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PREFACE

In this brief, Petitioner, Lawence Taylor, shall be
referred to as “Plaintiff”, by name, or as “the enployee”.
Respondent, The School Board of Brevard County, Florida,
Def endant bel ow, shall be referred to as “the Board”. W tnesses
shall be referred to by nane. References to the position of
school bus attendant shall be by the designation, “SBA".
References to the Fifth District Court of Appeal will be by the
notation, “DCA,” unless another DCA is specifically noted.
References to the Record on Appeal shall be by the symbol *“R’,
foll owed by the page cited to. References to the Suppl enental
Record on Appeal shall be by the synmbol, “SR’, followed by the
page cited to. Since the index to the record does not contain

page references to the exhibits attached to the depositions

taken in this cause, 'referencestothoseexhibitswill beby theinitidsof thewitnessto whose
depositionisreference is made, followed by a“P’ (for plaintiff) or “D” (for defendant) and the number of

the exhibit in question. Thus, Plantiff’s



exhibit 31, attached to the deposition of Jessca Shaffer, would be by the notation, “JSP31”. References
to the Appendix which accompanies this brief shal be by the symbol “A”, followed by the page number
of the appendix towhich citationismade. Unlessotherwisenoted, dl referencesin Chapter 440, Fla. Stat.,

shadl beto the 1995 edition of the statutes.



STATEMENT OF THE CASE

On October 2, 1998, Lawrence Taylor and Marie Taylor, hiswife, filed acomplaint [R1] aleging
that Mr. Taylor wasinjured while carrying out hisdutiesasan SBA [R2], when awhed chair lift mechanism
which he was preparing for deployment suddenly and unexpectedly fell and struck him in the head and
body, causng injury [R2-3]. Mr. Taylor dleged the injury resulted from the negligent repair and/or
maintenance of thelift mechanism by the Board’ semployeesinitstrangportation garage[R3]. Heclamed
the work in which hewas engaged a thetime of hisinjury waswork which was unrelated to that performed
by the Board' s mechanics, exempting him from the genera immunity to suit in tort which would otherwise
be enjoyed by the Board's employee pursuant to 8440.11(1), Ha Stat. [R3-4].

After completion of discovery on the immunity issue, Plaintiffs filed their Motion for Partid
Summary Judgment [R511]. The Board filed its Cross-Mation for Partid Summary Judgment [R692].
The lower court entered its orders denying PlaintiffsS motion [R690; A4], granting the Board's Cross-
Motionfor Partid Summary Judgment on March 3, 2000 [ SR790; A8], and entered find judgment for the
Board on March 14, 2000 [SR792]. Petitioners appeded the decision to the Fifth DCA [R789]. The
only issue before the DCA was the propriety of the lower court’s determining as a matter of law that the
unrelated works exception to the immunity provided by the Workers Compensation Statute did not apply
on the facts of this case.

On July 13, 2001, the DCA filed its opinionaffirming thelower court'sactions[ Taylor v. School

Bd. of Brevard County, 790 So.2d 1156 (Fla. 5" DCA 2001) [A1], determining that, since it was



"undisputed” that both Plaintiff and the alleged negligent mechanicsworked "out of the same transportation
fadlity" and that a facet of both individuds jobs dedlt with the whedchair lift, that the unrelated works
exception to Workers Compensation immunity would not apply [Id. at 1157-58, A2-3]. The Order
Denying Petitioners Motion for Rehearing and/or Alternative Motion for Certification was entered August
14, 2001. Petitioners notice to invoke the discretionary jurisdiction of this court was served August 29,

2001.



STATEMENT OF THE FACTS

On October 5, 1995, Lawrence Taylor was injured as he was preparing for the deployment of a
whedchar lift affixed to the school bus on which he was employed as an SBA by the Board [R2, 196-
201]. The accident occurred away from the bus compound where he reported for work, at the first stop
on the route where the lift was used [R196, 316].

The whedchair lift on the school bus on which Mr. Taylor was employed was affixed to the Sde
of the bus and was used to load and unload wheed chair-bound students on and off the bus[R307]. Two
people areinvolved in the deployment of thelift, the attendant, who is outside the busto openthelift doors,
and the bus driver insgde, who operates the control to activate the lift mechanism [R194-195, 306]. On
the day of Mr. Taylor’sinjury, the emergency release pin plate on the mechanism became |oose when the
rivets on that portion of the mechanism wore off. This caused the lift to fal as soon as the doors were
opened [R430, 436].

The Board' srepair and maintenance recordsfor thisbusreflect thefold platelock assembly onthe
lift was welded and replaced on Jduly 4, 1995 [R433; WWP23]. Thisassembly isapart of the emergency
release mechanism [R434]. On September 29, 1995 a Board mechanic made a service cal out of the
compound because of a complaint that the lift was *“bound up” and had to be “reposition(ed)” to operate
[R113; TWPg]. Thisinvolved a problem with the rdeasepin [R115]. Putting theliftin abind could have
caused the plate (and the rivets) to come loose [R451].

On October 3, 1995, the shop performed an ingpection which included securing the lift wiresand



lubriceting the lift [R447; WWP7]. The mechanic performing the ingpection is supposed to check the
release pin plate mechanism (fold cam plate) for looseness of pinsor bolts[R159] and do whatever it takes
to make it function properly [R159]. The paperwork on both the September 29, 1995, and October 3,
1995 service and ingpection work does not indicate such an ingpection was made, and no onetold the shop
foreman that one had been made [R451].

The job description for the part time position of SBA requires ahigh school diplomaor equivaent
and agenerd knowledge of exceptiond education sudents and their expected manner and behavior. The
attendant must be able to work with exceptional education studentsin an appropriate manner, sudying the
exceptiond student trangportation handbook to update skills and become knowledgeable of Al
exceptiondities[LTD1]. The job description places the bus attendant under the direct supervisonof the
school bus driver and the ultimate supervision of the trangportation area supervisor. Hisjob god is.

To a5 in safely loading, securing and unloading students. To assigt in
maintaning student control in order to alow the school bus driver to
concentrate [LTD1].
At the time of thisinjury, the term of employment for SBAs was nine months, 5.5 hours per day [LTD1].

Jessica Shaffer is one of three areatransportation supervisorsin the Board's system [R342]. She
is responsible for establishing bus routes and the safe transport of the school district’ sstudents [JSP31]2.
In 1995, she supervised SBAs [R348]. She reports directly to the Director of Transportation for the

Board [R347; JSP31]. Her office is located in the Board's south area bus compound [R348], in a

separate building 50 or 100 feet away from the bus maintenance shop [R349].



Shaffer denied having any supervisory control over what goes on in the bus maintenance shop
[R349]. Tdling the mechanics what to do is the job of Wayne Wardwell, the bus shop foreman [R349,
417]. Shaffer acknowledged that the bus shop foreman would not order her people around on aday-to-
day basis[R350].

Wayne Wardwell has been the bus shop foreman for the Board for 15 years [R421]. He
acknowledged he has no supervisory control over the bus drivers or SBAs supervised by Shaffer [R420].
Wardwdl has a different chain of command than Shaffer, reporting to Charles Stevenson, the Assgtant
Director of Transportation, while Shaffer reports directly to the Director of Transportation for the Board
[R350]. Stevenson acknowledged this chain of command [R387; CSP30], and aso acknowledged his
lack of control over bus drivers and SBAs [R388]. Stevenson also acknowledged that SBAs in the
Board's system do not perform the work of mechanics [R392].

The SBAs undergo initid training for their podtion congsting of four days involving indruction in
fird ad, CPR, thedifferent exceptiondities of sudents, and viewing filmson tie downs of whedlcharsusing
lifts|[R358]. Shaffer acknowledged that the attendant’ s role involves more “interacting with the sudents’
than other positions in the bus compound [R359]. No one elsein the school system other than teachers
and teachers assstants get the kind of training which SBAs get [R359]. In addition to theinitia four days
of traning, they receivein-sarvicetraining at the beginning of each school year. Thisconsstsof eight hours

on subjects as disparate as emergency vehicle evacuation and blood borne pathogen training [R361].



The job description for a“meachinis/mechanic” in the Board' s repair and maintenance facility is
“To seethat dl automotive and truck engines and drive trains are maintained in a safe operating manner”
[R142-143; MJP1]. Asmight be expected, the knowledge and sills &bilities of this position are purely
mechanical.

Thereis de facto separation between SBAs and the mechanics employed in the bus maintenance
shop. Stevenson said that, while no county-wide rule exigts, he advises his shop foremento avoid dlowing
unauthorized personsin the shop [R389]. Wardwell, the shop foreman stated unequivocally: “Thereisthat
shop policy” [R420]. He undergtands that means that only people working in the shop are supposed to
be there [R420]. Wardwell could not think of any reason why abus attendant would need to bein ashop
on business purposes [R421]. Bus Technician (mechanic), Tracy Woodard, remembered seeing
“authorized personne only” sgnsin the shop [R121]. He never remembered seeing Lawrence Taylor in
the shop area.

Robert Jones, thedriver on the bus onwhich Lawrence Taylor was employed was a so questioned
about this:

Q. ...Are you aware of any policy of the School Board to the effect that only
authorized personnd were alowed in the shop?

A.  Abslutdy.

Q. So, if you didn’t have business there you weren' t supposed to be
there?

A. Thet’sright.



Q. Can you think of any reason why Casey* a any time he worked
for the School Board would have had reason to be in the shop
area?
A. Not that | know of [R308].
Asisimplied in the job description [LTD1], Mr. Taylor performs hisprimary duties on the school
bus, away from the south area compound. Apparently, the only time mantenance shop personne leave

the shop is if a bus experiences a problem while away from the shop area, such as the bus on which

Lawrence Taylor was employed and injured [R368, 281].

! In the depositions of the School Board personnel, Plaintiff,
Lawrence Taylor, is sonetinmes referred to as “Casey”, his
ni cknane.



SUMMARY OF THE ARGUMENT

The unrelated works exception to the enployer's genera
immunity under the W rkers' Conpensation |aw evidences a
del i berate preservation by the l|legislature of the comon |aw
rights of an enployee in this state injured by the negligence of
a fellow worker, when they are jointly enployed in furtherance
of the enployer's business, but assigned primarily to different
duties. The clear | anguage of the statute makes this explicit.
Additionally, the legislature's studied rejection of | anguage in
an earlier formof that amendnent that woul d have extended the
enployer's immunity to workers on the same job site is
conpel ling evidence that it did not intend that the amendnent be
narromy construed in favor of inmmunity.

The line of cases which adopt the "same project"” or
"primarily related to the provision of (enployer) services"
rational e, ignores the plain|anguage of the statutory provision
and its legislative history. The correct test is the physical
| ocati on/ busi ness purpose test conbined with consideration of
the total enploynment relationship between the injured enpl oyee
and the tortfeasor. The physical |ocation/business purpose test

adopted by the Second DCA is the decision with which the



decision on review is in express and direct conflict.

The DCA followed the Third DCA s superficial and flawed
anal ysis of this question after ignoring a conpelling factual
record which establishes the "unrel atedness” of the jobs of a
mechanic and an SBA who is involved in the transport of
handi capped children. This is particularly distressing, since
the majority of that factual record comes from the sworn
testinony of the Board's own managenent and enpl oyees.

The courts and those who serve themin this state need a
reasoned way to eval uate whether the unrel ated works exception
applies to specific fact situations. The citizens of this
state, including Petitioners, deserve to have vindicated the
common law rights explicitly reserved to themby the | egislative

action which becanme the unrel ated works exception.



ARGUMENT

THE DCA'S OPINION EXPRESSLY AND DI RECTLY
CONFLI CTS WTH THE DECI SION OF THE SECOND
DCA IN LOPEZ v. VILCHES, 734 So.2d 1095
(Fla. 2" DCA 1999) BECAUSE THE COURT REJECTS
THE VERY “BRI GHT LI NE”, PHYSI CAL
LOCATI ON/ BUSI NESS PURPOSE TEST WHI CH LOPEZ
USED TO DETERM NE “UNRELATED WORKS” ON
VI RTUALLY | DENTI CAL FACTS.

l. | NTRODUCTI ON

In recent years in the legislature, it has al nost becone a
bl ood sport to observe what new rights and protections will be

stripped fromFlorida's | abor force at the instance of powerful

busi ness interests.? In1978, a the beginning of the serious erosion of the legd rights of
Horidasworking citizens, thelegidature passed a provision which extended to negligent fellow employees
the same immunities to suit in tort enjoyed by their employer. However, by enacting the unrelated works
exception to the generd co-employee immunity, the legidature preserved common law rights of Horidas

working people in instances where the exception gpplied.

- 10 -



Unfortunatdy, in the ensuing two plus decades, some DCAs interpreting this partid preservation
of common law rights have congtrued the provision so redtrictively that it amounts to a de facto judicid
repeal of the provison. Petitioners seek to have this court construe this provison in away that effectuates
the plain language of the Satute and embodies the evident legidative intent which was the foundation for
this enactment.

. JURISDICTION

This court's discretionary review of the DCA' s opinion was
sought, and, presumably, granted pursuant to Article V,
83(b)(3), Fla. Const., and Fla. R Civ. P. 9.030(a)(2)(A)(iv).
The DCA's opinion manifestly expressly and directly conflicts
with Lopez v. Vilches, 734 So.2d 1095 (Fla. 2" DCA 1999), Rev.
Den., 749 So.2d 504 (Fla. 1999). The expressness and directness
of the conflict is nenorialized in the DCA's opinion where, in
deciding to affirmthe trial court's grant of summary judgnment
in favor of respondent, the DCA enpl oyed a "but see" signal when
citing to Lopez. According to The Bl ue Book: A Uniform System
of Citation (16'" Ed.), this signal is to be used when the cited
authority directly states the contrary of a proposition. This
constitutes the DCA s acknow edgnent that its decision directly
and expressly conflicts with Lopez.

L1l STANDARD OF REVI EW

- 11 -



Thi s proceedi ng i nvolves the | ower court's entry of summary
judgnment, determining as a matter of |aw that petitioners are
barred from proceeding with their lawsuit. Since the decision
deals with a pure issue of |law, the standard of review is de
novo. Menendez v. Palms West Condo. Assn., Inc., 736 So.2d 58
(Fla. 1st DCA 1999). Additionally, since there is an issue of

statutory construction in this case, the de novo standard

applies to review of questions of that nature. Racetrac
Petroleum Inc. v. Delco Ol, Inc., 721 So.2d 376 (Fla. 5'" DCA
1998) .

I V. FACTUAL CONSI DERATI ONS

Since the overriding questioninthis controversy i s whet her
the work of SBAs and bus nechanics is "related," the factual
indicia of "rel atedness” or "unrel atedness” nust be found by a
detail ed exam nation of the enploynent relationship of the two
enpl oyees to their joint enployer, and to each other. A
detailed factual record on these questi ons was nade at the tri al
| evel and denonstrates why, on ten different factors affecting
t he enpl oyer/enpl oyee relationship, the positions of SBA and
mechanic in the Brevard County School System are conpletely

unr el at ed.

- 12 -



First, the wuncontroverted testinony from every Board
manageri al and rank and file enpl oyee who testified was that the
Board enforces a policy of separation between SBAs and the
Board's nmechanics. This means that, during the course of their
wor k day, the possibility that SBAs and mechanics will have any
interaction is mniscule. The only time that happens is in the
rare instances when a bus nmalfunctions and a nmechanic is
di spatched fromhis "primry" place of enploynment to see to the
problem at the SBA's "primary" place of enploynment. V\hen
enpl oyees with different job descriptions and duties are
segregated by Board fiat, it is difficult to understand how
t hose positions could be "related” within the contenpl ation of
the statutory | anguage.

The tinme | apse between the negligent act and the injury is
also inportant to this consideration. The fact that the
negligent act could occur in one point in tinme and the injury
causally related to that act at sone tinme later is another
indication of "unrel atedness."” Equally as inportant in
analyzing this question is the fact that, here, there were
different | ocations between the performance of the negligent act

and the situs of the injury which resulted fromthat act. This

- 13 -



is consistent with the enforced separation of SBAs and
mechani cs, but is yet another, and strong, indication of the
"unr el at edness” of the positions. The fact that the prinmary
work of the two enpl oyees is performed in different areas is yet
anot her factual indication of unrel atedness.

Finally, in looking at the traditional indicia of
enpl oynent, the factual record clearly denonstrates these two
individuals had different supervision; different duties;
di fferent educational requirenments for the performance of their
jobs; different training; different job skills; and a different
enpl oynment status [full-tinme vs. part-tine]. This factual
record establishes strong indications of unrel atedness. These
factors were ignored by both the trial court and the DCA.

V. THE STATUTORY SCHEME

A. The Statute

The statute, construction of which will govern the
resolution of this controversy, is 8440.11(1), Fla. Stat., which
provi des, in pertinent part:

The liability of an enployer prescribed in

s.440. 10 shall be exclusive and in place of
all other liabilities of such enployer to .

. . the enployee . . . The sanme immunities
fromliability enjoyed by an enpl oyer shal
extend as well to each enployee of the

- 14 -



enpl oyer when such enployee is acting in
furtherance of the enployer's business and
the injured enployee is entitled to receive

benefits wunder this chapter. . . Such
fellow enployee immunity shall not be
applicable. . . to enployees of the sane

enpl oyer when each is operating in the
furtherance of the enployer's business but
they are assigned primarily to unrelated
works within private or public enpl oynment.

[ enphasi s supplied].

B. General Consi derations

This exception to the general imunity of an enployer
is described as "unique" to Florida |law. Turner v. PRC, Inc.
732 So.2d 342, 344 (Fla. 1st DCA 1998). Thus, there is no other
body of law in any other part of the country which woul d assi st
the court in considering the application of this rare statutory
provision in the jurisprudence of Wrkers' Conpensation |aw.

Additionally, since this is a claimagainst a public
enpl oyer, sonmewhat different considerations apply than in the
private sector. That is because, under the sovereign inmunity
statute [8768.28(9)(a), Fla. Stat.] public enployees are
i mmuni zed from personal liability for negligent acts conmtted
within the course and scope of their enploynent. These
di stinctions are discussed in this court's opinion in Holnes

County School Board v. Duffell, 651 So.2d 1176 (Fla. 1995),

- 15 -



whi ch notes that, in these instances, the public enployer is not
being sued in its capacity as the enployer, but pursuant to
8§768.28(9)(a), Fla. Stat., as a surrogate defendant based on the
negligent acts of its enployee [1d. at 640]. That is the
preci se situation which prevails in this case.

C. Pol i cy Consi derations

Any inquiry as to what the legislature intended in
adopting this statute nmust begin by considering what the
provi sion does and does not do. This is a very limted
preservation of an existing tort renmedy where an individual is
injured as the result of the negligence of one of a snal
universe of fellow enployees. Nothing in the enactnent
elimnates the enployer's imunity to clainms arising out of the
enpl oyer's active negl i gence. The very concept of

"unrel at edness” enbodied in the statute indicates at |east two
reasons why the legislature felt this enactnent was nerited.
First, if the enployees' work is unrelated, they are
not going to be in constant contact with one another. In the
present case, contact between the negligent enployee and the
i njured enpl oyee was precluded by a Board policy. Wth reduced

contact, the possibility of one enployee committing a negligent

- 16 -



act which injures a fell ow enpl oyee is sharply reduced. Second,
since the enpl oyees are not in constant contact with each ot her,
in the event one does nmke a claim against another; the
possibilities of tension in the work pl ace because of this fact
are concom tantly reduced. This nust have been a consideration
of the legislature in preserving the tort remedy in this
setting.

D. Statutory Construction

In construing the |anguage of this enactnment, the
crucial words wused by the legislature are "primrily,"
"unrelated,” and "works." None of these words are defined in
the statute. The term “works” is defined by Black's Law
Dictionary [7'" Ed. 1999] as foll ows:

1. A mll, factory, or other establishnent

for manuf acturing or ot her I ndustri al

pur poses; a manufacturing plant; a factory.

2. Any building or structure on | and.

The dictionaries do not contain any definition of the
word “unrel ated”. The word, “related” is defined in this
context in both the Webster’s New Twentieth Century Dictionary

[2d Ed. 1983] and in The Random House Col |l ege Dictionary [ Rev.

Ed. 1982], as “associ ated; connected”. Obviously the addition

of the prefix, *“un” to this wuld be the opposite of,

- 17 -



“associ ated; connected” — not associ ated, not connected.

The word, “primarily”, is defined as: “1. At first;
in the first instance; originally. 2. In the first place
principally” [enphasis supplied]. Webster’s New Twentieth
Century Dictionary [2d Ed. 1983]. In this case the evidence

clearly denonstrates that Lawence Taylor was not engaged in
“works”, in the sense that he was enployed in the sane structure
as the Board’ s nechani cs. Li kewi se, his principal enployment
was on the school bus, hel ping exceptional children get to and
from their schools. The nmechanics' principal enploynent was
confined to the bus conpound repair and mai ntenance facility.
Words of common usage, when used in a statute, shoul d
be construed in their plain and ordinary sense. Pedersen v.
Green, 105 So.2d 1, 4 (Fla. 1958). Unanbi guous statutory
| anguage nust be accorded its plain nmeaning. Carson v. Ml er,

370 So.2d 10, 11 (Fla. 1979). One nust assune the |egislature

knows the plain nmeaning of the words it uses. Br ooks .
Anast asia Mosquito Control Dist., 148 So.2d 64, 66 (Fla. 1st DCA

1963) . The court may refer to a dictionary to ascertain the

pl ai n and ordi nary nmeani ng which the | egislature intended. L.B

v. State, 700 So.2d 370, 372 (Fla. 1997). Thus, under the plain

- 18 -



| anguage of the statute, work proceeding in different plants,
factories, buildings or structures of the enployer which is not
associ ated or connected with work done by ot her enpl oyees of the
enpl oyer is “unrelated”. This nmust certainly nmean the
enpl oynent of the mechanics at the Board’'s mmintenance shop
“works”, is unrelated to that of the attendant performng his
principal duties mles away fromthose “works”.

The | egislature’s use of the term “works” can al so be
seen as an intent that the exception to the general rule of
i mmunity shoul d not be as narrowmy applied as the DCA applied it
inthis case and as it has been applied by other courts in other
i nstances. Since this preserves the enployee’'s comon |aw
rights, it is entitled to a |iberal construction. Leon County
v. Sauls, 151 Fla. 171, 9 So.2d 461, 464 (1942). Plaintiff
shoul d prevail on the plain | anguage of the statute.

Lending nore enphasis to the statutory construction
espoused by Petitioners is an examnation of a predecessor
version of the |anguage which ultimtely becanme the unrel ated
wor ks excepti on. CS/SB 636 [A21] was considered by the
| egislature in the 1978 session which ultinmately produced the

current form of the unrelated works exception. Section 2 of
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this predecessor version of the exception reads, in pertinent
part:

. provi ded. however, enployees of the
sanme enployer nmay have a cause of action if
each is operating in the furtherance of the
enployer's business but they are not
assigned to the sane job site or are
assigned primarily to unrelated works within
private or public enploynent. [ emphasi s
suppl i ed]

The om ssion of "the sane job site" |anguage fromthe
final version of the statute is a strong indication that the
| egislature did not intend that the unrel at ed wor ks exception be
interpreted in the manner adopted by the DCA and others of its
sister courts, where the decisions seem to equate "sane job

site" with "related works."*

Thisfalureignoredthiscourt'sdecisoninMayo v. American Agricultural Chemical Co.,
133 So.2d 885 (Fla. 1931). This case holds that the omission on find enactment of a clause of a hill
origindly introduced is strong evidence thet the legidature did not intend the omitted matter to be effective
[1d. at 887]. Under Mayo, dl of the "same job ste" andysisin which this DCA and its Sster courts have

engaged has clearly been improper.
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VI. THECASELAW

Only ten cases decided by Florida courts with published

opinions rule directly on the proper construction of the
unr el at ed wor ks except i on. ® Two of those decisions strongly support Petitioners position
in this controversy. Four cases were relied on by the DCA in arriving a itsruling in thiscase. Aswill be
demongtrated, those casesare so factudly distinguishableand so poorly analyzed asto provide no authority
for the DCA'saction herein. Thefour remaining casesaredso factudly dissmilar and do not provide much
assistance to the resolution of this controversy.

A. The Cases Which Support Petitioners Position

As not ed above, this court's jurisdictionis predicated
upon the conflict between the DCA's opinion and Lopez .
Vil ches, 734 So.2d 1095 (Fla. 2" DCA 1999). On its facts, Lopez
is the closest case to respondents' fact situation. There, four
interrel ated business entities operating cenmeteries and funer al
homes were involved. Lopez was enployed by one of the funeral
homes, which was geographically separated from the |ocation
where the defendant enpl oyees performed their duti es,
mechanically mintaining the vehicle Lopez operated. Whi | e
driving that vehicle, it malfunctioned as a result of negligent
mai nt enance by the defendants, causing injury to Lopez. The

court reversed a summary judgnent in favor of the defendant
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enpl oyees and remanded for further proceedings.

Noting that the statutory termwas undefined, the court
resorted to dictionary definitions in its analysis. To bolster
its finding, the court noted that the physical |ocation of the
work of plaintiff and defendants: ". . . appears to be separate
and their specific purpose, general funeral hone duties versus
vehi cl e mai nt enance appear distinct. [1d. at 1097]" Then Judge,
now Justice, Quince dissented, reasoning that, since all of the
enpl oyees had duties related to the van in question, she did not
feel the enployees were engaged in unrelated works [Id. at
1098] .

This case has striking simlarities to Petitioners
facts. As noted, the plaintiff and defendant enployees had
separate job descriptions and duties. They worked in different
| ocati ons. They apparently had very little occasion to
interface with each other. As in this case, the negligent act
whi ch caused the injury occurred at sone indeterm nate tinme
before the actual injury and in a different location than the
situs of the injury. These are all indicators that the work of
M. Taylor was in no wise related to the work of the Board

mechani cs. Lopez strongly supports the reversal of the DCA' s
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deci si on.

A nore recent case which supports Petitioners is Palm
Beach County v. Kelly, 810 So.2d 560 (Fla. 4" DCA 2002). Kelly
was a county enpl oyee at the International Airport, working as
a mai ntenance equi pment operator (sweepers, mowers, front end
| oaders). Rost ant John was enployed as an equi pment nmechanic
for the county's Fleet Managenent Division, maintaining and
operati ng heavy equi prent (tractors, dozers, front end | oaders).
John was occasionally assigned to make "on the road" repairs,
but his main job was to pick up his county truck from a shop
near the airport and drive to the county's shell rock pit in
Boca Rat on.

The autonobile accident occurred near the county
bui | di ngs where both Kelly and John reported to work. Kelly had
just finished his work shift and was on his way honme in his
personal vehicle. John was |leaving the location in his county
vehicle, acting within the course and scope of his enploynent.
The trial judge deternm ned the work of Kelly and John to be
"unrel ated" and entered summary judgnent in Kelly's favor.

I n anal yzing the case, the court noted two approaches

applied by other courts considering the question: (1) a "case-
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by-case approach,” and (2) a "bright-line" test based on the
physi cal | ocation where the enployees were primarily assigned
and the unity of their business purpose [Id, at 562]. The court
determined that in this case both approaches yielded the sane
result noting:

Kelly and John had different job duties and

did not work cooperatively as a team but,
rather, worked on two entirely different

projects. . . although they both began and
ended their day at county offices in the
sanme general | ocation, they worked on

different projects at different |[|ocations
and furthered di fferent business purposes of
the county [enphasis supplied, Id. at 562].

This case lends strong support to the position espoused by
Petitioners.

B. The Cases On Which The DCA Reli ed

The DCA's reliance on Turner is conpletely m splaced.

Turner was killed and Creighton was seriously injured in an
expl osion at PCR s chem cal plant. Creighton clainmed he was
engaged in work unrelated to Turner and thus came outside of

Wor kers' Conpensation immunity [1d. at 343]. The facts showed:

: both Creighton and Turner were
technicians at PCR;, . . . Creighton worked
in the catal ogue section and Turner worked
in the research and devel opnent secti on;
.technici ans in bot h sections wor ked
cooperatively in preparing conpounds;
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technicians in a "teameffort,"” worked with

the same equipnent; and that the type of

cylinder that exploded in the fatal accident

was used by technicians in both sections —

the cylinders were "all over the plant”

[ emphasi s supplied, 1d. at 345].
To cap off the "rel atedness” of Turner's and Creighton's work,
they were jointly handling the instrunmentality of the injury and
death at the time of the explosion [Id. at 343].

Looking at the factors which dictate "unrel atedness”
in Petitioners' case and conparing those factors with the facts
in Turner, denonstrates the inapplicability of citing Turner as
a precedent for the DCA s action. Both enpl oyees were
"technicians" assigned to the sanme project. They worked under
a "teameffort” concept. The instrunmentality of the injury was
used by technicians in both sections, and was "all over the
plant.” To top it off, the negligence which caused the damage
occurred at the sane point in time and at the sanme place where
both enployees were touching the instrunentality of the
acci dent. This makes the DCA's reliance on this case as
precedent for its action very questionable.

The DCA also relied on Dade County School Board v.
Lai ng, 731 So.2d 19 (Fla. 3" DCA 1999). Here, a school teacher

was i njured by a school custodian operating a golf cart on the
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school canpus where both individuals were enpl oyed. Custodi ans
used golf carts to travel across the school grounds [Id. at 20].
The trial court had denied the Board's nmotion for sunmmary
j udgment predicated on Workers' Conpensation immunity.

The Third DCA's anal ysis focused ". . . upon the nature
of the project involved, as opposed to the specific work skills
of individual enployees [Id. at 20]." From that, the DCA
determ ned that the custodian and the teacher were both working
on the sanme project, ". . . in the sense that they were co-
enpl oyees providing education related services to students at
Hi al eah Hi gh School [enphasis supplied, Id. at 20]." The court
concl uded that, because both nmen were involved in "activities
primarily related to the provision of education related
services, the "unrelated works" exception . . . does not apply
[1d. at 20]."

As seen in the foregoing discussion, Petitioners
believe that, in order to conduct a reasoned |egal analysis of
the "relatedness"” question, one nust perform an in-depth
analysis of all of +the facts bearing on the enploynent
relationship of the two enployees. The Laing Opinion

denonstrated a paucity of the kind of information necessary to
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afford a basis for applying the statutory | anguage.

For instance, the Opinion (and presunmably the record)
is silent as to where the two enpl oyees performtheir principal
duties. One would assune teachers don't perform those duties
outside the classroom (where the accident happened), and that
custodi ans are not primarily enployed in the classroom W are
unable to tell the chain of command for the two enpl oyees. W
have no information as to the enploynment status (full or part-
time). [ mportantly, there is no information as to the hours
wor ked by each enployee in relation to the tinme the accident
occurred. The court acknow edged that the enployees had
"different duties [Id. at 20]," but mnimzed this inportant
point in favor of the ". . . activities primarily related to

provi sion of education related services . . . [ld. at 20],
anal ysis. Thus, this was a quantum leap to a universal |ega
principle fromthe sl ender reed of an i nadequate factual picture
and a cursory analysis of the few facts presented.

The Third DCA' s superficial analysis, if taken to its
logical Iimt, would be the death knell for the unrel ated works
exception. The use of the term ". . . activities primarily

related to the provision of education rel ated services . i's
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so open ended and indefinite, it could apply to a state trooper
in Key West injuring a toll taker in Pensacola. They are, after
all, engaged in activities "primarily related to" provision of
governnment rel ated services. Petitioners suggest that Laing has
little if any value as precedent. The DCA in its decision in
this case did not engage in any critical analysis.

The Laing formul a al so i gnores cl ear statutory | anguage
that indicates the infirmty of this analysis. Wthin the

confines of the exception, the legislature explicitly provided

that, sinply being involved ". . . in activities primarily
related to provision of education related services . . .," was
not sufficient to avoid the operation of the exception. The

| egi sl ature acconplished this by all owi ng the exception to apply

to, .enpl oyees of the sane enpl oyer when each is operating
in furtherance of the enployer's business. . . [enphasis

supplied, 8440.11(1)], the legislature anticipated the Laing

analysis and rejected it. "Operating in furtherance of the
enpl oyer's business"” is just saying, "activities primarily
related to provision of education related services,” in another

way. The phrases nean the sanme thing. By twi sting an explicit

statutory nmandate into a court-nade denial of common |aw rights
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explicitly preserved by the Ilegislature, the Laing court
perverted the I egislative ains. Unfortunately, the DCA made the
sanme m stakes by adopting the flawed reasoni ng of Laing.

The Laing Opinion is also silent as to the inpact of
the legislative history regarding the deletion of the "same job
site" language from the final version of the exception. In
Laing, the "sane job site" was the school canpus. Apparently,
this history was not presented to the Laing court. However
this is yet another reason to question the vitality of Laing as
precedent.

Interestingly, the DCA also relied on Vause v. Bay
Medi cal Center, 687 So.2d 258 (Fla. 1st DCA 1997). There, a
nurse who worked primarily in the nedical center's obstetrics
departnment but al so worked on a regular part-time basis in the
center's hyperbaric chamber died from deconpression sickness
because the operator of the chanmber's controls failed to foll ow
est abl i shed protocols. Procedurally, this case bears no
relation to Petitioners' case, since it came to the DCA after
di sm ssal of the conplaint with prejudice [I1d. at 259]. O her
than the allegations of the conmplaint, there was no factual

record. Based solely on the conplaint, the court determ ned
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that, contrary to plaintiff's allegations, her primary work
assignment was, ". . . the provision of health care to a
patient” noting that the conplaint clearly alleges nurses are
routinely in the chanber [Id. at 263]. This was found to be
sufficient to uphold the dism ssal of the conplaint.

The Vause mmjority also ignored the |legislative
al l owmance for two enployees operating in furtherance of the
enpl oyer's business to defeat the claim because all enpl oyees
were engaged in "provision of health care.” This fails to
wi t hstand cl ose scrutiny. Interestingly, Judge M nor dissented
from his colleague's decision based on the unrelated works
issue. In a scholarly dissertation, Judge Mnor felt the thrust
of the 1978 amendnent was:

oo if each (enployee) was assigned work

which was primarily unrelated to the others

enpl oynment, the injured worker's comon-| aw

action remai ned unaf f ect ed by t he

| egislative grant of immunity. On the other
hand, if the primarily assigned enpl oynent

activities of bot h wor ker s wer e
substantially simlar, t he i nmunity
provision applied . . . [enphasis supplied;
ld. at 267].

Judge M nor then observed:
| believe the legislative expression

is clear; Wbrkers' Conpensation immunity is
not afforded to a worker who negligently
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infjures a co-worker when the latter 1is
carrying out an assi gnnent which is
unrelated to the duties which the injured
worker is/was primarily assigned (enphasis
added). Moreover, | believe that by its use
of the words "primarily assigned," the
| egislature nust have contenplated the
possibility if not the probability, that an
enpl oyee m ght be called upon to perform
nore than one task wthin the sane
enpl oynent and that if such an enployee is
injured by a co-worker's negligence while
performng a secondary assignnent, t he
injured worker has the right to bring an
action at |law for any resulting danmages.

[1d. at 267-268].

Judge M nor found the mpjority's reasoning in support
of its decision to be "conpletely at odds with the purpose
behi nd the creation of the unrel ated works exception . . . [Id.
at 268]." He felt the mpjority overlooked the explicit
| egi slative recognition that enployees,

can be carrying out their work

assignnments 'in the furtherance of their
enpl oyer's business,' and yet a cause of
action can nonet hel ess be nmaintai ned by the
injured worker, if his assigned work

activity is primarily unrelated to that of
the enployee responsible for the injury
[ enphasi s supplied, 1d. at 268].
Petitioners submt that Judge Mnor's analysis is the correct

anal ysis of this preservation of a common-lawright to Florida's

wor ki ng peopl e. This is a conplete repudiation of the "sane
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project"” anal ysis adopted by Laing.

Finally, the DCArelied on Abrahamv. Dzafic, 666 So.2d
232 (Fla. 2" DCA 1995), to bolster its opinion in this case
There, two enpl oyees of a nutual enpl oyer, one a painter and the
other a lighting technician, were each driving an enpl oyer's van
to a hotel provided by the enployer fromthe job site where both
worked [1d. at 233]. The DCA determ ned the unrel ated works
exception did not cover this fact situation, even though the two
enpl oyees had different job descriptions.

The Second DCA's decision failed to address the

explicit statutory | anguage regarding, in furtherance of
the enployer's business . . .," in which both of these
i ndividuals were clearly involved. Also, as with every other
district that has considered the question, no inquiry was nade
as to the legislative history. Thus, no discussion was had
concerning the predecessor version of the amendment which
included the "same job site" requirenment as an indication that
i mmunity woul d be extended, where the final version had del eted

t hat .

C. O her Cases Involving This Question

Johnson v. Conet Steel Erection, Inc., 435 So.2d 908
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(Fla. 39 DCA 1983), is the first reported decision involving the
application of the unrelated works exception. There, the
enpl oyee of a general contractor was injured as a result of the
negligence of a subcontractor's enployee while both were
enpl oyed on the same construction site. The injured enployee
was a common | aborer, while the tort-feasor was a welder.
Recogni zing that no direct precedent existed in determning the
unrel ated work question, the Third District relied on cases
di scussing the general "broad scope of immunity" of 8440.11,
Fla. Stat., nost of which predated the 1978 anendnent to the
statute. Additionally, this court, along with every ot her court
that has <considered this question, failed, or refused to
consider the inplications of the proposed |egislation using
"same job site" |anguage which was deleted in the final version
of the enactnment.

Lake v. Ransay, 566 So.2d 845 (Fla. 4tM DCA 1990), is
only tangentially relevant to this discussion. The Court
reversed a summary judgnent because of the existence of genuine
i ssues of fact on the "related work" question [Id. at 848]. It
was not clear from the opinion whether the two enpl oyees were

working on the same project, or not. This case is of very
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little use in the analysis of the issue before the court.

Respondent has indicated reliance on the decision in,
School Board of Broward County v. Victorin, 767 So.2d 551 (Fla.
4th DCA 2000), but the case is factually dissimlar fromthe case
on review. In Victorin, two school bus drivers for the Board
were involved in a vehicular accident while operating their
school buses and the injured driver sued the Board as surrogate
for the tortfeasor. The court determ ned that whether the
Lopez, bright line physical |ocation/business purpose test, or
Lai ng's case-by-case approach was used, it was clear that both
school bus drivers were assigned primarily to related works.
Victorin echoed Lopez's frustration concerning the lack of a
| egislative definition of the term

Expl aining the distinction between the facts in its
case and in Lopez, the court made an observation with crucia
bearing on the present case:

Because t he physical |ocation of Lopez

and the defendant enployees' work was

separate and their specific purpose (general

funer al home duties ver sus vehicl e

mai nt enance) was distinct, it held that

Lopez's conpl aint was not barred by the co-

enpl oyee provi sions of Workers' Conpensati on

immunity [citation omtted, Id. at 554].

That sane separati on of physical | ocation and "specific purpose”
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al so mandates a ruling in favor of the Taylors.

The final case is Sanchez v. Dade County School Board,
784 So.2d 1172 (Fla. 379 DCA 2001). Caridad Sanchez was a ni ddle
school teacher who was brutally attacked by a trespasser in the
teachers' parking |ot. Her cl ai m against the Board all eging
negli gence on the school's security personnel, was rejected by
the Third DCA in an opinion which gave alnpost no facts and
engaged in an anal ysis shallower, if possible, than the decision
i n Laing. Since both enployees were engaged in "activities
primarily related to the provision of education rel ated services
[1d. at 1173]," the DCA felt that was all that was required to
void the unrelated works exception. This case can have no

precedential val ue.® The court missed another opportunity to address the explicit Statutory
language to reverse the mistake made in Laing. Also, the court failed to consider the implication of the
legidative refusd to incorporate the "same job Ste' language in the find versonof the exception to defeat
unrelatedness.

VII.  ANALYSIS OF THE DCA OPINION IN TAYLOR

In this case, the court gives an abbrevi ated version of the
facts, omtting the crucial evidence which denonstrates the
"unrel at edness” of the work of SBAs and nechanics. Addi ng

insult to injury, the panel cites an "undisputed" fact that

- 35 -



conpletely skews the overall picture on this issue. Finally,
the court adopts the Turner/Laing "same project” analysis
wi t hout any consideration or discussion of the facts and | egal
consi derations, which make that analysis faulty.

The court does not even discuss the factors that make this
case nore closely aligned to Lopez than Turner or Laing. Here,
the Board enforced a policy forbidding contact between SBAs and
mechanics in the work place. The negligent act occurred at one
point in time and the injury proximtely caused by that act at
another point in tine. The negligent act occurred at one
geographi cal location; the injury proxi mately caused by that act
at an entirely different physical | ocati on. The job
descriptions, actual duties, places of work, supervision, and
terms of work, were all conpletely different. The DCA never
addressed these indicia of "unrel atedness.”

Conmpoundi ng the problem the DCA noted:

It is undisputed that both Taylor and the
al | eged negligent nmechanics worked out of
the same transportation facility and that
Tayl or, as a part of his job, was
responsible for the operation of the
wheel chair |ift while the mechanics, as part
of their job, were responsible for the

lift's mintenance and repair [enphasis
supplied, Id. at 1157-58].
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By sayi ng Tayl or and the mechani cs worked "out of" the sane

transportation facility, the court's inplication is they worked

in" the sanme transportation facility. That blurs one of the
maj or distinctions in this case between every ot her case the DCA
relied on in arriving at its ruling. The evidence here was
undi sputed that Taylor reported to a building in the school bus
conpound that was near the buil ding where the mechanics reported
and worked in isolation fromother Board enpl oyees. This is the
sane situation which prevailed in Victorin. Taylor's primry
duties were performed mles away from the situs of the
mechani cs' work, as he went about his duties of delivering
handi capped children to and from school. Thus, t he
m scharacterization that SBAs and nechanics work "out of the
sane transportation facility" cannot be used as a basis for
denying Petitioners' the remedy which they seek in this case.
Of course, the assertion is also factually inaccurate, since it
was Tayl or al one who worked primarily "out of" and the nmechanics
who worked primarily "in" the facility.

Because of distortion of the facts in the case, the DCA's

| egal analysis is also faulty. |In Turner, Laing, and Vause, the

i nvol ved enpl oyees all worked in proximty to each other. I n
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each case, the negligent act and the injury which it proxinmately
caused occurred instantaneously. Those factors are mssing in
Petitioners' case.

Finally, the DCA did not even comment in its original
Opi nion or in the Order Denyi ng Rehearing on the circunmstance of
a predecessor version of the unrelated works exception which

clearly contenplated extending inmmunity to fellow enployees
"assigned to the same job site"” [CS/SB 636; A21]. The deletion of the
"same job site" test from the final version of the unrelated works exception is a clear indication
that the legislature, familiar with the principles of labor-management relations did not intend
thatthe inquiry as to "unrelatedness" end if the employees worked at the "same job site." The
existence of this legislative history calls into question the decisions in Laing, Vause,
Abraham, Johnson and Lake, since the primary basis in all of those decisions boiled down
to the fact that the involved employees worked at the same "job site." As explicated above,
the evidence here clearly establishes that petitioner did not work at the same job site as the
mechanics of the Board.

If the legislature made a considered decision to allow
enpl oyees on the sanme job site to prove the "unrel atedness" of
their work, then this legislative history also calls into
qguestion the "same project"” anal ysis enpl oyed by Lai ng, Abraham

and Sanchez. The "sane project” analysis is so indefinite as to
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afford no guidance to the trial courts considering questions
under the unrel ated works exception. The analysis al so appears
to encourage a superficial approach to the question, rather than
the in-depth analysis which the | egi sl ature obviously intended.
The factual and | egal deficiencies in the DCA s analysis of this
detailed, factual record, if approved by this court, would be

the last nail in the coffin of the unrelated works excepti on.
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CONCLUSI ON

The factual recordin Petitioners' claimclearly establishes
the unrel atedness of the work. Petitioners' |egal analysis
incorporates all the statutory | anguage and | egi sl ati ve hi story.
Petitioners request that this court reverse the decision of the
DCA; determine as a matter of |aw based on uncontroverted
material facts that the wunrelated works exception allows
Petitioners' action; and, remand this <case for further
proceedi ngs at the trial |evel.

Equal ly as inportant, Petitioners request that this court
establish a workabl e standard to gui de the bench and bar in this

state in the consideration of these conplicated questions.

Respectfully subm tted,

Joseph H. Wl liams, Esquire
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APPENDI X

TABLE OF CONTENTS

1. Tayl or v. School Bd. of Brevard County,
790 So.2d 1156 (Fla.App. 5 Dist. 2001) Al

2. Order Denying Plaintiffs' Mtion for Sunmmary
Judgnent entered February 25, 2000 Ad

3. Order Granting Defendant's Cross-Mtion for
Summary Judgnent, entered March 3, 2000 A8

4. Portion of Am cus Curiae Brief of the Acadeny
of Florida Trial Lawers in support of respondent,
filed in Wlson v. Gerth, Case No. SC 00-2390 Al0

5. Legislative Bill CS/SB 636
A21

' The Appeals Clerk for the Brevard County Circuit Court
has assured this witer that the exhibits are attached to

t he depositions transmtted to the DCA as part of the
record.

2 Plaintiffs’ exhibit 31 to the Shaffer deposition was the
current job description when the deposition was taken.
Shaffer assuned an earlier job description would have noted
her supervision of SBAs in 1995 [ R348].

3, See Amicus Curiae Brief of the Acadeny of Florida Trial
Lawyers in Support of Respondent, p.p. 9-18, filed in WIson
v. Gerth, Case No. SC 00-2390. [A10]

4 The DCA was given notice of this |anguage in Appellants’
Noti ce of Supplenental Authority served July 18, 2000. This
was iterated in Appellant's Mtion for Rehearing and/or
Alternative Mdtion for Certification served July 26, 2001,
and was not commented on by the DCA in its Opinion and on
reheari ng.

5. For exanple, Holnmes County School Board, above, deals

with the interplay of Chapters 440 and 768, Fla. Stat.;Dept.



of Corrections v. Koch, 582 S0.2d 5 (Fla. 15t DCA 1991) held the unrelated works
exception was not abolished by the sovereign immunity statute.
6. This court has accepted revi ew of Sanchez, Case No. SC

01-1346.



