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PRELI M NARY STATEMENT

The record in this case is divided into two parts --
the record docunents and the penalty trial. Volunes I
through IV contain the pleadings and other record
docunents. Volunes V, VI and VII contain the voir dire.
Vol unmes VIII through XI contain the transcript of the
penalty phase trial and sentencing hearings. Although
there is a duplication of nunbers in the record and the
transcript, they are distinguishable because of the
different volunmes. References are to the vol une,
foll owed by the page nunbers, separated by a slash. For
exanple, the Indictnent, which is in Volume 1 at page 18
Is referenced as (1/18).

The issues in this brief are arranged in approxi mate
chronol ogi cal order and the arrangenent has no bearing

on the perceived nerit of the issues.

PROCEDURAL HI STORY OF THE CASE

On Septenber 24, 1986, Kenneth Allen Stewart, was
found guilty of murder in the first degree. The nurder
of Ruben Dario Diaz was alleged to have occurred on

Decenber 6, 1984. Followi ng a penalty phase, in which



the jury recommended death, he was sentenced to death on

Oct ober 3, 1986. Stewart v. State, 558 So. 2d 177 (Fl a.

1990). The trial court never wote or filed a
sentencing order. Id. Thus, his findings as to
aggravating and mtigating factors were not reveal ed.
On March 15, 1990, this Court affirmed Stewart's
convi ction but vacated the death sentence and renmanded
for resentencing before a new jury because the court
failed to instruct the jury on the inpaired capacity
mtigating factor, 8 921.141(6)(f), Fla. Stat. (1989);
Stewart, 558 So. 2d at 421. The court refused to
reverse for a life sentence due to the |lack of a
sent enci ng order because the case was deci ded before

this Court rendered its decision in G ossnan v. State,

525 So. 2d 833, 41 (Fla. 1988), requiring

cont enporaneous witten findings.*

! At the conclusion of the Court's opinion in Stewart v.
State, 620 So. 2d 416 (Fla. 1993), Justice Barkett, Chief Justice,
specially concurring, stated as foll ows:

|...continue to adhere to ny original viewthat Stewart's
sentence should have been comuted to life inprisonment
pursuant to section 921.141(3), Florida Statutes (1983),
which provides that "[i]f the court does not make the
findings requiring the death sentence, the court shal

i npose sentence of life inprisonnent."” See Stewart v.
State, 549 So.2d 171, 177-78 (Fla.1989) (Barkett, J.,
concurring in part, dissenting in part). The court mde

no witten findings when the sentence was originally
i nposed. The cl ear and unanbi guous | anguage of the

2



M chael Jones, the court-appointed counsel who
represented Stewart at his first trial, also represented
himat the resentencing in October of 1990. The jury
recommended death and Stewart was again sentenced to
death on Novenber 21, 1990. This Court affirnmed the

death sentence on appeal. Stewart v. State, 620 So. 2d

177 (Fla. 1993).

Stewart's attorneys fromCCR filed a nunber of
pl eadi ngs argui ng, anong other things, that M ke Jones,
Stewart's prior defense counsel, rendered ineffective
assi stance of counsel. (1/21-144; 2/207-377) Upon
deposition, M chael Jones (who resigned fromthe Florida
Bar to avoid an investigation) admtted that he was
usi ng cocaine during Stewart's trials, and was
I neffective when he represented Stewart during the
second penalty hearing. On May 4, 2000 the State
stipulated to a third penalty phase, and Judge WIIliam
Fuente signed the Order. (3/447-638)

Stewart's third penalty proceeding was held March

20-21, 2001, Circuit Judge Barbara Fl eisher presiding.

statute therefore nandates that we should have reduced
Stewart's sentence to life.



(8/462) By a seven to five vote, the jury recommended
death. (4/631) On May 31, 2001, the court held a
"Spencer" hearing (11/1074), and sentenced Stewart to
deat h August 6, 2001. (4/766-80; 11/1101-36)

Stewart filed a tinely Notice of Appeal. (4/781)
The Public Defender for the Tenth Judicial Crcuit was
appointed to represent himin this appeal. This Court
has jurisdiction pursuant to Article V, Section 3(b) (1),

Fl ori da Constitution.

STATEMENT OF THE FACTS

State's Case

Hi | | sborough Sheriff's Deputy Luis, a hom cide
detective, recalled that, at about 2:00 in the norning
of Decenber 6, 1984, he was called to the scene of a
hom cide in a renpote area in the Lutz area of Tanpa. He
observed the body of a white nmale Iying face down al ong
the edge of the road. The man had bl ood and brain
matter on the left side of his head. (8/520-22) The
victimwas later identified as Ruben Dario Diaz. (8/525)

During the autopsy, Dr. Charles Diggs determ ned
that Diaz died froma gunshot wound to the left tenple

whi ch traversed the brain. He found a second gunshot



wound behind his right eye. Deputy Luis observed
"stippling," or powder burns on the victim indicating
cl ose proximty of the gun. (8/525-27) Cocaine
netabolites were found in the victims system? (8/531)

Dr. Charles Diggs, the nedical exam ner, viewed the
body of Ruben Diaz at the scene. He observed that the
deceased, |lying face down al ong the side of the road,
had suffered gunshot wounds. Upon turning the victim
over, Dr. Diggs observed stippling at the site of one of
t he wounds, indicating that the shot was fired at cl ose
range -- probably within a foot or so. (8/590-601)

When he perforned the autopsy, Dr. Diggs found two
bul | et wounds. One was |ocated right where the hairline
met the forehead on the left side of the head. The
direction of the wound was |left to right, and downward
fromfront to back. It penetrated both hem spheres of
the brain, lodging at the bottomof the brain. The
second wound was | ocated behind the left ear. This wound
went fromleft to right, upward, with a slight back to

front angle. There was no stippling around the second

2 Deputy Luis recalled that they searched the victims room and
found a baggie containing a white powdery substance -- possibly
cocai ne, and a grassy substance which appeared to be marijuana. Luis
found a cocaine straw in the pocket of the jacket Diaz was wearing
when he was found. (8/532-33)



wound, indicating that the shot was fired from at | east
a foot away. (8/602-08, 612) The angles of the gunshots
showed t hat one cane from above, to the left of the
victim and the other fromthe left front. Any nunber
of scenarios could produce those angles, but the shooter
must have been higher than the victim shooting down.
The wounds woul d have rendered Diaz i nmedi ately

unconsci ous; both woul d have been fatal. (8/609-14)

Randal|l Bilbrey lived in Tanpa for about a year in
1984. (8/536) He net Kenny Stewart at a conveni ence
store where Stewart was begging for change to buy beer.
Stewart and Bil brey were honel ess and |lived on the
streets and in the woods. Stewart drank a | ot and was
usually intoxicated. He also used marijuana. (8/540-
43)

Stewart allegedly told Bilbrey at that tinme that he
had run out of nobney, and that he and anot her man
decided to rob soneone. They located a nice car at a
bar, went inside and found the owner of car. They |eft
the bar with the car owner and ended up on a gravel road
about five mles away. They forced the man out of his
car and down onto the ground and took a small bottle of
cocai ne and sone noney fromhim Stewart's acconplice

6



kept yelling at Stewart to "shoot him shoot him"
Stewart shot the man twice. They left in the man's car
bought gasoline and sonme other things with the noney,
and burned the car at the mall.?

Bil brey could not recall Stewart's description of
the victimother than that he | ooked Mexi can or Cuban.
(8/536-40) Defense counsel read into the record and to
the jury testinony given by Randall Bilbrey at a hearing
on March 19, 2001. When defense counsel asked Bilbrey
If he recalled Stewart telling himthat he had been
drinking before the shooting occurred, Bilbrey said he
did. He did not think Stewart said how nuch he had to
drink, but said he was just drunk or had been drunk for
a long tinme. (10/866)

M chell e Acosta testified that, late on the evening
of April 13, 1985, she and her friend, Mark Harris, both
in their early twenties, were returning fromthe beach
in Mchelle's car. Wiile driving north on Nebraska
Avenue in Tanpa, it started to sprinkle. They saw a

man, whom she identified as the defendant, hitchhiking.

8 The victinms car was |located by a deputy on his way to work
that nmorning. He saw the car burning in the parking |ot of the
Floriland Mall in Tanpa and called the fire departnment. (8/527-30)



Because it was raining, they made a U-turn to pick him
up. Mark was in the passenger seat so opened the door
and let Stewart in the back seat. Mchelle said Stewart
| ooked Iike a |lost dog on the street, and was so drunk
that his words were slurred. (8/555-58)

Stewart was not sure of his destination but was
headed the way they were going. Wen they arrived at
Fowl er Avenue, they told himthey were going to turn
east and asked where he would like themto drop himoff.
Stewart said Fower was all right. Wen they were at
22nd Street, Mchelle pulled up to a gas station on the
corner and told Stewart they would have to I et himout
because they were alnost to their destination. Stewart
asked if they could take himback a coupl e bl ocks.

M chell e thought it strange that he did not know where
he wanted to go. (8/548-49)

Because they were in no hurry, they agreed to take
hi m where he wanted to go. They went back to 15th
Street where Stewart told her to drop himoff in front
of a school. She pulled over in front of the school.
Stewart then said, "Don't nove, | have a knife." She
and Mark did not nove; they were silent and petrified.
M chell e decided to do sonething, so put her foot on the

8



gas, then on the brake, to try to "get him off-centered"
so she and Mark could junp out of the car and run. As
soon as she put her foot on the gas, she felt a
sonething hit her head, and felt pain. She heard two
shots; then heard Stewart get out of the car and pul
Mark out. He took her wist and told her to get out of
the car. (8/550-53)

M chel l e had been shot in the back shoul der bl ade
and hit over the head with the butt of a gun. She
needed six stitches in her head. WMark was shot in the
neck and was i medi ately paralyzed fromthe neck down.
He |ived for three weeks before dying, while still in
t he hospital, of pneunonia. (8/ 553-56)

Janes Harville testified that, in 1985, he managed a
7-11 in Hillsborough County. On April 18-19, 1985, he
was working alone in the store. About 2:00 in the
norni ng, two young nen entered the store and approached
the counter. The man directly in front of himstuck a
pistol in his face and said, "This is a holdup.” Before

Harville could respond, he pulled the trigger.* The

4 The jury was advised that Terry Lyn Smth, now deceased, told
the police, after the shooting of M. Harville, that Stewart had
i ngested eight or nine beers before the shooting. (10/920)



gunshot struck himright between the eyes, knocking him
unconsci ous. (8/619-21)

When he regai ned consci ousness, he was unable to see
because he was blinded by the blood in his eyes. He
crawl ed along the counter to the tel ephone but coul d not
see to dial. He sat down on the floor and began to pray
for help. He heard the bell on the door jingle, and two
men he knew found himlying there. (8/621-22)

The doctors advised his wife that they did not think
he would |ive because he had | ost so nuch blood. They
said that, if he did |ive, he would be paral yzed the
rest of his life. Gunshot fragnents had bl own up inside
his head and would remain there permanently. Amazingly,
Harville not only made it through the night but was
rel eased fromthe hospital in a week, with no pernmanent
damage. (8/622)

Janine Diaz, the victinis teen-aged niece, read a
victiminpact statenent prepared by the victims brother
and two sisters, telling what a wonderful brother Ruben
Di az was, how he was the center of their famly, how
devastated they were by his nurder, and how t hey
continued to mss him (9/660-72) In accordance with a
stipulation between the parties, the jury was infornmed

10



t hat Ruben Diaz transported drugs between M am and
Tanpa; and that he sold drugs in Tanpa for sone period

precedi ng his death." (10/920)

Def ense Case
Susan Smth Mdore, age 38, Kenneth Stewart's step-
sister from South Carolina, testified that she first net

"Kenny," who was a year younger that she, when they were
four or five years old. Her nother was dating Bruce
Scarpo who rai sed Kenny. She soon noved into the Scarpo
household with her nother, her older sister and her
brother. Susan thought Kenny was Bruce Scarpo's natural
son until she was ten or eleven years old. (9/673-75)
They lived in a | arge house in Charleston. Scarpo
was a bar owner and bookneker, or "bookie," and nmade a
good living. The atnosphere in the honme was tense,
however, because there was a | ot of violence. Bruce
Scarpo was violent, sonetines on a daily basis, toward

his fam |y and others. Even when there was no viol ence,

t he at nosphere was tense because they never knew when

their stepfather would erupt. It was |ike wal king on
eggshel | s because they never knew what nmight "set him
off." It could be sonething major or mnor, such as

11



soneone not flushing the toilet. (9/675, 679-80)

When Scarpo beat the girls, he would make t hem bend
over, sonetinmes drop their pants, and he woul d beat them
with a belt. Wen he beat the boys, it was as if they
were grown nmen. He would beat themwith his fists.

They were not allowed to defend thenselves. (9/680-81)
The children were al so disciplined by restrictions such
as solitary confinenent. They were only all owed out of
their roonms to work or go to school, and for dinner. At
times, the children were not fed while restricted to
their roonms. Wen that happened, the other children
woul d sneak food to the restricted child. They were not
encouraged to be close because their stepfather would
"play one against the other,"” by telling one of them

t hat one of the others had told on himor her, or would
be beaten if he or she did not confess to sonething.
Because the children were encouraged to tell on one
another, they tried to stay apart so they would not know
what the others were doing. (9/681-83) Susan played with
Kenny nore than the others because of the simlar ages.
They had no friends other than kids that knew about
their environnent through their parents -- usually bar

custoners. (9/689)

12



Bruce Scarpo owned several nightclubs in Charl eston.
The Scarpo children were expected to clean up the bars
Sunday norni ngs when they were closed. Their stepfather
brought bar custoners honme in the afternoons, before the
bars opened. When the bars closed at 2:00 a.m, he
woul d bring hone the people left in the bar, awaken the
children, and require themto get up and cook breakfast
for his guests. Sonetines Susan was awakened at ni ght
to get up and "deal" cards. M. Scarpo and his guests
wer e al ways drunk and sonetines "barroom braw s" would
break out at their house.® (9/683-85)

Sonetinmes the children went to Scarpo's bars at
night to work and take out trash. The bars were
crowded, rowdy and had bands. Everyone was drinking or
drunk. They were sonetines violent. One afternoon,
Susan's birthday party was held in a bar, during which
Bruce Scarpo was stabbed and al nost died. (9/685-86)

Bruce Scarpo was always arned. He had an extensive
gun collection in the hone and was arnmed with a pistol.

On Sundays, he had poker and football parties at their

5 Kenny's ol der stepsister, Linda, testified simlarly. She
said that, when her parents wanted to close the bar, they brought all
t he drunks hone with them They woul d awaken the children to get up
and make breakfast and to serve drinks. |[If these "drunks" made
remar ks that set Bruce off, he would get in a fight. (9/724)
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house. The children bartended at these parties.
(9/682-85) At one point, Bruce Scarpo served tine in
prison for racketeering, in connection with
counterfeiting and book making. (9/690-91)

The children were encouraged to drink al cohol. They
had wi ne with Sunday di nner even as small children.
Scarpo told them he would rather they drink at home than
sneak away and get in trouble. They had beer on tap at
t he house and al ways had a stocked bar. She and Kenny
of ten bartended and woul d taste the drinks they nade.
Kenny started drinking al cohol at age four or five. He
was caught sneaking |iquor out of the house when he was
about nine years old, to take it to school. (9/696-97)

Susan's not her, Joanne, and Bruce Scarpo usually
slept during the day if they were honme. They got up
several hours before the bars opened and usually all ate
di nner together. That was the only tinme they were all
together. The atnosphere at di nner was tense. The
children were afraid to tal k during dinner because they
never knew what would "set himoff." (9/686-88)

When the parents were gone, they usually had nmaids
or house-keepers in the house, nost of whom were nean to
the children. They did not last long in the Scarpo hone
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because M. Scarpo woul d soon accuse them of stealing
noney |ying around the house and, in one instance, the
newspaper, and would fire them (9/688)

Susan's nother was al so beaten in front of the
children many tines. Sonetines M. Scarpo wanted them
to watch and other tines she and Kenny wat ched w t hout
his know edge fromthe other side of the | ouvered door
bet ween their bedroons and the living room They never
knew how t he beatings would affect them or if their
not her woul d | eave, and did not want to be |eft behind.
(9/692-93)

On two occasions, Susan and her nother left the
Scarpo hone. She was about eleven the first tinme. They
hid out wiwth friends in Charleston who did not know
Bruce Scarpo; then went to Arizona and stayed with
rel ati ves of her nother whom Bruce did not know. They
believed that if he found them he would kill them
(9/690-92) Eventually, they returned honme. When Susan
was thirteen, her nother |eft again. Susan junped out
of her bedroom wi ndow and followed her. They stayed
wth relatives in Arizona. (9/693-94)

Susan descri bed Kenny, when he was a child, as

"m schi evous” and "quiet," and "solem."” He was a cl own
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when t hey had conpany, but when no one was around, tried
to hide and stay out of the way, as did the other
children. Kenny was hyperactive when older. He had a

| isp and nunbl ed a |l ot, making him hard to understand.
He had a bedwetting problem and sonetines coul d not

cope. (9/697-98)

Kenny was first punished for wetting the bed by
having to sleep with no sheets, or having to take the
sheets off the bed and wash them Later, he was beaten
and made to sit on his bed naked for hours and hours at
atime. M. Scarpo seened to perceive Kenny's
bedwetting as a personal insult because he coul d not
control it. (9/698)

They had a nunber of dogs as children, and a pony
and sonme other animals. Kenny was nurturing and gentle
with animals. He and Susan tried to help ani mal s when
they found themsick or injured. They had a burial
ground in the yard. Kenny and Susan woul d have buri al
servi ces when an ani mal died. (9/702-03)

Bruce Scarpo was nean to the animls and woul d beat
and kick the dogs. One of the dogs becane nean. He was
put in a kennel where he "ripped the saliva glands out
of the U P.S. nman," and attacked a kennel enpl oyee.
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When Kenny becane especially close to one of the dogs,
M. Scarpo kicked the dog around and ended up shooti ng
him Kenny was upset, of course. (9/699-701)

During their childhood, Kenny believed Bruce Scarpo
was his biological father, as did all the children.
Kenny woul d tal k about "his dad" being tough, and would
stick up for "his dad" if sonmeone wonged him \Wen he
finally learned that Scarpo was not really his father,
he was devastated. He went to Florida to stay with his
mat ernal grandnother. Not |ong after Kenny |eft hone,
Susan ran away to a runaway shelter, and then lived with
her brother, Jay. (9/703-05) The first tine Susan told
anyone about the abuse was at the runaway shelter.

Until she sought counseling, she believed that all
children were treated the way they were treated. (9/712-
13) Because of her chil dhood, Susan still had a hard
time trusting people or building relationships. She had
been married four tinmes and had been in and out of
therapy all her life. (9/689-90)

During the past several years, Susan had
corresponded with Kenny and visited himin prison. She
I ntended to continue her contact with himbecause "he's
my brother and I |ove him" Susan testified that her
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not her and Bruce Scarpo |ater had two children together.
Susan mai ntai ned contact with these children, who |ived
i n Charleston. Scarpo and Susan's nother are deceased.
(9/ 705- 07)

Prior to Kenny's first trial in this case, Kenny's
attorney called her. She was a real estate agent at
that tinme and was with clients in her office. Thus, she
asked the | awer to call back after office hours, which
he did. She did not know she was "testifying," so just
answer ed questions she was asked. She was not asked
about the abuse although she had anticipated that she
woul d be. (9/707-15) After Kenny's first trial, she
never knew she could tell anyone about the abuse, as it
pertained to Kenny's situation, until she was contacted
by an attorney two-and-a-half years before her
testinmony. (9/707-09)

Li nda Arnol d, Kenny's ol der stepsister, Germantown,
W sconsi n, was about ten years old when she first net
Kenny, who was then three or four years old. Her nother
was seeing Bruce Scarpo, whomthey believed to be
Kenny's father, and Scarpo noved in with them Shortly
thereafter, they all noved to a house in Charl eston,
South Carolina. Initially, Linda thought Scarpo was
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fl anboyant and exciting. He owned a bar with a band
where he took them (9/716)

Linda's feelings changed. Scarpo woul d beat them
with a belt -- often the belt buckle, and would verbally
belittle and abuse them He told her she was stupid.

He abused all of the children and nmade them watch the

ot her children being beaten. Although the children were
brui sed fromthe beatings, Scarpo was careful not to
bruise the girls in places where the bruises m ght be
seen. The boys woul d have bl ack eyes, fat |ips and
other visible injuries. She recalled an epi sode when
Scarpo put Kenny, who was eight or nine years old, in

t he garbage can, with the lid over him Kenny was |eft

I n the garbage can for at |east an hour. (9/719-21)

Linda tried to protect her nother. Wen her nother
suffered a broken bone such as her nose, ribs, or collar
bone, Linda would escape with her to a hotel for a
coupl e days. Feeling relieved to be away, Linda would
return fromschool to find a note that her nother had
gone honme and that she was to return hone. Linda did
not know why her nother returned to Scarpo but believed
t hat he had such power over her that she believed he
woul d not do it again or she was afraid he would harm
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the children. (9/722-23)

Li nda never saw Bruce Scarpo drink anything that was
not al coholic. He started the norning with whisky in
his coffee. About noon, he would swtch to beer and
shots of amaretto. Linda was amazed that he was not a
sl oppy, falling-down drunk. (9/726)

On one occasion, Bruce Scarpo asked themto search
the bl oody dining roomfloor for a man's teeth that
Scar po had knocked out. He was told that, if they found
the teeth within a certain period of tine, the doctors
could put them back in. The children went through the
carpet inch by inch but never found any teeth. (9/725)

When Linda was 16 or just 17, she, Kenny, and her
sister were honme al one. She and her sister, who shared
a bedroom woke up to see a black man sitting on their
bed. He told themnot to scream He hit her over the
head and she | ost consciousness. It turned out that
there were two nen; one was stealing guns and noney
whil e the other was checking the children's side of the
house. Early the next norning, Bruce Scarpo, their
not her, and brother, Jay, canme hone. They called the
police; Scarpo was very angry. (9/731-33)

A bridge separated their end of the street fromthe
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bl ack nei ghbor hood. Scarpo and her brother went into

t he bl ack nei ghbor hood where Scarpo shot out a nunber of
wi ndows in the hones there. He put a sign on the
bridge, using the "N' word, that the bl ack people were
not allowed to cross the bridge; if they did, they would
be shot. Jay and Kenny, who was about ten years old,
were armed and did nost of the bridge nonitoring.

(9/ 733- 34)

When Linda's nother and her sister, Susie, left and
went to Arizona, she knew where they were but did not
tell Scarpo, who was very angry with her. A school
friend told Linda that her parents would not allow her
to associate with Linda anynore because of Linda's
fam |y situation. Linda broke down and was taken to a
psychi atri st who said she should be hospitalized for a
nervous breakdown, or else |leave the area. She bought a
ticket to Arizona where her nother and sister were
staying. Before she left, Scarpo went to her best
friend' s house where she was hiding, with a gun. The
friend's parents were able to persuade himthat Linda
was not there. They changed her reservations and their
two sons drove her to the airport in Colunbia, arned
with guns in case Scarpo showed up. As it turned out,
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Scarpo was at the Charleston airport when she woul d have
| eft had they not taken her to Colunbia. (9/727-30)

The psychiatrist suggested that she get a
restraining order agai nst Scarpo so she could go to the
house to get her clothes. They spoke with a judge who
said he would send a police officer wwth her. She then
realized that she could not do that, however, because,
she had previously seen Scarpo pay off a nunmber of
police officers in their home with gifts or noney. She
could not trust that she would not get a police officer
that was indebted to her stepfather. Her stepfather
m ght convince the officer that it was all a
m sunder st andi ng and he m ght | eave her there. (9/734-
35)

Before she I eft honme, Linda | earned that Kenny was
not really Bruce Scarpo's son. On a cluttered desk in
t he house, she saw a social security check made out to
Kenneth Stewart and Bruce Scar po.

When she asked her nother who Kenneth Stewart was, she

| earned that Stewart was Kenny's real nane, and that
Bruce Scarpo was going to tell Kenny when the tine was
right; thus, she was not to tell Kenny about it. She
had al ready | eft home when Kenny | earned that Scarpo was
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not his real father, but his guardian. (9/735-36)

Li nda descri bed Kenny in two ways. One was the
Kenny who wanted to be a little kid and be happy, who
| i ked to play practical jokes and | augh, and was
sensitive to other people. He was that way nainly
around the children. The other Kenny, nobst of the tine,
was sad, withdrawn, shy, and tried to stay out of the
way.

He had a bed-wetting problem and their stepfather
t hought he did it on purpose. |[|f Linda knew Kenny had
wet the bed, she would try to wash the sheets and get
t hem back on the bed before Scarpo found out. |If she
did not, however, Kenny would be restricted to his room
Sonetinmes, he had to sleep on the wet bed and soneti nes
he confined to his room in his underwear, with no
sheets on the bed. Sonetinmes he didn't even sleep on
the bed. He was not permtted to cone out for neals.
Scarpo woul d have the children take bread and water to
him and they tried to sneak other things to him All
of the children were restricted at tinmes but never to
the extent that Kenny was for his bed-wetting problem
(9/737-38)

Kenny was 11 when Linda |l eft hone. She did not
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return fromWsconsin to visit her nother until three
years |ater when her little sister, N cole, was born.
She saw Kenny briefly but was not able to have a
conversation with him He seened withdrawn. After
that, she did not know where he was |iving. She saw her
not her only twice after that visit, and did not see
Kenny again until he was in prison. Since then,
however, Linda had visited, corresponded with, and
tal ked to Kenny on the phone. (9/735, 739, 742-43)

On cross-exam nation, Linda explained to the
prosecut or that when she |ived at honme in Charl eston,
she had devel oped a copi ng nechani sm cal |l ed

"di sassoci ation,” which neant that she separated her
enotions fromthe situation. She was able to continue
doi ng that until her daughter was raped in 1991, when
all the nmenories and enotions "cane crashing back."

Li nda confirnmed, however, that the nenories as to
whi ch she had just testified, concerning Kenny, were not
recently retrieved nmenories. The recently retrieved
menori es were of sexual abuse. Her daughter's
experi ence brought back nmenories which sent Linda into a
deep depression. She was hospitalized for a nonth in

1991; for another nonth in 1996, and again the past
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spring. Tw ce, she was given electric convul sive
t herapy (shock treatnents). She had been seeing a
psychi atri st and a therapist since 1991. (9/740-43)

Li nda was sexual | y abused by her stepfather, Bruce
Scarpo. Although she renenbered the sexual abuse even
prior to 1991, she regained nore nenories after her
breakdown. She was still unable to renenber sone areas
of her past. She never reported the sexual abuse to the
authorities, and was unable to tell even her husband
"because it was terrible.” She finally told her
psychi atrist and therapist. Linda was an R N. who did
home care nursing. She was not working at the tine,
however. She received disability because of her
enoti onal problens. (9/744-45)

Mar gi e Sawyer of Tanpa testified that she had known
Stewart since about 1983. She net him while tending
bar. At that tinme Kenny was about 19 and she was about
43. They becane friends and eventually noved in
together. Stewart was working as a server at a
restaurant. After a couple nonths, he left that job.
Her boss eventual |y asked her to | eave because she was
dating a 19-year-old man. She had a little noney and
Kenny had a job with a construction conpany. He worked
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there for a couple nonths. He did not want her to work
I n a bar because she m ght neet soneone el se. He was
very possessive. (9/772-776)

They had a very good relationship and talked a | ot
about his past and things in general. Wen he started
dri nki ng, however, he was a different person. Wen she
had no job, Kenny was not working and their apartnent
cost $500 a nonth, Kenny started drinking nore. They
had to nove, so stayed with people they knew for awhil e.
They went to South Carolina to try to get help from
Bruce Scarpo tw ce. During these visits, Margie saw
Scarpo lose his tenper. He becane very angry with one
of his daughters -- Ni cole or Angela, pulled her by the
hair and sl apped her a few tines. Scarpo did not |ike
Mar gi e because she was ol der and he thought she was not
a very good person. He told Kenny that he could work
t here, but he would have to ask "the woman" to | eave.
Scarpo's wfe, Joanne, tried to get himto stay but
Kenny said that if Margi e could not stay, he would not
stay either. (9/777-80)

When they returned to Tanpa the second tine, about
1984, they lived on the street or with people they net.
They stayed in abandoned pl aces and, sonetines, behind
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McDonal d's. Their honel essness | asted about a year.
They finally found a small apartnment where Kenny paid
$50 a week. He worked as a roofer. Kenny did not have
the right shoes, however, and fell off a steeple.
Because he could not afford to buy the proper shoes, he
| ost the job. (9/780-83)

As tinme went on, Kenny's drinking becanme nore
frequent, especially when he was under pressure and
neither of them had jobs. Margie wanted to get a job
but Kenny did not think she should have to work, and was
afraid she would leave him He often went to his
nother's grave. Margie went with himtw ce when they
had a car. During the last six nonths or year they were
toget her, he went there many nights, especially after he
had been drinking. She tried to keep him from goi ng,
and sonmetines followed him It was disturbing to her
that, at 2:00 or 3:00 in the norning, Kenny was drunk,
staggering, and "wanting to go out there to see his
mama. " (9/783-85) When he was at his nother's grave, he
woul d cry and swear that things would be back to nornal
sone day. She did not understand what he was thinking
al t hough, at that tine, he thought Scarpo had forced his
nother to kill herself. He talked about his nother a
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| ot even when sober, although he could not tell Margie
much about her because she died at such a young age.®
(9/785)

In early Decenber of 1984 (the tine of the
hom ci de), Margie was incarcerated. Kenny was drinking
very heavily. Wen he was drunk, he would try to pick
fights at the bar, or he would start thinking about what
happened to his biological father and nother. He was
certain that Margi e knew sonet hi ng about his father's
death. She knew only what one hears in a bar. Kenny
bel i eved Scarpo had sonmething to do with the death of
his father. (9/786-788)

Margi e testified that Kenny had a very good nature

6 According to pleadings filed by CCR, Kenny's nother, Elsie
Tate Stewart, committed suicide at age 25. She had al ready been
married and divorced four tines, always to men who brutalized her.
She began drinking at age eight and becane a stripper and prostitute
at age 13. She drank during her pregnancy with Kenny, and was
arrested for armed robbery when she was five nonths pregnant.

Kenny's father was in jail when he was born and his nother
remarried when he was five nonths old. The new husband was extrenely
violent. Stewart's nother could not protect herself or her son from
his violence. About a year |later, she net and marri ed Bruce Scarpo,
so that HRS woul d not take Kenny, but soon took Kenny and | eft Scarpo
to travel around the country with a new boyfriend, conmtting
robberies. \When she returned seven nonths |ater, Kenny was in
terrible physical condition and was terrified from abuse. \Wen he was
about two years old, his nother left himwth Bruce Scarpo, and he
never saw his nother again. Scarpo was very angry that Elsie did not
want him and took it out on Kenny. Hi s nother drank and conti nued
to take drink and use drugs, until she commtted suicide. (1/52-58)
Thus, Kenny's nenories of his nother nust have been nostly fantasy.
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when he was sober. He would give a person on the street
a pack of cigarettes if he had the noney; he was very
good to everybody. At tinmes, however, he becane very
violent with her when he was in a drunken rage.

Usual ly, this happened because he thought she knew
sonet hi ng about his "daddy's" death. She really did not
know. (9/788)

Mar gi e knew t hat Kenny commtted sonme burglaries
when they were living on the streets and needed noney.
After she returned fromjail, however, he nentioned that
he t hought he had killed sonmeone, "and he broke down.™
She did not know for sure because he was "totally m xed
up half the tinme." Wen he talked to their friend,
"Terry the street man," they would discuss it. She
tried to cal mhi mdown rather than tal king to hi mabout
killing someone. After Kenny was arrested in April of
1985, the police showed her a picture of a man |ying
down, which upset her because she did not believe he had
really done it. (9/789-81)

Dr. Mchael Maher, MD. testified that his practice
consi sted of both a private and a forensic psychiatric
practice in Tanpa. He was board certified in psychiatry
and forensic psychiatry. He held the position of
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clinical assistant professor of psychiatry and

behavi oral nmedicine at the University of South Florida
and had testified in twenty or thirty death cases.

(9/ 753- 60)

Dr. Maher eval uated Kenneth Stewart and the
records fromhis prior |egal cases. He perforned a
forensic psychiatric evaluation, which consisted of
approxi mtely an hour-and-a-half interview with Stewart
concerning his case and circunstances a week earlier,
and again the previous day for about twenty m nutes.
His relatively brief interviews were suppl emented by
extensi ve records generated by other doctors, concerning
Stewart's background.’” He reviewed statenents and
testinony by famly nenbers and others. He also
reviewed police reports, statenents made to police
of ficers about Stewart, nedical reports, and prior
testinony. He used principles that enabled himto
detect lying or malingering. (9/761-64)

Dr. Maher testified within a reasonabl e degree of

medi cal certainty that, on the date of the homcide in

7 Dr. Maher said he had reviewed the records of Dr. Irving B.
Weiner, Ph.D.; Dr. Walter Afield; Dr. Fay Sultan, Ph.D.; and Dr.
Ceral d Mussenden, Ph.D. (9/770)
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this case, Stewart was "suffering froma very severe
psychiatric disorder, specifically . . . post traumatic
stress disorder," because of his extrene chil dhood abuse
and trauma. Stewart was also intoxicated at the tine,
and "those factors had a very major inpact on his
ability to think, make decisions, and on his behavior."
(9/ 764- 65)

Dr. Maher explained that, |learning that the man he
believed was his father was really his stepfather |ed
Stewart, then at the vul nerable age of 12 or 13, to
guestion his childhood attitudes and beliefs. It set
of f an aval anche of changes. What Dr. Maher found nost
significant was that Stewart had the feelings and
attitudes of a badly abused child in an isolated fam |y,
toward the abusing parent. He was proud of his father,
bragged about him and how powerful and inportant he was;
at the same tinme, he was terrified of his father and
hated him Thus, learning that Scarpo was not really
his father led himto question many beliefs, feelings,
and assunptions, which was natural for an abused child.
(9/ 765-67)

Dr. Maher opined that, on the date of the hom cide,
Stewart | acked the capacity to conformhis conduct to
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the requirenents of law as a result of his nental

Il 1 nesses. He had substantial inpairnment to his
capacity to conform his behavior to the requirenents of
| aw, and his ability to choose and do the right thing
was very severely inpaired. (9/767) Dr. WNaher
expounded:

This is a child who was brought up in a famly
of intense and cruel violence that existed all
the time . . . not sinply a father who went
overboard occasionally, but a father who was
abusive to the point of inflicting torture on
his famly. . . . [T]lhis was the child who .

ran away from hone at 13; who began dri nking
al cohol at 12 and 13; who got in trouble with
the law as a young teenager; who was sent to
prison when he was 17; | earned nore about
violent culture.

There are literally hundreds of details that |

could relate . . . that all led to this; but
this is the person who was present at that tine
and place and commtted this offense . . . and

it is because of these aspects of his
background that he was conpelled in an
unt hi nki ng reactive way to conmt . . . this
horri bl e event.
(9/767-68)8
Dr. Faye Ellen Sultan, a clinical psychol ogist from
Charlotte, North Carolina, testified that, in her

private practice, she saw, prinmarily, single adults and

& Undersigned counsel has onmtted the "unms" and irrel evant
stuttering in this and other quotations in the brief.
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coupl es, although she treated children in the context of
their famly situations. She did consultations and
evaluations for the court system Fifteen or twenty
percent of her practice was forensic and the rest,
clinical. She was on the faculty at the University of
North Carolina, at Charlotte.

Dr. Sultan designed prograns for prison systens,
particularly in North Carolina, to treat people who had
been abused as children and later comm tted viol ent
crimes. She supervised alternatives to incarceration
around the country and a North Carolina programto treat
sex offenders. She researched the effectiveness of
treatment nodels to deal with after-effects of chil dhood
abuse on crimnal behavior; and worked with studies to
help identify personality traits of offenders with
serious abuse histories. (10/867-69, 875)

Dr. Sultan worked on crim nal cases, describing the
effect of a crinme on the victimand testifying about the
victim s psychol ogi cal damage. She eval uated peopl e
accused of crinmes and had eval uat ed peopl e accused of
capi tal nurder about 100 or 120 tinmes. She testified in
only 30 or 35 of those cases, in North and South
Carolina, Florida, and Texas. She had testified for the
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prosecution in a nunber of cases but not in any death
cases, mainly because, in North Carolina, the State's
eval uations are done by doctors who work for the State
hospital system (10/869-73)

Dr. Sultan was retained by the defense to evaluate
Kenneth Stewart in 1993. She net with Stewart for a
total of about twenty hours from 1993 to the present, on
four or five separate occasions. She perforned
psychol ogi cal tests so she woul d have sone idea how his
m nd and t hought processes worked. She reviewed his
school records; jail records; attenpted suicide records;
and testinmony of famly nenbers and others who were
aware of the intoxication and behavior Stewart exhibited
at the time of the crine.

In 1993, she admi nistered the "M nnesota Miltiphasic
Personality Inventory" ("MWI"), and an |I.Q test to see
how wel | he read and conprehended. His I.Q was in the
|l ow 90's -- the | ow end of the normal range, which was
about an eighth grade reading level. (10/875-79) Dr.
Sultan stated, within a reasonabl e degree of nedical
certainty, that Stewart commtted the nmurder while under
the influence of extrenme nental or enotional
di sturbance. She based her opinion on Kenny Stewart's
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lifelong history of nmental illness. Menbers of his
parents' and grandparents' generations suffered from
serious bipolar nental disorders, manic depressive

i1l ness, and maj or depression. There is a very strong
bi ol ogi cal conponent to depression. Stewart had been
severely depressed fromat | east his adol escence, and
had made three serious suicide attenpts. Hi s thoughts
and noods, and the clarity of his thinking and judgnent,
were deeply affected by nental illness. (9/879)

In addition to depression, Stewart had a "terrible,
terrible substance abuse problent. He consuned | arge
guantities of alcohol that would have been lethal to her
-- sonetinmes nore than a gallon a day on a regular
basis. Al cohol affects a person's ability to control
i mpul ses, think clearly, and nake one's behavior fit
within a logical framework. She considered Stewart's
al coholismto be an extrene enotional disturbance.
(10/879-81)

Stewart grew up in circunmstances where he
experienced trenendous | oss, violence, and abandonnent;
he di scovered as a young adolescent that the man he had
viewed as a hero, even though he was very abusive, m ght
have been responsible for the death of his parents. He
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had many synptons of post-traumatic stress disorder.

Dr. Sultan stated further that Stewart was not able
to think situations through in a | ogical way; thus, his
capacity to conform his conduct to the requirenents of
| aw was substantially inpaired. He was not able to
control i nappropriate dangerous and viol ent inpul ses.
Thus, his ability to conform his conduct in a way that
woul d be expected in our society was greatly inpaired.
(10/ 881-82)

Stewart had reached a despairing crisis point in
his |ife when he shot Ruben Diaz and Mark Harris. He
was spending a ot of tinme at his nother's grave | ooking
at the photograph of her that was enbedded in her
tonbst one; he was sitting and drinking and listening to
his nother order himto avenge her death. He
deteriorated very rapidly during that period of tine.
Had Dr. Sultan exam ned hi mduring the four or five
nont hs between the killings of M. Diaz and M. Harris,
she believed that she woul d have seen himat the very
bottom of his psychol ogi cal functioning. (10/882-84)

Dr. Sultan did not question Stewart at |ength about
the circunstances of the nurders. (10/884) H's nenory
was di storted because of his intoxication, and because
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he read about the crinmes and, to sone extent, did not
know whet her his nenories were a result of what he had
read or what he renenbered. Dr. Sultan noted that the
recall of sonmeone who has participated in such incidents
Is not likely to be very reliable; thus, she was nore
I nterested in know ng about the circunstance of
Stewart's life at that tinme; what he was thinking and
experiencing, and his psychol ogi cal synptons. Stewart
was so depressed at the tinme of the nurders that many of
hi s thoughts and recoll ections were confused and
distorted -- a synptom of mmjor depression. Mentally
i1l persons are not the best source of information about
t hensel ves. Thus, Dr. Sultan's conclusions were based
only ten for fifteen percent on what Stewart told her.
She relied nore on records, her own observations,
testing, and things others |like Bilbrey, Sawer, and
Stewart's sisters told her about Stewart's functioning.
Dr. Sultan related that Margi e Sawer was very nuch
aware of how nmuch Stewart was drinking and the drugs he
was taking, despite her own al coholism (10/885-89)

Al t hough Stewart was physiol ogically capabl e of
doing the things he was convi cted of doing, he did not
know what he was doing with a clear rational mnd. His
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ability to nake choices that conforned to the
requi renents of |aw were nuch inpaired, given his nental
i1l ness and | evel of intoxication. That nentally ill
and i ntoxicated individuals can performself-protective
acts, does not nean the chain of events that took place
was | ogical and rational, or would have happened w t hout
the nmental illness. (10/889-891)

Lillian Brown, Kenny's aunt and the sister of his
bi ol ogi cal father, Charles Edward Stewart, testified
that her brother, Kenny's father, had lived in Tanpa,
Florida. He married Elsie Helen Tate when he was about
twenty years old, and his wife was younger. Even before
the marriage, Ms. Brown knew El sie Stewart through her
grandnother, Ms. Berryhill. Elsie had been a stripper
I n Tanpa since age thirteen. Kenny's father was a
roofer, and also did construction and iron work. He had
been convi cted of burglary and had been to state prison
several times. (10/892-95)

Charles and Elsie Stewart were married until 1963,
the year Kenny was born.° H s nother took care of Kenny

at first; then her sister, Dorothy Stewart, took care of

9 See note 6, supra.
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hi m for about six nonths. This aunt was very abusive
toward Kenny. When she gave Kenny back to the courts,
he was returned to his nother. He was about fifteen
nonths old at that tine. Kenny cried a |lot, was not
satisfied, and was very distraught and enotional as a
baby. (10/896-98)

Kenny's nother married a man naned Bruce Scar po.
They noved to Charleston, South Carolina. Ms. Brown
did not see Kenny again until he was nearly thirteen,
when he returned to Tanpa to live with his grandnot her.
During the sumer, he stayed with Ms. Brown for three
nont hs. Kenny was a normal boy at tinmes and, at other
tinmes, he was very distraught. He wanted to know who he
was, who his famly nenbers and relatives were. He was
obsessed with finding out what happened to his natural
parents. (10/898-900)

Ms. Brown tal ked to Kenny about the deaths of his
parents. He believed that his stepfather, Bruce Scarpo,
had killed or had his father and nother killed. His
grandnot her and aunt told himthat. Ms. Brown al so
bel i eved Scarpo was responsible for the deaths of
Kenny's parents, although she knew his nother's death
was officially a suicide. Her brother, Kenny's father,
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had been killed in a Tanpa barroom fi ght when Bruce
Scarpo was living in South Carolina. He died froma
gunshot wound to the heart. (10/906-07)

When school started, Kenny returned to live with his
grandnother. He was in seventh grade, but did not
finish the school year. Ms. Brown did not know where
Kenny went when he left his grandnother's house, and did
not see himagain until he was in the hospital after he
had been arrested and had taken an overdose of drugs.
Ms. Brown continued to visit Kenny in jail.

Since his incarceration alnost 17 years earlier, she
visited Kenny at Florida State Prison in Starke about
once a nonth or at |east every six weeks. They talked
about their lives, past and future, world affairs, and
Kenny's spiritualism Kenny had becone a very
spiritual -m nded person as to religion as a whole -- not
just one religion but the spirituality of our Ilives.

She al so tal ked to Kenny about her own probl ens and
he gave her very sound advice. He hel ped her many tines
when she had devastating experiences in her life. Kenny
had becone cal ner and nore conpassi onate than when he
was young. He was a conpletely different person, and
his outl ook on life was nmuch nore fulfilling. (10/901-
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906)
STATE REBUTTAL

Dr. Sidney J. Merin, a psychol ogist specializing in
clinical psychol ogy and neuropsychol ogy, was call ed by
the State in rebuttal. Dr. Merin testified that he
first met Kenny Stewart on the day of his conviction for
the homcide in this case, in Septenber of 1986. He was
asked to evaluate Stewart. Dr. Merin met with Kenny on
the norning of his first penalty phase for about an
hour. They di scussed Kenny's background and fam|ly
life, but did not discuss the events surrounding the
charge and his conviction.

Kenny described a love/hate relationship with his
st epf at her whom he believed for many years was his
bi ol ogi cal father. Kenny did not relate any severe
degree of abuse, although he indicated that he had
significant problens with his stepfather. At age 12,
Stewart | earned from his grandnother that his nother
di ed when he was a small child. He learned that his
stepfather was not his biological father; his nother had
comm tted suicide; and his biological father had been
shot when Stewart was |less than a year old. He believed
Scarpo was responsible for their deaths. (10/921-28)
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Dr. Merin described nental illness per se as "an
I ndividual's break with reality,"” often di agnosed as
schi zophrenia, which is divided into a nunber of types.

"Mani ¢ depression,"” a "bipolar disorder,"” has many

el ements of nental ill ness. On the ot her hand,

“enotional disturbances,” which are not actually nental
i1l nesses and do not involve a break with or | oosening
of ties with reality, cause one to feel terribly
unconfortable. This category includes people who are
hysterical, depressed, phobic, obsessive, or conpul sive.
An anxi ety disorder is part of it. (10/928-32)

The third group is a "character or behavior
di sorder." These people walk the streets. They are not
psychotic and do not necessarily have an enoti onal
di sorder, but their behavior may bring theminto
conflict with society. They may just have an unusual or
strange way of living. Anmong the personality or
behavi oral disorders are "antisocial personality" and

"borderline personality disorder,"” which include people
who live on the margin of the rules and do not quite
know how to handl e thensel ves. Sone peopl e have a
little of several types of nental disturbance. (10/932-
33)
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After review ng docunents and talking to Stewart,
Dr. Merin concluded that he was not psychotic or
neurotic ("disorders"), and had no breaks with reality.
He did find characteristics associated with the
anti soci al behavior disorder in his personality.

Al t hough Dr. Merin had no reason to believe Stewart was
coloring or omtting things, Stewart did not tell himas
much as he eventually |learned as to the extent of

di sturbance in Stewart's famly. (10/934-35)

Dr. Merin opined that, at the tinme of the crine,
Stewart was under "sone general distress,"” but because
he lived with distress pretty nuch all of his life, he
did not characterize Stewart's enotional distress as
extrene. Stewart was always dealing with his enotions
fromthe past; in fact, Dr. Merin believed that was
probably what pronpted himto start drinking and using
drugs early in life. Because Stewart always had a | evel
of enotional distress, it didn't affect his thinking as
to noral or l|egal issues. (10/941-43)

Dr. Merin deduced fromthings Stewart reported to
others, that Stewart suffered depression, an enotional
or affective disorder. Although Stewart had a history of
al cohol dependence and, perhaps, pol ysubstance abuse,
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Dr. Merin did not find his capacity to conform his
conduct to the requirenments of |aw "substantially"

| npai red.*® (10/943-45) He agreed that Stewart's

di sturbance devel oped pretty nuch due to factors beyond
his control, although his goal-directed behavior was

pl anned. He agreed that Stewart was the end product of
years and years of extrene enotional distress.! He
admtted that sonme of what was reported by Stewart's
step-sisters suggested sone very significant enotional
distress in Stewart's early life. Stewart's
behavi or took a decided turn for the worse at age 12 or
13 when he | earned that his stepfather was not his real
father. He had dreans of his nother -- fantasies of
what she was |i ke, what m ght have happened to her and,
ultimately, believed that his stepfather had killed both
his not her and father. Although that belief was
corrected, he retained bitterness and resentnent, and

fant asi zed avenging their deaths. (10/945-48)

10 pDuring Stewart's first penalty phase, Dr. Merin testified
that Stewart was drunk at the tinme of the shooting and his control
over his behavior was reduced by al cohol abuse. Stewart v. State,
558 So. 2d 416, 420 (Fla. 1990).

11 Although Dr. Merin had testified to this previously, as
suggested by defense counsel, and agreed that it was true, he would
not admt that Stewart's enotional distress was "extrenme" at the tine
of the hom cide. (10/945-46)
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Stewart told Dr. Merin that his earliest and maybe
only menory of his nother was of her dressing him In
his repetitive dreans, he saw his nmother in |line at an
airport and ran up to her. Just as he got to her, he
woul d awaken. The dreamreflected a trauma or yearning
wth respect to his nother who was the center of his
uni verse at ages one to three. Initially, he thought
his parents had di vorced and his nother was not all owed
to see him Although he suspected she m ght have di ed,
he hesitated to go with his step-father to the cenetery
because, if he saw her gravestone, he could no | onger
fantasi ze that she was alive. At 10 or 12, he |earned
she was dead. Stewart was suicidal after that age.

(10/ 948- 51)

The prosecutor introduced into evidence a copy of
Stewart's conviction for escape, upon which the
aggravating factor of "under sentence of inprisonnment”
was based. Defense counsel published a portion of an
affidavit fromthe escape case, stating that, on June 8,
1984, Stewart wal ked away fromthe Sheriff's Operation
Center Garage where he was assigned trustee while in
jail. Law enforcenent searched for Stewart with
"negative results."” (11/989-90)
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Fol l ow ng closing argunents and jury instructions,

the jury recommended death by a 7 to 5 vote. ' (4/631)

Al l ocution or "Spencer" Hearing

Harry Brody, attorney for the Capital Coll ateral
Regi onal Counsel for the Mddle District,® testified
that he represented Kenneth Stewart for three years in
both of his cases. During this tinme, he net with
Stewart nunerous tines -- probably once a nonth, either
at Union Correctional Institution or the Hill sborough
County Jail. They had nunmerous tel ephone conversations.
He knew Stewart as well as he had ever known any client.
(11/1074-77)

Brody described Stewart as a "straightforward, quiet
I ndi vidual ." He was concerned for nenbers of his famly

rather than hinself. He was especially concerned about

12 \When the jurors reached their decision, they wote a note
stating that the foreperson was unable to sign the verdict form The
judge called Ms. Mieller, who signed the note, to the bench. M.
Muel |l er, the foreperson, had tried to sign the form but just couldn't
make her hand go. She did not feel confortable signing it. She was
sorry. The judge gave the jury a new form and asked themto pick a
new foreperson to sign it. (4/609)

13 Brody had practiced |law for about fifteen years. He was
with CCR for over three years, until the beginning of the nonth of
his testinmony at this hearing. (11/1075-76)
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his step-sisters, Linda and Susan, who had seri ous
mental health probl enms. Whenever Stewart asked Brody to
do sonething, it was for his aunt or his sisters rather
than hinself, which was unusual for a client on death
row. Stewart was civil, polite and quiet. Brody said
It had been a pleasure to represent Stewart. Stewart
was very renorseful and had wept in front of Brody while
di scussing his cases. (11/1077-79)

Jeff Hazen, a | awer who al so worked for CCR, and
represented Kenny, nmet with Stewart about once a nonth
and knew himvery well. He described Stewart as kind
and nore concerned with others than hinself. Stewart
was mature and honest and never lied to him He
descri bed Stewart as "a good person." (11/1084-86)

Stewart al ways had a "soft spot"” for children. \Wen
he | ooked at a picture of M. Hazen's new baby, he had
tears in his eyes. He becane enotional when telling M.
Hazen about his sister bringing her two-year-old to the
prison to see him Hazen felt that it brought back
t hought s about his own traumatic chil dhood. Stewart
told himearly in their relationship that he would I|ike
to help children or juveniles. He found it hard to live
with his guilt for the damage he had done to people's
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lives. (11/1086-88)

Rochell e Theriault, case nanager for the Intensive
Del i nquency Di version Services Program Departnent of
Juvenile Justice, testified that she worked wth high
risk children to prevent further delinquency. Most of
these children were from abusive famlies and had
al cohol and drug problens. (11/1080-81) Kenneth Stewart
had contacted her because he wanted to wite a book
about juvenile delinquency for youthful offenders. He
| ear ned about her work through his aunt, Lillian Brown.
She arranged for Stewart to speak with sone of the
"kids" she supervised. A week-and-a-half prior to the
hearing, Stewart net with four offenders at the
Hi | | sborough County Jail. He told themthat crine was
"not the way to go." He related his personal story,
enphasi zing the dangers and pitfalls of a crimnal life-
style. Stewart delivered his nessage well, and the kids
were very inpacted. Sone of themtold her they were
going to change so they would not end up |ike Stewart.
(11/1081- 84)

Kenny Stewart told the judge that he had intended to
speak but, because the Diaz famly was not there, he
woul d just give her a personal letter he had witten.
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He al so gave the court his only disciplinary report

since his incarceration. (11/1088-90)
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SUMVARY OF THE ARGUMENT

|ssue 1: The trial judge erred by failing to
I nstruct the jurors on the nonstatutory mtigation
proposed by defense counsel; thus, encouraging themto
give nore weight to the statutory factors, and skew ng
the jury recommendation in favor of death.

| ssue I1: Florida's death penalty statute is
unconstitutional on its face because it doesn't conply
with the Sixth and Fourteenth Anendnent requirenents
that a death qualifying aggravating factor be alleged in
the indi ctment and found proven beyond a reasonabl e
doubt by the jury. Violation of the Sixth Anmendnent
right to jury trial is structural error that can never
by harnl ess.

Issue 11l: The jury returned a death reconmendati on

by only a seven to five vote. This Court should revisit
and recede fromprior case |law holding that there is no
constitutional infirmty in a jury's penalty
reconmendati on of death returned by |l ess than a
substantial majority of the jurors. Thus, Stewart's
deat h sentence shoul d be vacat ed.

| ssue V. The sentencing judge failed to give
sufficient weight to the substantial mtigation in this
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case, nost of which was unrebutted, because she relied
unr easonably upon the testinony of Dr. Merin who saw
Stewart for only one hour in 1986, and had insufficient
evi dence upon which to base his concl usions.

| ssue V: Although the "other violent fel ony"
aggravator nmay have nade this one of the npbst aggravated
of first-degree nurders, this was not one of the | east
mtigated of nurders. |In fact, the opposite is true.
This Court should reverse and remand for a life sentence

because death is not proportionately warranted.
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| SSUE |

THE TRIAL COURT ERRED BY REFUSING TO
INSTRUCT THE JURORS AS TO THE
NONSTATUTORY AGGRAVATORS PROPOSED BY
DEFENSE COUNSEL.

The judge instructed the jury as foll ows:

Anmong the mitigating circunstances you nmay
consider, if established by the evidence, are,

[One, that the crinme for which the defendant
Is to be sentenced, was commtted while he was
under the influence of extrenme nental or
enoti onal disturbance.

Two, that the capacity of the defendant to
appreciate the crimnality of his conduct or to
conform his conduct to the requirenments of |aw,
was substantially inpaired.

Three, any of the follow ng circunstances that
would mtigate against the inposition of the
death penalty[:] any aspect of the defendant's
character, record or Dbackground; any other

ci rcunst ances of the offense.

(10/1040-41) This third statutory mtigator is sonetines
referred to as the "catch-all" mtigator. Permtting
reference to the mtigating factors which are not
specifically enunerated as "any other . . . circunstance

that would mtigate against the inposition of the
deat h penalty" has the effect of underm ning the validity
of the Florida death penalty sentencing schenme, by
suggesting to the jury which mtigating factors should be
given nore weight than others. It is, of course,

exclusively the responsibility of the penalty phase jury

52



In a capital case to assign to each mtigating factor
presented to themthe proper weight, as the jury sees fit.
Unfortunately, the nonstatutory mitigating circunstances,
whi ch were substantial in this case, were not submtted to
them by the judge in a jury instruction.

Def ense counsel requested that the trial court
instruct the jury on all of the nonstatutory mtigators
pr oposed. He proposed 13 mtigators for the jury to

consider. (4/620) He argued at charge conference:

MR. FRASER: Well, | have another [jury
instruction] where | list the nental mtigat --
| mean, not the "nental" -- all the mtigators.

THE COURT: | don't intend to -- to do that,

unl ess there is no law that says | nust instruct
themindividually on each mtigator, is there?
MR. FRASER W're entitled to an
i nstruction on the theory of our defense.
THE COURT: Uh- hum
MR. FRASER: That is the theory of our
defense, that these are mtigators.

THE COURT: -- that -- that's covered by
character trait, whatever; and | don't think
there's a case out there that says that you're
entitled to this instruction or that it's
appropriate.

MR. FRASER: You're not going to, instruct
-- you're not gonna give nunber siXx?

THE COURT: No.

MR. FRASER. This is -- this is the one | was
referring to as the theory of defense argunent --
I nstruction.

THE COURT: And -- and you're not gonna be
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prevented from arguing all of these things; |'m
just not gonna instruct themin this form I
think that the instruction says they're to
consider any trait, characteristic, whatever and

these are -- these are those. And, | don't think
there's a case that says that this instruction
even should be done -- given, so. If -- if

you' ve got anything that shows |'m wrong, bring

it forward tonorrow.

Six is refused.

(9/821- 25) Had the trial court given this instruction
the jurors would have had some idea what kind of
mtigators they could find, and woul d have added authority
to them as the instructions did the statutory aggravati ng
factors.

In actuality, those factors not specifically
enunerated in the statutes have never been held to have
any different weight under the law than the so-called
"statutory" mtigating factors. To the contrary, the jury
must be instructed upon, and nust consider and wei gh, any

aspect of the offense or of the accused's character or

record that are mtigating. Lockett v. Chio, 492 U S. 302

(1978); Eddings v. Oklahoma, 455 U. S. 104 (1982); Penry v.

Lynaugh, 492 U. S. 302 (1989). When the jury is not
Instructed on the significant nonstatutory mtigators,
they will not likely give themthe weight they would give

to a statutory mtigator.
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Def ense counsel tried to explain to the jury that the
nonstatutory mtigation should be given the sane
consi deration as statutory mtigation. He told the jury
t hat,

they're all statutory mtigators. |If you find a

fact in mtigation, then that is a statutory

mtigator; there isn't any difference between the
ones that her Honor's going to read you, the
speci fic ones and the general ones. As a matter

of fact, | submt to you that the psychol ogi cal

testinony established a so-called statutory

mtigator, but then the wap-up instruction her

Honor is going to give you about any other facet

of his background and so forth is really the
cornerstone of this case.

(11/1015-16) On the other hand, the prosecutor pointed
out to the jury during her closing argunent that there
were statutory and then there were nonstatutory
mtigators, neaning that you are "allowed to consider
anything, basically, that you' ve heard." She continued
that "the statutory mtigators deal with extrene enotiona
di stress and inpairnent -- substantial inpairment of the
ability to conform conduct to the -- to the |aw . "
(11/1005) Thus, she told the jury that the statutory
mtigators were the nental ones, and the judge
boot strapped her statenent by Jlunping all of the

nonstatutory mtigation into one statutory mtigator.

At one tine, the statutory aggravators and mtigators
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wer e about even. Now, however, there are 14 statutory
aggravators and only 7 statutory mtigators. 8921.141,
Florida Statutes. That is because the |egislature
continues to add nobre aggravators but adds no nore
mtigators. See 8921.141, Florida Statutes (1999). Thus,
If the jury does enbark on a counting process, despite
being instructed not to do so, and lunps all of the
nonstatutory mtigation into one mtigator, the scales are
clearly skewed toward deat h.

I n Downs v. Moore, 801 So. 2d 906 (Fla. 2001), Justice

Anstead addressed his <concern wth the "catch-all"
mtigating circunstance. After discussing such United

States Suprene Court decisions as Furman v. Georgia, 408

U.S. 238 (1972); Penry v. Johnson, 532 U S. 782, (2001);

Penry v. Lynaugh, 492 U S. 302 (1989); Hitchcock v.

Dugger, 481 U. S. 393 (1987); Eddings v. Gklahoma, 455 U. S

104 (1982); Lockett v. Ohio, 492 U S. 302 (1978); and
Woodson v. North Carolina, 428 U S. 280 (1976), he stat ed:

Consistent with the U S. Suprene Court's
repeat ed concerns, juries should be provided with
speci al guidance as to the type of nonstatutory
mtigating factors that they nmay consider.
Because the overly brief “"catch-all" jury
i nstruction neither nentions nor defines the
various categories of nonspecific mtigation a
Florida jury may consider, it my well be
I nadequate to provide for the type of
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I ndi vi dual i zed assessnent of mtigation that the
Supreme Court has mandated. The fact that the
aggravation to be considered by a jury is highly
specific wunderscores the problem Section
921. 141, Florida Statutes (2000), clearly
Identifies fourteen aggravating factors, which
I ncl ude everything fromthe nature of the crinme
and crimnal record of the accused to the age and
frailties of the victim [fnl6] On the other

hand, the brief "catch-all" provision by its very
brevity and general nature may actually di m nish
t he jury's consi derati on of particul ar

mtigation. .

Downs, 801 So. 2d at 921 (Anstead, J., specially
concurring).

Justice Anstead continued to note that, just because
def ense counsel presents evidence and argues other
mtigators to the jury does not nmean that the jury wll
consider them without a specific instruction from the
judge. Downs, 801 So. 2d at 921-22. In this case, the
court's jury instruction suggested that those nental
mtigators being argued by the defense were automatically
entitled to I ess weight than the statutory circunstances
because they were not specified and were all lunped into

one mtigating factor. This violates Florida' s death

14 In footnote 16, Justice Anstead noted that the current set
of statutory aggravators included three nore than when Downs was
sentenced. Thus, the statutory schene was clearly expandi ng rather
t han narrow ng the class of nurderers subject to the death penalty.
Because a single aggravator would qualify a defendant for the death
penalty, few first-degree nurder cases would not qualify.
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penalty schene and deprives the defendant of a fair trial
by jury on the issue of his sentence, and renders the
advisory verdict and resultant death sentence cruel or
unusual puni shnment. Based upon this error, the case

shoul d be remanded for resentencing with a new jury.

| SSUE 11

KENNETH STEWART IS ENTITLED TO A LIFE
SENTENCE BECAUSE THE FLORI DA DEATH
PENALTY STATUTE VI OLATED H S DUE PROCESS
RIGHT AND HS RIGHT TO A JURY TRIAL
VWH CH REQUI RE THAT A DEATH QUALI FYI NG
AGGRAVATI NG CI RCUMSTANCE BE ALLEGED | N
THE | NDI CTMENT AND FOUND BY THE JURY
BEYOND A REASONABLE DOUBT.

I n Apprendi v. New Jersey, 530 U S. 466, 120 S. Ct.

2348, 2355 (2000), and Jones v. United States, 526 U. S.

227, 243 n.6 (1999), the United States Suprene Court held
that, any fact (other than prior conviction) that
I ncreases the maxi num penalty for a crinme nust be charged
in an indictnment, submtted to a jury, and proven beyond
a reasonabl e doubt. Apprendi, 120 S. . at 2362-63;
Jones, 526 U S. at 231. Basing its decision both on the
traditional role of the jury under the Sixth Anmendnent and
princi ples of due process, the Apprendi Court made clear

t hat :

58



[i]f a defendant faces punishnment beyond t hat
provi ded by statute when an offense is commtted
under certain circunstances but not others . .

It necessarily follows that the defendant should

not -—at the nonent the state is put to proof of
t hose circunstances -—be deprived of protections
that have until that point unquestionably
at t ached.

530 S.Ct. at 2359. The Apprendi Court held that the sane
rule applies to state proceedings under the Fourteenth
Amendnment . 530 S. . at 2355. These essenti al
protections include (1) notice of the State's intent to
establish facts that wl]l enhance the defendant's
sentence; and (2) a jury's determnation that the State
has established these facts beyond a reasonabl e doubt.
Stewart filed a "Mdtion for Statenent of Particulars
As to Aggravating Circunstances and Mtion to Dism ss
Indictment for Lack of Notice As to Aggravating
Circunstances,” which was denied. (3/551-552) He al so
filed a "Motion for Interrogatory Penalty Phase Verdict."
(3/565-73) He argued this notion and provided the case of

Del gado v. State, 776 So. 2d 233 (Fla. 2000). (11/1154)

THE COURT: Next is nmotion for interrogatory

penal ty phase verdict.
MR. FRASER: | have an argunent and | just
handed the Court a case, Del gado.?®®

% |In Delgado, this Court reversed and remanded for a new trial
because it determ ned that the interpretation of the burglary
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THE COURT: |s that the case that recently cane
out ?
MR. FRASER: Yes, sir, this is on the
reheari ng.

THE COURT: That applies, does it not, to
guilt phase, doesn't it?

MR. FRASER: Yes, sir. . . Del gado doesn''t
speak to this directly, but noving in this
direction to where interrogatory verdicts in
crimnal cases just as they are by statute in
civil cases for the sinple reason what we have
done so far to permt jury general recomendation
wi t hout delineating on which aggravator they
found and mtigator.

THE COURT: The law permts perm ssion [sic]
of death even under one of the aggravators.

MR. FRASER: | think we'll be a trifurcated
system where we're going to start anal yzi ng, and
Delgado is the first step in that direction, if
we start analyzing what the jury should have
found, could have found and did find

THE COURT: | think the extension of that
argunent, if he should get a retrial on penalty
phase, if the jury found that the two aggravators
did not exist the State shouldn't have an
opportunity to present them again.

MR. FRASER. That's exactly it. The case we
have here in at least "90 and | think in the '86

the State was permtted to get in cold,
cal cul ated and preneditated, both Judge Giffin
and Judge Lazzara woul dn' t find t hose

aggravators. So, we have a hybrid procedure, the
jury was instructed for all we know all 12 or how
many voted for death found cold, hybri d
procedure, the jury was instructed for all we

statute, argued by the State and on which the jury was instructed,
was invalid as a matter of law. Accordingly, the defendant could not
be convicted of burglary, or of felony nmurder in which burglary was

t he underlying felony. Because the jury rendered a general verdict,
the Court could not tell whether it found Del gado guilty of

prenedi tated or felony nurder. Because of the possibility that the
jury found Del gado guilty only of felony nurder, the verdict was
invalid because the fel ony nurder theory, in that case, was invalid
as a matter of |aw
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know all 12 or how many voted for death found
cold, calculated and preneditated, and not the
other two. There is no way of knowing with the
process. |I'mnot going to waste the Court's tine
griping about it, but | think the interrogatory
phase verdict is a sinple straight forward way to
det erm ne precisely what t he jury's
recomendation i s and why.

THE COURT: Is the law that the jury has to
find each of these aggravators unani nously?

MR. FRASER: No, sir, |'m not suggesting
that. But | think that if you have a situation
you have three aggravators and nobody -- there is
no aggravator where they find it by a majority
vot e. It's just a conceivable vote for death,
you can have 12/0 for death, not having anyone
making a -- just the mpjority sinply |unping
together, | think that's unlawful.

MR. FRASER: Not yet, but | submt this is
where Del gado is taking us.

THE COURT: Ms. WIlianms, any comment fromthe

St at e?

M5. WLLIAMS: Delgado is not new | aw.

THE COURT: It's a new case.

M5. WLLIAMS: It's a new case, but not |aw.
This has been the law for quite sone tinme. So,
we may eventually, as M. Fraser gets to the
point, where that type of verdict form is
required, but it's not required now and | woul d
ask the Court not to require that.

MR. FRASER: She is right, Delgado goes to
Balliett vs. United States, ' 1957 decision, and
hi ghli ghted on pertinent page the rationale of
the Suprenme Court of Florida by having read the
case it suddenly dawned on ne there is certainly
going to be an application of this rule to
penalty phases. | don't see how it could be
avoi ded. Under the circunstances |'Ill be happy

U.S. 298 (1957), cited by the Delgado court, which holds that
conviction under a general verdict is inproper when it rests on
mul ti pl e bases, one of which is legally inadequate."” See Del gado,

So.

6 Def ense counsel may have neant Yates v. United States,

2d at 241.
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to draft one for the Court, but | don't think any
prohibition in interrogatory verdict and it m ght
be illumnating to the Court and Suprene Court,
If 1t goes that far, as to exactly what their
t hi nki ng was.

THE COURT: I'll provisionally deny it w thout
prejudice and you can readdress it sone tinme to
instruct the jury. . . K, I'"lIl deny it.

(11/ 1154- 58)

In Jones, 526 So. 2d at 250-51, the Court
di stingui shed capital cases arising from Florida.? In
Apprendi, 530 S.Ct at 2366, the Court observed that it had
previ ously

rejected the argunent that the principles guiding
our decision today render invalid state capital
sent enci ng schenes requiring judges, after ajury
verdict holding a defendant guilty of a capital
crime, to find specific aggravating factors
before inposing a sentence of death. Walton v.
Arizona, 497 U. S. 639, 647-649 ... (1990)[.]

Thus, it appeared that the principles of Jones and
Apprendi did not apply to state capital sentencing
procedur es. See MIls v. More, 786 So. 2d 532, 536-38

(Fla.), cert. denied, 532 U. S. 1015 (2001).
In Ring v. Arizona, 2002 W. 1357257 (June 24, 2002),

however, the United States Suprenme Court overrul ed Walt on

v. Arizona and held that the Sixth and Fourteenth

Amendnents to the United States Constitution require the

17 Those cases were Spaziano v. Florida, 468 U.S. 447 (1984),
and Hildwin v. Florida, 490 U. S. 638 (1989).
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jury to decide whether a death qualifying aggravati ng
factor has been proven beyond a reasonabl e doubt.

A defendant convicted of first-degree nurder may not
be sentenced to death without an additional finding. At
| east one aggravator nust be found as a sentencing factor.
Like the hate crimes statute in Apprendi, Florida's
capital sentencing scheme exposes a defendant to enhanced
puni shment — death rather than life in prison — when a
murder is commtted "under certain circunstances but not
others." Apprendi, at 2359. This Court has enphasized
that "[t] he aggravating circunstances” in Florida |aw
‘actually define those crinmnes . . . to which the death

penalty is applicable . .'" State v. Dixon, 283 So.

2d 1, 8 (Fla. 1973), cert denied sub nom, 416 U S. 943

(1974).

Stewart was Sentenced to Death Wthout a Specific
Jury Finding of an Aggravating C rcunstance.

Kenneth Stewart was sentenced to death pursuant to
section 921.141, Florida Statutes (1999), which does not
require a jury finding that any specific aggravating
factor exists. Section 921.141(2) governs the advisory
sentence rendered by the jury in this case and provi des as

foll ows:

63



(2) ADVI SORY SENTENCE BY THE JURY. -- After
hearing all the -evidence, the jury shall
del i berate and render an advi sory sentence to the
court, based on the following matters:

(a) VWhet her sufficient aggravati ng

circunmstances exist as enunerated in subsection
(5);

(b) VWhet her sufficient mtigating
ci rcunst ances exi st whi ch out wei gh t he
aggravating circunstances found to exist; and

(c) Based on these considerations, whether

the defendant should be sentenced to life

| mpri sonnment or deat h.
On its face, this statute does not require any express
finding by the jury that a death qualifying aggravating
circunstance has been proven. Mor eover, this Court has
never interpreted this statute torequire the jury to make

findings that specific aggravating circunstances have been

proven. See Randolph v. State, 562 So. 2d 331, 339

(Fla.), cert. denied, 498 U S. 992 (1990); Hldwn v.

Florida, 490 U. S. 638, 639 (1989). Consequently, the
statute plainly violates the Sixth and Fourteenth

Amendnent requirenents of Jones, Apprendi, and Ring, and

I's unconstitutional on its face.

Stewart's case illustrates how section 921.141
violates the requirenent that the jury nust find a death
qual i fying aggravating circunstance. Pursuant to section
921.141, the jury was instructed to consider three
aggravating ci rcunst ances: 1) under sent ence of
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| nprisonnent ;' 2) prior conviction for a capital or other
violent felony;*® and 3) the crine was commtted for

pecuni ary gain.?
The judge instructed the jury that it was their duty

to render to the Court an advisory sentence based
upon your determ nation as to whether sufficient
aggravating circunstances exi st to justify
I nposition of the death penalty, and whether
sufficient mtigating circunstances exist to
out wei gh any aggravating circumstances found to
exi st .

They were further instructed that,

[ s] houl d you find sufficient aggravati ng
circunstances do exist to justify the death
penalty, it will then be your duty to determ ne
whether mtigating circunstances exist that
out wei gh the aggravati ng circunstances.

and t hat,

If one or nore aggravating circunstances are
est abl i shed, you shoul d consider all the evidence
tending to establish one or nore mtigating
ci rcunst ances, and give that evi dence such wei ght
as you feel it should receive in reaching your
conclusion as to the sentence that should be
| nposed.

(11/1042) The jurors were instructed that it was not
necessary that the advisory sentence of the jury be

unani nous. (11/1043)

18§ 921.141(5)(a), Fla. Stat. (1999).

19§ 921.141(5)(b), Fla. Stat. (1999).

20§ 921.141(5)(f), Fla. Stat. (1999).
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They were never instructed that all nust agree that at
| east one specific deat h qual i fying aggravating
circunstance existed -- and that it nust be the sane
circunstance. Thus, the sentencing jury was not required
to make any specific findings regarding the existence of
particul ar aggravators, but only to make a recommendati on
as to the ultimate question of punishnment.

The jury ultimately returned an advisory sentence
recommendi ng by the bare nmpjority of seven to five that
the court inpose the death penalty. The advisory sentence
did not contain a finding that any specific aggravating
circunstance (or even one aggravating circunstance) was
found to exist. (4/631)

Consistent with the instructions given in Stewart's
case, the seven jurors who recommended death, in the seven
to five death recomendati on, could have been made up of
three jurors who found that the only aggravating
circunstance proven beyond a reasonabl e doubt was a prior

vi ol ent felony conviction;? two jurors who found only that

21 \Wile it mght seen clear that Stewart committed anot her
capital felony and two attenpted nurders, it is possible that one or
more of the jurors thought that the State did not prove the other
crimes during this proceeding, or that the shootings my have been
acci dental or cases of msidentification and thus refused to consider
t his aggravating circunstance.
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Stewart committed the crine while under sentence of
| nprisonnent;? and two jurors who found only that the
murder was conmtted for pecuniary gain.?® Thus, it is
entirely possible that Stewart's jury recomended death
w thout a finding by seven or nore jurors that one or nore
particul ar death qualifying aggravating factors had been
proven beyond a reasonable doubt. That result would
clearly be unconstitutional under Ring.

Mor eover, in the absence of an express finding by the
jury that any aggravating circunstance had been proven
beyond a reasonable doubt, there is no possibility of
know ng whether any of the seven jurors who reconmmended
death found the existence of any aggravating factor. It
Is entirely possible that one or nobre of those seven
jurors conpl etely disregarded the court's instructions and
recomrended death wi t hout even consi dering the aggravating
ci rcunst ances. The death recommendation may sinply

reflect the personal opinion of seven jurors that death

22 Sonme jurors mght have believed that Stewart's escape, which
was nmerely his wal king away from the parking garage while he was a
prisoner at the Hillsborough County Jail, should not qualify as being
under sentence of inprisonnent because he was not in jail or on
parol e or probation at the tine.

23 The only evidence that Diaz was nurdered for pecuniary gain
was the questionable testinony of Randall Bilbrey. D az' car was
burned at a mall which did not suggest that Stewart wanted to steal
the car; thus, some jurors may not have found this aggravator.
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was t he appropriate penalty in this case without regard to
the statutory requirenents. That result would also be
unconstitutional under Ring.

It is indeed likely in any case that some of the
jurors will find certain aggravators proven which other
jurors reject. What this neans is that a Florida judge is
free to find and wei gh aggravating circunstances that were
rejected by a majority, or even all of the jurors. The
sole limtation on the judge's ability to find and wei gh
aggravating circunstances is appellate review under the
standard that the finding nmust be supported by conpetent

substantial evidence. WIllacy v. State, 696 So. 2d 693,

695 (Fla. 1997).

An additional problem with the absence of any jury
findings with respect to the aggravating circunstances is
the potential for skewing this Court's proportionality
analysis in favor of death. An integral part of this
Court's review of all death sentences is proportionality

revi ew. Tillman v. State, 591 So. 2d 167 (Fla. 1991).

This Court knows which aggravators were found by the
j udge, but does not know which aggravators and mtigators
were found by the jury. Therefore, the Court could all ow

aggravating factors rejected by the jury to influence
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proportionality review Such a possibility cannot be
reconciled with the E ghth and Fourteenth Anmendnent
requirement of reliability in capital sentencing.
The State Failed to All ege Aggravati ng
Circunstances in the Indictnment.

The Apprendi Court also found that an aggravating
sentencing factor nust be pled in the Indictnment to
support the death penalty. |In Ring, at n.4, the United
St ates Suprene Court pointed out that Ring did not contend
that his indictnent was constitutionally defective. As a
result, the Suprene Court did not discuss that question in
Ri ng. Because Ring overruled Walton, however, there is no
valid reason why the Jones and Apprendi requirenent that
an aggravating factor nust be pled in the indictnent
should not apply to capital cases. No aggravating
sentencing factors were charged in Stewart's |ndictnment.
(1/18)

The Ring decision essentially nmakes the existence of
a death qualifying aggravating circunstance an el enent
whi ch the State nust prove to nmake an ordi nary nurder case
into a capital nurder case. Because the Court applied the
Jones and Apprendi requirenent that a jury find the
aggravati ng sentencing factor beyond a reasonabl e doubt to
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capital cases in Ring, it would appear the Suprene Court
should hold that the Jones and Apprendi requirenment of
al | eging one or nore aggravating sentencing factors in the
I ndi ctnment also applies to capital cases once that issue
is before the Court. Thus, this Court should find that
section 921. 141 is unconstitutional onits face because it
does not require a death qualifying aggravating factor to
be alleged in a capital nurder indictnent. 1In the absence
of an all egation of a death qualifying aggravating factor,
an indictnment does not charge a capital offense, and no
death sentence can be constitutionally inposed.

This argunent is also illustrated in Stewart's case.
The only count of the indictment charged the first-degree
prenedi tated nurder of Ruben Diaz on Decenber 5, 1984,
with a firearm while engaged in a robbery or attenpted
robbery, wthout alleging any statutory aggravating
circunstance to qualify the offense as one for which the
death penalty could be inposed. (1/18) Stewart was not
charged or convicted of robbery or attenpted robbery so
the allegation, which was obviously intended to charge
felony nurder, could not qualified as an aggravating
ci rcunstance at that tine. Furthernore, under Florida
law, "[c]onviction on one count in an information [or
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i ndictnment] may not be used to enhance punishnent for a

convi ction on another count." State v. MKinnon, 540 So.

2d 111, 113 (Fla. 1989); Sullivan v. State, 562 So. 2d

813, 815 (Fla. 1st DCA 1990). Therefore, the State could
not rely on the allegations in the sane count of Stewart's
I ndictnment to qualify the charge of first-degree nurder as
a capital offense.

Al t hough we believe that Stewart adequately preserved
this issue, it would be fundanental error even if not

preserved. In Trushin v. State, 425 So. 2d 1126, 1129-30

(Fl a. 1983), this Court ruled that the facial
constitutional validity of the statute under which the
def endant was convicted can be raised for the first tine
on appeal because the argunents surrounding the statute's

validity raised fundanental error. |In State v. Johnson

616 So. 2d 1, 3-4 (1993), this Court ruled that the facial
constitutional validity of anmendnents to the habitual
of fender statute was a matter of fundanental error which
could be raised for the first tinme on appeal because the
anmendnments invol ved fundanental |iberty due process.

I n Maddox v. State, 760 So. 2d 89, 95-98 (Fla. 2000),

this Court ruled that defendants who did not have the
benefit of Florida Rule of Crim nal Procedure 3.800(b), as
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anended in 1999 to allow defendants to raise sentencing
errors in the trial court after their notices of appeal
were filed, were entitled to argue fundanental sentencing
errors for the first tinme on appeal. To qualify as
fundanental error, the sentencing error nust be apparent
fromthe record, and the error nust be serious; such as a
sentencing error which affected the Ilength of the
sent ence. Id., at 99-100. Def endants appealing death
sentences do not have the benefit of Rule 3.800(b) to
correct sentencing errors because capital cases are

excluded from the rule. Amrendnents to Florida Rul es of

Crimnal Procedure 3.111(e) & 3.800 & Florida Rules of

Appel l ate Procedure 9.020(h). 9.140, & 9.600, 761 So. 2d

1015, 1026 (1999).

The facial <constitutional validity of the death
penalty statute, section 921.141, Florida Statutes (1999),
Is a matter of fundanental error. The error is apparent
fromthe record, and it is certainly serious because it
concerns the due process and right to jury trial
requirements for the inposition of the death penalty.
| nposition of the death penalty goes far beyond the
liberty interests involved in sentencing enhancenent
statutes.
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Mor eover, the use of a facially invalid death penalty
statute to i npose a death sentence coul d never be harnl ess
error. A death sentence is always and necessarily
adversely affected by reliance upon an unconstitutional
death penalty statute, especially when the statute
violates the defendant's right to have the jury decide

essential facts. See Sullivan v. Louisiana, 508 U S. 275,

279-282 (1993) (violation of right to jury trial on
essential facts is always harnful structural error).
Thus, Florida's deat h penal ty statute IS
unconstitutional on its face because it violates the due
process and right to jury trial requirenments that all
facts necessary to enhance a sentence be alleged in the
I ndictnment and found by the jury to have been proven
beyond a reasonable doubt, as set forth in Jones,
Apprendi , and Ring. This issue constitutes fundanental
error, and can never be harm ess. This Court nust reverse

Stewart's death sentence and remand for alife resentence.
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| SSUE |11

THE COURT ERRED BY DENYI NG STEWART' S
MOTION TO DECLARE THE FLORI DA DEATH
PENALTY STATUTE UNCONSTI TUTI ONAL BECAUSE
I T PERMTS A JURY TO RETURN A DEATH
RECOMVENDATI ON BY A BARE MAJORI TY VOTE.

Prior to the beginning of the penalty trial, defense
counsel filed and argued Appellant's "Mtion to Declare
Section 921. 141, Florida Statutes Unconstitutional Because
Only a Bare Majority of Jurors is Sufficient to Reconmend
a Death Sentence" (4/588-590). The trial judge denied the
notion. (4/588)

We recognize that this Court has previously found no
constitutional flaw in Florida's provision allowing a

sinple mjority of the jury to return a jury

reconmendati on of death. Brown v. State, 565 So. 2d 304

(Fla.), cert. denied, 498 U.S. 992 (1990). The evolution

of capital sentencing standards in the United States
Suprenme Court, however, including the cases of Ring v.
Arizona, 2002 WL 1357257 (June 24, 2002); Apprendi v. New

Jersey, 530 U.S. 466 (2000); and Jones v. United States,

526 U.S. 227, 252-53 (1999) demand that this issue be
revisited. (See Issue Il, supra)

The jury's role in capital cases is controlled by the
Si xth, Eighth and Fourteenth Amendnents. The Supreme
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Court has never specifically addressed whet her a unani nous
verdict is required in a capital case. The question of
whet her jury unanimty was constitutionally required for

non-capital verdicts was the subject of Johnson V.

Loui siana, 406 U S. 356 (1972), in which the Court deci ded

by a 5-4 vote that allowng conviction upon a 9-3

substantial majority of the jury was constitutionally

perm ssi bl e. Justice Blacknmun's concurring opinion in

Johnson enphasi zed the conditional nature of the approval:
| do not hesitate to say . . . that a system

enpl oying a 7-5 standard, rather than a 9-3 or
75% m nimum would afford me great difficulty.

As M. Justice VWhite points out . . . a
substantial majority of the jury" are to be
convi nced. That is all that is before us in

t hese cases.
406 U.S. at 366.
Florida |law requires unanimty at the guilt/innocence

stage of a capital case. See, e.qg., Wllianms v. State,

438 So. 2d 781 (Fla. 1983); Jones v. State, 92 So. 2d 261
(Fla. 1956). It does not, however, require unanimty
either to find individual aggravating circunstances or to
render a recommendation of death, which is nonetheless

entitled to great wei ght under Tedder v. State, 322 So. 2d

908 (Fla. 1975). In Apprendi v. New Jersey, 530 U S. 466

(2000), and Jones v. United States, 526 U S. 227, 243 n.6
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(1999), the United States Suprene Court held that any fact
(other than prior conviction) that increases the maxi num
penalty for a crime nust be charged in an indictnment,
submtted to a jury, and proven beyond a reasonabl e doubt .
Apprendi, 530 U. S. at 436; Jones, 526 U S. at 231. Ring

v. Arizona, 2002 WL 1357257 (June 24, 2002), applied the

Apprendi decision to capital cases. Stewart's jury
recommended death only seven to five. |If one nore juror
had voted for life, he wuld have had a life
recommendation. |If even one of these jurors did not find

any aggravating factors, the court could not have inposed
a death recomendati on under Ring and Apprendi.

In the post-Furman era, the United States Suprene
Court has enphasized that the death penalty cannot be
constitutionally applied unless a rational distinction can
be made between those defendants for whom death is
appropriate and those for whom it is not. As Justice

Stewart wote in his plurality opinion in Wodson v. North

Carolina, 428 U. S. 280 (1976):

the penalty of death is qualitatively different
from a sentence of inprisonnment, however | ong.
Death, in its finality, differs nore fromlife
| mpri sonnent than a 100-year prison termdiffers
fromone of only a year or two. Because of that
gqualitative difference, there is a correspondi ng
difference in the need for reliability in the
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determnation that death is the appropriate
puni shment in a specific case.

428 U.S. at 305. In Eddings v. Cklahoma, 455 U.S. 104

(1982), Justice O Connor el abor at ed:

this Court has gone to extraordinary neasures to

ensure that the prisoner sentenced to be executed

I s afforded process that will guarantee, as nuch

as is humanly possi ble, that the sentence was not

| nposed out of whim passion, prejudice, or

m st ake.
455 U. S. at 118.

Clearly, a unaninous jury vote that death shoul d be
I nposed in a given case suggests that al nost any qualified
jury would also find death to be the appropriate
puni shment . If, on the other hand, the jury vote for
death is only 7-5, it suggests that other qualified juries
m ght divide 6-6 or return a recommendation for life. 1In
short, when less than a substantial majority of the jury
finds death as the appropri ate sentence for the defendant,
the reliability of that determnation as a reflection of

t he conscience of the community is questionable.

Espi nosa V. Fl orida, 505 U.S. 1079 (1992)

established that the Florida capital punishnment schene
actually operates with the jury and judge acting as co-
sentencers. Espinosa asserted that when a jury presunably
wei ghs an invalid or nonstatutory aggravator, the judge
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indirectly weighs it also by giving "great weight" to the
jury's penalty recommendation. Therefore, a sentence of
death can violate the Eighth Amendnent requirenment that

capital sentencing not be arbitrary even if there is no

fault in the judge's weighing of aggravating and
mtigating circunstances. It is enough that the judge
gave "great weight," as Florida law requires, to a jury

penal ty recommendati on that was unreliabl e.

Simlarly, when a sentencing judge gives "great
wei ght" to a jury penalty recommendati on that was returned
by less than a substantial mpjority of the jurors, the
judge is indirectly weighing a recommendation that is not
sufficiently reliable to pass Ei ghth Amendnent nuster.
Properly, the judge should give no weight to a bare
majority death recomendation, but to do so would be

contrary to Florida law. See, e.g. Gossman v. State, 525

So. 2d 833, 839 n.1 (Fla. 1988), cert. denied, 489 U.S.
1071 (1989). As Espinosa points out, we nust presune that
the court followed Florida |aw and gave great weight to
the jury recommendation. 505 U. S. at 1082.

Accordingly, this Court should recede fromprior case
| aw hol ding that there is no constitutional infirmty in
a jury's penalty reconmendati on of death returned by | ess
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than a substantial majority of the jurors. Stewart's
sent ence of death shoul d be vacated and this case remanded

to the trial court for further proceedings.
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| SSUE |V
THE TRI AL COURT GAVE LI TTLE WEIGHT TO A
MYRI AD OF REASONABLY ESTABLI SHED
EVI DENCE BY DR MAHER AND DR SULTAN,
| NSTEAD RELYI NG ALMOST SOLELY ON THE
TESTI MONY OF DR MERIN WHO SAW STEWART
FOR ONLY ONE HOUR I N 1986 (2 YEARS AFTER
THE HOM ClI DE), AND WHOSE DI AGNOCSI S WAS
UNRELI ABLE; AND ACCORDED | NSUFFI Cl ENT
WEIGHT TO THE TWO STATUTORY MENTAL
MTIGATORS AND TO MANY  OF THE
NONSTATUTORY M TI GATORS.

In her sentencing order, the trial judge summari zed
the testi nony of defense experts Dr. M chael Maher and Dr.
Ellen Sultan, but agreed wth Dr. Sidney Merin who
testified in rebuttal for the State who found the sane
sort of mtigation, but, unlike Drs. Maher and Sultan, did
not believe it was "extrene" or "substantial" on the day
of the homcide. (4/766-77) \Wiile Drs. Maher and Sultan
had conducted a nunber of interviews with Stewart, had
done sone objective testing, and had interviewed various
fam|ly nenbers and witnesses, Dr. Merin saw Stewart for
only one hour in Septenber, 1986, between the guilt and
penal ty phases of his first trial. Dr. Merin did not know
of the abuse to which Stewart's two step-sisters
testified, did no objective testing (not enough tine) and
based his conclusions solely on what Stewart told him

during that one hour, and information from police reports
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and pre-trial docunents.

Addi tionally, although the judge did not nention it,
Dr. Merin was originally retained by the defense and had
testified in both of Stewart's prior resentencings as a
def ense w tness. Def ense counsel apparently did not
object to the State's calling Dr. Merin or at |east there
s mention of any objection in the record. 1In fact, the
| ack of any nention of this situation nakes one wonder
whet her the judge was aware that Dr. Merin had been a
def ense wi tness, or whether the parties and judge had an

out-of-court agreenent.?

22 Dr. Merin's testinmony was of paranount inportance to the
State in securing a death recomrendati on and sentence in this case.
It would seemthat his testinmny was in violation of the attorney-
client privilege as guaranteed by Fla. R Crim P. 3.216(a). Dr.
Merin was retained by the defense in 1986 and 1990, and testified for
the defense in Stewart's first two penalty phase hearings. He did not
testify for the defense in this case; yet, he retained the
information he |learned from Stewart in the prior proceedi ngs, and
used it to benefit the State in this proceeding.

Generally, if the doctor becones a witness, the attorney-client
privilege is waived and he is subject to treatnent as any other
witness. Sanders v. State, 707 So. 2d 664 (Fla. 1998); Townsend v.
State, 420 So. 2d 615, 618 (Fla. 4th DCA 1982); State v. Ham |ton,
448 So. 2d 1007, 1008 (Fla. 1984); Mdirgan v. State, 639 So. 2d 6, 10
(Fla. 1994). Although the defense called Dr. Merin as a witness in
Stewart's first two penalty hearings in this case, thus waiving the
privilege as to those proceedings, Dr. Merin was not called by the
defense in this proceeding; yet his testinony for the State was based
entirely on the work he had done for the defense in this sane case.
The reason for this resentencing was the inconpetence of defense
counsel who engaged Dr. Merin for the prior sentencings, and failed
to have Dr. Merin re-exam ne Stewart again prior to the first
resentencing, despite his prior damaging testinony. Dr. Merin
t herefore brought a portion of the inconpetent representation into
this proceeding by testifying for the State when the defense excl uded
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Al t hough the court ultimately found both statutory
mental mtigators established, she gave them only "sone"
wei ght because she did not find them "extreme" or
"substantial." Because of that decision, she gave the 23
non-statutory mtigators |less weight than they nerited
because she had al ready considered themin finding the two
statutory nmental mtigators. (4/770-77) This clearly
skewed the wei ghing process in favor of death. Moreover,
her reliance on Dr. Merin's findings was clearly m spl aced
because Dr. Merin had insufficient information from which

to draw such concl usi ons.

In Canpbel|l v. State, 571 So. 2d 415 (Fla. 1990), this

himas a w tness.

It seems that Dr. Merin should not have been permtted to
switch sides to testify for the prosecution. The State relied on Dr.
Merin's inability, as a practical matter, to change his testinony
fromthe prior two hearings. Side switching by experts is
unacceptable in a trial to determ ne whether a man is to be put to
death. Dr. Merin's testinony was the basis for the trial court's
rejection of the other two experts' conclusions as to the severity of
the nmental mtigating circumstances. Wthout Merin's testinony, it
is very unlikely that the State could have secured a death
reconmendati on or sentence.

In Sanders v. State, 707 So. 2d 664 (Fla. 1998), this Court
found Dr. Merin guilty of side-switching in a different manner. The
Court held that the trial judge erred in allowing Dr. Merin to
testify on behalf of the State, after he had first been appointed a
confidential defense expert pursuant to Florida Rule of Crim nal
Procedure 3.216(a). This Court held that the State cannot nake a
defense expert its own w tness when the attorney-client privilege has
not been wai ved. Because Sanders did not waive the privilege, it was
error to allow Dr. Merin to testify for the State. |d.
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Court established standards of review for mtigation.

First (1), whether a particular circunstance is truly
mtigating in nature is a question of |aw subject to "de
novo" review by this Court; (2) whether a mtigating
circunstances has been established by the evidence is a
question of fact subject to the "conpetent substantia

evi dence" standard; and (3) the weight given the
mtigating circunstance is wthin the trial court's
di scretion, subject to the "abuse of discretion" standard

of review. Ford v. State, 802 So. 2d 1121, 1135 (Fla

2001) (citing Blanco v. State, 706 So. 2d 7, 10 (Fla

1997). For the judge's findings to be sustained, they
nmust be supported by "sufficient conpetent evidence in the

record."” Ford, at 1133.

In Santos v. State, 591 So. 2d 160 (Fla. 1991), this
Court cited the mandate of the United States Suprenme Court

in Parker v. Dugger, 498 U. S. 308 (1991), indicated its

willingness to examne the record to find mtigation the
trial court ignored:

The requirenents announced in Rogers and
continued in Canpbell were underscored by the
recent opinion of the United States Suprenme Court
in Parker v. Dugger, 111 S. C. 731 (1991).
There, the majority stated that it was not bound
by this Court's erroneous statenent that no
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mtigating factors existed. Delving deeply into
the record, the Parker Court found substantial,
uncontroverted mtigating evidence. Based on
this finding, the Parker Court then reversed and
remanded for a new consideration that nore fully
weighs the available mtigating evidence.
Clearly, the United States Suprene Court is
prepared to conduct its own review of the record
to determ ne whether mtigating evidence has been
| nproperly ignored.

Sant os, at 164; see also Maxwell v. State, 603 So. 2d 490,

491 (Fla. 1992); Nibert v. State, 574 So. 2d 1059, 1062

(Fla. 1990).

In Santos, the trial court rejected the unrebutted
testinony of Santos's psychol ogi cal experts. This Court
conducted its own reviewof the record and determ ned t hat
substanti al , uncontroverted mtigating evidence was
i gnored. The Court reversed and remanded Santos for the
judge to adhere to the procedure required by Canpbell. On
remand, the judge again i nposed death. This Court vacated
the death sentence and remanded for I|ife because the
mental mtigation outwei ghed the contenporaneous capital

fel ony. Santos, 629 So. 2d 838 (Fla. 1994); see al so Crook

v. State, 813 So. 2d 68 (Fla. 2002) (remanded because
court erred by failing to find that Crook was borderline
retarded and brain danaged).

In this case, the judge wote a |lengthy sentencing
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order, setting out her reasoning. (4/667-77) The problem
Is that she unreasonably believed the testinony of Dr.
Merin, and pretty much disregarded the findings of Drs.
Maher and Sul tan who had much nore information upon which
to base their evaluations of Stewart. In fact, Dr.
Sul tan, who had seen Stewart a nunber of tinmes since 1993,
had ext ensive experience working with prison prograns for
felons who had been abused as children -- 1ike Kenny
Stewart. She had also adm nistered an |.Q test, finding
Stewart to be in the ow end of the normal range, and the
MWPI, a well-established test, to have an under st andi ng of
Stewart's capabilities and his general character. (10/875-
79) Dr. Maher, a psychiatrist, had interviewed Stewart
nore recently and had studied test results and other
di agnostic information by several other doctors who had
eval uated Stewart over the years, in addition to Dr.
Sultan. (9/761-64)

Al t hough sonme of Dr. Merin's findings were reasonabl e,
his conclusions did not follow from his information and
findings. Furthernore, he saw Stewart only once, for an
hour, nearly two years after the hom cide, and had not
seen him for 15 years. Dr. Merin apparently based his
opinion that Stewart had antisocial tendencies on the
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report of the crinme and what Stewart told him about his
fam |y background, identity crisis, and his search for
details as to the deaths of his natural parents. Because
Dr. Merin was retained by prior defense counsel between
Stewart's conviction and the penalty phase, which
commenced the foll ow ng day, he did not hear the testinony
during the guilt phase of the trial. Wth no further
information, Dr. Merin canme up with the diagnosis that
Stewart's primary problem was an antisocial behavior
di sorder. He adm tted, however, that individuals can have
several nental problens. Thus, even if Stewart had
antisocial tendencies, which he likely had, he was also
ot herw se nentally disturbed.

An antisocial personality disorder, in itself, is a
serious psychiatric diagnosis®*® and a nonstatutory

mtigating circunstance. See Eddings v. klahoma, 455

U S 104 (1982); Spencer v. State, 691 So. 2d 1062, 1063

(Fla. 1996). No evidence suggested, however, that Stewart

had a personality disorder instead of post-traumtic

stress disorder, chronic depression, |ong-term enotional

di stress, and inpaired capacity due to long-term

25 See Kapl an and Sadock's Conprehensive Textbook of Psychiatry

(4th Ed. 1985), p. 985.
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al cohol i sm and substance abuse. Dr. Merin was not asked
whet her Stewart m ght have post-traumatic stress di sorder
in addition to a personality disorder, although this was
a primary di agnoses of the other doctors. He m ght have
agreed with this diagnosis because he did find that
Stewart was enotionally disturbed because of hi s
backgr ound.

As reasons to support her reliance on Dr. Merin's
testinony rather than that of Drs. Mher and Sultan, she
noted that Dr. Merin saw Stewart nearer the tinme of the
mur der, and she agreed with Dr. Merin that Stewart was not
"extrenely" nentally disturbed nor "substantially" unable
to conform his conduct to the law, but rather, that he
exhi bited a character disorder with anti soci al tendenci es.
It is questionable whether the judge cal cul ated how | ong
after the homcide Dr. Merin saw Stewart. ?® It was
actually 22 nonths later -- just short of two years. See

Stewart v. State, 620 So. 2d 177 (Fla. 1993). By then,

26 The judge stated as follows: The Court is persuaded that
Dr. Merin's diagnosis is correct. Dr. Merin had the benefit of
evaluating the Defendant relatively close in time to the nurder of
Rubin Diaz. More inportantly, the Defendant's behavior during the
time at issue reflects that of a person with a character disorder, a
person with an antisocial personality. Although the Defendant may
have been under the influence of drugs and al cohol, the undi sputed
facts reveal a man who acted deliberately, out of anger and with
brutality. He had a goal -- to neet his own needs. The needs of the
stranger who crossed his path were of no concern to him (4/770)
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Stewart had been in jail a long tinme, had been
hospitalized for suicide attenpts, and was sober and drug-
free. Hi s behavior was different than at the tinme of the
crimes when he was drunk and had been on the streets
w t hout anchor for a nunber of years.

On the day of the hom cide 22 nonths earlier, Stewart
had been drinking whisky and using drugs at his nother's
grave. His live-ingirlfriend, Margie Sawer, was in jail
(prostitution?) and Kenny had been living on the streets
nost of the prior year. He had been "hanging-out” wth
Terry Lyn Smith, whom Margie referred to as their friend,
"Terry, the street man," Stewart's acconplice in the
subsequent conveni ence store robbery.? (9/789-80) Terry
may have been Stewart's acconplice in the Diaz hom cide

too. See Stewart, 620 So. 2d 177. He may have been the

bad influence that caused Stewart to advance from
burgl aries to hom ci de.

The trial court also cane to conclusions which were
not proved by the evidence -- that "the undisputed facts

reveal a man who acted deliberately, out of anger and with

27 |In Stewart's other case, after Stewart took Acosta's car, he
pi cked up Terry Stewart who hel ped himenpty the trunk before Stewart
burned the car at the mall. See Stewart v. State, 801 So. 2d 59, 62
(Flla. 2001).
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brutality.?® He had a goal -- to neet his own needs. The
needs of the stranger who crossed his path were of no
concern to him™" (4/770) Al though the trier-of-fact m ght
have drawn such conclusions fromthe evidence, the judge
may not rely on speculation in sentencing the defendant to
death. The evidence did not prove that Stewart acted out
of anger or that he had no concern for the victim To the
contrary, the evidence revealed that he had substanti al
renorse for the damage he caused. (See Statenment of
Facts, supra.)

Stewart never told Dr. Merin about the abuse he
suffered as a child, although Dr. Merin did not seemto
doubt the veracity of the witnesses.? Dr. Merin adnmtted
that the testinony of Stewart's two step-sisters was new

evidence to him Stewart was probably enbarrassed about

22 Even if Stewart's actions were "deliberate," this does not
prevent a finding that he qualified for the nmental mtigators. |If
hi s conduct were not deliberate, this would not have been a capital
of fense. It would have been an involuntary honicide or possibly a
crime of passion. |If he did not know what he was doi ng, he woul d
have | acked intent or have been innocent by reason of insanity.

29 Dr. Merin's testinony at the first penalty proceeding in
this case, provided to the judge for sentencing, reveals that Stewart
did relate to Dr. Merin that his step-father disciplined him
severely. When his step-nother |earned that he took alcohol to
school, he considered not returning honme because of the discipline he
feared fromhis step-father. (4/735-36) Because of the brief
interview, he apparently did not go into enough detail to alert Dr.
Merin to the abusive aspect of the discipline, and Dr. Merin did not
have an opportunity to investigate further.
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his chil dhood, especially the bed-wetting. It is well-
known that it is often hard to get children to report
parental abuse because they have been intim dated by the
abuser, and because they are enbarrassed and feel guilty
about it. Even nore telling, Scarpo was going to testify
for himat his penalty phase hearing, and would not have
admtted to abusing Stewart, which would have placed
Stewart in an untenable position. Scarpo's wfe, who was
not Kenny's nother, would have supported her husband
because of her fear of his violence. Stewart had
undoubt edl y been i ndoctri nated throughout his chil dhood to
not speak of the abuse to others.

The trial judge is not a nental health expert. It is
easy for her to say that Stewart's crimnal behavior
suggests an antisocial personality. An anti soci al
personality describes the personality of soneone who
commts crinmes wthout nuch regard for the victim 1In
closing, the prosecutor told the jury that Stewart was

di agnosed by Dr. Merin as having a behavior

di sorder, and t hat bei ng an anti soci al

personality. Wll, we could probably have all

figured that out from what we've heard, but

that's Dr. Merin's diagnosis .

(11/1006) In other words, it didn't take a nental health

expert to nmke that diagnosis. Anyone woul d made that
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di agnosi s.

An antisoci al personality, however, does not nean t hat
one does not have a nyriad of other nental disabilities
whi ch caused it. Oher evidence in the case reveal s that
there was nmuch nore to Stewart's personality and actions
than a propensity for crimnal behavior. In fact, the
testinony of Stewart's aunt, step-sisters and his | awers
from CCR suggest that his real personality was truthful,
conpassi onate, and kind, and that he commtted the crine
only because he was very nentally and enotionally, drunk
and using drugs. Not even Dr. Merin suggested that
Stewart was a "con man." The judge and Dr. Merin seemto
have relied on first inpressions, rather than considering
the totality of the evidence.

It was virtually inpossible for Dr. Merin to have nmade
a valid diagnosis of Stewart based on what Ilittle
I nformati on he had, the short tine he interviewed Stewart,
and the lack of any testing or investigation into
Stewart's past. Having testified twice for the defense,
however, he could not very well change his opinion when
called by the State to testify in this case. The
prosecutor did not need to ask Dr. Merin to see Stewart
agai n because his prior defense testinony was so hel pfu
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to the State. Thus, the State had the perfect rebuttal
testi nony, which would have been hard to cone by had the
prosecutor been required to find another nental health
expert to evaluate Stewart.

On the other hand, Drs. Maher and Sultan tal ked with
Stewart for many hours and, in Dr. Sultan's case, mny
years. Dr. Sultan was an expert in prison-related
psychi atry, especially in cases of childhood abuse. She
performed various tests to obtain a nore objective
| npression of Stewart's abilities and personality traits.
Dr. Sultan had seen Stewart four or five tinmes since 1993
-- eight years prior to this proceedi ng, and spent twenty
hours with him Thus, even though these doctors saw
Stewart sone years after the hom cide, they spent nuch
nore time with him obtained nuch nore information about
his childhood, and relied upon objective testing to
support their opinions. Al t hough Dr. Maher did not see
Stewart wuntil about a week before this resentencing,
because Stewart was not available to evaluate sooner, he
studi ed the eval uations of other doctors over the years.

The judge failed to note that Dr. Merin's testinony
was not totally opposed to that of the other doctors, with
t he exception of his conclusions as to the severity of the
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mental mtigators on the day of the hom cide. He
testified that Stewart's enotional di sturbance was
probably what pronpted him to start drinking and using
drugs early in life. He said Stewart lived with extrene
mental distress pretty nmuch all of his life. Dr. Merin
| eaped from this conclusion, however, to the further
conclusion that Stewart's enptional distress was not
extreme on the day of the hom ci de because he was used to
dealing with enotions fromthe past. It would seemthat
Dr. Merin concluded that, because Stewart had not kill ed
anyone before, despite his enotional disturbance, he was
not extrenely di sturbed or substantially inpaired. On the
ot her hand, Dr. Sultan believed that Stewart deteri orated,
without treatnment, fromthe tinme he killed Diaz until he
shot Acosta and Harris, and that these nonths were the
bottom poi nt of his nental functioning.

Def ense counsel remnded Dr. Merin of his earlier
testinony, in 1986 and/or 1990, that Stewart was the end

product of years and years of extrene enotional distress:

Q [ DEFENSE]: Wbuld you also say that he's
the end product of years and years of extrene
enoti onal distress?

A [DR. MERIN]: Not -- well, | hate to use
the word "extrene," but certainly enotiona
distress. And on the basis of what | read | ater,
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sone of what had occurred, at |east reported by
the stepsisters, woul d  suggest sone very
significant enpotional distress early inhis life.

Q Well, getting back to the word "extrene,"
do you recall testifying in an earlier proceeding
that he's the end product of years and years of
extreme enotional distress?

A | probably said that. | would agree with
t hat now t oo.

Q So your testinony is to the effect that at
the tinme of the actual shooting of Ruben Di az, he
wasn't under extrene enotional distress?

A That is correct. Although his behavior was
an end product of extrene enotional distress; but
at the time of the -- +the shooting, as |
understand it, his behavior was quite different.

(10/945- 48) In her sentencing order, the trial judge
omtted the word "extrene." (4/1770)

In Hurst v. State, 819 So. 2d 689 (Fla. 2002), this

Court reiterated that, when a defendant has been abused as
a child, it is still mtigating, even if he is grown and
t he abuse has st opped:

In N bert, this Court found that the trial
court erred when it found "possible" mtigation
where the defendant had wundergone years of
physi cal and psychol ogi cal abuse as a child, but
then dismssed the mtigation because the
def endant was now an adult. Nibert, 574 So. 2d at
1062. W rejected this analysis as inapposite
because "[t] he fact that a defendant has suffered
t hrough nore than a decade of psychol ogi cal abuse
during the defendant's formative childhood and
adol escent years is in no way dimnished by the
fact that the abuse finally cane to an end.

Hurst, 819 So. 2d 689 (citing Nibert v. State, 574 So. 2d

1059 (Fla. 1990). Li fel ong abuse causes |ifelong
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problenms. It is often said that a child's personality is
formed during the first six years of life. Stewart was
physically abused, even as a fetus, by a nother who drank
and was arrested for armed robbery during her pregnancy.
He may have been addicted to al cohol at birth, which would
expl ain why he was a di scontented and fussy baby. He was
abused and neglected nmy his nother, her abusive husbands
and boyfriends, and his aunt, even as an infant.

Much later, he was diagnosed with attention deficit
di sorder in relation to his bedwetting problem but no
testinmony indicates that he received treatnent for it.
Hi s natural nother conmmtted suicide at age 25, which
shows that she too was depressed. Dr. Sultan noted that
depression is genetic, which is generally recognized
t oday. Even Dr. Merin nmentioned this in his testinony.
The judge listed this defense-proposed mtigator but
nerely said she had considered it in her findings as to
the two nental mtigators; she did not nention the genetic
possibility in those findings.

Al though Dr. Merin agreed that Stewart had a history
of al cohol dependence and, perhaps pol ysubstance abuse, he
did not feel that Stewart's capacity to conform his
conduct to the requirenments of |law was "substantially"
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| npai red, again because Stewart was used to functioning
whi | e drunk. He failed to discuss the possibility that
Stewart's long-term drinking affected his brain and
wor sened his depression. |In fact, he did not discern that
Stewart was depressed at the first interview, although he
agreed that this was the case during his testinony in this
proceeding. Dr. Merin noted that bipolar depression my
be considered nental illness.

The trial judge did not agree with Dr. Mher that
Stewart was "conpelled" to commt the crinme, thus taking
his statenent out of context. Dr. Maher expl ai ned that
Stewart was raised in a home of "intense and cruel
viol ence," started drinking heavily at age 12 or 13, ran
away fromhonme at age 13, began commtting crines and was
sent to prison at age 17, where he |earned nore about
violent culture. It was because of these aspects of his
background that he was "conpelled in an unthinking and
reactive way to commt these offenses.” Dr. Maher did not
mean that Stewart was forced to commit the crine, but that

he reacted to forces beyond his control.

Dr . Merin testified that Stewart's enotional
di sturbance was pretty nmuch beyond his control. There is
a thin distinction between "beyond his control" and
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"conpel | ed. " Yet, Dr. Merin refused to agree that
Stewart's enotional distress was "extrene." Wen Stewart
was extrenely enotionally disturbed all of his life, how
then did he becone |ess seriously disturbed the day he
commtted the crinme? Dr. Merin's theory is pretty nuch
refuted by evidence that, earlier on the day of the
hom ci de, Stewart drank a bottle of whisky at his nother's
grave. 3°

The judge did not agree with Dr. Sultan's concl usi ons.
She stated that, "[b]ased on the totality of [Dr Sultan's]

testinony, particularly her answers on cross-exam nati on,

the Court doubts the validity of Dr. Sultan's eval uation
of the Defendant and frankly has di sregarded nost of her

conclusions." (4/771) What was it about Dr. Sultan's
cross-exam nation that the judge did not |ike?

Q [ PROSECUTOR]: Dr. Sultan, when you tal ked
to M. Stewart, was he able to tell you what
happened in each of these nurders and in each of
t hese events when he shot i ndividual s?

A [DR SULTAN]: It was not my job to question
himat | ength about that; he was able to tell ne
sonet hi ng about the circunstances of his |ife and
about sonme nenories he had of the actual events.

30 Dr. Merin testified at an earlier proceeding that Stewart
drank as nmuch as a gallon of |liquor a day, along with sonme beer, and
t hought he al so snoked marijuana the day of the homcide. Early in
t hat day, he went to his nmother's grave, which he had done since he
was twel ve years of age. (4/694)
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Hi s nmenories were distorted by that point, because
he had been so highly intoxicated. He had also
read sone things about the crinmes and so he did
not know in part whether his nenories were a
result of what he had read or what he was,
hi nsel f, remenberi ng.

Q To what extent did you attenpt to determ ne
t hat ?

A Not a great deal of -- determnation. |t
really wasn't essential to ny investigation.

Q Well, intrying to determ ne whether he was
So intoxicated that he didn't really -- that he

was operating under extrenme nental disturbance,
woul dn't it have been inportant to know just
preci sely what he recalled about each of those
I nci dents?

A Let ne see if | can answer your question.
The recall of soneone who has participated in
those incidents is not likely to be very reli able.
So that from ny perspective as an exan ner that
woul dn't have a very central focus for ne. \Wat
| was interested in know ng about was the general
circunstance of his |ife around that tinme what he
was thinking, what he was experiencing, what
psychol ogi cal synptoms he had. M. Stewart was
depressed enough during that time that many of his
t houghts and recoll ections are quite confused and
distorted; that's a synptom of nmj or depression.

Q But you relied upon his nmenories and his
representations of how he was during that tine
period, in order to make that diagnosis of major
depression, correct?

A | wuld say that relying on M. Stewart's
reporting, probably, was maybe 10 or 15% of ny
comng to those conclusions. Again, people with
mental illness are not

the best source of information about thenselves
particularly in exam nation. It was the records
that | reviewed, nmy own observations of him the
psychol ogi cal testing, hearing things that other
people had to say about his functioning that
really provided that data to ne.

Q Ckay. | understand that. What ot her
people did you talk to who were with him during
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that tinme period who were able to talk -- to give
you a description of how he was then?

A | read a description of his behavior by M
Bil brey who was around him at that tinme; 1've
spoken with Margi e Sawer and read testinony that
she has given. | talked to both of his sisters,
Susan and Li nda, about the general devel opnent of
his nmental illness and about the circunstances of
his |life, which, certainly, would factor into his
psychol ogi cal state at the tinme of the offense.

Q Al right. But his sisters, Susan and
Linda, at the tinme that these offenses occurred,
had not seen himin probably 12 years; isn't that
correct?

A That's correct.

Q Al right. And, M. Sawyer, by her own
account, was probably as drunk or drunker than --
than M. Stewart during that time period, correct?

A She drank a great deal. She was very
awar e, however, of how nmuch he was drinking and
t he kind of drugs he was doing.

Q And, in fact, M. Bilbrey's testinony was
pretty clear that M. Stewart related to himthat
he had a good nenory of what he had done that
night to M. Diaz, correct?

A Yes. | think he told himsone things about
that. Yes.

Q In fact, that he renenbered forcing M.
Diaz to lay on the ground and robbing him and
shooting himin the head tw ce?

A Yes. | think that was part of M.
Bil brey's testinony.

Q And he renenbered to tell M. Bilbrey that
he had taken the car and set it on fire to get rid
of any evidence that was in the car?

A That's what M. Bilbrey testified to, yes.

Q So even though M. Stewart may have been
under the influence of alcohol that night, he,
certainly, knew what he was doing and he
renmenbered what he was doing -- what he had done;
isn't that correct?

A |'mnot sure exactly how to go there with
you. Let nme see what | can do. Peopl e who are
hi ghly intoxicated, are capable of commtting
not or behavi ors, okay? He was capable of doing
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physiologically the things that he has been
convicted of. WAs he-- did he know what he was
doing with a clear rational mnd? Absolutely not.
Q Oh, he did -- he didn't?
A No, he did not.

Q It's not rational for himto take evidence
and destroy it so nobody can tie it back to hinf

A That certainly --

Q Is that an irrational act?

A -- that is certainly a self-protective
act. What I'msaying is that the ability to make
choices that conform to the requirenents of our
society, would have been very, very inpaired,
given his nental illness and given his |evel of
I nt oxi cati on.

Q Are you aware that -- or was he able to
tell you, or -- or were you nade aware of any --
by anything that you've read, that he did the sane
thing wwth Mchelle Acosta's car?

A Yes, | was aware of that.

Q And that he took it to the exact sane spot
and set it on fire to get rid of any evi dence that
he may have left inside?

A | didn't know about the |ocation of the
car.

Q And that has no affect upon your di agnosis?

A | can't -- | can't say that it has no
affect on nmy diagnosis. \What | can say is that
depressed people, nentally ill people, drunk
peopl e, intoxicated people from other substances
are capable of performng acts that would be
viewed as self-protective; but it doesn't nean
that the chain of events that took place is a
| ogical chain, is a rational chain or is a set of
events that would ve taken place wthout that
mental illness and without those disabilities.

Q But it does indicate that he knew what he
did was wong and he was trying to cover it up?

A It does indicate to me that, after the
fact, he knew that he wanted to cover it up, yes.

100



(10/884-891) *

A clue as to the judge's criticismof Dr. Sultan's
testinony may be extricated from her observation that,
"when challenged on cross-exam nation," Dr. Sul t an
testified that her opinion was based primarily on her
observations and testing of the Defendant, the reports of
Mss Sawer, M. Bilbrey, the Defendant's sisters, M ss
Moore and Mss Arnold, and in very small measure on M.
Stewart's own reporting." Apparently, she thought that
Stewart's account of the crine was nore inportant than
i nformation gleaned from her observations of him and
I nterviews of those who knew him or perhaps she wanted to
hear a confession.

I f the judge was di sturbed because Dr. Sultan did not
guestion Stewart nore about the crine, then she ignored
the fact that Dr. Merin did not question Stewart about the
crime at all. (10/921-28) Like Dr. Sultan, he was nore
concerned with Stewart's |life and what led up to the
crime. Dr. Sultan had talked to Stewart about the crine

to some extent because she related that his nenory of the

31 This is Dr. Sultan's cross-exam nation in its entirety.
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facts was not too good.* Dr. Merin based his testinony on
what Stewart told him his inpressions of Stewart during
his one-hour interview in 1986, and court docunents.
There were no nedical reports or tests to review at that
tinme; nor had he reviewed nedical reports by the defense
experts prior to his testinony in this proceedi ng, because
t he prosecutor asked that he be allowed to sit in during
their testinony for this reason, which he did.

The sentencing judge dismssed the testinmny of
Stewart's step-sisters because "neither sister knew
anything significant about the Defendant after he was
twelve or thirteen years old." She disregarded the fact
that these were the only witnesses who knew Stewart duri ng
the formative years of his life. Were it not for his
vi ol ent chil dhood, he would not have been the person he
was when he commtted the crinme. One's actions are to a
| arge extent determ ned by previous |ife experiences. No

one should be judged solely by one day in his life, or

2. Dr. Merin testified at an earlier proceeding that Stewart
recalled very little about that day. (4/694)
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even one year in his life.

Even if none of the nmental health experts had

testified, the testinmony of Kenny's two stepsisters
concerning his childhood was enough to explain why he was
mentally unstable at the tine of the offense. During his
formative years, Kenny's primary rol e nodel, Bruce Scar po,
whom he erroneously believed to be his father, was al ways
drunk, extrenely violent, abusive and brutal, and al ways
ar ned. He beat his wife and children regularly and
severely.
When Stewart was ten, his stepfather armed himw th a gun
and ordered himto threaten and, perhaps, shoot any bl ack
nei ghbors who cane across the bridge by their house. He
was forced to watch his stepfather beat his stepnother,
siblings and pets, often for sonmething insignificant or
for which they were not responsible. He had little basis
from childhood to appreciate the crimnality of any
behavi or . After all, his step-father behaved in a
crimnal manner all the time. He was inprisoned for book-
maki ng.

The prosecutor and the judge both noted that Stewart's
sisters did not see himfromage 11 to age 21. The judge
stated that no one knew what happened to himduring those
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years. This is not entirely true. W know that Stewart
ran away from hone at about age 13 when he | earned that
Scarpo was not his real father; and that he was extrenely
disillusioned and wanted to find his real identity. He
| eft school and his grandnother's Tanpa hone in about
seventh grade. He was on the street, was an al coholic,
t ook drugs, commtted burglaries, was arrested and went to
pri son at age 17.

We know that Stewart was in jail in 1984, at age 20,
and that he escaped by walking away from the sheriff's
par ki ng garage. Soon afterwards, he net Margie Stewart
whom he lived with for two years, which included the year
that he committed this and the other crinmes of violence.
Margie told the jury quite a |lot about those years.
Stewart tried to determ ne whether Bruce Scarpo was
responsi ble for the deaths of his natural parents. He
| onged for his nother and often visited her grave when he
was dri nking. Stewart's aunt testified that Kenny was
obsessed with his biological nother at age 13. Mar gi e
Sawyer testified that he was simlarly obsessed during the

two years they lived together. Stewart told Dr. Merin
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about it.?* Thus, there is no reason to think this
obsession did not continue throughout his teen years.
These years did not inprove his outlook onlife. He tw ce
tried to kill hinmself in the jail after the hom cides.
Thus, he placed little value on his own Ilife.

The trial judge dism ssed Margi e Sawyer's testinony
because "Ms Sawyer was drinking heavily at the tine of the
mur der and was barely functioning herself." Margie |lived
wth and | oved Kenny Stewart for two years. Her testinony
showed that she knew hi mwel|l and that her nenory of those
years was still good. It seens ironic that the trial
judge did not believe Stewart's al coholism substantially
affected his ability to know what he was doing when he
shot Di az, but Margie's al coholisminpaired her nenory and
destroyed her credibility as to Stewart's character for a
t wo- year peri od.

Also ironic is the trial court's finding that "M.
Bilbrey added little, other than that he knew the
Def endant was using marijuana and the Defendant had told

him that he was just drunk or had been drunk for a | ong

3 Dr. Merin knew even nore about the m ssing years from what
Stewart told himduring his interviewin 1986. Many details are
included in the transcript of his first testinony, which defense
counsel appended to his sentencing nmeno for the judge's edification.
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time," after she had relied substantially upon Bilbrey's
testinony concerning the details of the crine. The judge
accepted nore or less verbatimall of Bilbrey's testinony
about Stewart's alleged confession to him except that
Stewart shot the victim because his acconplice was
scream ng, "shoot him shoot him" The judge thought that

was "self-serving," on Stewart's part.®* This is extrenely

sel ective because the judge questioned the only thing
Stewart allegedly told Bilbrey that was not very
I ncrimnating.* She stated that,

much of the information about |[Stewart's]
behavi or comes from t he Def endant hinself. The
Def endant remenbered at | east sone of what he had
done with and to Ruben Diaz. He told M. Bil brey
and M ss Sawyer about it. . . 3¢

We know from what the Defendant said that he
decided to rob sonmeone because he needed noney.
He decided to search out the owner of the car
that he admred, the car that he decided he

3 Bilbrey testified at an earlier sentencing that Stewart
drank twenty 6-packs of beer a day, snoked marijuana and was drunk
most of the tinme. (1/680)

3% Had Dr. Sultan relied substantially on what Stewart told
her, rather than relying on what she | earned fromothers and from
testing, the judge would have di scounted her testinony because
Stewart's statenments were "self-serving."

3 Margie Sawyer testified that Stewart told her nothing other
t han that he thought he had killed someone. He was so confused and
m xed up that she did not know whether to believe him
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wanted.?* He did not sinply steal the car. He
decided to have the victim |eave the bar wth
him He decided to take the victimto a renote
site. He chose a place so isolated he would not
be di scovered.

He and his acconplice forced the victimto lie
face down while they took the victims noney and
drugs. The Defendant shot the victim once at
close range and then noved to shoot the victim
from anot her angle. Although the Defense wants
this Court to accept as fact that it was the
Def endant' s acconpl i ce who encouraged t he nurder,
the only evidence of that is the Defendant's
self-serving statenent to M. Bil brey.

(4/771-72) The judge attributed the decision to |locate
the victim and kill him to Stewart alone. Bi | brey

testified that Stewart and his acconplice nade these

deci si ons. 38

3 It is absurd to believe that the judge thought Stewart
wanted the victinms car. Had he wanted it, he would have nerely
stolen it and would not have burned it. The "gist" of Bilbrey's
testimony was that Stewart and his acconplice sought out the car
owner because they believed he woul d have noney and/or drugs.

3 At Stewart's original trial, Terry Lyn Smth testified that
Stewart told hima sonmewhat different story about the Diaz honi cide
in which Diaz picked up Stewart who was hitchhi king. Stewart, 558
So. 2d at 418. This sounds suspiciously like the Acostal/Harris
shooting. Margie Stewart's testinmony that Stewart tal ked about
having killed a man with their friend, "Terry, the street man,"
suggests that Smth may have been the acconplice in this hom cide.
Smith was with Stewart when he robbed and shot M. Hargrave, and was
arrested, and was with hi mwhen he burned Acosta's car. See Stewart
v. State, 801 So. 2d 59, 72 (Fla. 2001)(Shaw, J., concurring in part
and dissenting in part). At the tinme of this penalty proceeding,
Terry Lyn Smith had died (10/920), thus elimnating any evidence
other than Bilbrey's version of what Stewart allegedly told himabout
the hom cide. Despite the judge's assunption that Stewart brought a
gun, the gun may have bel onged to the acconplice or to the victim
Because the victimsnuggl ed drugs between Tanpa and M am , he nost
l'ikely kept a gun in his car to defend hinself.

107



The judge's observation that "Dr. Merin's opinion has
remai ned unchanged since he testified in 1986" highlighted
her failure to note that Dr. Merin had learned little or
not hing new since 1986. He was wunaware of nuch of
Stewart's fam |y background and had not seen nor talked
with Stewart for 15 years. It is no wonder his opinion
had not changed. Mor eover, having been retained by the
State based upon his fornmer testinony in this case, Dr.
Merin could not very well change his opinions wthout
alienating the State. Dr. Maher testified within a
reasonabl e degree of nedical certainty that, on the date
of the hom cide, Stewart was "suffering froma very severe
psychiatric disorder, specifically . . . post traumatic

stress disorder," because of his extrenme chil dhood abuse.
Stewart was al so intoxicated. "[T]hose factors had a very
maj or inmpact on his ability to think, nake decisions, and
on his behavior."™ Dr Maher opined that, on the day of the
hom cide, Stewart |acked the capacity to conform his
conduct to the requirenents of law. His ability to choose
to do the right thing was very severely inpaired. (9/764-
67)

Dr. Sultan stated, within a reasonabl e degree of

nmedi cal certainty, that Stewart conmtted the nurder while
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under the influence of extreme nental or enotional
di sturbance. She based her opinion on Stewart's |ifelong
hi story of nmental illness. Stewart was highly traumati zed
because he had grown up in circunstances where he
experienced trenendous |oss, violence, and abandonnent.
He di scovered as an adol escent that the man he viewed as
a hero, even though he was abusive, mght have been
responsible for the death of his natural parents.
Moreover, nenbers of his parents' and grandparents'
generations suffered from serious bipolar ment al
di sorders, mani c and maj or depression, and there is a very
strong biol ogical conponent to depression. Stewart had
made t hree serious suicide attenpts. Hi s thoughts, nopods,
clarity of thinking and judgnent were deeply affected by
mental illness. Dr. Sultan agreed with Dr. Maher that
Stewart had many synptons of post-traumatic stress
di sorder. (10/881-82)

Dr. Sultan noted that Stewart had a terrible
subst ance abuse problem He consuned | arge quantities of
al cohol -- sometines nore than a gallon a day, on a
regul ar basis. Alcohol affects one's ability to contro
I npul ses, think clearly, and make one's behavior fit
within a logical framework. She also considered that to
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be an extrene enotional disturbance.?®* (10/879-81) Stewart
was unable to think situations through in a |ogical way.
Because he was not able to control inappropriate and
dangerous violent inpulses, his ability to conform his
conduct to the requirenents of |law was substantially
| npai red. (10/881-82)

Al though a trial judge is generally permtted to
bel i eve or disbelieve the witnesses, the judge rejected
Dr. Maher and Dr. Sultan's conclusions with insufficient
evi dence to support the rejection. A sentencing judge's
findings should be rejected when "they are based on a
m sconstruction of undi sputed facts and a m sapprehensi on

of law'. Pardo v. State, 563 So. 2d 77, 80 (Fla. 1990);

see also, Walker v. State, 707 So. 2d 300, 318-19 (Fla.

1997); Larkins v. State, 655 So. 2d 95,101 (Fla. 1995).

The judge m sconstrued the effects of Stewart's abusive
chi | dhood, revealed by his sisters, his girlfriend, and

the nental health experts.

3% |n Nibert, 574 So. 2d at 1063, this Court found that
evi dence of chronic and extrenme al cohol abuse "is relevant and
supportive of the mtigating circunstances of extrenme nental or
enot i onal di sturbance and substantial inpairnment of a defendant's
capacity to control his behavior." Thus, Dr. Sultan was correct in
finding that Stewart's drinking problem al so supported the nental and
enot i onal di sturbance mtigating factor.
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The judge unreasonably based her fact-finding on the
testinony of Dr. Merin who did not have an opportunity to
conprehensively evaluate Stewart. She gave little weight
to the undi sputed testinony of Stewart's sisters who had
know edge of his childhood and character devel opnent; or
Margie Stewart, who lived with Stewart for two years at
the time of the homcide. She rejected the well-founded
reasoni ng and fi ndi ngs of two highly qualified experts who
had nuch nore opportunity than did Dr. Merin to eval uate
Stewart and to understand why he commtted the hom ci de.

There was no reasonabl e basis for Dr. Merin's opinion
that, because Stewart |ived with enotional distress (and
was the end product of "extrenme" enotional distress) and
hi s capacity to appreciate the crimnality of his acts was
al ways di m nished by alcohol, he was not extrenmely nor
substantially affected by these disabilities on the day of
the hom ci de. Dr . Merin's testinony was also
contradictory. He testified that sonme patients wth
nmental illness seemnormal "until you tap into an area and
get all of this bizarre delusional material,"” but
determ ned that Stewart was not nentally ill in one hour,
because Stewart did not show any psychotic or neurotic

behavi or. Dr. Merin admtted that Stewart suffered from
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depression and had tried to commt suicide, but said
depression was sinply a nood disorder, after having
testified that manic depression or bipolar disorder had
many el enents of nmental illness. He was clearly unable to
determne, with any certainty, the type or degree of
Stewart's depression in an hour. Actual ly, he did not
noti ce the depression, but |learned of it from others.

The judge's findings (ie, that Stewart acted
deli berately and knew what he was doing) sound
suspi ciously |ike she based her decisions on the insanity
standard.* One does not need to be so substantially
I npai red that he does not know what he is doing to qualify
for the inpaired capacity mtigator. Total annihilationis
not required. One who does not know what is going on
either lacks the necessary intent to commit the crine or
Is legally insane. The insanity standard cannot be used

to determine the weight of mtigation. See Canpbell, 571

So. 2d at 418-19; FEerguson v. State, 417 So. 2d 631 (Fla.

1982) (that Ferguson knew difference between right and

wrong, could recognize crimnality of his conduct and nmake

4 The judge found that Stewart was able to "reason and nake
del i berate choices."” (4/775) Nevertheless, this ability my have
been substantially inpaired, by his intoxication, the effects of
|l ong-term al coholismon his brain and his nental state.
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voluntary intelligent choices did not negate nental
mtigation).

Ment al di sturbance which interferes with but
does not obviate the defendant's know edge of
right and wong may also be considered as a
mtigating circunstance. . . Like subsection (b),
this circunstance is provided to protect that
person who, while legally answerable for his
actions may be deserving of sonme mtigation of
sentence because of his nental state.

State v. Dixon, 283 So. 2d 1, 10 (Fla. 1973).

The court's faulty conclusions as to the nental
mtigation is especially critical in light of the fact
that the statutory nental mtigators are two of the
wei ghtiest mtigating factors -- those establishing nental

I mbal ance and | oss of psychol ogical control." Santos V.

State, 629 So. 2d 838, 840 (Fla. 1994). Moreover, because
she considered the rest of the mtigation along with the
ment al m tigators, she gave the other mtigation
di m ni shed weight, even though nuch of it deserved
substantial weight.

The judge found nost of the proposed nonstatutory
mtigation reasonably established, but failed to give it
the weight it deserved. Because she had considered it
when weighing the nental mtigators, she gave it |ess

wei ght . The problem is that she gave the two nental
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mtigators only "some" wei ght because she agreed with Dr.
Merin that Stewart's nental distress was not "extrene" or
his inpaired capacity "substantial," not because she did
not believe sone of the other mtigation, such as
chi | dhood abuse, deserved great weight. She then
decreased the wei ght she accorded even the weightiest of
nonstatutory evidence because she also considered it as
part of the statutory nental mtigation. This nakes her
order confusing and skews the proportionality review.

After discussing the two nental mtigators, the tria
court addressed the remainder of defense counsel's
proposed mtigators. She considered them in related
groups. As to:

3. Physical brutality against M. Stewart as
a child;

4. Repeat ed physical brutality against famly
menbers and ot
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5. Gross enotion
t hree and

stress between the ages of
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6. An inability to’adapt to his surroundi ngs
was evi denced by bed-wetting and ot her behavi ors;
and 9. Abuse by his aunt while in her care,
the judge was "reasonably convinced" that the mtigating
factors were established. She gave each mtigating factor

only "sone" weight, however, because these factors were

considered and given weight in all of the suggested
mtigators she had just discussed -- the nental
mtigators. Had the judge given the nental mtigators

great weight, her decision to decrease the wei ght she gave
t hem separately woul d be understandabl e, but that was not
t he case. These mtigators -- the horrendous enotional
and physical abuse and trauma Stewart endured as a child,
and the fear he carried with hi mthroughout his chil dhood,
were worse than any abuse undersigned counsel has
encountered in any case. Yet the trial judge accorded
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them only "some" weight -- not because she did not
consi der them wei ghty, but because she also considered
them along with the nmental mtigation -- an illogica
reason because she did not give the statutory nental
mtigation great weight.
The judge also considered the followng mtigators
t oget her:
7. The total absence of a renptely acceptable role
nodel , especially a father;
11. The absence of a father during his tender
years;
14. Learning at age twelve that the man that he
believed to be his father was actually his stepfather.
The judge found these mtigators reasonably established.
Agai n, because she had considered them together with the
other mtigators, she gave them only nodest weight.
The trial judge considered collectively:
8. Stewart's abandonnment by his nother at
age three;
10. That he was wi thout a nother for sone
undefined period of tinme during his tender years;
and
19. His crippling, lifelong obsession with
t he not her who abandoned hi m
The judge was reasonably convinced of the existence of
these mtigators but, again had already considered and
gi ven sone wei ght to themwhile considering the mtigators

she had al ready addressed. The Court therefore gave these
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substantial mtigators little additional weight. Kenny's
abandonnment as a baby and his |ater obsession over the
not her he | ost before he ever really knew her, were the
primary causes of his problens, wthout which the hom cide
m ght never have occurred. They deserved great weight.
The judge collectively considered the mtigation of
12. Incul cated al cohol abuse as a child;
13. Intoxication at the tinme of the Diaz
and Harri s/ Acosta shootings; and

18. Long-term al cohol abuse.
Agai n, the court was reasonably convinced that Stewart was
I npaired to sone extent and gave nodest wei ght to each of
these mtigating factors, in addition to the weight she
had already afforded these factors when considering the
prior mtigators, particularly the nental mtigators. The
fact that Stewart was born to an alcoholic nother who
drank excessively during her pregnancy; was surrounded by
al cohol during his infancy and childhood; that his
st epf at her owned several bars, had the house well -stocked
with al cohol, and had Kenny bartend for Scarpo's drunken
friends, explains his alcoholism Stewart's long-term
al coholism contributed greatly to the way Stewart |ived

and the crines he coonmitted and, thus, should have been

given nore than "sone" weight.
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The Court gave Stewart "the benefit of a doubt,"” in

finding established the proposed mtigators of

15. Lownornmal intelligence; and
16. Eighth grade educati on.

She gave them little weight. Al t hough these were not
anong the weightier mtigators, because Stewart was not
retarded, it should be noted that the statutory age
mtigator was not proposed nor considered although sone
courts have found the age of 21 (Stewart had been 21 for
three nonths) mtigating. Stewart's age, together wth
his lack of education, warrant nore than "a little"
wei ght .

The judge considered established the mtigator that
Stewart was (17) honel ess at approxi mately age twenty, but
gave it little wei ght because she thought he brought it on
hi msel f. She failed to note that his entire life was
scul pted by his horrendous childhood which made it

difficult for himto support hinself.

20. Mental illness for two proceedi ng generations
and during his early 20's, evidenced by suicide
attenpts and inability to function normal |y,

homel essness and cri m nal behavi or.
Agai n, the judge said she had considered this factor and,
therefore, it was not new. Accordingly, she gave no
additional weight to this proposed mtigator. As
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di scussed previously, the judge failed to address the
heredi tary nature of depression and nental illness -- that
Stewart's natural nother commtted suicide; both of his
natural parents commtted crimnal acts and, thus,
Stewart's nmental problens nmay have been genetically
I nduced. Hs inability to live a lawabiding life may
wel | have been genetically pre-determ ned.* Abandoned by
his nother at age two or three, then raised in a violent
and abusi ve hone, he had little chance in life.

The Court considered Stewart's (21) renorse for the
killing of M. Diaz. She read Stewart's letter and
accepted his statenent of renorse. She considered the
testinony Stewart's CCR | awers who testified that Stewart
was genuinely contrite about the pain he had caused and
the damage he had done to others. The Court was
reasonably convinced this mtigator was proven and gave it
nodest wei ght . She considered (22) Stewart's
conpassion for others while in prison, in accordance wth
the testinmony of Harry Brody, Lillian Brown, Rochelle

Theriault and Jeff Hazen, was reasonably convinced of this

4 Dr. Merin agreed that depression may be chem cally
determ ned, and that outwardly-expressed anger may be brain-rel ated.
He admtted that Stewart's disturbance was pretty nuch beyond his
control. (10/945-46)

119



factor and gave it nodest weight. Li kew se, she was
reasonably convinced of (23) Stewart's interest in the
spiritual, developed during incarceration, and gave it
nodest wei ght.

She considered that (24) Steart had been sentenced on
unrelated charges to 130 years in prison, based on a
stipul ati on between the parties, with an additional thirty
years of sentences to run concurrent with the hundred and
thirty years. The Court was reasonably convinced of this
mtigating factor and gave it nopdest weight. She failed
to consider that Stewart also had an additional death
sentence which would insure that he would never be
rel eased from prison. If the other death sentence were
vacated, Stewart would be sentenced to at | east another
life sentence (unless he was discharged for insufficient
evidence). The weight given this mtigator my be based

on one's belief as to the purpose of punishnent.

The trial court judge considered and gave "little
wei ght" to
(25) Stewart's good prison record. She noted that:

The Departnent of Corrections' records reflect
t he Defendant's good prison record and the Court
Is therefore reasonably convinced of this
mtigating factor. The Court has given little
wei ght to this factor.
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(4/777) This is clearly error. Good conduct while
I ncarcerated reflects potential for rehabilitation -- a

recogni zed mtigating factor. See Skipper v. South

Carolina, 476 U.S. 1 (1986); Songer v. State, 544 So. 2d

1010 (Fla. 1989); Cooper v. Dugger, 526 So. 2d 900, 902

(Fla. 1988). |In Menendez v. State, 419 So. 2d 312 (Fla.

1982), testinony that Menendez denonstrated a capacity for
rehabilitation may have made the difference between life
and deat h.

Al t hough the potential of rehabilitation does not
| essen the defendant's culpability for the crine
commtted, it is "clearly mtigating in the sense that it
m ght serve as a basis for a sentence |ess than death."”

Cooper, 526 So. 2d at 902 (citing Skipper v. South

Carolina, 476 U.S. 1 (1986) (conduct in prison mtigating
for same reason)). Evidence as to the possibility of
rehabilitationis so inportant that its exclusion requires

reversal. Simmons v. State, 419 So. 2d 316, 320 (Fla

1982); Valle v. State, 502 So. 2d 1225, 1226 (Fla. 1987);

Ni bert, 574 So. 2d at 1062; Canpbell, 571 So. 2d at 419
n.4; Songer, 544 So. 2d at 1011-12 (positive change and
self-inmprovenent while in prison). Although not excl uded
inthis case, the judge gave it little weight for no noted
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reason.

The Court failed to consider substantial evidence that
Stewart was subject to rehabilitation and had in fact
al ready changed dramatically while in prison. Al t hough
she purported to have considered this evidence, she
apparently disregarded Stewart's aunt's testinony that
Stewart had changed significantly, the testinony of two
| awyers from CCR who had worked with Stewart for over
three years, and a juvenile justice worker who testified
that Stewart had nmet with a potential juvenile delinquents
t hat she supervised, attenpting to persuade themto stay
away forma life of crime. Had she taken this testinony
into account, she should have given this mtigator
substantial weight. It seens that the judge believed
that, no matter how nmuch Stewart had changed, it did not
mtigate the crimes he conmtted. This is clearly error.
Al t hough positive change does not excuse the crine, it
mtigates it.

Had Dr. Merin re-examned Stewart prior to his 1990
penalty rehearing, and again before this proceedi ng, he
woul d have had a totally different inpression of Stewart.
He admttedly did not know about the abuse that the step-
sisters related, but said it did not change his
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concl usi ons. Because he had twice testified for the
defense (retained by a |lawer who rendered ineffective
assi stance), and had been hired by the State to rebut the
defense witnesses in this proceeding, he could not very
wel | change his testinony and opi nions m dstream

In N bert, 574 So. 2d 1059, 1061, Dr. Merin re-
exam ned the defendant many years |later and found that he
had been substantially rehabilitated. Dr. Merin testified
that he tested N bert before the first trial and retested
him2 1/2 years later. He found substantial inprovenent.
He attributed the first set of results to the effect of
al cohol on Nibert's brain. He attributed N bert's
| nprovenent to the drying out and rehabilitation of the
br ai n. Vacating Ni bert's death sentence, this Court
relied upon Dr. Merin' opinion, supported by batteries of
tests. 574 So. 2d at 1062-63.

If Dr. Merin had seen Stewart again before this
resentenci ng, he woul d have found i nprovenent. Dr. Merin
i nterviewed Stewart 22 nonths after the homcide in this
case, and 15 nonths after the Harris hom cide, when
Stewart had only been off the streets for only 15 nont hs.
During that tinme, he had taken at |east one overdose of
nmedi cation in an attenpt to conmt suicide. His brain
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must have been affected by all the alcohol and drugs
consuned. Perhaps if Dr. Merin had evaluated Stewart 15
years |later, he would have found Stewart's brain "dried
out andrehabilitated" |ike Ni bert's. The state, as
beneficiary of the judge's sentencing errors, cannot neet
Its burden of show ng beyond a reasonabl e doubt that the
error could not have played a part in her sentencing

decision. See State v. DiGuilio, 491 So. 2d 1129 (Fl a.

1986) . For the foregoing reasons, Stewart's sentence
should be vacated and the case remanded for a life
sent ence, based on t he subst anti al mtigation.

Alternatively, the case should be remanded to the trial
judge to re-evaluate and reweigh the mtigation in

accordance with standards set out by this Court.

| SSUE V

THE DEATH PENALTY |S DI SPROPORTI ONAL
COWARED WTH OITHER CAPI TAL CASES
BECAUSE OF THE SUBSTANTI AL M TI GATION I N

TH S CASE.
[I]n less than a week in April, 1985, Kenneth
Stewart nurdered one person and attenpted to
murder two others. If the first aggravating

factor had been the only aggravating factor
presented, this Court would i npose a sentence of
deat h.

(4/777) In inposing the death penalty in this case, the
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trial judge considered only one week in the life of
Kenneth Stewart -- a life that consisted of barely 21
years at the tinme of the hom cide. In so doing, she
i gnored the rest of his life, both before and after the
crimes. "Because death is a unique punishnent, it 1is
necessary in each case to engage in a thoughtful,
del i berate proportionality reviewto consider the totality

of circunstances...." Porter v. State, 564 So. 2d 1060,

1064 (Fla. 1990), cert. denied, 498 U S. 1110 (1991)

(enmphasis added). This, she failed to do.

The judge may not be permtted to i gnore the passage
of time between the original sentencing in the fall of
1986 and this resentencing 17 years later, in determning
whet her death was the appropriate sentence. The tria
court is required to consider the totality of the
circunstances which included not only the hom cides
Stewart conmmtted in Decenmber, 1984, and April, 1985, but
also his horrendous infancy and childhood, and the
seventeen years since the hom cides occurred, in which he
had denonstrated anmazing rehabilitation. | nstead, the

j udge based her sentence solely upon her perception of
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Stewart's character at the tinme of the crine.*

In this case, the court found only three aggravators:
(1) Stewart was previously convicted of another violent
felony; (2) the crime was commtted while he was under
sentence of inprisonnent; and (3) the crime was committed
for pecuniary gain. HAC and CCP were "conspicuously
absent . " Al t hough Stewart was convicted of another
capital felony, it were conmtted a few nonths after the
I nstant of fense and before Stewart was apprehended, while
he still suffered from the sanme nental and enotional
| mpai rments that caused himto commt this hom cide. Dr.
Sultan called this period the bottom of his enptiona
functioning, during which he deteriorated in his ability
to function. The other two aggravators were not
particularly weighty. 1In fact, the judge gave the "under
sentence of inprisonnment” aggravator only nodest weight.
It was an unarned, nonviolent "wal k-away" escape in which
no one was at risk. The "pecuniary gain" aggravator is
very comon in first-degree nurder cases and, thus, is not

the one of the nore serious aggravators.

42 Her view of his character at that tinme was based primarily
upon the details of the crime and the other felonies Stewart was
convicted of commtting five nonths later. Despite her reliance on
Stewart's behavior during |ess than five nonths of his life, she
stated that she did not know nmuch about Stewart at that tine.
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To suggest that death is always justified when a
def endant has previously has been convicted of another
murder is "tantampbunt to saying the judge need not
consider the mtigating evidence at all I n  such

I nstances." Cochran v. State, 547 So. 2d 928, 933 (Fl a.

1989). The United States Suprenme Court has consistently
overturned cases in which the mtigating evidence was

ignored. Id. (citing H tchcock; Eddings; Lockett). Thus,

a prior hom cide conviction does not autonmatically mandate

the death penalty. See, e.g., Crook, 813 So. 2d 68;

Al nei da, 748 So. 2d at 933; Cooper, 739 So. 2d 82; (Garron,
528 So. 2d 353 (Fla. 1988); Santos, 629 So. 2d 838;
Cochran, 547 So. 2d at 928.

In Cochran, the jury was not told that the defendant
commtted a second honi cide four days before the one for
which he was on trial. 547 So.2d at 934. Wthout this
know edge, the jury recommended |ife. The judge, however,
| nposed the death penalty, primarily because of the second
hom cide, as did the judge in this case. Although this
Court agreed that the judge was permtted to consider the
second honmi cide i n wei ghing the aggravating and mtigating
factors, it found that the extensive mtigation in the
case nade the jury's recomrendati on reasonable. Stewart's
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jury recommended death by only a bare majority -- seven to
five. Had the jurors not known of the other hom cide
t hey probably woul d have reconmmended a |life sentence, as
did the jury in Cochran. The case would then be nearly
I dentical to Cochran except that Stewart had much nore
extensive mtigation.

In Fitzpatrick v. State, 527 So. 2d 809, 811 (Fl a.

1988), the defendant, while attenpting to rob a bank, shot
and killed a deputy sheriff and wounded another deputy.
The trial judge found five aggravators and three
mtigators. 1In accord with the jury's recommendati on, he
sentenced Fitzpatrick to death. This Court upheld the
aggravators and mtigators but reduced Fitzpatrick's
sentence to life, finding that his was not the sort of
unm tigated case contenplated by Dixon. The Court noted
that the "heinous, atrocious and cruel,"” and the "cold,
cal cul ated and preneditated," factors were conspicuously

absent . 527 So.2d at 812. See Hurst, 819 So. 2d 689

(Fla. 2002) (aggravators included, "inportantly, the very
serious heinous, atrocious and cruel aggravator"); Larkins
v. State, 739 So. 2d 90, 95 (Fla. 1999) ("[HAC and CCP],
of course, are two of the npbst serious aggravators set out
in the statutory sentencing schenme and, while their
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absence is not controlling, it is not wthout sone
rel evance to a proportionality analysis.")

The arbitrary and capricious inposition of the death
penalty violates both the United States and Florida
Constitutions. Furman v. Georgia, 408 U. S. 238, 306 (1972)

(Stewart, J., concurring); Dixon, 283 So. 2d 1. Because
of the uniqueness and finality of death as a puni shnent,
Its application is reserved for only those cases where the
nost aggravating and | east mitigating circunstances exi st.

Terry v. State, 668 So. 2d 954, 956 (Fla. 1996); D xon,

283 So. 2d at 7; see Alneida v. State, 748 So. 2d 922, 933

(Fl a. 1999) (proportionality review requires that
circunstances be both the npbst aggravated and | east
mtigated). Thus, this Court's proportionality reviewis
two- pronged -- to conpare the case with other cases to
determne if the crine is both the (1) npbst aggravated,
and (2) least mtigated. Al neida, 748 So. 2d at 933;

Cooper v. State, 739 So. 2d 82, 85 (Fla. 1999). Thi s

case is not anong the | east mtigated, but anong the nobst

mtigated, of capital offenses. Thus, Stewart's sentence
should be reduced to |ife because of his nental and

enot i onal i 11 ness, post-traumatic stress disorder,
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al coholism substance abuse, childhood trauma, great
potential for rehabilitation and other mtigation.

In a capital case, the sentencing judge and the
reviewing court "may determne the weight to be given

relevant mtigating evidence." Canpbell v. State, 571 So.

2d 415, 419 (Fla. 1990), quoting Eddings v. Cklahoma, 455

U.S 104, 114-15 (1982). As reiterated in Walker V.

State, 707 So. 2d 300, 318 (Fla. 1997), the trial court
must consider and weigh all mtigating evidence found
anywhere in the record to determ nate whether to inpose
the death sentence. This Court is not bound to accept the
trial court's findings "when . . . they are based on
m sconstruction of undi sputed facts and a m sapprehensi on

of law." Pardo v. State, 563 So. 2d 77, 80 (Fla. 1990).

Despite the fact that the judge did not consider the
mental mtigators "extrenme" and "substantial," she did
find these nental mitigators reasonably established, and
accorded them "some" weight. Mental mtigation is the
I nportant mtigation and nmust be accorded a significant

ampunt of weight. See, e.g, Larkins v. State, 739 So. 2d

990 (1999); Snipes v. State, 733 So. 2d 1000 (1999);
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Sant os, 629 So. 2d 838. In Larkins v. State, 655 So. 2d

95, 100 (Fla. 1995), this Court reversed, in part because

the trial judge msconstrued expert testinony as to
whet her the defendant qualified for the "inpaired
capacity" nmental mtigator. In this case, the court's

assessnent of the totality of the circunstances, and the
reliability of the death sentence she inposed, were all
profoundly affected by her m sperception of the evidence
concerning the nental mtigators, and the resulting affect
upon her weighing of the nyriad nonstatutory mtigation.
(See lIssue V) This Court nust review the findings to
properly determ ne proportionality.

The case of Cooper v. State, 739 So. 2d 82 (Fla.

1999), in which this Court reversed for alife sentence on
proportionality review, bears nuch resenblance to this
case. In both cases, the court found three aggravators.
The aggravators in both cases included the prior capital
felony and pecuniary gain aggravators. Cooper had
comm tted anot her capital nmurder several days later, while
Stewart had comm tted another capital nurder five nonths
| ater. The third aggravator in Cooper was CCP which is one

of the nobst serious aggravators. Larkins v. State, 739

So. 2d 90, 95 (Fla. 1999). The third aggravator in
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Stewart's case was that he was under a sentence of
| mprisonment which was that he escaped from the
Hi | | sborough County Jail by wal king away from his trustee
job in the parking garage. The judge gave this aggravator
only noderate weight. Thus, Stewart's third aggravator
was not nearly as serious as was Cooper's although, in
both cases, the aggravators were sufficient to support the
death penalty had there not been such substanti al
m tigation.

The reverse, of course, was true. |In both cases, the
judge found substantial mtigation, including nental
di sturbance, chil dhood abuse and trauma. Both Cooper and
Stewart were physically abused and t hreatened wi th guns by
their fathers. Cooper was thrown agai nst the refrigerator
and Stewart was repeatedly beaten with Scarpo's fists, and
was not allowed to defend hinself.

Bot h j udges found the two nental mtigators although,
In Stewart's case, the court gave themonly "sone" wei ght
because she agreed with Dr. Merin (rather than Drs. Maher
and Sultan) that they were not "extreme" or "substantial"
on the day of the homcide. (See Issue IV) Stewart had a
| ot nore evidence of alcoholism from a very young age,
whi ch nmust have affected his brain, and distorted his
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t hi nki ng and judgnent. Moreover, he may have had a
genetic predisposition for al coholismand depression. He
was extrenely intoxicated on the day of the hom cide.
Wi | e Cooper's experts di agnosed brain damage, Stewart's
experts diagnosed post-traumatic stress disorder which,
clearly, is a disorder of the brain. Also, Stewart had
| ong-term depression and was suicidal. Dr. Merin
testified that bipolar depression may be consi dered nent al
I 1l ness, although he did not diagnose a particul ar type of
depr essi on.

In Stewart's case, the court found all 23 proposed
nonstatutory mtigators, giving nost of them noderate,
sone or little additional weight because she had
considered them in arriving at her decision as to the
wei ght of the mtigators.* She found:

1. Extrene nental disturbance at the tine of
t he shooting (some wei ght);

2. Unable to conform his conduct to the
requi rements of the law at the time of the
shooting (sone wei ght);

3. Physical brutality against Stewart as a
child (sone wei ght);

4 Stewart w tnessed repeated physical

brutality against famly nenbers and others;
vi ol ence becane a norm (sonme wei ght);

43 Both defendants were young. Cooper was 18 and Stewart was
21, by only three nonths. Stewart's sentencing judge was not asked

to consider or instruct on the age mtigator.
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5. Goss enotional stress between the ages of
three and twel ve (sone wei ght);

6. An inability to adapt to his surroundi ngs
was evidenced by bed-wetting and other behaviors
(sonme wei ght);

7. The total absence of a renotely acceptable
role nodel, especially a father (npdest weight);

8. Stewart was abandoned by his nother at age
three (little additional weight);

9. Abuse by his aunt while in her care (sone
wei ght) ;

10. That he was wthout a nother for an
undefined period of tinme during his tender years
(little additional weight);

11. The absence of a father during his tender
years (nodest weight);

12. Incul cated al cohol abuse as a child (nodest
wei ght ) ;
13. | ntoxication at the tinme of the Diaz and

Harri s/ Acosta shootings (nodest weight);

14. Learning at age 12 that the man that he
believed to be his father was actually his
st epf at her (nodest wei ght);

15. Lownormal intelligence (little weight);

16. Eighth grade education (little weight);

17. Honel ess at approximately age 20 (little
wei ght) ;

18. Long-term al cohol abuse (nbdest weight);

19. His crippling, lifelong obsession with the

nother who abandoned him (little additiona
wei ght) ;

20. Ment al i1l ness for two proceeding
generations and during his early 20's, evidenced by
suicide attenpts and inability to function

normal Iy, honel essness and crim nal behavior (no
addi ti onal weight);
21. Renmorse for the killing of Diaz. (nodest
wei ght) ;
22. Stewart's conpassion for others while
I ncarcer ated (nodest wei ght);
23. Stewart's interest in the spiritual devel oped
during incarceration (nodest weight);
24. Stewart had been sentenced on unrel ated
charges to 130 years in prison, with an additional
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thirty years of sentences to run concurrent with
the hundred and thirty years. (nodest weight);

25. Stewart's good prison record (little
wei ght) .

( 4 / 6 7 0 - 7 7 )

As in Cooper, the three aggravating factors were
sufficient to make the cases anong the nore aggravated
cases, but the many substantial mtigators, including the
I nportant nmental mtigators, made the cases anpng t he nost
mtigated of cases, rather than the least mtigated.
Additionally, in Cooper, the jury recommended death by an
8 to 4 vote while Stewart's jury recomrended death by only
a7 to 5 vote.* Thus, the second prong of proportionality
review was not net and Stewart too nust be given a life
sent ence.

The extensive and substantial mtigation in this case
makes the death penalty disproportionate because such
mtigation has in the past warranted a life sentence in

siml ar cases such as Al nei da, Cooper, Cochr an,

Fitzpatrick, and Livingston v. State, 565 So. 2d 1288,

4 The closeness of the jury's penalty vote is a rel evant
factor for this Court to consider in its proportionality
determ nation. See Alneida v. State, 748 So. 2d 922 (vote of 7-5);
Cooper v. State, 739 So. 2d at 86 (vote of 8-4); Jones v. State, 705
So. 2d 1364, 1366 (Fla. 1998) (7-5).
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1292 (Fla. 1990) (Livingston killed convenience store
clerk during robbery, shot at another woman in store, and
burglarized a residence earlier in day; although jury
recommended death, Court found that Livingston's youth,
margi nal intelligence, abusive and neglectful childhood,
and problems with drugs and al cohol counterbal anced two
aggravators and remanded for life). Stewart's nental
probl ens and al coholi smwere based on the nost viol ent and
horri bl e chil dhoods one could imagine. His chil dhood was
clearly related to the crinme because the trauma he
experienced caused his post-traumatic stress disorder,
depression, and al coholism

Stewart's step-nother and the children were at the
mercy of the nobod or whim of Bruce Scarpo. They were in
constant fear that Scarpo would suddenly turn on one of
them (9/692-93) He always carried a gun and used it to
threaten people, including his step-children. He was
al nrost al ways drunk. Per haps worse, Scarpo humli ated
Kenny. When Stewart wet his bed, a result of an untreated
medi cal problem his father nade him sl eep on wet sheets
or no sheets, and sit naked on his bed for hours or days
at atinme. (9/ 712-13) Scarpo sexually abused one or both
of Kenny's step-sisters; whether he sexually abused Kenny
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I S unknown. %

Thr oughout his chil dhood, Kenny refused to believe
that his real nother, whomhe barely renenbered, was dead;
he had recurring dreans about finding her. When he
| earned at age twelve that his stepfather was not his
bi ol ogi cal father, he was devastated and becanme sui cidal.
His drinking increased dramatically. He began to search
for his identify. Hi s grandnother told himhis stepfather
arranged to have his parents killed, which he believed for
y e a r s

On his own at age thirteen, he was unable to support
hi msel f so starting commtting burglaries. He had seen
not hing but alcoholic rages, violence and crimnality
during his childhood. Thus, he ended up in prison at age
seventeen. At age ni neteen, he net an al coholic woman ol d
enough to be his nother (Margie), and lived with her for
two years, sonetines on the streets. During this tinme, he
often went to his nother's grave at night with a bottle of

whi sky, and fantasized about her. While Margie was in

4% His sister, Linda, testified that Scarpo sexually abused
her. His other sister, Susan, testified at a hearing in Stewart's
ot her case that Scarpo al so sexually abused her but that she did not
know whet her he sexually abused Kenny. Stewart v. State, 801 So. 2d
59, 72 (Fla. 2001)(Shaw, J., concurring in part and dissenting in
part, in a separate opinion with which Anstead and Pariente, JJ,
concurred).
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jail and Stewart was living on the streets, he commtted
this homcide. He was at the bottom of his psychol ogi cal
functioning. (10/884)

In Al neida, 748 So. 2d at 933, this Court vacated the
death sentence and reversed for the inposition of a life
sent ence, sust ai ni ng one aggravati ng factor and
substantial mtigation. The Court determ ned that the CCP
aggravator was not supported by the evidence. The valid
aggravator was Alneida's prior violent felony -- the
murder of two prostitutes several weeks before.

Inthis case, as in Alneida, Stewart had an extrenely
brutal and violent childhood and vast nental mtigation,
as discussed above. Li ke Alneida, Stewart was young
(barely 21 while Alneida was 20); the crines occurred
during a brief period of his Ilife, and the jury
recommended death by only a 7 to 5 vote.

When there is substantial mtigation, the Court has
found death disproportionate even when there are several

aggravators. See, e.qg., Cooper v. State, 739 So. 2d 82

(three aggravators -- prior capital felony, pecuniary gain

and CCP); Robertson v. State, 699 So. 2d 1343 (Fla. 1999)

(two aggravating factors, one of which was HAC); Kraner v.

State, 619 So. 2d 274, 278 (Fla. 1993) (two aggravators,
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one of which was HAC, and prior attenpted nurder where

victimlater died fromhis injuries); Fitzpatrick, 527 So.

2d at 812 (five aggravator w thout CCP or HAC, and three
mtigators).
Kenny al so had good personality traits. A desire to

hel p others was found mtigating in Songer v. State, 544

So. 2d 1010, 1012 (Fla. 1989). See also Muxwell v. State,

603 So. 2d 490, 491 (Fla. 1992); Canpbell, 511 So. 2d at
419 n. 4. Kenny's sisters testified that Kenny |I|oved
animals and tried to help themif they were sick or hurt.
Margi e Sawyer testified that he woul d hel p anyone if he
had the noney. Both of his CCR lawers and his aunt
testified that his main interest in life now was in
hel pi ng ot hers.

O  further inportance, Stewart had shown, over
fifteen years in state prison, that his potential for
rehabilitati on was good. He had only one disciplinary
report, and had recently spoken to a small group of
potential juvenile delinquents about the consequences of
crinme. He had plans to wite a book to encourage
juveniles from abusive honmes to avoid a |life of crine.
His aunt and both CCP |awers testified to Stewart's
exenpl ary behavior in prison; his concern for others; his
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extrenme renorse and guilt for what he had done; his
honesty and his desire to do sonething to nake up for the
damage he had caused the famlies of his victins.

Future wusefulness is very powerful mtigation.
Turning the Iives of other young peopl e around can only be
described as the strongest form of rehabilitation.
Clearly, a defendant's potential for rehabilitation is a

significant factor in mtigation." Cooper v. Dugger, 526

So. 2d 900, 902 (Fla. 1988); Holsworth v. State, 522 So.
2d 348, 354-55 (Fla. 1988). Evi dence as to the
possibility of rehabilitation is so inportant that its

exclusion requires reversal. Valle v. State, 502 So. 2d

1225, 1226 (Fla. 1987); Simons v. State, 419 So. 2d 316,

320 (Fla. 1982). Kenny Stewart had al ready denonstrated

hi s potenti al to be of hel p to ot hers.

As in Nibert v. State, 574 So. 2d 1059, 1063 (Fl a.

1990), there is no need for reweighing because this Court
can determne on the record that the death penalty is
di sproportionate. The law of Florida reserves the death
penalty for only the nost aggravated and | east mtigated
of first degree murders. Alneida, 748 So. 2d 922 (Fl a.
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1999); Cooper, 739 So. 2d at 85; Ubin v. State, 714 So.

2 d 411, 416 (FIl a. 1998)

To warrant the ultimte penalty, the crinme nust also
be anong the least mtigated of first degree nurders.

Cooper, 739 So. 2d at 85-86. In the instant case, the

mtigating evidence is as strong as in Crook, Cooper and

Robertson, 699 So. 2d at 1347.

This Court cannot conclude that this is one of the
| east mtigated first-degree nurders it has reviewed. The
mtigation IS extrenely conpel | i ng, substantially
unrebutted, and causally connected to the crine. This is
not a case which turns on the resolution of conflicting
evi dence. The only conflict was in the severity of
Stewart's nental illness at the tine of the hom cide,
which is a conflict in opinion, based on substantially the
S a m e e Vv d e n ¢ e

Here, in contrast to Cooper, virtually all of the
mtigating evidence is unrebutted. The judge's sentencing
order does not purport to resolve conflicting evidence but
only to explain that she found Dr. Merin's opinion nore
credible than those of the other experts. The judge

sinply ignored the fact that he had insufficient evidence
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to make his purported diagnosis. Because this Court is
not bound by the judge's errors of |law or fact, Pardo, it
can properly apply the proportionality standard to this

record.

Conpared to other defendants, this case presents
overwhel m ngly conpelling mtigation. There is no way
that this case can be found to be "one of the |east
mtigated" of first-degree nurders. Because of the
significant mtigation, the death penalty is unwarranted
as a matter of |aw For this reason, the Court shoul d

remand this case for inposition of a life sentence.

CONCLUSI ON

For the reasons set out above, Stewart's death
sentence should be vacated and his case remanded for
I nposition of a life sentence because it is not one of the
| east mtigated of capital cases; in fact, it is one of
the nost mtigated. 1In the | esser alternatives, his case
shoul d be remanded for a new penalty proceeding with a new
jury, or for resentencing by the judge, giving great

wei ght to the nental mtigation.
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