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STATEMENT OF THE CASE AND FACTS

The Defendants in this case are chiropractors,
chiropractic clinics, and two non-chiropractor individuals.
The Defendants were initially charged by statewide grand jury
indictment alleging one count of violating Florida“sRICO Act,
Section 895.02(3), Florida Statutes, and twenty-one counts of
violating Section 817.234(8), Florida Statutes (1997), which
prohibits unlawful solicitation for the purpose of making a
motor vehicle tort claim or a claim for personal injury
protection (“PIP”) benefits. The alleged substantive
violations of Section 817.234 (8), Florida Statutes (1997),
were the sole predicate acts alleged in support of the RICO

count.

The state alleged that the chiropractor Defendants hired
Defendants Nash N. cCronin and Deborah combs to contact
accident victims and refer those accident victims to the
chiropractor Defendants for free consultations. See R2,
p. 158. IT the chiropractor Defendants treated the accident

victims, the accident victims” PIP insurance would be billed.




Count 11 was typical of the alleged substantive violations of
Section 817.234(8) :

. on or between January 7, 1996 and

January 10, 1996, in Duval and Indian

River Counties, Nash N. cronin, Deborah

Combs, and Craig J. Oswald, D.C.

did unlawfully solicit business from

Russell A. Hester for the purpose of

making motor vehicle tort claims or

claims for personal 1njury protection

benefits required by Section 627.736,

Florida Statutes, i1n violation of Section

817.234(8) and Section 777.011, Florida

Statutes.
The only differences among the substantive counts were the
dates, the individual Defendants charged, and the names of the

persons solicited.

After substantial discovery had been taken, the state
filed an information superseding the indictment. R2, pp. 306-
21. The superseding information also charged one RICO count,
based solely on alleged violations of Section 817.234(3) ,
Florida Statutes. |In addition, the superseding information
charged twenty-three counts of unlawful insurance solicitation

in violation of Section 817.234(8), Florida Statutes, most of




which were i1dentical to the substantive counts contained iIn
the original indictment. In response to the information, the
Defendants filed several motions to dismiss, asserting that
violations of Section 817.234(s8), Florida Statutes, did not
"relate to fraud" and, therefore, could not be predicate acts
to support a RICO violation (R2, pp. 323-31), that the
statewide prosecutor lacked subject matter jurisdiction (R2,
pp- 332-37), and that Section 817.234(8), Florida Statutes,
was unconstitutionally overbroad and vague, was violative of
equal protection rights, and unconstitutionally infringed on

the right to freedom of commercial speech. R2, pp. 338-46.

While the Defendants®™ motions to dismiss the information
were pending, the Fourth District Court of Appeal decided
Bradford v. State, 740 So.2d 569 (Fla. 4th DCA 1999), review

ranted, 761 So.2d 331 (2000). The Defendants then filed
another motion to dismiss on the basis that the superseding
information failed to allege any offense under Section
817.234(3), Florida Statutes, because the state had not
alleged the essential element of iIntent to defraud. R2,

pp. 347-56.




At the hearing on the Bradford motion, the Defendants
argued that Bradford mandated that intent to defraud was an
essential element of any offense under Section 817.234(8),
Florida Statutes, that the information failed to allege that
essential element as required by Florida Rule of Criminal
Procedure 3.140(d) (4), and that sworn discovery confirmed that
the state could not prove any fraudulent intent or conduct by
the Defendants.” R3, pp. 408-21. The state essentially
conceded that it had not alleged intent to defraud and that,
In any case, i1t could not prove that the Defendants acted with
any intent to defraud or that any person was actually
defrauded by the Defendants’ conduct.? R3, p. 379. The

court, relying on Bradford as the only precedent from one of

1 Subsequent to the state filing this appeal, the

Third District Court of Appeal decided Hershkowitz v. State,
744 so.2d 1268 (Fla. 3d DcCA 1999), explicitly adopting

Bradford’s reasoning and analysis.

2 The state did not argue, and does not argue here,
that intent to defraud is an element which can be sufficiently
plead by mere recitation of s 817.234(38), Florida Statutes.
The state argues instead that intent to defraud is not an
element of the crime charged. See, =.2., R3, p. 433.




Florida's District Courts of Appeal on the issue,® disni ssed
all counts of the information based on the failure to allege
the essential elenent of intent to defraud and, therefore,
state an offense under Section 817.234(8), Florida Statutes.®

R3, p. 380.

The state appealed the trial court's decision. On
appeal, the Def endant s ar gued Section 817.234(8)
unconstitutionally restricted commercial speech, and that if
the statute could be saved by a linmting construction, the
only appropriate construction was to require an elenent of
intent to defraud. The First District Court of Appeal
affirmed the trial court's dismssal based on its holding that

the statute was unconstitutional under the Central Hudson

3 Subsequently, the Fourth District Court of Appeals
receded from Bradford, stating that the [|anguage regarding
intent to defraud was "dicta." Hansbrough v. State, 757 So.2d
1282, 1283 (Fla. 4t DCA), review granted, 779 8So.2d 271
(2000). The First District Court of Appeals, in the decision
bel ow, specifically held that an intent to defraud elenent
could not properly be read into the statute. State v. Cronin,
774 So.2d 871, 874 (Fla. 13t DCA 2000).

¢ Count 1, the RICO count, was predicated solely on
the purported substantive violations of § 817.234(8) and,
thus, could not stand once the court determ ned that the
violations of § 817.234(8) were not sufficiently alleged.

5




test. The district court held that the statute was
unconstitutional because it was not reasonably tailored to the
state's substantial interest in preventing insurance fraud and
could not be saved by either the state's or the Defendants'

proposed narrowi ng constructions. Cronin, 774 So.2d at 874-

76.




STIMVARY OF THE

The decision under review, State v. Conin., 774 8o0.2d

871 (Fla. 1t DCA 2000), should be affirned because Section
817.234(8), Florida Statutes (1997), unconstitutionally
restricts comercial speech. The statute does not directly
advance the state's substantial interest in preventing
insurance fraud and is not narrowy tailored to the state's
substantial interest. Alternatively, if the statute can be
saved by this Court adopting a narrowing construction, the
only appropriate narrowing construction is that Section
817.234(8), Florida Statutes (1997), applies only to
solicitations done with an intent to defraud. Construing the
statute as requiring an intent to defraud would be consistent
with the federal and state constitutions and the legislative
i ntent. Section 817.234(8) is unconstitutional or, to be
constitutional, nust be construed to include an essenti al
element of intent to defraud. Accordingly, the decision of
the First District Court of Appeal, affirmng the trial

court's dismssal of the information, should be approved.




ARGUMENT

Section 817.234(8), Fl ori da St at ut es (1997) |
unconstitutionally restricts comercial speech if intent

to defraud is not an elenment of the offense.

A Section 817.234(8), Florida Statutes (1997), is a
bl anket ban on all solicitation of accident victins,

by professionals.

The court below correctly recognized the great breadth of

the statute at issue. Section 817.234(8), Florida Statutes

(1997), states:

It is unlawful for any person, in his or
her individual capacity or in his or her
capacity as a public or private enployee,

or for any firm cor poration,

partnership, or association, to solicit
any business in or about city receiving
hospi tal s, city and county receiving
hospi tal s, county hospitals, justice
courts, or nunicipal courts; in any
public institution; in any public place;

upon any public street or highway; in or
about private hospitals, sanitariuns, or
any private institution; or upon private
property of any character whatsoever for
the purpose of naking notor vehicle tort
clains or clainms for personal injury
protection benefits required by s.




627. 736. Any person who violates the

provisions of this subsection comits a

felony of the third degree, punishable as

provided in s. 775.082, s. 775.083, or s.

775.084.
"Under the express ternms of section 817.234(8), any person who
solicits business, through any medium with the intent of
receiving paynment by making a notor vehicle tort claim or a

claim for PIP benefits conmts a third degree felony."

Cronin, 774 So.2d at 872. Under the statute, the tine, place

or manner of the solicitation, whether the solicitor acts wth
any fraudulent or other ill intent, or whether the solicitor
acts with a "legitimate" purpose in addition to the purpose

proscribed by the statute,® are inconsequential.

In effect, the statute bans all solicitation of notor
vehicle accident victims by any persons intending to nake a
PIP or tort claim including chiropractors. Al autonobiles
registered in Florida are required to carry PIP coverage. All

victinms of auto accidents have (or should have under | aw)

5 Such as reaching out to a prospective client who has
a legitimate need for chiropractic services and inform ng that
person of a legitimte potential source of paynent for the
service. See Gonin, 774 So.2d at 875 n. 2.

9




recourse to PIP coverage - for eighty percent of all
reasonabl e expenses for necessary nedical services arising out
of an accident. See § 627.736(1) (a), Fla. Stat. Thus, any
person injured in an auto accident is normally entitled to
make a PIP claim A professional treating an accident victim
for, or advising the victim about, the victims accident-
related injuries would be remss in his duties if he did not
make a PIP claim on behalf of the victim or at |east suggest
to the victim that sone of the expense of treatment could be
covered by PIP benefits. Thus, a professional acts with a

"purpose" of filing a PIP claim any tine he solicits business

from a motor vehicle accident victim In effect, Section
817.234(8), Fl ori da St at ut es (1997) , prohi bits any
pr of essi onal from soliciting any auto accident victim

regardl ess of the tine, place, or nmanner of the solicitation

and regardless of the solicitor's notives. See Cronin, 774

So.2d at 875.

10




B. The Statute is wunconstitutional under the Central

Hudson test.

The test for determning whether a state's regulation of
commerci al speech violates First Amendment protections is set

forth in Central Hudson Gas & Electric Corp. v. Public Service

Conmi ssion of New York, 447 U S. 557 (1980). Under Central

Hudson, commercial speech nust concern |awful activity and not

be misleading in order to receive First Anmendnent protection.

Central Hudson, 447 U.S. at 566. Assuming those conditions

are nmet, regulation of the speech is constitutional if the
governnent asserts an interest which is substantial, the
regulation directly advances the asserted interest, and the
regulation is not nore extensive than necessary to serve the

interest. Central Hudson, 447 U. S. at 566. The regulation

does not have to be the least restrictive nmeans, but does have
to be ‘in proportion to the interest served,” and "narrowy

tailored to achieve the desired objective."” Florida Bar v.

Went For It, Inc., 515 U 'S 618, 632 (1995), quoting Board of

Trustees of the State University of New York v, Fox, 492 U. S.

469, 479-80 (1989).

11




Section 817.234(8), Florida Statutes (1997), prohibits
non-m sl eading comercial speech regarding otherwi se |awful
activity and is deserving of First Anendnent protection. See

Cronin, 774 So.2d at 873, Barr v, State, 731 So.2d 126, 129

(Fla. 4th DCA 1999).

1. The State has a substantial interest in

preventing insurance fraud.

In this and previous cases in which crimnal defendants
have challenged the constitutionality of Section 817.234(8),
Florida Statutes (1997), the state has asserted that it has an
interest in preventing insurance fraud and that its interest
is "substantial" for purposes of the _Central Hudson test. The
Def endants agree that the state has a substantial interest in

preventing insurance fraud. See Cronin., 774 So.2d at 873;

Hansbrough, 757 So.2d at 1283.°6

6 Prior decisions addressing the state's asserted
substantial interest have not found any other substanti al
i nterest related to Section 817.234(8). See Cronin;

Hansbrough; Hershkowitz v. State, 744 So.2d 1268 (Fla. 3d DCA
1999) ; Bradford v. State, 740 So0.2d 569 (Fla. 4th DCA 1999),
review granted, 761 So.2d 331 (2000); Barr v. State, 731 So.2d
126 (Fla. 4th DCA 1999).

12




2. section 817.234(8), Florida Statutes (1997),
does not directly advance the state's interest
in preventing insurance fraud if intent to

defraud is not an elenent of the offense

The appellate court below inplicitly adopted the Barr
court's analysis that “Section 817.234(8) does, in fact
directly advance the State's interest in preventing insurance
fraud." Cronin, 774 so.2d at 873. However, the Fourth

District Court of Appeal cast doubt on whether Central

Hudson's third prong is satisfied by Section 817.234(8),

stating that standing alone, the subsection ‘does not speak
directly to the state's interest in preventing insurance
fraud." Bradford, 740 So.2d at 571. Although the court |ater
receded from Bradford to the extent the case suggested that an
intent to defraud was a necessary elenent of any offense under

Section 817.234(8), gsee Hansbroush, 757 So.2d at 1283, the

Bradford court's observation that the statute, as witten,

does not directly advance the state's interest is still valid.

The state's anecdotal evidence of the use of "runners" in

insurance fraud schemes, gee Barr v. State, 731 So.2d 126

13




(Fla. 4th DCA 1999) (citing the Dade County G and Jury Report,
Fall Term 1974, filed August 11, 1975 (the "First Gand Jury
Report")); see also Appendix B to state's initial brief, 15th
Statewide Grand Jury Interim Report dated August 2, 2000 (the
"Second Grand Jury Report"), does not indicate that Section
817.234(8) directly and materially advances the state's
interest in preventing insurance fraud. The grand jury
reports descri be doctors or chiropractors perform ng
unnecessary tests or treatments and charging exorbitant rates
for certain procedures. The reports also describe patient
brokering anong |awers, doctors, chiropractors, and other
pr of essi onal s. These circunstances present aspects of fraud.
The grand jury reports do not describe any cause/effect
rel ati onshi ps between the solicitation of accident victins and
the professionals' fraudulent acts. At best, the reports
suggest that professionals who are willing to conmt insurance

fraud are also willing to hire runners to bring them business.

Section 817.234(8), Florida Statutes (1997), does not
directly and materially advance the state's interest unless

intent to defraud is an elenent of the offense. There is no

14




evidentiary support that banning solicitation of accident
victims directly and materially hel ps prevent insurance fraud.

See Edenfield v. Fane, 507 U S 761, 771 (1993) (holding that

the burden is on the state to support the connection wth
evi dence) . Section 817.234(8), without a fraud elenent, thus
"provides only ineffective or renote support for the
governnment's purpose,” and is an unconstitutional restriction

on commercial speech. See Central Hudson, 447 U S. at 564,

see also 44 Liquormart, Inc. v. PRhode Island, 517 U. S. 484

(1996) (holding that a conplete statutory ban on price
advertising of alcoholic beverages was unconstitutional

because there was no evidence to suggest that the restriction
on speech would significantly reduce market-w de consunption
of alcoholic beverages and, th-us, any significant change in
consunption would be purely fortuitous); Edenfield, 507 US.

at 771 (holding that the fact that the defendant's conduct was
merely non-m sleading solicitation of business highlighted the
tenuous connection between the state's interest in preventing
fraud and a ban on direct, in-person solicitation by CPAs).

Accordingly, the record in this case fails to establish that

15




the statute directly and materially advances a substantial

state interest.

3. Section 817.234(8), Florida Statutes (1997),
is not narroWwly tailored to the state's
asserted interest in preventing insurance

fraud.

Even assuming that Section 817.234 (8), Florida Statutes
(1997), directly advances the state's interest in preventing
insurance fraud, the statute is unconstitutional because the
statute is not "narrowy tailored to achieve the desired

obj ective.” Went for 1It, Inc., 515 U S at 632 As the

United States Suprenme Court has stated, "the free fl ow of
commercial information is valuable enough to justify inposing
on would-be regulators the costs of distinguishing the
truthful fromthe false, the helpful from the m sleading, and

the harm ess fromthe harnful." Shapero_v, Kentucky Bar

Ass'n, 486 U S. 466, 478 (1988).

Section 817.234(8), Florida Statutes (19%97), nakes no

attenpt to distinguish that which is offensive from that which

16




Is not, and instead bans all solicitation of accident victins
by professionals regardless of ting, place, manner, or

fraudulent intent. As the appellate court below stated:

The statute as witten is far too
broad in terns of the scope of activities
it can potentially reach. Proof of any
advertisement for chiropractic services
which solicits business from autonobile
acci dent victins  woul d arguably be
sufficient to get a prosecutor past a
notion for judgment of acquittal in a
prosecution based on an alleged violation
of the statute, the theory being that the
adverti ser or solicitor obvi ously
intended to be paid for his or her
services wth the reference to the
acci dent being considered as evidence of
an intent to access recoverable tort
claims, damages, or PIP benefits. The
fact that a prospective client nay have
had a legitimte need for chiropractic
services as a result of an autonobile
accident would be irrelevant given that
the statute contains no requirenment that
there be an intent to defraud.

Cronin, 774 So.2d at 875. Every solicitation of an accident
victim by a professional ‘has the potential of being funded by

the proceeds of a tort settlenent or pp claim"™ Id. at 876.

Thus, contrary to the fourth district's holding in Barr the

statute is not "narrowy tailored [nmerely] because it only

17




relates to solicitations nmade for the purpose of naking notor

vehicle tort clains or clainse for PIP benefits." Id.

“In Bailey v. Mrales, 190 F,3d 320 (5th Cir. 1999), the

fifth circuit held that restrictions on comercial speech |ess
expansi ve than those challenged here [ under Section
817.234(8), Florida Statutes (1997)] were unconstitutional

because they were not reasonably tailored to achieve the
state's asserted interests.”" Cronin, 774 So.2d at 875. The
simlar statute at issue in Bailey applied only to in-person
or t el ephone solicitation by professionals, if the
prof essi onal knew the person solicited had a special need for
services because of an accident or pre-existing condition.

See Bailey, 190 F.3d at 321. Nevert hel ess, the Bailey court

held that the statute was "neither reasonably tailored nor
reasonabl y proportional to the harm the State seeks to

prevent." Id. at 325; see also Gesorv v, Louisiana Bd. of

Chiropractic Examiners, 608 go.2d 987 (La. 1992); Silvernanv.

Walkup, 21 F.Supp.2d 775 (E.D. Tenn. 1998).

18




During the session just adjourned, the Legislature
rewote Section 817.234(8) , Florida Statutes. Fla. CS for SB
1092, § 7 (2001) (First Engrossed). As rewitten, the statute
limts the breadth of solicitations made unlawful by exenpting
advertising directed to the public. The rewitten statute

likely cannot survive the Central Hudson test. See Bailey v.

Moral es 190 F.2d 320 (5th Gr. 1999) (hol di ng

unconstitutional a simlar statute which applied only to in-

person or telephone solicitations); Qonin, 774 So.2d at 875

(First Dstrict rejecting the state's proposed narrow ng
construction of the statute consistent with the just-rewitten
version and citing Bailey with approval). However, the
rewitten statute is nore narrowy tailored than the version
at issue in the instant case and reflects the Legislature's
recognition of the constitutional infirmty of Section

817.234(8), Florida Statutes (1997).

The Legislature also addressed the problens of insurance
fraud which are at the heart of this case. In 2001 Florida
Senate Bill Nunber 1092, the Legislature proposed nunerous

changes to the statutory schene for PIP and notor vehicle no-

19




fault | aw. Proposed changes include: limting charges for
certain di agnostic and ot her procedures; requiring
registration and other requirements for health care providers
who qualify as "PIP clinics"; creating civil causes of action
for insurance fraud, patient brokering, and PIP kickbacks; and
prohibiting brokering of the use of nedical equipnent. See
Fla. CS for SB 1092 (2001) (First Engrossed). The changes
indicate the Legislature's ability to directly and materially
address problens associated with insurance fraud, wthout

prohibiting nore protected comercial speech than necessary.

As the First District recognized, Section 817.234(8) is
not reasonably tailored to the state's interest in preventing
I nsurance fraud because it crimnalizes too broad a scope of

activity. Cronin, 774 So.2d at 875-76; see also Bailey, 190

F.3d at 325. The statute also has only a tenuous correlation,
at best, to insurance fraud. For those reasons, Section
817.234(8), Florida Statutes (1997), unconstitutionally
restricts conmerci al speech protected by the First and
Fourteenth Amendnents to the United States Constitution and

Article I, Section 4 of the Florida Constitution.

20




11. If the Court adopts a narrowing construction, Section

817.234(8), Florida Statutes (1997), nust require an

intent to defraud.

Assuming arguendo that the statute is capable of

constitutional construction, the onlypermssible construction

requires an element of intent to defraud. The courts have a
duty to construe statutes in favor of constitutionality if a
constitutional construction is consistent with the legislative
Intent ascertainable from the statute or with the statute's

comon sense application. See State v. dobe Communications

Corp., 648 s0.2d 110, 113 (Fla. 1994); Lons v. State, 622

So.2d 536, 537-38 (Fla. 1%t DCA), review denied, 629 So.2d 133
(1993). Section 817.234(8), Florida Statutes (1997),
unconstitutionally restricts comerci al speech absent a
perm ssible narrowng construction. Therefore, this Court
must determine whether a constitutional construction,

consistent with the Legislature's intent, is indicated by the

plain statutory |anguage or comon sense. Arguably, none is.

See Cronin, 774 So.2d at  874-75. However, if such a
construction exists, it is that the statute was intended to
21




apply only to situations in which the solicitor acts with an

intent to defraud an insurer.

A The indicia of legislative intent show that Section
817.234(8), Florida Statutes (1997), was neant to

address solicitations with fraudulent intent.

1 The grand jury reports.

Throughout the instant case and other simlar cases, the
state has asserted a Dade County Grand Jury Report, Fall Term
1974, filed August 11, 1975 (the "First Gand Jury Report"),
as the definitive word on the Legislature's intent wth
respect to subsection (8). R1, pp. 86-87; R2, pp. 155-56; R3,
pp. 365-66; State's Initial Brief to the First DCA at 20-21;

see also Barr, 731 So.2d at 129. A careful reading of the

First Gand Jury report shows that fraudulent practices were
the concern of the grand jury. The "problem' of so-called
‘runners" soliciting accident victine was addressed in the
report only in the context of insurance fraud schenes. see

Appendix A to State's Initial Brief to the First DCA at 5-6.
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The First Gand Jury Report dealt exclusively wth
outright fraud by doctors and lawers in the form of
unnecessary referrals by lawers to nedical providers, and
unnecessary  hospitalizations and treatments by nedical
personnel for the purpose of piercing the $1,000.00 PIP
t hreshol d whi ch previously existed under Section 637.737,
Florida Statutes. Appendix A to State's Initial Brief to the
First DCA at 5-6. The use of runners was nerely incidental to
the fraud schenes described. The grand jury's recommendations
omtted any reference to “runners” or non-fraudul ent insurance

solicitation.

On August 17, 2000, the Fifteenth Statewide Gand Jury
issued an interimreport (the "Second Gand Jury Report")
revisiting the issues raised in the First Gand Jury Report.’

See Appendix “B” to State's Initial Brief. Despite the Gand

7 The Second Grand Jury Report appears to have been a
direct response to the Bradford decision and the trial court's
dismssal of the instant case. gSee Appendix “B” to State's
Initial Brief at 6. Because it was issued long after Section
817.234(8), Florida Statutes (1997), was enacted, the Second
Grand Jury Report obviously does not express the Legislature's
intent with respect to the statute. The Second Gand Jury
Report is nentioned here only to reinforce the conclusions
derived from the First Gand Jury Report.
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Jury’s oObservations that accident victim solicitation can be
harassing, the report reinforces that the real problem at
issue, insurance fraud, has not changed since the issuance of
the First Gand Jury Report. See, e.q., Appendix “B” to
State's Initial Brief at 18-19 (stating in conclusion: "Fueled
by the easy flow of insurance money, . . . PIP fraud is taking
a large bite out of every Floridian's insurance budget. The
huge profits from this fraud allow runners to nmake a

killing . ., ., .7")

The First Gand Jury Report denonstrated that fraudul ent
practices by doctors and |awers were the concern of the
Legi sl ature when it passed what becane Section 817.234(8),
Florida Statutes (1997). The Second Gand Jury Report shows
that insurance fraud continues to be the evil the state is
seeking to stanp out. These reports support the notion that
the Legislature's intent in enacting subsection (8) was to
prohibit insurance solicitation done with an intent to defraud

an insurer,
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2. The state's assertions of legislative intent

in the instant case support intent to defraud

as an elenment of the offense.

In the instant case, the state argued that the
| egislative history of Section 817.234(8), Florida Statutes
(1997) dictated that the crinme described was one of fraud.®

R2, p. 180. According to the state:

Wien one solicits another for purposes of
acquiring  personal injury protection
benefits or notor vehicle tort clainms,
this the begi nni ng stage of the
"fraudulent activity" i.e., fraudulent
I nsurance cl ai ms. Thus, i nsurance
solicitation under section 817.234 is
fraudulent in nature and clearly fits
wthin the purview of the violations of
Chapt er 817 "relating to fraudul ent
practices, false pret enses, fraud
generally, and credit card crinmes."”

R2, p. 185. The state also argued that the title of Chapter

817, "Fraudulent Practices," and the title of Section 817.234,

. “ [Tlhe Legislature's intention was that Section
817.234(8) be 'logically and naturally associated' |, .
with 'fraudulent practices'" (R2, p. 181); the statute is
"associated with fraud® as established by the |egislative
history." R2, p. 187.
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“Falge and Fraudul ent | nsurance Claims," indicated the
Legislature's intent that Section 817.234(8) describe a fraud
of f ense. R2, p. 185. An essential elenment of any fraud
offense is intent to defraud. Thus, the grounds for the
state's assertions of legislative intent support that intent
to defraud is an intended elenent of the offense described by

Section 817.234(8).

3. Enact ment of subsection (8) in sane session as

subsection (1) (a).

The court in Bradford read subsections (8) and
(1) (a)® of Section 817.234 in pari materia because subsection
(8) was added in the same legislative session in which (1)(a)
was anmended and both subsections deal with the same subject
mat t er, Bradford, 740 So.2d at 571, see also § 1.04, Fla.

Stat .10 Laws of Florida, Chapter  77-468, Section 36,

9 “A person commts insurance fraud puni shable as
provided in subsection (11) if that person, with the intent to
injure, defraud, or deceive any insurer [commits any of the
enunerated acts].” § 817.234(1) (a), Fla. Stat. (enphasis
added) .

10 “Acts passed during the sanme |egislative session and
amendi ng the same statutory provision are in pari materia, and
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substantially anmended Section 627.7375(1), Florida Statutes,

and added new subsections, including subsection (8) .

As the Bradford court stated, reading the two subsections
In pari materia suggests that intent to defraud was neant to

be an element of any offense under subsection (8) . Bradford

740 So.2d at 571. Under that reading, the statute would
directly advance the state's asserted interest in preventing
i nsurance fraud and would be narrowWy tailored to achieve that

goal .

Assuming Section 817.234(8) can be narrowy construed,
consistent with the foregoing indicators of the Legislature's
intent and in a way which preserves its constitutionality, it
must be read as crimnalizing only those solicitations done
with an intent to defraud. Under that reading,

a chiropractor [would be able to] solicit

any prospective patient even if that
chiropractor happen(ed] to get paid for

full effect should be given to each, if that is possible."”
§ 1.04, Fla. Stat.

1 Section  627.7375, Florida Statutes was the
predecessor to Section 817,234, Florida Statutes (1997).
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his services by the patient's PI P
insurance, as long as he [did] not
solicit with the intent to defraud the
insurer.
Br adf ord, 740 So.2d at 571 That construction would
appropriately tailor the statute to the state's asserted

interest in preventing insurance fraud and thereby preserve

the statute's constitutionality.

B. The state's suggested narrowing construction is not

supported by any indicia of legislative intent.

The state argues that the statute should be narrowy
construed as applying only to in-person or telephonic
solicitations. Nothing in the statute or its legislative
history suggests that the Legislature intended the state's

proposed construction. Conin, 774 go.2d at 875. Even if the

state's proposed narrowing construction was supported, it is
unlikely that the interpretation would save the statute. See
Bailey, 190 F.3d at 321 (holding that a simlar, Texas statute

which applied only to in-person or telephone solicitation was
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not properly tailored to the state's interest in preventing

I nsurance fraud).

I1l. Alternative grounds for affirmance.

Whet her this court det er m nes t hat the statute
unconstitutionally infringes on the Defendants' rights
guaranteed by the First and Fourteenth Anendnments to the
United States Constitution, or is constitutional because the
statute can fairly be read as requiring intent to defraud as
an element of the offense, the Court should approve the
decision below in its affirmance of the trial court's order

di smssing the charges against the Defendants.

CONCLUSI ON

The Court should approve the affirmance of the trial
court's order granting Defendants' notion to dismss the
i nf ormation. Section 817.234(8), Florida Statutes (1997) is

unconstitutional under the Central Hudson test. If not, the

solicitation subsecti oncanw t hst andconstitutional chal | enge

only by requiring pleading and proof of an elenment of intent
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to defraud, which the state has conceded it cannot allege in

good faith in this case.
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