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| SSUE ON APPEAL

WHETHER A NEW TRI AL | S MANDATED I N AN
AUTOMOBI LE ACCI DENT CASE WHERE I T IS
DI SCOVERED, POST-TRI AL, THAT ONE OF THE
JURORS HAD CONCEALED HER | NVOLVEMENT I N
A FATAL TRAFFI C ACCI DENT?

ARGUMENT | N REPLY

Despite the fact that it is universally accepted that
trial counsel are entitled to truthful responses to
questions propounded during the jury sel ection process, the
Appel | ee argues that juror Albury’s fal se responses do not
require a new trial in this case because STATE FARM woul d
have wel coned juror Albury on the jury panel had it known
the true facts of her accident history. Thus, the argunent
goes, the fact that Albury refused to disclose her past
accident history, in the trial of a car accident case, was
sinply “immterial” to a defendant.

As this court noted in Loftinv. WIlson, 67 So. 2d 185,
192 (Fla. 1953):

A juror who falsely m srepresents his
interest or situation or conceals a
mat eri al fact rel evant to t he
controversy, is guilty of msconduct,
and such nmisconduct, is prejudicial to

the party, for it inpairs his right to
chal | enge.

Hence it is the fact that the voir dire process has

been perverted by false testinony that the right for a new
e ——



trial energes. The right of preenptory challenge inplies
the right to make an intelligent judgnment as to whether a
juror shoul d be excused. Whether any of the parties to this
action woul d have excused Al bury had she di scl osed the true
facts of her background requires rank speculation.
Certainly, her revelation of her true background woul d have
pronmpt ed cl ose questioning by all counsel. Only an anal ysis
of what her responses to further questioning would have
revealed can indicate whether a perenptory or cause
chal | enge woul d have been made. It is precisely because the
parties were not allowed that additional inquiry that a new
trial is required.
In Mtchell v. State, 458 So. 2d 819, 821 (Fla. 1st DCA

1984), it was been observed that:

Exam nation of a juror on voir dire has

a dual purpose, nanely, to ascertain

whet her a |egal cause or challenge

exi sts and also to determ ne whether

prudence and good judgnent suggests the

exerci se of a preenptory chall enge. The

ri ght of preenptory challenge inplies

the right to mke an intelligent
j udgnent as to whether a juror shoul d be
excused. Counsel has the right to
truthful information in nmaking that
j udgnent . See M nnis v. Jackson, 330

So. 2d 847 (Fla. 3d DCA 1976); Loftin v.
WIlson, 67 So. 2d 185 (Fla. 1953);
Skiles v. Ryder Truck Lines, Inc., 267
So. 2d 379 (Fla. 2¢DCA 1972).

In Mnnis v. Jackson, 330 So. 2d 847, 848 (Fla. 3d DCA
1976), the court acknow edged that a juror’s failure to
truthfully disclose matters during voir dire deprives both
the court and counsel the opportunity to weigh the juror’s
qualifications and to nake a consi dered determ nation as to
whet her or not that juror should be relieved from further
service. It recognized the “well established rule” that:

The failure of a juror to honestly
answer material questions propounded to
hi mon voir dire exam nati on constitutes
bad faith requiring his disqualification
fromservices on the jury in this case.
Seay v. State, 139 Fla. 433, 190 So. 702
(1939). Further, the right of counsel to
challenge a juror for cause or




perenptorily being indispensable to the
successful operation of our jury system
the right of fair trial by an inparti al
jury is destroyed when the right to make
an intelligent judgnent as to whether a
juror should be challenged is |ost or
unduly inpaired. Wen this occurs, the
verdi ct should be set aside and a new
trial granted. Ellison v. Cribb, Fla.
App. 1972, 271 So. 2d 174. For the
guestion is not whether an inproperly
established tribunal acted fairly, but
whet her a proper tri bunal was
established. Skiles v. Ryder Truck
Lines, Inc., Fla. App. 1972, 267 So. 2d
379.

In the Ellison v. Cribb case, 271 So. 2d 174 (Fla. 1
DCA 1972), cert. denied, 272 So. 2d 160 (Fla. 1973), a
prospective juror was asked whet her any nenmber of his famly
had ever been invol ved i n an aut onobil e acci dent. He denied
that was the case. As it happens, the juror’s daughter had
been killed in an autonobile accident two and a half years
prior to the trial. The court there noted:
Appel l ants contend, and we nust agree,
that since the Plaintiff in the case was
claimng substantial damages for the
injuries sustained by himas a result of
the alleged negligent operation of
def endants’ motor vehicle, it was of
overriding inportance to defendants as
well as to the court for it to be known
whet her any juror or nmenber of his
i mmedi ate fam |y had suffered a sim|ar
experience as that alleged by Plaintiff.
Had the juror N nmo honestly answered
the question but to him and admtted
that his daughter had died as a result
of injuries sustained in an autonobile
acci dent, defendants’ counsel woul d then
have had the opportunity of devel oping
by further interrogation whether the
deat h of Ni mp’ s daught er occurred under
ci rcunst ances whi ch woul d di squal i fy him
as a juror for cause or provide a basis




for a judgnent as to whether he should
be chal |l enged perenptorily.

At page 177.

The Ellison court went on to state that where a
prospective juror in a personal injury action fails to
honestly answer questions put to him on voir dire
exam nation regarding the his involvenment in previous
aut onobi | e accidents, a verdict rendered by a jury conposed
of such a juror nust be set aside and a new trial granted.
ld. at page 178. See also Consolidated Gas & Equi pnent
Conmpany of Anerica v. Carver, 257 F.2d 111 (10" Cir. 1958);
and, Photostat Corp. v. Ball, 338 F.2d 783 (10" Cir. 1964).

Here, the juror in question, Dorothy Al bury, had been
i ntoxicated when she was involved in a significant
aut onobi | e accident in January of 1994 when anot her vehicle
made a |l eft turn in front of her causing her to strike the
ri ght passenger side of that vehicle killing its passenger.
(R 312-318). The passenger in her vehicle suffered an
i ncapacitating injury. At the tinme of that accident, she
had a bl ood al cohol test readi ng of .023 percent. That this
is significant information to be disclosed in a car accident
case which cannot be seriously disputed. The |ikelihood
that she woul d have been disqualified, through perenptory

chal l enge or challenge for cause, is manifest. That
incredi ble feelings of guilt can arise fromparticipatingin
such an event are a real and distinct potential. By

testifying falsely as to her prior experiences, juror Al bury
precl uded counsel fromdelvingintothe matter and prevented
a considered determ nation as to whether a challenge for
cause or perenmptory chall enge shoul d be exerci sed. Because
she deni ed that such an event had occurred, it is inpossible
to deterni ne whether this juror woul d have been qualified to
sit on this trial. One may nmake an assunption that she
woul d not be, however. As Judge Baskin noted in Zequeira v.
De La Rosa, 627 So. 2d 531, 533 (Fla. 3d DCA 1993):

Here, as in Bernal v. Lipp, 580 So. 2d

315 (Fla. 3d DCA 1991)], the juror’s

i nvol venent in six prior |awsuits as

bot h def endant and plaintiff is

mat eri al . He was a defendant in five

prior | awsuits brought by creditors; his

i nvol vement may well have affected his

point of view in this action.




Finally, Respondent argues that the trial judge | ooked
at the “dynam cs and context” of the entire trial before
perceiving that Albury would have been favorable to the
def ense. Respondent’s Brief on the Merits, page 10. This
cl ose examnation of the “dynam cs and context” of the
trial, however, did not take place. Nor didthe trial court
make any determ nation as to the party-bias of the juror.
The trial court felt that it had no alternative but to deny
the notion for new trial sinply because the information
regarding the juror did not come to light until after the
trial. The trial court said,

One second. Judge Sorondo clearly says
inthe Birch case that the time to check
the jurors’ nanmes against the |awsuit
index is at the conclusion of jury
selection, and if the party does not
request the opportunity to make a record
search, then that litigant will not be
heard to conplain Ilater about the
nondi scl osure of i nformati on which coul d
have been di scl osed by reference to the
Clerk’s index. | mean, we have sone
clear law on the issue. Do you want to
add sonet hi ng ot her than what |’ ve said
for this record?

Al'l right. Deni ed.

(Appendi x to Respondent’s Brief on the Merits, pps. A37-
A38) .

Accordi ngly, because the right to make an intelligent
judgment as to whether juror Albury should have been
chal l enged was | ost by her false testinmony, the parties’
right to a fair trial by an inpartial jury was destroyed.
See Ellison v. Cribb, 271 So. 2d at 197. For that reason, a
new trial should be ordered.

CONCLUSI ON

The decision of the district court below should be
reversed with instructions to order a new trial.
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