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PRELI M NARY STATENMENT

This brief is filed in reply to the Answer Brief of the Appel-
| ee, the State of Florida.

References to the record on appeal are designated by V and the

vol une nunber, followed by the page nunber(s).



ARGUMENT

| SSUE |
APPELLANT | S ENTI TLED TO A NEW TRI AL
BECAUSE THE COURT DENI ED HI S MOTI ON
FOR M STRI AL WHEN BUTTERFI ELD TESTI -
FI ED THAT AFTER SHOOTI NG CRAWFORD
APPELLANT SAI D THAT WAS THE
THI RTEENTH OR FOURTEENTH PERSON HE
HAD SHOT.

State witness Theodore Butterfield testified that after the
shooting of "the other kid" [V13, 432-33], alleged nmurder victim
Robert Crawford [V1, 5], "When Joey [Smith] got back in the car, he
had made a statenment that that was the 13th or 14th people that had
been -- that he had shot." [V13, 433] Defense counsel objected and
nmoved for a mstrial on the grounds that the statenent was "totally
irrelevant” and "extrenely prejudicial.” [V13 433-34] In the Answer
Brief, at page 5-6, appellee argues, "It was evidence of his state of
m nd, was relevant to show his know edge and i ntent and was not

i ntroduced to show propensity and bad character.” Appellee is wong.

In Jackson v. State, 451 So. 2d 458, 460-61 (Fla. 1984),

state's witness Dunas testified in a capital nurder case that Jackson
had pointed a gun at himand boasted of being a thoroughbred killer
fromDetroit. This Court agreed that the testinony was inperm ssible
and prejudicial, stating,

We envi sion no circunstance in which the ob-
jected to testinmony could be "relevant to a
material fact in issue,” nor has the state sug-
gested any. The testinmny showed Jackson may
have comm tted an assault on Dumas, but that
crime was irrelevant to the case sub judice.

Li kew se the "thoroughbred killer" statenment
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may have suggested Jackson had killed in the
past, but the boast neither proved that fact,
nor was that fact relevant to the case sub ju-
dice. The testinony is precisely the kind for-
bi dden by the Wllianms rule and section

90. 404(2).

There is no substantive difference between the "thoroughbred
killer" statement in Jackson and Butterfield s testinmny about
Smth's statement "that was the 13th or 14th people ... that he had
shot."” This statenent suggested that Smth shot, and possibly
killed, 11 or 12 people before shooting Tuttle and Crawford. But the
statenment neither proved that fact, nor was that fact relevant to any
material issue in Smth's trial. Smth's intent and state of m nd

were relevant to the issue of whether the shooting of Tuttle and the

shooting and killing of Crawford were preneditated as alleged in the
indictnent. But the boast about prior shootings was not probative of
whet her the shooting of Tuttle and the killing of Crawford were

premeditated. The statenent did not even indicate that the unproven
prior shootings were preneditated.

Even if this Court were to find some margi nal rel evance of the
statement to the issue of preneditation, the prejudicial inpact of
t he statenent overwhel m ngly outweighed its probative value, so the
statenment was inadm ssible under section 90.403, Florida Statutes

(1999). See State v. Hubbard, 751 So. 2d 552, 565 (Fla. 1999) (in

DU mansl aughter case, slight probative value of prior suspensions of
def endant's driver's license was substantially outwei ghed by danger

of unfair prejudice); Gore v. State, 719 So. 2d 1197, 1199-1200 (Fl a.




1998) (in capital nurder case, margi nal probative value of evidence
of child abuse was outwei ghed by trenmendous prejudice).

Al t hough the statenent that Crawford was the 13th or 14th
person Smth had shot was not repeated, it was the kind of remark
t hat nmakes an indelible inpression on the mnds of the jurors.
Because the statenment indicated that Smth shot 11 or 12 people
before he shot Tuttle and Crawford, the statenment would convince an
ordinary juror that Smth was an even greater danger to society than
the evidence relevant to the shooting of Tuttle and Crawford indi-
cated. The statenment also invited the jurors to specul ate about what
happened as a result of the prior shootings. Wre the victins of the
prior shootings seriously injured or killed? Ws Smth prosecuted
for the prior shootings? |If so, why wasn't he in prison? Wy was he
free to shoot Tuttle and shoot and kill Crawford? Such specul ation
woul d necessarily affect and/or contribute to both the guilty ver-
dicts at trial and the jury's recommendati on of deat h.

The danger of unfair prejudice is illustrated by the trial
court's finding in the sentencing order: "After the killing, the
Def endant announced to the people in the autonobile: 'That's twelve
and thirteen, eight more to go and I'lIl match Billy the Kid ." [V9,
1576] The court's version of the statenent plainly incorporates the

i nperm ssi bl e nonstatutory aggravat or of future dangerousness. See

Kornondy v. State, 703 So. 2d 454, 463 (Fla. 1997) (testinony that
t he defendant would kill again was evidence of nonstatutory aggrava-
tion which was not harm ess). Appellee adnts that there was no

evidentiary basis for the court's finding other than Butterfield's
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testimony. Answer Brief, at page 50-52. |If the trial judge, with
all his education and experience, was capable of so distorting
Butterfield' s testinmony, it is very likely that the jurors al so

m sconstrued Butterfield s testinony.

Because of the overwhel m ngly prejudicial inpact of the state-
ment that Crawford was the 13th or 14th person Smth had shot, Smth
was deprived of his due process right to a fair trial, and the trial
court abused its discretion in denying the nmotion for mstrial.?

Mor eover, the prejudicial inpact of the statenment nust have affected
and/ or contributed to the jury's guilty verdicts for both the first-
degree nmurder of Crawford and the attenpted first-degree nurder of
Tuttle, so the error cannot be found harm ess under the standard of

State v. DiGuilio, 491 So. 2d 1129, 1135, 1139 (Fla. 1986). This

Court nust reverse the convictions and remand for a new trial.

! In arguing that the court did not abuse its discretion in
denying the nmotion for mstrial, appellee incorrectly asserted that
"the victim... testified the nmurder weapon was in Smth's hand and
that Smth was the only possible assailant ...." Answer Brief, at
page 12. Tuttle did not testify that the nurder weapon was in
Smth's hand, nor that Smth was the only possible assailant. [V13,
388-417] Tuttle testified that Smth got out of the car and stood
bet ween the door and the car, Tuttle had to crawl out, Tuttle was
putting on his hat, and that was all that he renmenbered, everything
went bl ack. [V13, 404-406] He did not know whet her anyone el se got
out of the car because his back was turned. [V13, 409]
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| SSUE 1 |

APPELLANT IS ENTI TLED TO A NEW TRI AL
BECAUSE THE COURT DENI ED HI S MOTI ON
FOR M STRI AL WHEN THE PROSECUTOR
SLAMVED THE MURDER WEAPON DOAN ON
DEFENSE TABLE AFTER ASKI NG THE JURY
WHERE THE GUN GOES.

Appel | ee seeks to distinguish this case fromUnited States v.
Cal houn, 726 F. 2d 162 (4th Cir. 1984), by asserting, "Unlike
Cal houn, the record does not support the conclusion that the prosecu-
tor's act was deliberate and calculated to influence the jury on the
central issue in the case in an inproper way." Answer Brief, at page
20. Yet the prosecutor in this case concluded his argunent that
Smith was the person who used the murder weapon by | oudly smashing
t he nurder weapon down on defense table. [V15, 792-793] There is
absolutely no basis in the record for appellee to argue that this act
was anything but deliberate. And since it was done to enphasi ze the
prosecutor's argunent that Smth was the gunman who shot Tuttle and
Crawford, the act of smashing the gun down on the table was plainly
calculated to influence the jury on a central issue in the case. As
in Cal houn, at 164, there can be no real doubt that the prosecutor's
i nproper act was cal cul ated, deliberate, and prejudicial to Smth.
The convictions nmust be reversed and the case remanded for a new

trial.



LSSUE 111

APPELLANT IS ENTI TLED TO A NEW TRI AL
BECAUSE THERE |'S NO RECORD THAT THE
PROSPECTI VE JURORS WERE SWORN FOR
VO R DI RE

Appellee's reliance on Fortner v. State, 825 So. 2d 876, 879

(Ala. Crim App. 2001), Answer Brief, at page 25 n.5, for the propo-
sition that failure to swear the prospective jurors for voir dire is
not jurisdictional and can be waived, is m splaced. The Fortner
deci si on concerned whether the issue could be raised in an untinely,
successive petition for postconviction relief, not whether the issue
was cogni zable on direct appeal or in a tinmely, original petition for
postconviction relief.

I n Fernandez v. State, 814 So. 2d 459 (Fla. 4th DCA 2001),

Fernandez appeal ed an order summarily denying his notion for post-
conviction relief. Fernandez clained that his trial counsel was
ineffective in failing to object to the trial court's failure to

pl ace the prospective jurors under oath prior to voir dire. The
Fourth District found that portions of the trial transcript attached
to the order did not refute the claimbecause they were inconcl usive

on the question of whether the prospective jurors were ever sworn.

Citing Ex parte Ham ett, 815 So. 2d 499 (Al a. 2000) (remanding for
the trial court to determ ne whether the venire was properly sworn),
the Fourth District remanded to the trial court to conduct an eviden-
tiary hearing or to attach further portions of the record to show

t hat Fernandez was not entitled to relief.



In the Initial Brief of Appellant, at pages 49-50, counsel for

appellant relied upon both Johnson v. State, 2001 WL 1520614 (Al a.
Crim App. Nov. 30, 2001) ("The failure to swear a jury venire is
reversible error, and we will not assunme froma silent record that

the jury was sworn."), and Ex parte Ham ett as authority. Counsel

argued that this Court should reverse Smth's convictions and remand
for a new trial because failure to swear the prospective jurors for
voir dire was reversible error which could not be waived by a silent
record, or in the alternative, remand for an evidentiary hearing to
det erm ne whet her the prospective jurors were sworn for voir dire.
In the Answer Brief of Appellee, at page 25, appellee argues that
this Court should deny relief, or in the alternative, remand this
case for an evidentiary hearing should this Court find that the
record's failure to affirmatively denonstrate that the jurors were
properly sworn requires further evidentiary devel opnent.

If this Court determines that it cannot decide the nerits of
this claimbecause the record is silent regardi ng whether the jurors
were sworn for voir dire, appellant requests this Court to grant the
alternative relief requested by both parties and remand this case to
the trial court to determ ne whether the prospective jurors were
sworn prior to voir dire. Remand would be needed so this Court would
have an adequate factual basis to determ ne whether the trial court
erred. To remand for such a determ nation would conserve judici al
time and resources, because it would allow this Court to decide this
issue on the nerits on direct appeal rather than postponing a final

di sposition on this issue until a notion for postconviction relief



can be filed and litigated. However, if this Court denies relief on
this claimon direct appeal, counsel requests this Court to do so
wi thout prejudice to Smth raising and litigating this issue in a

nmotion for post-conviction relief.



| SSUE |V
APPELLANT IS ENTI TLED TO A NEW PEN-
ALTY PHASE TRI AL BECAUSE THE PROSECU-
TOR M SLED THE JURY AND THE COURT
UPON THE LEGAL STANDARD FOR WEI GHI NG

AGGRAVATI NG AND M Tl GATI NG ClI RCUM
STANCES.

Appel |l ee resorts to semantic games by arguing that the prosecu-

tor did not tell the jury they "nust" or were "required" to return a
death sentence. Answer Brief, at page 26. Appellee quotes the
prosecutor telling the jury during closing argunent,
If you find no mtigating factors, if you

find that the evidence is devoid of mtigation,

t hen your obligation is to return a verdict to

t he judge recommendi ng a sentence of death.

* * *

If you find ... that the aggravating fac-
tors outweigh the mtigating factors, then your
recomrendation to the Court will be that Joey
Smith die. [Enphasis added.]

[ V16, 922-23] Answer Brief, at page 28.

Webster's New Universal Unabridged Dictionary, p. 1233 (2d ed.
1983), defines "obligation" to nean "3. a duty inposed |egally or
socially; thing that one is bound to do as a result of a contract,
prom se, noral responsibility, etc." Wbster's, p. 2093, further
defines "will" as "1. an auxiliary used to express futurity, usually
with inplications of intention, determ nation, conpul sion, obliga-
tion, or necessity ... shall and will are used interchange-ably ...."
Thus, the prosecutor essentially told the jurors they had a | egal
duty and were bound or conpelled to recommend a sentence of death if

they found no mtigation or that the aggravating factors outwei ghed

the mtigating circunstances.
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The prosecutor's remarks in this case were precisely the sort

of prosecutorial msstatement of the | aw condemmed in Cox v. State,

819 So. 2d 705, 717 (Fla. 2002) (if "the evidence in aggravation
out wei ghs the evidence in mtigation, the | aw says that you nust

recommend that M. Cox die."); Brooks v. State, 763 So. 2d 879, 902

(Fla. 2000) ("And if sufficient aggravating factors are proved beyond
a reasonabl e doubt, you nust recommend a death sentence, unless those
aggravating circunstances are outweighed ... by the mtigating

circunmstances."); Henyard v. State, 689 So. 2d 239, 249 (Fla. 1997)

("[1]f the evidence of the aggravators outweighs the mtigators by
| aw your recomendati on nmust be for death.").
In Cox, at 717-18, this Court found the prosecutor's ni sstate-
ment of the |aw was harnl ess because of an additional statenment by
t he prosecutor and because the trial court did not repeat the m s-
statement while instructing the jury. I n Henyard, at 250, this
Court found that the prosecutor's nmi sstatenment of the |aw was harm
| ess because the coments occurred only three times and the nisstate-
ment was not repeated by the trial court when instructing the jury.
Smith's case is distinguished from Cox and Henyard because the tri al
court did repeat the prosecutor's nisstatement in the sentencing
order:
The aggravating factors far outweigh the mti-
gating factors and as such requires that the
appropriate punishnent in this case is death.
... [T]he legislature of this state has
requi red that death nust be inposed when the
aggravating factors far outweigh the mtigating

factors, and this court nmust be guided by this
law. Qurs is a country of law, not nmen, and

11



the law of this state requires the result to be
rendered hereafter.

[ VO, 1585]
However, Florida |aw never requires or conpels the inposition
of the death penalty:
Certain factual situations may warrant the in-
fliction of capital punishnment, but, neverthe-
| ess, would not prevent either the trial jury,
the trial judge, or this Court from exercising

reasoned judgnment in reducing the sentence to
life inprisonment.

Henyard, at 249.

Appel | ee argues that this claimis procedurally barred because
def ense counsel did not object to the prosecutor's nisstatenents of
the law. Answer Brief, at pages 26-28. However, there is no re-
qui renment that defense counsel object to the court's error in the
sentencing order, so appellant is entitled to argue the court's
error.

Because the trial court expressly relied upon a m sstatenent of
the law in sentencing Smth to death, there can be no doubt that the
court's error affected and/or contributed to the inposition of the

deat h sentence. Therefore, the court's error cannot be found harm

| ess under the standard of State v. DiGuilio, 491 So. 2d 1129, 1135,
1139 (Fla. 1986). Thus, the death sentence nust be vacated and the
case nmust be remanded for resentencing.

Al t hough defense counsel failed to object to the prosecutor's
nm sstatements, those misstatenents to the jury contributed further to
the prejudice suffered by Smth. Because the court was m sled by the

prosecutor's m sstatenents of the law, there is a reasonabl e possi -

12



bility that the jurors were msled as well, so the prosecu-tor's
m sstatements to the jury cannot be held harm ess under Di Guilio.
Thus, the remand for resentencing ought to require a new penalty

phase trial before a new jury.

13



| SSUE V

APPELLANT IS ENTI TLED TO A NEW PEN-
ALTY PHASE TRI AL BECAUSE THE COURT

| NSTRUCTED THE JURY UPON AND FOUND
THE COLD, CALCULATED, AND PREMEDI -
TATED AGGRAVATI NG FACTOR I N THE AB-
SENCE OF PROOF THAT SM TH HAD A CARE-
FUL PLAN OR PREARRANGED DESI GN TO
COW T MURDER BEFORE THE FATAL | NCI -
DENT.

It is well established that in order to find the cold, calcu-
| at ed, and preneditated aggravating circunmstance "the evi dence must

prove beyond a reasonabl e doubt that the defendant planned or ar-

ranged to conmt the nmurder before the crinme began.” Crunp v. State,

622 So. 2d 963, 972 (Fla. 1993). Appellee' s discussion of the

evi dence establishing the existence of the other elenents of the CCP
factor, Answer Brief, at pages 40-48, is irrelevant to the question

of whether the state proved that Smith planned or arranged to commt
t he nurder before the crine began.

In this case, the crinme began with the kidnapping of Tuttle and
Crawford from W Shelter America. The only evidence even renptely
suggesting that Smth planned to kill Crawford before the crinme began
was that Smith arrived at We Shelter Anmerica arnmed with a 9 mm
handgun [V12, 309-10, 329-30; V13, 400-01, 424, 440, 465], and
Brittinghamtestified that Smith spoke to Pearce, but Britting- ham
could not hear what they said. [V13, 466] However, the state's
evi dence showed that Pearce called Butterfield and asked himto cone
to W Shelter Anerica, to bring Smth, and to bring firearns. [V12,
329, 352, 357; V13, 423, 444, 464] There was no evidence that Smth

14



knew why Pearce requested Butterfield to bring himand to bring
firearms. Also, Smth's 9 mm handgun was not the nurder weapon;
Crawford was killed by .40 caliber gunshots. [V14, 622, 625-26, 633-
36] Moreover, the court could not speculate as to what was said in
t he conversation between Smth and Pearce at We Shelter Anerica.
Thus, there was absolutely no evidence that Smth knew about
any plan or design to nmurder Crawford before the crine began. In the
conpl ete absence of proof of this essential elenment of the CCP
aggravating factor, the court erred in concluding that CCP had been
proven. Because the court gave great weight to the CCP factor [V9,
1563-77], there can be no doubt that this factor affected and/ or
contributed to the court's decision to sentence Smth to death, so
the court's error in finding the unproven CCP factor cannot be held

harm ess under the standard of State v. DiGuilio, 491 So. 2d 1129,

1135, 1139 (Fla. 1986). The death sentence nust be vacated for
resent encing.

Mor eover, because there was no evidence of an essential el enent
of CCP, the court erred by instructing the jury on the CCP factor, so

t he resentencing nust be conducted before a new jury. See Padilla v.

State, 618 So. 2d 165, 170-71 (Fla. 1993) (factually unsupported jury
instruction and court finding of CCP required remand for a new

sentenci ng proceedi ng before a new jury).
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| SSUE VI

APPELLANT IS ENTI TLED TO RESENTENCI NG
BECAUSE THE COURT RELI ED UPON AN UN-
PROVEN STATEMENT | N FI NDI NG THE COLD
CALCULATED, AND PREMEDI TATED AGGRA-
VATI NG FACTOR AND THE UNPROVEN STATE-
MENT CONTAI NED THE NONSTATUTORY AG
GRAVATI NG Cl RCUMSTANCE OF FUTURE DAN-
GEROUSNESS.

Appel l ee admts that the trial court's finding, "After the

killing, the Defendant announced to the people in the autonobile:
"That's twelve and thirteen, eight nore to go and I'lIl match Billy
the Kid,'" had absolutely no evidentiary basis other than

Butterfield s testinony. Answer Brief, at pages 50-52. But
Butterfield testified that Smith said, "that was the 13th or 14th
peopl e that had been -- that he had shot."” [V13, 433] Neither
Butterfield nor any other witness testified at trial that Smth said,
"eight nore to go and I'lIl match Billy the Kid."

The trial court plainly m sconstrued Butterfield s testinony
and added a phrase fromthe court's imagination which clearly applied
t he nonstatutory aggravating circunmstance of future dangerousness to

the decision to sentence Smth to death. See Kornobndy v. State, 703

So. 2d 454, 463 (Fla. 1997) (testinony that defendant woul d kil
agai n was evidence of nonstatutory aggravation). Appellee argues
that "no harnful or reversible error has been established.” Answer
Brief, at page 52. However, in Kornmondy this Court found that

all owi ng testinony of future dangerousness was not harm ess: "[Qur
turning a blind eye to the flagrant use of nonstatutory aggravation

j eopardi zes the very constitutionality of our death penalty statute."

16



ld. Here the trial court engaged in the flagrant use of nonstatutory
aggravation, and this Court nmust not turn a blind eye. Smiths's

deat h sentence nust be vacat ed.

17



L SSUE VI I

APPELLANT IS ENTI TLED TO A LI FE SEN-
TENCE BECAUSE THE FLORI DA DEATH PEN-
ALTY STATUTE VI OLATES THE DUE PROCESS
AND RI GHT TO JURY TRI AL REQUI REMENTS
THAT A DEATH QUALI FYI NG AGGRAVATI NG
Cl RCUMSTANCE MUST BE ALLEGED I N THE

| NDI CTMENT AND FOUND BY THE JURY TO
HAVE BEEN PROVEN BEYOND A REASONABLE
DOUBT.

The plurality opinion of the United States Suprenme Court in
Ring v. Arizona, 122 S.CT. 2428, 2443 (U.S. 2002), holds that the

Si xth Anmendnent requires that the aggravating factors required for a
deat h sentence must be found by the jury. Section 921.141(3),
Florida Statutes (1999), requires that the findings of aggravating
ci rcunst ances nust be made by the trial court. Under section
921.141(2), Florida Statutes (1999), the jury's role is nmerely

advi sory; the jurors recomend a sentence of |life or death upon
consi dering and wei ghing the aggravating and mtigating circum
stances, but they do not nake express factual findings of the aggra-
vating circunmstances. As a result, Florida's death penalty statute
is unconstitutional on its face.

Because the Florida death penalty statute is unconstitutional,
there is absolutely no lawful authority for the State of Florida to
execute anyone, no matter what the particular circunstances of their
of fense may be. To execute soneone in the absence of any | awf ul
authority to do so would be constitutional error of the greatest

magni tude. Such error can never be waived or held harm ess under any

18



circunstances. The death sentence inposed upon Law ence Joey Smith

must be vacat ed.
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