I N THE SUPREME COURT OF FLORI DA

JAMES AREN DUCKETT,
Petiti oner,

V. CASE NO. SC02-1300

M CHAEL C. MOORE, Secretary,
Fl ori da Departnment of
Corrections,

Respondent .
/

RESPONSE TO PETI TI ON FOR WRI T OF HABEAS CORPUS

COVES NOWt he Respondent, by and t hrough counsel of record,
and responds as follows to Duckett’s petition for habeas corpus
relief from his convictions and sentence of death. For the
reasons set out herein, Duckett is not entitled to any relief.

RESPONSE TO | NTRODUCTI ON

The “Introduction” set out of page 1 of the petition is
argunment ative, and is deni ed.

RESPONSE TO JURI SDI CTlI ONAL STATEMENT

The statenment of jurisdiction set out on page 1 of the
petition is essentially accurate. The Respondent does not
concede that there are any grounds for habeas corpus relief.

RESPONSE TO REQUEST FOR ORAL ARGUMENT

Duckett’ s request for oral argument is argunmentative and is
denied. There is no need for oral argunent in this case. The
assertions of “innocence” contained in Duckett’s petition are,
at best, based upon an inaccurate and m sl eading view of the
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evi dence, which ignores the extensive evidence of Duckett’s

guilt in favor of elevating a lone witness to “key w tness”
status -- the record does not support that interpretation, and
there is no basis for relief.
RESPONSE TO PROCEDURAL HI STORY
The *“Procedural history” set out on pages 3-5 of the
petition is essentially accurate, but is unnecessarily

argunent ati ve. The Respondent relies on the foll owi ng sunmary of

the f

acts as found by this Court on direct appeal:

The facts in this opinion are set forth in extensive
det ai | si nce t he convictions are based on
circunstantial evidence. Duckett, a police officer for
the City of Mascotte, was the only officer on patrol
from7:00 p.m, My 11, 1987, to 7:00 a.m, May 12,
1987. Between 10:00 and 10:30 p.m on May 11, Teresa

McAbee, an eleven-year-old girl, walked a short
di stance from her hone to a convenience store to
purchase a pencil. Teresa left the store with a

si xteen-year-old Mexican boy, who was doing |aundry
next door. The boy testified that they wal ked over to
t he conveni ence store's dunpster and tal ked for about
twenty m nutes before Duckett approached them A clerk
at the convenience store testified that Duckett
entered the store and asked her the girl's nane and
age, at which tine she advised him that Teresa was
between ten and thirteen years old. After indicating
t hat he was going to check on her, Duckett exited the
store and wal ked toward t he dunpster, where he | ocat ed
the two children. Duckett testified that he conversed
with the children and subsequently, acting in his
capacity as a police officer, instructed Teresa to
return home. The sixteen-year-old boy testified that,
after speaking with Duckett, he went to the | aundromat
to wait for his uncle, who arrived soon thereafter;
t hat Duckett and Teresa were standi ng near the patrol
car; and that Duckett asked the uncle the nephew s
age. Subsequent |y, Duckett suggested that the uncle
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talk to his nephew whil e he spoke to Teresa. According
to the uncle and the boy, Duckett placed Teresa in the
passenger's side of his patrol car and shut the door
bef ore proceeding to the driver's side. The uncl e al so
testified that he never saw Teresa touch the hood of
Duckett's car.

At approximately 11:00 p.m, Teresa's nother wal ked to
t he convenience store, searching for her daughter

Upon arrival, she was told by the store's clerk that
Duckett may have taken her daughter to the police
station. The nmother then left the store and spent
about an hour with her sister driving around Mascotte
in search of Teresa. During this tinme, the nother did
not see a police car. She next went to the Mascotte
police station and, finding no one there, she drove a
short distance to the Grovel and police station. There,
she told an officer that she wanted to report her
daughter as mssing. The officer told her that he
woul d contact a Mascotte officer to neet her at the
Mascotte police station. Teresa's nother returned to
t he Mascotte police station and waited for fifteen to
twenty m nutes before Duckett arrived. After arriving,
Duckett told her that he had spoken with Teresa at the
store; that she had been in his police car; and that
he had directed her to return honme. Before returning
home, the nother also filed a m ssing person report
with Duckett. Subsequently, Duckett went to the
not her's residence to get a picture of her daughter,
called the police chief to inform him of the m ssing
person report, and advised the police chief that he
had made a flyer and did not need any help in the
matter. Duckett then returned to the conveni ence store
with a flyer but told the clerk not to post it since
it was not a good picture. Although he told the clerk
that he would return with a better one, he never did.
Duckett did bring flyers to two other convenience
stores. The clerk at one of these stores testified
that, while the police wusually drove by every
forty-five mnutes to an hour, Duckett cane by at 9: 30
p.m but failed to return until he brought the flyer
| ater that evening. A tape of Duckett's radio calls
i ndi cated none between 10:50 p.m and 12:10 a.m At
1:15 a.m, Duckett went to the wuncle's house to
guestion his nephew about Teresa, and Duckett returned
to the nmother's honme around 3:00 a. m
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Later that nmorning, a man saw what he believed to be
a body in a |ake and went to find the police chief,
who determined that it was Teresa's body. The |ake is
|l ess than one mle from the convenience store where
Teresa was | ast seen.

A nmedi cal exam ner testified that the perpetrator had
sexually assaulted the victim while she was alive,
strangled her, and then drowned her, causing her
death. Prior to this incident, the victim had not
engaged i n any sexual activity. Bl ood was found on her
under pants but not in or about Duckett's patrol car
Semen was di scovered on her jeans.

A technician for the sheriff's departnment exam ned t he
tire tracks at the nurder scene and indicated that
t hey were very unusual. While | eaving the crime scene,
he observed that the tracks of a Mascotte police car
appeared to be simlar. He stopped his vehicle,
exam ned the tracks, and determ ned that they were
consistent with the tracks at the crinme scene. An
expert at trial corroborated this evaluation. The
tracks were nade by Goodyear Eagle nud and snow tires,
which are designed for northern driving. Wiile the
|l ocal tire center had not sold any of those particular
tires during its nine years of existence, it had
received two sets by m stake and placed them on the
two Mascotte police cars.

Evi dence revealed that the vehicle which left the
i npressi ons had driven through a mudhol e. However, no
evidence was presented that Duckett cleaned his
vehicle, and no debris fromthe scene was found in or
on his vehicle. Evidence was also presented that
Duckett was neat and clean later that night, as if he
had just cone on duty.

Both Duckett's and Teresa's fingerprints were
di scovered on the hood of Duckett's patrol car.
Duckett's prints were commingled with the victims

whose prints indicated that she had been sitting
backwards on the hood and had scooted up the car.

A pubic hair was found in the victims underpants.
VWil e other experts could not reach a conclusion by
conparing that hair with Duckett's pubic hair, M chael
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Mal one, an FBI speci al agent who had been qualified as
an expert in hairs and fibers in forty-two states,
exam ned the hair sanple, concluding that there was a
hi gh degree of probability that the pubic hair found
in her wunderpants was Duckett's pubic hair. Malone
also testified that the pubic hair did not match the
hairs of the sixteen-year-old boy, the uncle, or the
others who were in contact with the victim that
eveni ng.

On June 15, 1987, before his arrest, Duckett gave a
statenment in which he denied driving his vehicle to
the lake that evening. He further stated that the
victim had not been on the hood of his patrol car and
that he had stopped at the Jiffy store for coffee
after the girl went hone.

The state presented testinony of three young wonen who
al | egedly had sexual encounters with Duckett. Prior to
the introduction of this testinmony, the trial judge
instructed the jury that the testinmony was for the
limted purpose of show ng notive, opportunity, plan,
and identification. The first wonman, a petite
ni neteen-year-old, testified that, in either January
or February, 1987, she ran into Duckett while she was
attempting to find her boyfriend. After indicating
that he, too, was searching for her boyfriend, he
drove her in his patrol car in search of her
boyfriend. While in the car, Duckett placed his hand
on her shoulder and attenpted to kiss her. After she
refused to kiss him he desisted and she got out of
the car. The second wonan, a petite eighteen-year-old,
stated that, on May 1, 1987, Duckett picked her wup
whi | e she was wal ki ng al ong the hi ghway. After Duckett
drove her to a renote area in an orange grove, he
parked the car, placed his hand on her breast, and
attempted to kiss her. When she refused to kiss him
he desisted and drove her to where she requested. The
third woman, a petite seventeen-year-old, testified
that on two occasions, once in February or March,
1987, and again in April or May, 1987, she voluntarily
met Duckett at a renote area while he was on patrol
and perfornmed oral sex on him

At trial, Duckett testified that, on the night of the
murder, while running stationary radar near the
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conveni ence store, he noticed a girl talking to three
Mexi cans at a |laundromat. After he saw the girl and
one of the boys wal k over to an ice machine, he went
into the store to ask the clerk sone questions about
the girl. He then left the store, asked the children
their ages, requested that they walk to his car, and
gquestioned the boy further. At this time, the boy's
uncle arrived at the scene with sone other nen.
Subsequent |y, Duckett placed the girl in his car while
he spoke with the uncle about his nephew. After the
boy's uncle left with the other nen, Duckett obtained
nore information from Teresa and told her to go hone.
He did not see her again after she got out of the car
and wal ked in front of the store.

Duckett also stated that he then returned to the
station for a short period of tinme, went to one of the
conveni ence stores for coffee, and went on patrol. He
subsequently responded to a call by a Grovel and police
of ficer and returned to the station in Mascotte, where
he met the girl's nmother. After visiting the uncle's

home to ask sonme questions concerning the girl, he
drove to the nother's home to get a picture. He then
returned to city hall, called the police chief, and

told hi mhe was going to make a poster and contact all
t he stores.

Wth regard to Teresa's fingerprints on the hood of
his car, he explained that it was possible that she
sat on the hood when he was at the conveni ence store.
Duckett deni ed any involvenment with the three wonen.

The jury found Duckett guilty of sexual battery and
first-degree murder. In the penalty phase, the state
presented no additional testimony and Duckett
presented the testinony of four wtnesses. By an
eight-to-four vote, the jury recommended a death
sentence. The trial judge found two aggravating
circunstances, specifically, that the nurder was
commtted during the comm ssion of or imrediately
after a sexual battery and that the nurder was
especially heinous, atrocious, or cruel. The trial
judge found the existence of one statutory mtigating
circunstance, nanely, that Duckett had no significant
hi story of prior crimnal activity. The trial judge
al so determ ned that Duckett's famly background and
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education gave rise to nonstatutory mitigating
evi dence. After making these findings, the trial judge
i mposed the death sentence, concluding that the
aggravating circunstances outweighed the mtigating
ci rcumst ances, and sentenced Ducket t to life
i nprisonment for the mandatory m ni num of twenty-five
years for the sexual battery conviction

Duckett v. State, 568 So. 2d 891, 892-94 (Fla. 1990). This Court

framed the issues raised by Duckett in the follow ng way:

(1) whether the trial court erred in denying his
nmotion for a judgnent of acquittal based on his claim
that the circunstantial evidence did not exclude all
reasonabl e hypot heses of innocence; (2) whether the
trial court erred in admtting the testinony of the
three female w tnesses under the WIllians rule;
[footnote omtted] (3) whether the trial court erred
in qualifying Mchael Mal one as an expert inthe field
of hair analysis; and (4) whether the trial court
erred in inmposing the death penalty.

Duckett collaterally chall enged his convictions and sentence
beginning on May 1, 1992, when he filed his Florida Rule of
Crim nal Procedure 3.850 nmotion in the Crcuit Court. The trial
court conducted sonme ni ne days of evidentiary proceedi ngs spaced
over approximtely two years, and, on August 13, 2001, entered
an order denying all relief.! Duckett appealed the deni al of
post-conviction relief, and filed his Initial Brief on or about

May 31, 2002. The instant habeas petition was filed on June 6,

This order was entered about two-and-one-half years after
the | ast evidentiary proceeding.
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2002.
DUCKETT S PETI TION I'S UNTI MELY
In Mann v. More, this Court stated, in clear terms, that
habeas petitions nust be filed sinultaneously with the filing of
the Initial Brief on appeal from the denial of Rule 3.850
relief:

Thus, we do not bar Mann's petition wunder rule
9.140(b)(6)(E), BUT WE DO ANNOUNCE THAT IN CAPI TAL
POSTCONVI CTI ON LI TI GATI ON, EFFECTI VE JANUARY 1, 2002,
all petitions for extraordinary relief, including
habeas corpus petitions, nust be filed sinultaneously
with the initial brief appealing the denial of a rule
3.850 notion. See Fla. R App. P. 9.140(b)(6)(E). W
hol d that the sinultaneous filing requirement in rule
9.140(b)(6) (E) and 3.851(b)(2) does apply to
def endants whose convictions and sentences were
finalized prior to January 1, 1994, notw thstanding
the provision of rule 3.851(b)(6). By this holding, we
recede on this sole point fromour contrary holding in
Robi nson v. Moore, 773 So. 2d 1, 2 n. 1 (Fla. 2000).

Mann v. Moore, 794 So. 2d 595, 598 (Fla. 2001). [enphasis in
original]. Rule 3.851 provides that:
(3) Al petitions for extraordinary relief in which
t he Supr ene Cour t of Fl ori da has ori gi nal
jurisdiction, including petitions for wit of habeas
corpus, shall be filed sinultaneously with the initial
brief filed on behalf of the death-sentenced prisoner
in the appeal of the circuit court's order on the
initial motion for postconviction relief filed under
this rule.

Rule 3.851, Fla. R Crim P. Duckett did not conply with the
clearly-expressed filing requirenments contained in the Rul es of

Crim nal Procedure which were stated, in unequivocal terns, in
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this Court’s Mann opinion. Duckett can have no excuse for

failing to tinmely file his petition for habeas corpus relief,
and it should be dismssed as untinely in accord with this
Court’s clear ruling in Mann.?
RESPONSE TO CLAI MS FOR RELI EF
| . THE ACTUAL | NNOCENCE CLAI M
On pages 5-13 of the petition, Duckett argues that he is
“innocent and his execution would be a m scarriage of justice.”
When the histrionics of this claim are stripped away, what
remains is an argunent that presents an interesting history of
opposition to capital punishnment, but wholly fails to explain
(or, indeed, do anything other than specul ate) why Duckett is
supposed to be entitled to sone sort of relief. This clai mmkes
only the bare assertion that “the key w tness agai nst” Duckett
lied at trial, identifies no record support for any of the few
factual assertions that are contained in the petition, and

of fers no expl anation of what the evidence is or howit supports

Duckett’s clear failure to file his habeas petition in a
timely manner is a procedural bar that this Court should
enforce, and is a bar that will be respected by the Federal
courts. See, Coleman v. Thonpson, 504 U S. 188, (1992)
(Enforcing a state procedural bar ruling holding untimely a
proceedi ng that was instituted three days after expiration of
the filing deadline.)



this claim? Because this claim wholly fails to identify any
basis for granting relief, it is insufficiently pleaded, and
does not constitute a basis for relief.

To the extent that this claim is based wupon the
“recantation” that is the subject of the previously-filed Rule
3.850 appeal, that <claim is properly addressed in that
proceedi ng, and, because that is so, is not properly brought in
a petition for habeas relief. F.R CrimP.3.850(h); Ventura v.
State, 794 So. 2d 553 (Fla. 2001); Atwater v. State, 788 So.2d
233 (Fla. 2001); Scott v. Dugger, 604 So. 2d 465 (Fla. 1992);
Par ker v. Dugger, 550 So.2d 459 (Fla. 1989). In any event, the
coll ateral proceeding trial court rejected the “recantation” as
i ncredi ble, and that credibility choice should not be disturbed.*

Finally, the evidence of Duckett’s guilt which is set out
above makes no reference to witness Gurley (who allegedly
recanted), and, despite Duckett’s claimto the contrary, has not

been called into question in any way by any matter that is

30f course, assertions by counsel are not evidence to
support a claimfor relief.

“The evi dence, independent of the “recanting” wtness, is
nmore than enough to sustain a sufficiency of the evidence
chal l enge even under the higher standard applied to
circunstantial evidence cases. This Court’s direct appeal
opi nion did not even nention the “recanting” witness’' s testinmony
-- even without that wtness, there is nore than enough to
convi ct .
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before this Court. This Court found that the evidence was
sufficient to exclude all reasonable hypotheses of innocence,
and none of that evidence has been underm ned in any fashion. In
light of that finding, Duckett’'s claim of “innocence” fails
because the evi dence does not support it. \What Duckett has tried
to present as a claimof “actual innocence” is, when stripped of
its constitutional pretensions, nothing nore than his continuing
di ssatisfaction over being convicted of nurder and sentenced to
death. This claimhas no colorable basis, and all relief should
be deni ed.

I'l. THE “BRADY” CLAI M

On pages 13-17 of his brief, Duckett argues that the State

commtted a Brady violation on direct appeal by “failing” to

di sclose (during the 1990 direct appeal) the contents of the

April 1997 Departnent of Justice report concerning the FBI

| abor at ory. This claimis inproperly pleaded in this habeas
proceedi ng because it is properly presented in a Rule 3.850

proceeding. MIIls v. Dugger, 574 So.2d 63 (Fla. 1990), Wite v.
Dugger, 511 So.2d 554 (Fla. 1987).° In addition to being

i nproperly raised in this proceeding, the fundanental defect

°In footnote 11 on page 17 of the petition, Duckett admits
that these issues are also raised in the appeal fromthe deni al
of his Rule 3.850 notion. That adm ssion highlights the inproper
nature of these clains.
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with this claimis its factual inpossibility. The State sinply
cannot have “di scl osed” the 1997 report, which obviously did not
exist at the time of the trial and direct appeal -- it is
di si ngenuous to suggest to the contrary. The “Brady” claimis a
| egal inpossibility under these particular facts, and woul d not
supply a basis for relief evenif it were properly contained in
t hi s habeas petition.

Moreover, the trial record indicates that Agent Mal one was
extensively questioned about his expert qualifications, and
i kewi se, the Rule 3.850 record indicates that Agent Mal one was
questioned at |ength about the Departnment of Justice report.
(R1782-1792, 1799-1800). This “issue” does not anount to a Brady
viol ation, and Duckett’s clains to the contrary have no basis in
| aw or fact.

Li kewi se, the Brady claimwhich is predicated on the “prior
testing” of the unknown hair by FDLE is not cognizable in this
proceedi ng because it can be (and has been) raised in the Rule
3.850 proceedi ngs. Because that is so, the claimis not properly
raised in this proceedi ng, and shoul d be di sm ssed on that basis
alone. MIls, supra; Wite, supra.

Moreover, in addition to being inproperly raised in this
proceedi ng, this claimhas no factual basis because it is based

upon a strained interpretation of the trial testinony. The tri al
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record indicates that Agent Ml one testified that he was not
initially aware that the known hair sanple had been exam ned by
anot her crinme | aboratory (R1028), not that he never knew of the
prior exam nation. In any event, the record at the tinme of trial
(R1028-9), and the testinony at the evidentiary hearing nmakes it
cl ear that when the prior exam nation is inconclusive, as is the
case here, the FBI |aboratory will undertake an exani nation of
the evidence at issue. (R1771). The claim set out in Duckett’'s
habeas petition is based upon a disingenuous interpretation of
the record, and does not provide a basis for relief because it
has no basis in fact. There is sinply no fal se testinony, nor is
t here any non-di scl osure of favorable evidence -- even viewed in
the light nost favorable to Duckett, there is no basis for
relief because there is no error. This claim is inmproperly
raised in this proceeding in addition to having no basis in
fact. Al relief should be denied.?®
[11. THE | NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL CLAI M
On pages 18-20 of the petition, Duckett argues that

“numerous constitutional deprivations were not raised nor

°To the extent that further discussion is necessary, none of
these matters are “material” wunder Brady, nor is there any
possibility of a different result had the facts alleged been
pl aced before the jury (even assunming that that is possible,
given that one conponent of this claim post-dates Duckett’s
trial by several years).
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adequately briefed.”” This claimis insufficiently briefed, and,
for that reason, is unworthy of consideration. It is axiomatic
that the purpose of an appellate brief is to present |ega
argument along with the authority to support that argunent --
there is no rational basis upon which a habeas corpus petition
should be treated differently. Duckett has done no nore that
list some five “exanples” of issues that “could” have been
raised (Petition at 18) -- no record citations identify the
claimed errors, and Duckett has not favored this Court wth
citation to authority supporting his clainms of error. Duckett
has done little nore than all ege that certain vaguel y-identified
errors occurred, and suggest that this Court must |ocate the
errors to which Duckett refers and then construct his argunment
for relief for him That is not the purpose of an appellate
proceedi ng, and this clai mshould be stricken as insufficiently
pl eaded.

To the extent that it is possible toidentify what Duckett’s

clains are? and the Respondent does not agree that such is his

'Duckett later asserts, in equally vague fashion, that
“several meritorious argunents were avail able” -- he does not
identify those argunents. (Petition, at 19).

®Respondent will make no attenpt to identify the allegedly
“i nproper prosecutorial argunment and comrents” for Duckett. He
is the master of his case, and his failure to fulfill his

responsibilities does not require Respondent to do Duckett’s job
for him
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responsibility, the jury instructions given at the penalty phase
of Duckett’'s trial were the standard jury instructions
promul gated by this Court. (TR2028-2029, 2062-2067). There was
no error in the giving of those instructions, and, at the tine
of Duckett’s direct appeal, the instructions with respect to the
aggravators and mtigators had recently been upheld by this
Court. See, Stewart v. State, 549 So. 2d 171 (Fla. 1989); see
al so, Fotopoulos v. State, 608 So. 2d 784 (Fla. 1992). Duckett’s
claim that there was no “factual support” for the heinous,
atrocious or cruel aggravator is spurious -- the cause of death
was drowni ng and strangul ati on, both of which are very nearly
facts which per se establish the heinousness aggravating
circunstance. Hitchcock v. State, 578 So. 2d 685 (Fla. 1990).
Wth respect to the claimthat there was insufficient support
for the “in the course of a sexual battery” aggravator, the true
facts are that Duckett was convicted of sexual battery, and this
Court affirmed that conviction. Duckett v. State, supra. Agai nst
t hat backdrop, there could be no possibility of success.

The clainms that the jury instructions “mnim zed the jury’s
role in the sentencing process” and that the burden was shifted
to the defendant have been repeatedly rejected by this Court.
See, Hunter v. State; Fotopoulos v. State; supra; G ossman v.

State, 525 So. 2d 833 (Fla. 1988). Those clains are not
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meritorious, and appellate counsel was not ineffective for not
rai sing those clains on appeal.

For the reasons set out above, the claims which Duckett
claims should have been raised on direct appeal are neritless,
and, as such, could not have led to a reversal of his
convictions and sentences. Because that is so, Duckett can
denonstrate neither deficient performance nor prejudice on the
part of appellate counsel. Because that is so, he cannot nake
t he showi ng required of himunder Strickland v. Washi ngton, and
is not entitled to relief of any sort. Teffeteller v. Dugger,
734 So. 2d 1009, 1027 (Fla. 1999); Scott v. Dugger, 604 So. 2d
465, 469 (Fla. 1992); Johnson v. Dugger, 523 So. 2d 161 (Fla.
1988); Herring v. Dugger, 528 So. 2d 1176 (Fla. 1988); Suarez v.
Dugger, 527 So. 2d 190 (Fla. 1988). Even if the appellate
i neffective assistance of counsel claimwas sufficiently pled,
it would not be a basis for relief.

V. THE APPRENDI V. NEW JERSEY CLAI M

On pages 20-22 of his petition, Duckett argues that Apprendi
v. New Jersey, 530 U S. 466 (2001) and [Ring v. Arizona, 122
S.Ct. 2428 (2002)] invalidates Florida’s capital sentencing
scheme because a Florida jury is not required to specify which

aggravators it found, and is not required to render its advisory
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verdi ct by unanimobus vote.® This claimis procedurally barred
fromreview

Alternatively and secondarily, the Apprendi/Ring-based
claims are not grounds for relief because Apprendi does not
affect Florida capital sentencing proceedi ngs, because of the
fashion in which the Florida death sentenci ng statute functions.
In MIls v. More, this Court stated:

The mpjority opinion in Apprendi forecloses MIlls
cl ai mbecause Apprendi preserves the constitutionality

of capi t al sentencing schenmes like Florida's.
Therefore, on its face, Apprendi is inapplicable to
this case.

MIlls v. More, 786 So. 2d 532, 537 (Fla. 2001). See, Mann v.
Moore, 794 So. 2d 595 (Fla. 2001). Card v. State, 803 So. 2d
613, 628 (Fla. 2001); Hertz v. State, 803 So. 2d 629 (Fla.
2001); Looney v. State, 803 So. 2d 656 (Fla. 2001). The Apprendi
and Ri ng decisions are inapplicable, and there is no basis for
relief.

To the extent that additional discussion of this claimis

required, this Court, in MIIls, explained the statutory maxi num

sentence to which a defendant convicted of first degree nurder

Duckett did not raise this claim or any variant of it, at
trial, on direct appeal, or in his Rule 3.850 proceeding. This
claimis barred by a triple layer of procedural bar, and this
Court should enforce Florida’s well-settl ed procedural rules and
decline to review this claim
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was subj ect:

[MIIls] argues that the statute in effect at the tine
of the initial trial made the maxi num penalty for his
crime life inprisonnent. Only after the jury verdict
and further sentencing proceedings, MIIls argues,
could death be a possible sentence. This particular
schenme, MIlls argues, puts the sentence of death
out si de of the maxi mnum penalty avail able and triggers
Apprendi protection.

Wth regard to the statute in effect at the tine of
trial, MIls <cites section 775.082(1), Fl ori da
Statutes (1979), which provided:

A person who has been convicted of a capital
fel ony shal | be puni shed by life
i mpri sonment and shall be required to serve
no less than 25 years before beconi ng
eligible for parole unless the proceeding
held to determ ne sentence according to the
procedure set forth in 8 921.141 results in
finding by the court that such person shall
be punished by death, and in the latter
event such person shall be punished by
deat h.

§ 775.082(1) Fla. Stat. (1979). MIIls argues that this
statute makes life inprisonment the maxi num penalty
avai lable. MIls argues that the statute allow ng the
judge to override the jury's recomendati on makes it

clear that the maxinmum possible penalty is life
i nprisonment wunless and until the judge holds a
separate hearing and finds that the defendant is death
eligible.

The pl ain | anguage of section 775.082(1) is clear that
t he maxi mum penalty avail able for a person convicted
of a capital felony is death. Wen section 775.082(1)
isread in pari materia with section 921.141, Florida
Statutes, there can be no doubt that a person
convicted of a capital felony faces a maxi num possi bl e
penalty of death. (FN4) Both sections 775.082 and
921.141 clearly refer to a "capital felony." Black's
Law Dictionary defines "capital" as "punishable by
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execution; involving the death penalty." Black's Law
Dictionary 200 (7th ed.1999). Merriam Webster's
Col | egi ate Dictionary defines "capital" as "puni shabl e
by death ... involving execution." Merriam Wbster's
Col l egiate Dictionary 169 (10th ed. 1998). Therefore,
a "capital felony"” is by definition a felony that may
be punishable by death. The maxi num possi ble penalty
described in the capital sentencing schenme is clearly
deat h.

(FN4.) Section 921.141, Florida Statutes (1979),
provi des:

Upon conviction or adjudication of guilt of

a defendant of a capital felony, the court

shal | conduct a separate sent enci ng

pr oceedi ng to det erm ne whet her t he

def endant should be sentenced to death or

life inprisonnment as authorized by 8
775.082.

(3) ... Notw thstanding the recomrendation

of a majority of the jury, the court, after

wei ghing the aggravating and mtigating

circunstances, shall enter a sentence of

life inmprisonment or death...
MIlls v. Moore, 786 So. 2d 532, 537-38 (Fla. 2001). [enphasis
added]. Under Florida law, as announced by this Court, a
def endant convicted of a capital felony enters the penalty phase
(or, in the phraseology of the United States Supreme Court, the
sel ection phase) eligible for the death penalty. Because that is
so, a death sentence is not an “enhancenent” of the sentence --

it is a sentence that a defendant convicted of a capital felony

is eligible to receive, and which can be inposed after the
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requi red penalty phase proceedi ngs are conducted, the advisory
verdict is rendered, and the sentencing court considers that
advi sory sentence in accordance with Florida | aw.

Ring v. Arizona did nothing to change Florida law, and, in
fact, was brought about by the United States Suprene Court’s
m sunder standing of Arizona law in reaching its decision in
Walton v. Arizona. A mstake as to Arizona | aw does not equate
to a m stake about the fashion in which Florida | aw operates,
especially when this Court has explicitly answered that question
in MIls and the cases following it. Ring does not require jury
sentencing -- it only requires that the jury nmake the
determ nation of death eligibility which is exactly what the
jury does in Florida. Ring v. Arizona, 122 S.Ct. 2428, 2445
(2002).

The decisions of the United States Suprenme Court
interpreting Florida s death penalty act are in accord with the
foregoing discussion -- a Florida capital defendant is “death
eligible” based upon the jury' s verdict of guilty of the capital
felony (i.e., first-degree murder). Unli ke the statutory schenes
in some states, Florida' s statute determnes the eligibility of
a defendant to receive a death sentence at the guilt-innocence
stage of +the <capital trial, not during the penalty (or

sel ecti on) phase. See, Proffitt v. Florida, 428 U. S. 242 (1976).
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I n distinguishing between the eligibility and selection
phases of a capital prosecution, the United States Suprene Court
has st at ed:

The eligibility decision fits the crine within a
defined classification. Eligibility factors al nost of
necessity require an answer to a question with a
factual nexus to the crinme or the defendant so as to
"make rationally reviewable the process for inposing
a sentence of death." Arave, supra, 507 U S., at 471

113 S. Ct., at 1540 (internal quotation marks omtted).
The sel ection decision, on the other hand, requires
i ndi vi dual i zed sentenci ng and nmust be expansi ve enough
to accomopdate relevant mtigating evidence so as to
assure an assessnent of the defendant's cul pability.
The objectives of these two inquiries can be in sone
tensi on, at | east when the inquiries occur at the sane
tinme. See Romano v. klahoma, 512 U. S., at 6, 114
S.C., at 2009 (referring to "two sonewhat
contradi ctory tasks").

Tuilaepa v. California, 512 U S. 967, 973 (1994). [enphasis
added]. The distinction between the anal ytical basis of the two
stages of a capital prosecution is significant, and, under
Florida |law, no argunent can be made that a capital defendant
does not enter the “selection” phase eligible for a death
sentence.® Even if Apprendi is sonehow applicable to Florida
capi tal sentencing, and even if the procedurally barred claimis

avail able to Duckett, there is no basis for relief because of

“That the capital sentencing statutes in other states may
not function in this way is not the issue, and is of no nonent
here -- Florida's statute answers the “eligibility” question at
the guilt phase of a capital trial.
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the manner in which Florida s death penalty statute operates. !

Moreover, even if Apprendi is sonmehow applicable to
Fl orida s capital sentencing schenme, that result would not help
Duckett . The during an enunerated felony aggravating
circumstance found by the sentencing court falls within the
“prior conviction” class of aggravating circunstances, and, as
such, is outside any possible reach of the Apprendi decision. In
ot her words, no matter how Apprendi night at some point be

interpreted, an aggravator that is not affected in any fashion
by that decision is present (and was found beyond a reasonable
doubt by the jury) -- under the facts of this case, that
aggravator is sufficient to support a sentence of death even if

t he hei nousness aggravator is not considered.!?

YDuckett’s argunent that aggravators are “elenments of the
crime” has been expressly rejected by this Court. Hunter v.
State, 660 So. 2d 244, 254 (Fla. 1995); Hildwin v. State, 531
So. 2d 124, 128 (Fla. 1988), aff'd, 490 U S. 638, 109 S.Ct.
2055, 104 L.Ed.2d 728 (1989).Likewi se, the argunent that a
unani nmous jury sentence recommendation is required has been
rejected. Evans v. State, 800 So. 2d 182 (Fla. 2001); Sexton v.
State, 775 So. 2d 923 (Fla. 2000); Alvord v. State, 322 So. 2d
533 (Fla. 1975). These sub-clains are not a basis for relief,
and, in any event, are procedurally barred for the sanme reasons
that the Apprendi claimis procedurally barred.

Lapprendi expressly excluded prior convictions from the
matters that nmust be found by a jury before “sentence
enhancenent” is allowable. The State does not concede that a
sentence of death, in Florida, is an “enhanced sentence” as t hat
termis used in Apprendi.
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To the extent that Duckett clains that he is entitled to
“notice” of the aggravating circunstances upon which the State
intends to rely, that claim has been consistently rejected by
this Court, and Duckett has suggested no basis for revisiting
settled Florida law. In rejecting this claim years ago, this
Court stated:

The aggravating factors to be considered in

determning the propriety of a death sentence are

l[imted to those set out in section 921.141(5),

Florida Statutes (1987). Therefore, there is no reason

to require the State to notify defendants of the

aggravating factors that it intends to prove

Hitchcock v. State, 413 So. 2d 741, 746 (Fla.), cert.

deni ed, 459 U. S. 960, 103 S.Ct. 274, 74 L.Ed.2d 213

(1982). Vining's claim that Florida's death penalty

statute is unconstitutional is also without nmerit and

has been consistently rejected by this Court. See

Thonpson v. State, 619 So. 2d 261, 267 (Fla.), cert.

denied, --- U S ----, 114 S. Ct. 445, 126 L.Ed.2d 378
(1993), and cases cited therein.

Vining v. State, 637 So. 2d 921, 927 (Fla. 1994); see al so, Mann
v. Moore, 794 So. 2d 595 (Fla. 2001); Medina v. State, 466 So.
2d 1046, 1048 n. 2 (Fla. 1985) (State need not provide notice
concerning aggravators). This claimis not a basis for relief,
and Duckett’s sentence should not be disturbed.

Li kewi se, Duckett’s claimthat the jury instruction on the
wei ghi ng of the aggravating and mtigating circunmstances shifted
the burden of proof is based upon Apprendi v. New Jersey, and

is, therefore, procedurally barred and w thout nerit because

23



Apprendi is inapplicable. Moreover, even discounting the
Apprendi conponent of this claim it has |ong been rejected by
this Court. Hunter v. State, 660 So. 2d 244, 253 (Fla. 1995);
Fot opoulos v. State, 608 So.2d 784, 794 n. 7(Fla. 1992);
Francois v. State, 423 So. 2d 357, 360 (Fla. 1982); Arango V.
State, 411 So. 2d 172 (Fla.), cert. denied, 457 U. S. 1140, 102
S.Ct. 2973, 73 L.Ed.2d 1360 (1982). There is no basis for
relief, and Duckett’s conviction should be affirmed in all
respects.

Regardl ess of the applicability of Apprendi to capital
sentencing in general, and to Florida capital sentencing in
particular, that claim is, in the context of this case,
procedurally barred for the reasons set out above. This Court
should address the procedural bar first, and should only
consider the nerits of this claimin the alternative, in order
to protect the validity and integrity of Florida s |long-settled
procedural bar rules. 1

CONCLUSI ON

Wher ef or e, based upon the foregoing argunents and

authorities, the Respondent respectfully requests that this

BThe Appendi/Ring issue is pending before this Court in
Bottoson v. Moore, Case No. 02-1455 and King v. Mdore, Case No.

02-1457.
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Court deny the Petition for Wit of Habeas Corpus.
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