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ARGUMENT

THE FIFTH DI STRICT COURT OF APPEAL
ERRED I N GRANTI NG THE STATE' S
CERTI ORARI  PETITION WMHEN THE TRIAL
COURT’ S APPROPRI ATE RELI ANCE ON HERRI NG
v. STATE, 501 SO. 2D 19 (FLA. 3® DCA
1986), FELL FAR SHORT OF CONSTI TUTI NG A
DEPARTURE FROM THE ESSENTI AL
REQUI REMENTS OF LAW

Page 4 of the State’'s Brief has stated the issue as

being “[Whether the pre-arrest refusal to submt to a

gunshot resi due test Is admssible to denpnstrate
consci ousness of quilt”. Petitioner Menna respectfully
submts that the issue before this Court 1is nore

appropriately framed as whether the trial court departed
from the essential requirenments of law in relying upon

Herring v. State, 501 So.2d 19 (Fla. 39 DCA 1986), to

exclude refusal evidence it determned to be of little
probative value, conpared to its substantial ability to

create unfair prejudice. The crux of Petitioner Menna's
argument is that the circuit court’s pre-trial in [imne
ruling did not involve a departure from the essential
requi renents of | aw—such as would have legally justified
the Fifth District’s grant of certiorari relief to the

State of Florida.



As enphasi zed throughout Petitioner’s Initial Brief,
the circuit court bel ow was assessing the adm ssibility of
the “refusal evidence” in the context of Ms. Menna's
assertion that her refusal occurred in circunstances too
anbi guous to be probative of guilt; and her related
contention that the evidence should be excluded, under FEl a.
Stat. s.90.403, because any margi nal probative value it
m ght have was substantially outweighed by its ability to
create unfair prejudice. The reason for Petitioner’s
enphasis is that one of the nore peculiar aspects of the

Fifth District’s certiorari decisionin State v. Mnna, 793

So.2d 1029 (Fla. 5" DCA 2001), is that the intermedi ate
appel l ate court does not even acknow edge that: (1) Ms.
Menna objected to the adm ssibility of the refusal evidence
on the grounds that it |acked | ogical and | egal rel evancy;
and, (2) the circuit court’s amended order (excluding the

refusal evidence on the authority of Herring v. State,

supra,), was the outcome of the circuit court’s evidentiary
rulings on Ms. Menna' s relevancy objections. When the
circuit court’s anended order is accurately viewed for what
it is [a case-specific determnation that the State’s
refusal evidence either | acked probative value entirely, or

el se possessed limted probative value that was



substantially outweighed by its potential to create unfair
prejudice], it then becones readily apparent that the tri al
court’s ruling involved no departure from the essenti al
requi renments of | aw.

The “balancing test” of s.90.403 [where the trial
court is required to weigh the probative val ue of evidence
against the danger that the wevidence wll unfairly
prejudi ce the accused], of course, applies across-the-board

to all kinds of evidentiary offers. Pardo v. State, 596

So.2d 665, 667-668 (Fla. 1992); Diaz v. State, 747 So.2d
1021, 1024 (Fla. 39 DCA 1999), (autopsy findings, like any
ot her evidence, are subject to the balancing test of
s.90.403, and the adm ssibility of the same can only be
deci ded on a case by case basis). This Court’s analysis in

Taylor v. State, 648 So.2d 701, 704-705 (Fla. 1995), as

well as the Third District’s analysis in Herring v. State,

supra at 20-22, plainly reflect that “refusal evidence”,
li ke any other evidence, is adm ssible (over objection)
only if it has probative value, and only if it is not
undul y prejudicial. However, wunder the State's flawed
reasoni ng, evidentiary considerations bearing on rel evance
apparently serve no real role in determning the

adm ssibility of refusal evidence. | nst ead, apparently,



adm ssibility turns exclusively on whether the citizen
possessed a constitutional right to refuse the test; or on
whet her | aw enforcenent officers affirmatively told the
citizen she could refuse the test. The State’s brief has
utterly failed to respond to Petitioner’s briefed assertion
that the rules of evidence can and do preclude the State’s
use of evidence quite independently of any constitutional
st andar ds.

Mor eover, the bal ancing test required when a s. 90.403
objection is raised to an evidentiary offer necessarily
i nvol ves a great deal of discretion—and it is the trial
judge who is in the best position to make this judgnent

call. See, Sexton v. State, 697 So.2d 833, 837 (Fla.

1997),(trial court enjoys broad discretion in determ ning

the | ogical and |egal relevancy of evidence); Stephens v.

State, 787 So.2d 747, 759 (Fla. 2001),(the trial court is
to be accorded wi de discretion in determ ning whether

evidence is unduly prejudicial); Sims v. Brown, 574 So.2d

131, 133 (Fla. 1991),(the correct standard of review is
that a trial judge's s.90.403 ruling is not subject to
reversal unless there is a clear abuse of discretion).
Since the s.90.403 balancing test involves trial court

di scretion focused on the evaluation of case-specific



factors and evidence, the sanme itemof evidence may wel | be
correctly admtted in one case, and just as correctly

excluded in another. State v. MC ain, 525 So.2d 420, 422

(Fla. 1988). In the case sub judice, the Fifth District

commtted clear | egal error by vacating the circuit court’s
| egal |y sound, factually supported inlimne ruling. There
was no requisite departure fromthe essential requirenments
of law to justify the grant of the State's certiorari
petition. | ndeed, the circuit court’s order would have
deserved to have been left intact even if the Fifth
District had been applying the far |ess rigorous abuse-of -
di scretion standard of review

At page 11 the State's brief urges this Court to
decline to accept jurisdiction on the ground that there are

“significant factual differences” between Herring, supra,

and the case at bar. 1In its related discussion, the State
neglects to nention some striking simlarities shared

bet ween Petitioner’'s case and Herring. supra, and then

di scusses its view of factual differences in ternms |largely
not supported by the factual record devel oped in the trial

court. First, both Herring. supra, and the case at bar

concerned i nstances where individuals refused to submt to

gun  powder residue testing requested by officers



investigating a fatal shooting. Second, in both Herring,
supra, and the instant case, the State sought to introduce
evi dence of the refusal as proof of guilt. Third, in both
cases, the trial <court was requested to exclude the
evidence on the basis that the refusal occurred under
circumstances not probative of gquilt; or else under
circunmst ances where admtting the refusal evidence woul d be

unfairly prejudicial. Fourth, neither in Herring, supra,

nor in the case at bar, did the requesting officer(s): (1)
ever inform the defendant that he or she was required to
submt to testing; or (2) ever informthe defendant that
choosing not to take the test could sonehow be used agai nst
hi mor her in some way. Though the State is correct inits
observation that Ms. Menna, unlike M. Herring, was told
the requested test was non-invasive and painless—that
factual difference does not carry the weight or inport that
the State tries to assign to it. The Herring Court’s
ruling rests on the fact that M. Herring was not infornmed
he was required to submt to testing; and was not warned
that his refusal to do so could be used against himin sonme
way. The two key or pivotal factors seen in Herring,
supra, are fully present in the case at bar where |aw

enf orcenent testinony was uncontroverted that the test was



presented to Ms. Menna as if it was optional; and she was
given no warning that her refusal could be acconpani ed by
adver se consequences.

On pages 3, 5, and 11 of its brief the State contends
(wi thout any corresponding record citations), that Ms.

Menna, unli ke the defendant in Herring, supra, was told the

test provided “reliable” or “scientifically reliable”
evi dence. Neither Detective McCann nor Detective Lall enent
ever testified that Ms. Menna was told the test would
produce “reliable” or “scientifically reliable” evidence.
Nor is there record support for the State’'s simlar
assertion (page 9 of its brief) inplying that Ms. Menna
was told the test would “conclusively” elimnate her as a
suspect .

On pages 2, 5 and 11, of the answer brief the State
represents that Ms. Menna was told the proposed test could
“clear her from prosecution”. Even though the Fifth

District used this termnology [State v. Menna, 793 So. 2d

1029, 1032 (Fla. 5'" DCA 2001)], as it was winding its way
around the circuit court’'s fact-findings to reach the
contrary concl usion that Ms. Menna was aware of an adverse

consequence—there is no evidentiary support for the notion

that Ms. Menna was being threatened with prosecution at



the tinme the testing requests were initially mde and
refused; or that the testing requests were couched as
t hough her arrest or prosecution was inmnent unless she
submtted to testing as a neans of “clearing herself”
Detective MCann's testinmony unm stakably indicated the
testing requests were presented to Ms. Menna as though
conpliance was optional; and that she was told it was a
routine investigative procedure which m ght someday prove
useful should an arrested suspect try to nake an i ssue over
whet her the police did a thorough job of investigating her
husband’ s shooting. (R 13-15, 17-18)

On page 9 of its brief the State contends that the
failure of |aw enforcement to warn Ms. Menna of any
adverse consequences attendant to her refusal has no
bearing on the adm ssibility of her refusal evidence, but
“goes [only] to the weight..” Again, the State seens
fundamentally unwilling to acknowl edge that non-probative
or unduly prejudicial evidence (even if probative) is

i nadm ssi bl e under the Florida Evi dence Code.

On pages 3, 10, and 11, the State says that
i ntroduci ng evidence of Ms. Menna’'s refusal is “just |ike”
i ntroducing evidence that a driver refused to submt to

breath al cohol testing after being arrested for driving

10



whi l e i npaired. The fallacy of the State's position is

that Fla. Stat. s.316.1932 requires that the arrested

driver be explicitly warned that adverse consequences

[ suspension of driver's license] will flowfromhis or her
refusal to submt to breath al cohol testing. I f no such
warning is given, no |icense suspension occurs; and
evidence of the refusal is rendered inadmn ssible. Even

t hough the undisputed evidence showed (and the circuit
court so found) that Petitioner Menna wasn’t advised of a
si ngl e adverse consequence that m ght attach to her refusal
to submt to an optional hand-swab test—the State
nonsensically maintains she is “[jJust |ike a driver who
knows that refusing to submt to a test.can result in the
| oss of his driver’'s license..”.

As set forth in pages 13 through 23 of her Initial
Brief, Petitioner Menna continues to submt that the Fifth
District’s certiorari decision cannot be reconciled with

Herring v. State, supra; that Herring, supra, was legally

and factually dispositive of the evidentiary issue before
the circuit court below, and was correctly relied upon;

t hat Herring, supra, was and is “good |law’, and thus has

not been overruled; and that the Fifth District erred in

guashing the circuit court’s in limne ruling when the

11



circuit court did not depart from the essential
requi rements of lawin determ ning that the State coul d not
i ntroduce non-probative and unduly prejudicial evidence of

her refusal for the purpose of denonstrating guilt.
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CONCLUSI ON

Based on the foregoing argunent and authorities, the
Petitioner requests this Court to reverse the certiorari
decision of the Fifth District Court of Appeal, wth
directions to reinstate the circuit court’s anended order
granting the defense notion in |imne.

Respectfully subm tted,

M CHAEL J. SNURE

KI RKCONNELL, LI NDSEY, SNURE
AND YATES, P.A.

1150 Louisiana Ave., Suite 1
P.O. Box 2728

W nter Park, FL 32790- 2728
Tel ephone: (407) 644-7600
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Attorneys for Petitioner
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a copy of the foregoing Reply
Bri ef has been furnished by U S. Mail delivery to Assistant
Attorney General Belle B. Schumann, O fice of the Attorney
General, 444 Seabreeze Blvd., 5'" Floor, Daytona Beach, FL

32118, this __ day of Decenber, 2001.
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CERTI FI CATE OF COMPL| ANCE
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font requirements of Fla. R App. P. 9.210(a)(2).
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