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STATEMENT OF THE CASE AND FACTS

The appellant’s brief is replete with assertions that are
not supported by the record below. Sone of these alleged facts
fail to offer any record citation for support, and others
provide record citations to the allegations and supporting
docunments in the postconviction notion, or to sources outside of
the record, rather than to actual evidence presented. A few
exanpl es i ncl ude:

“When he was awaiting trial for the nurders, Richard Cooper
was so nentally distraught that he nutilated hinmself, attenpted
suicide in jail and had to be placed on psychotropic
medi cation.” (Appellant’s Initial Brief, p. 1, and p. 37, citing
to ROA 612-613 [appendi x to anmended postconviction notion]; and
at p. 28, without record citation). The followi ng summari zes
the only testinony presented at the evidentiary hearing about
t hese assertions: Ky Koch testified at the evidentiary hearing
t hat he recall ed sonmeone telling himaround the end of the tri al
t hat Cooper had attenpted suicide during the trial; he did not
know if Cooper had been on any nedications at the tine, he
t hought he m ght have heard sonet hi ng about this after the fact,
but he wasn’t sure what he had heard or the source (PC. V7/1040-
41) . Cooper’s brother, Donnie, testified that he recalled

Cooper tal ki ng about suicide many tines as they were grow ng up,



and Cooper may have cut his wists at sometinme (PC. V7/1156).
Cooper’s postconviction nental health expert, Dr. Brad Fisher
testified that he thought he had read in Cooper’s jail records
a reference to a suicide attenpt, but that when he revi ewed the
records totry to locate the reference, he was not able to do so
(PC. Vv8/1283). Mental health expert Dr. Sidney Merin confirnmed
that Cooper’s jail records did not include any reference to a
suicide attenpt, although there were indications of self abuse
and self destructive thinking; Cooper had told Merin that he did
not believe in suicide, as he was concerned that he couldn’'t get
to heaven that way, and he deni ed being suicidal (PC V11/1660-
61). There was no testinony presented regarding the use of
psychotropi c nmedication, and no other evidence regarding any
self-nmutilation or suicide attenpt.

“In reality, Skalnik had, prior to M. Cooper’s trial,
testified against ten defendants.” (Enmphasis in original;
Appellant’s Initial Brief, p. 8, p. 28, and p. 35, all wthout
any citations to the record). Wen first asserted at page 8,
Cooper includes a footnote listing ten nanmes with 1980 or 1981
case nunbers, indicating that Skal nik had “testified”! in these

cases. None of the records fromany of these cases are before

1Cooper does not define what he considers to be “testinmony” for
purposes of this assertion. It is possible that Skalnik
provi ded sworn statenments to | aw enforcenent in these cases.

2



this Court, and no testinony or other evidence regarding the
extent to which Skalnik may or my not have testified as
represented has been offered. In fact, Skalnik testified in his
pretrial deposition on November 18, 1983, that he had previously
testified in approximately three or four other cases over a
period of two or two and a half years (PC. SV1/26); he testified
at a pretrial hearing that he had testified in only about two or
three other cases (DA, V5/496); and he testified at the
evidentiary hearing that he had testified in other cases, but he
did not recall how many (PC. V9/1415). Skalnik’s testinmony from
these proceedings is the only conpetent evidence before this
Court regarding the nunber of tines he had testified prior to
t he Cooper trial, and it is all consistent.

Cooper alsorelies on extra-record material in claimngthat
Jeff MCoy testified in Terry Royal’s trial that Wilton
exerci sed substantial control over the other defendants, and
t hat Cooper had been the first to return to the car (Appellant’s
Initial Brief, p. 45). Records from the Royal trial are not
properly before this Court in this case, and therefore reliance

on this testinony is msplaced. Johnson v. State, 660 So. 2d

648, 653 (Fla. 1995).

The follow ng statenments from Cooper’s brief do not include

any citations to the record and are not in any way supported by



t he evidence presented bel ow

“Koch obtained confidential information about Skal nik
during his crimnal representation of Skalnik.” (Appellant’s
Initial Brief, p. 61). There is never any attenpt to identify
any alleged confidential information that may have been
obt ai ned. Bot h Koch and Skalnik testified at the evidentiary
heari ng, and neither even suggested that confidenti al
information wmy have been exchanged. Skal nik had no
recollection of the representation, and Koch only vaguely
recalled there had been a brief representation (PC. V7/1019,
1044; V9/1518).

“First, Koch adm tted under oath that he refrained from
interviewing Skalnik prior to trial because of his prior
representation.” (Appellant’s Initial Brief, p. 63, and p. 64).
In fact, Koch testified directly to the contrary. When Koch
testified that he had not gone to the jail to interview Skal nik
privately about Skal nik’s know edge of Cooper’s case, he stated
that he would have felt awkward approaching any State w tness
currently in custody (PC. V7/1026-28). In fact, he stated
directly that even if he did not know Skalnik at all, he would
not have just gone to the jail to neet with any such w tness
privately (PC. V7/1027). Thus, Cooper’s assertion that Koch did

not go interview Skalni k “because of his prior representation”



is conpletely opposite to the only evidence on this point

presented bel ow.

The State takes issue with a nunber of other factual

assertions presented in Cooper’s brief, but given space

limtations, will not attenpt to dissect each one at this tine

but will

address them as appropriate in the argunent portion of

this brief. In addition, the relevant facts are outli ned bel ow.

The facts of this case are recited in this Court’s opinion

on the direct appeal of Cooper’s convictions and sentences,

Cooper

V.

State, 492 So. 2d 1059 (Fla. 1986):

In the early nmorning of June 18, 1982, the

Cl earwat er Police Departnment and the Pinellas County
Sheriff’'s Departnment received calls from ei ght-year-
old Chris Fridella, pursuant to which several officers
were dispatched to his residence. They found three

men,

one of whom was Chris’'s father, Steven, |ying

face down on the living room floor with duct tape
bi nding their hands behind their backs. Al were
dead, apparently due to gunshot wounds. Medi cal
testimony at trial established that the deaths had
resulted from shotgun wounds in the range of three to
six feet. The house had been ransacked, the victins’
wal |l ets had been enptied, and the television volume
was turned to the maxi num

| nformation received on January 15, 1983, from

Robin Fridella, Steven Fridella s ex-wife, |ed police
to appel l ant and acconplices Terry Van Royal and Jason

Dirk

Wal t on. Police contacted appell ant and

interviewed hi mon January 20, 1983, at which tinme he
confessed. According to appellant, he, Walton, Royal,
and Walton’s younger brother, Jeff MCoy, had pl anned
t he robbery for a week. On June 17, 1982, they set
out with ski masks, gloves and firearns in the trunk

of

the car, including two shotguns. Upon arrival at

the house, MCoy stayed in the car while the other
three entered the residence. One of the victins was



asl eep on the couch, one was in a bedroom and Steven
and Christopher Fridella were sleeping in the back
bedr oom The adult victins were put on the living
roomfloor with their hands taped. Chris Fridella was
put in the bathroom Appellant and Royal guarded the
victims while Walton ransacked the house. One of the
victims recognized \Walton, who told his co-
perpetrators they therefore would have to kill the
adults. Walton’s own gun misfired, and he ordered the
ot hers to shoot.

After appell ant and Royal fired their shotguns at
the victinms, the perpetrators ran out. Walton told
appellant that one of the victins was not dead;
appellant returned and shot Fridella a second tine.
Appel | ant stated that he had been dri nking and snoki ng
marijuana the day of the murders, but that he was
aware of what he was doing. In a second st atenent
gi ven January 24, 1983, appellant stated that MCoy
acconpani ed the others into the house but was ordered
to return to the car prior to the shootings.

The jury found appellant guilty of first-degree

mur der as charged and recommended t he death penalty on

all three counts. The trial court inmposed sentences

inaccordance with the jury’s recommendati ons, finding

five aggravating and no mtigating factors.

At trial, Cooper was represented by attorneys Ky Koch and
Ronnie Crider; the State was represented by Assistant State
Attorneys Doug Crow, Bruce Young, and Allen CGeesey. Trial was
conducted January 10 - 14, 1984, before the Honorable WIIliam
Wal ker.

I n Novenber, 1983, defense attorney Crider deposed State

wi t ness Paul Skal nik, a fornmer cellmate of Cooper’s (PC. SV1/1-

27).2 Crider noted that Skal nik |ooked famliar, and Skal nik

’Ref erences to the record will be as follows: the record on
appeal from Cooper’s direct appeal, Florida Suprenme Court Case
No. 65,133, wll be designated as “DA.” followed by the

6



i ndi cated they had nmet when Crider was a prosecutor and Skal ni k
had a friend i nvolved in theft and bad check charges (PC. SV1/2-
3). Skal ni k al so knew Ky Koch; Koch had represented Skal nik
once, on a reconsideration, and was also a client of an
investigative firm for which Skalnik worked (PC. SV1/3).
Skal ni k knew that Koch’s prior representation gave rise to an
attorney/client privilege and he agreed to waive any
confidentiality fromthat relationship (PC. SV1/4).

Skal ni k had been sentenced to five years prison tine on four
counts of grand theft (PC. SV1/5). He did not have any ot her
charges pending (PC. SV1/5). Al t hough he had been sentenced
back in March and April, he had not been to Lake Butler for
classification; due to threats on his life, his attorney, Robert
Pope, was trying to have his classification done at the jail
(PC. SV1/5-6). The State Attorney’s Ofice had not nade any
prom ses or indicated they could do anything to help with his
housing situation; they made it clear fromthe beginning there

were no prom ses in exchange for his cooperation (PC. SV1/6-7).

Skal ni k stated that he and Cooper had been in the sane cell

appropriate vol une and page nunber; the record on appeal in the
i nstant postconviction case, Florida Suprene Court Case No.
SC01-2285, wll be designated as “PC.” followed by the
appropriate volune (supplenental volumes wll be designated as
“SV’) and page nunber.



in the Pinellas County jail for two or three weeks when Cooper
was first brought in from a facility in DeSoto County (PC
Sv1l/7-8, 10). Skalnik had no intention of assisting the State,
but as Cooper tal ked about the case, Cooper seenmed to consider
it a big joke, and Skal ni k figured he could take the informtion
and pass it on and let the State handle it (PC. SV1/8-9).
Skal nik took notes as they talked; he sat on his bunk, and
Cooper thought he was witing letters (PC. SvV1/8). Skal nik sent
a request to speak with Det. Ed O Brien, and gave the notes to
him(PC. SV1/9). OBrien was the first |aw enforcenment officer
Skal ni k had spoken to about this case (PC. SV1/9).

According to Skal ni k, when Cooper was first brought to his
cell, Cooper asked if Skalnik knew who he was (PC. Svi/11).
Skal ni k said no, and Cooper said he was involved in the triple
murders in High Point, thought to be gangland Mafia killings
(PC. Sv1/11). Skal nik asked a few questions as the discussions
went al ong, but nostly Cooper just talked, nunerous tinmes (PC
Sv1i/9, 11). Cooper identified and described the other
def endants involved (PC. SV1/11-12). He said that J.D. Walton
had been ripped off by some guy of noney and cocai ne, and that
he wanted it back (PC. SV1/12). They were arned wth shotguns,
and J.D. had a .22, but the .22 didn't work (PC. Sv1/12, 15).

They secured the nen in the house and put a boy in the



bat hroom Cooper noted that the boy had been tied up, but did
not have a bag over his head as had been reported in the paper
(PC. SV1/13). J.D. tore up the house, ranting, and found only
very little cash and a small quantity of cocaine (PC. SV1/13-
15). They were wearing masks, and had sewn the eyes closed a
little, as well as the mouth area; but Terry, wearing braces,
had been recognized (PC. SVl/14). One of the victinms was an
epil eptic, having a seizure (PC. SV1/15).

Skal ni k stated that, during their first conversation, Cooper
told himthat he only fired two shots during the entire episode;
but that in a later conversation, Cooper admtted he fired nore
than twi ce, but was not specific about the nunber of shots (PC
SVv1l/17). When Skalnik tried to clarify how many shots Cooper
had fired, Cooper told himhe only shot one, he was only taking
responsibility for one (PC. SV1/20). After Cooper ran out of
t he house, sonmeone yelled to hi mthat the one he had shot on the
end was getting up, so Cooper went back in, put another round in
t he chanmber, and blew the guy’s head off, then ran back to the
car (PC. SV1/17).

Cooper told Skal ni k that Wal ton had menti oned a plan to kil
once before (PC. SV1/18). Cooper indicated that they had not
had any drugs or alcohol prior to the nurders, but that they

smoked and drank afterwards (PC. SV1/18). They were in a prine



red Chevy Chevelle with a taillight out, not a truck as had
reportedly been identified (PC. Svi1/12, 18). Cooper also told
hi mthat he had taken the boy fishing a few days |ater, and the
boy asked if Cooper knew that his father had been killed, to
whi ch Cooper responded generally as to having heard about it
(PC. SV1/19). He mentioned that the victimwth the son had
begged for his life (PC. SV1/19).

Skal ni k stated that Cooper was proud and braggi ng about his
actions; Cooper told Skalnik that his brothers were in jail or
had served tine, and that Cooper had been in and out of trouble
all his life (PC. SV1/20-21). Cooper told Skal nik that he was
so young and young-looking that he did not think a jury would
not convict him (PC. SV1/21).

Skal nik related at the deposition that Cooper has seen him
and yelled at him a guy from Cooper’s cell block canme into
Skalnik’s cell block and threatened his life, vyelling that
Skal nik was a snitch against Cooper (PC. SV1/21). Skal ni k
indicated that he had also provided information to |aw
enforcenent about an alleged escape plan, involving Cooper’s
brot hers, who were purportedly going to be in the courtroom
during the trial with guns to break Cooper out (PC SV1/23).

Skal ni k t hought he had si x prior convictions, but noted that

it mght be seven (PC. SV1/24). Crider asked Skal ni k how many

10



ot her defendants, total, in any cases, Skalnik had provided
information about to the State, and Skalnik responded that
Cooper was the 28th, and there had been 26 convictions, but that
Skal ni k had only actually testified in three or four cases over
a span of two or two and a half years (PC. SV1/24-26).

The defense noved t o suppress Cooper’s statenments to Skal nik
prior to trial, asserting that Skalnik was a State agent
deli berately eliciting incrimnating statenents from Cooper in
violation of Cooper’s right to counsel (DA. V2/159-60). A
heari ng was held on the notion on January 10, 1984 (DA. V5/474).

The defense called Skalnik as a wtness, and Skalnik
testified about his prior ~convictions and nost recent
i ncarceration (DA. V5/480-81). He acknow edged that he had been
sentenced nonths earlier but still had not been sent to state
prison (DA. V5/481). He admtted that he had provided
information to | aw enforcenment since Novenber, 1982, on about 28
or 29 different people, including three people charged wth
first degree nmurder (DA. V5/482). He had been a police officer
in Texas for about three years in the early 1970s, and had al so
wor ked as a private i nvestigator (DA. V5/483, 502). Skal ni k was
asked about his procedures in contacting | aw enf orcenent when he
had information, and details about his various neetings with

Detective O Brien (DA V5/483-86). Skalnik had difficulty

11



remenbering if he had provided the information on Cooper or a
def endant Gaines first, and concl uded that Cooper’s information
had been first (DA. V5/487-89). Skal ni k was asked about the
information that he had provided on other inmates, including
Gai nes and Kenneth Gardner, and about his practice of taking
notes when he talked to defendants (DA. V5/489-91). Skal ni k
indicated that the 28 or 29 individuals he had provided
i nformati on about were only involved in four to six cases at the
nost al t oget her (DA. V5/493-94). On cross exam nation, Skal nik
stated that he had testified in two or three other cases, and
that the reason that he had not been transferred to state prison
was because his attorney had requested that he be held locally
for classification (DA V5/496-97). He stated that he was never
told to listen for information and that he was acting on his
own, he had not been paid a fee or received any benefit fromhis
assi stance (DA. V5/498, 502-03).

The State presented the testinony of Det. John Hal | i day, who
confirmed Skal nik’s testinony (DA. V5/511-518). The trial court
deni ed the notion to suppress (DA. V5/531-32).

At trial, the State presented substanti al details about the
murders as recounted in Cooper’s confession to Det. Halliday,
i ncluding Cooper being the one to return to the house at

Wal ton’s command and shoot Fridella (DA. V7/915-30). Medi ca

12



testimony showed that the victins had been shot a total of six
times; Fridella had been shot three tines, and each of his
wounds was fatal (DA. V7/847). The pellets and waddi ng renoved
fromthe bodies revealed that all three victins had been shot
with the Savage shotgun which, according to Cooper’s statenent
to police, was the gun Cooper carried; Fridella had al so been
shot by the Mossberg shotgun carried by Royal (DA. V7/916;
V8/ 1093-98).

The State rested its case without calling Skalnik as a
witness. Followi ng trial, Cooper was convicted as charged (DA
V9/ 1340) . At the penalty phase, the State presented the
testimony of Skal nik, which was consistent with his pretrial
deposition (DA. V11/1431-53). On cross exam nation, the defense
br ought out that, according to Cooper’s statenents, J.D. Walton
was ol der and had been the ringleader; J.D. had shot the pistol
several times, but it had m sfired; Royal had fired first; there
was no indication that Cooper knew any of the victims; and the
pl an that night was to get drugs and noney (DA. V11/1455-56).
Skalnik admtted that he was a fornmer police officer that had
provided information to law enforcement on nearly thirty
def endants, including several charged with first degree nurder;
and that he was presently in jail on five counts of grand theft

and remai ned in the county jail despite having been sentenced to
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prison tinme nonths earlier (DA V11/1456-57). He was asked
about a prior charge of masqueradi ng as a | awyer, and whet her he
enj oyed people believing that he was sonething he wasn’t (DA.
V11/1457-58). Detective Halliday was also presented, and
testified that Skalnik’ s information about Cooper’s statenents
regarding the ski mask led to the discovery of that evidence
(DA. V11/1460-63).

The defense presented the testinony of Cooper’s nother
Juani ta Kokx. Ms. Kokx testified about Cooper’s childhood. She
descri bed Cooper’s father, including affairs that he had during
their marriage and his physical violence (DA V11/1464-72). He
beat the children with a belt, |eaving marks; did not show t hem
affection or spend tinme with them (DA. V11/1468-69). M. Kokx
stated that Cooper felt responsible for some of the violence in
the famly (DA. V11/73). However, Cooper |oved his father and
was very upset when the father lost his six-nonth battle with
cancer, around the tinme Cooper turned sixteen (DA. V11/1473-74,
1477). Cooper lived with several of his siblings and ultimately
cane to live with her and her husband in January, 1982 (DA
V11/ 1475-77). When he got here, he tried to find a job, and
t hey went out on the boat and bowing, trying to be a famly
(DA. V11/1476-77).

Ms. Kokx testified that Cooper was not assertive, and did
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not show his enotions easily (DA. V11/1477). He had a very | ow
opi nion on hinself, and she tried to encourage himto go back to
school (DA. V11/1478). He had expressed to her that he was
interested in doing this and maki ng somet hi ng of hinself (DA
V11/1478). He was never violent or mean, and was very obedi ent
(DA.  V11/1479). He had a job for awhile but they had
transportation problems, so he lost the job (DA. V11/1479-80).
That was around the tine he net Jeff McCoy and J.D. Walton (DA.
V11/1480). Cooper and Jeff seened to be good friends, but M.
Kokx didn't really know Walton (DA. V11/1480).

Ms. Kokx identified a |etter that had been returned to her
house; Cooper had witten the letter fromjail to Jeff MCoy,
using his nmother’s residence for the return address (DA
V11/1481). The letter was accepted into evidence, after a
di scussi on about whet her Cooper’s statenents of renorse in the
letter would open the door to testinony about any |ack of
renorse (DA. V11/1482-86).

The jury recommended death sentences for each nmurder, by
votes of seven to five, seven to five, and nine to three (DA
V11/189-196). At a sentencing hearing before the judge on March
14, 1984, the defense presented testinony fromDr. Sidney Merin,
clinical neuropsychol ogist (DA. V4/398). Merin testified that

Cooper had a markedly disturbed personality, including a
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character disorder (DA. V4/400). Cooper’s responses to Merin's
exam were “typical” for Cooper’s type of background, which was
“horrendous” (DA. V4/400). Merin stated that Cooper’s father
was extrenely, exceptionally abusive, both physically and
verbally (DA. V4/400-01). He noted that Cooper had failed a
nunber of grades in school, and grew up in a “chaotic and
conflictive” background; at about age el even, Cooper began to
drink and wuse drugs (DA. V4/401). He started seeing a
psychiatrist due to skipping school and described hinself as
nervous and scared (DA. V4/401). He was spending two to three
hundred dollars a nonth on drugs, which led to extensive
involvenment in illegal activities, including what Cooper

estimated to be about 150 epi sodes of shoplifting (DA. V4/401).

Merin descri bed Cooper as “very much of a foll ower type,”
capable of reacting without thinking to dom nation, and then
pani cking (DA. V4/402). Cooper’s easy suggestibility was
attributed to the “terror filled years that he had with his
abusive father” (DA. V4/402). Merin also noted that Cooper
tried to cover up his inadequacies with an inferior, bullish
behavi or, and by attenpting to be a braggart (DA. V4/403). He
did not think that Cooper had any specific intent to kill when

he entered the dwelling where the nurders occurred, but felt
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that the shooting was an inpulsive, panicked reaction to
Wal ton’ s enoti onal commands (DA. V4/ 403, 405). The shooti ng was
a mndl ess act, preprogramed by Cooper’s early life and the
condi ti ons under which he grew up (DA. V4/405). Cooper had an
antisocial personality, a borderline personality disorder,
substance abuse disorder, and an isolated expl osive disorder
(DA. V4/ 406-07).

The trial court followed the jury recommendations and
sentenced Cooper to death on all three nurder convictions (DA
V2/ 243- 48) . The court found six aggravating factors: heinous,
atrocious, or cruel; cold, calculated, and preneditated; nurder
to avoid arrest; nurder for pecuniary gain; prior violent felony
convictions; and nurder during the course of a kidnaping (DA
V2/244-47). No mtigating factors were found (DA. V2/247-48).
On appeal, this Court struck reliance on the kidnaping factor
but uphel d the other aggravators and the trial court’s rejection
of the substantial inpairnment and age mtigating factors; thus,
the judgnents and sentences inposed were affirmed. Cooper, 492
So. 2d at 1062-63. The United States Suprene Court denied

certiorari review on February 23, 1987. Cooper v. Florida, 479

U.S. 1101 (1987).

Cooper’s initial motion for postconviction relief was filed

on February 22, 1989, and an anended notion was filed May 18,
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1989 (PC. V1-V4). On August 11, 1992, Judge \Wal ker issued an
Order granting an evidentiary hearing on several clains and
sunmarily denying others (PC. V5/810-817).

The case was subsequent|y reassi gned t o Judge Brandt Downey.
Judge Downey held a nunber of status conferences and presided
over the public records litigation. The evidentiary hearing
commenced on Septenber 3, 1999, and additional testinony was
present ed Novenber 5, 1999; Decenber 21, 1999; January 14, 2000;
January 21, 2000; April 28, 2000; and June 23, 2000 (PC. V7-
V12).

Defense trial attorneys Koch and Crider both testified at
the evidentiary hearing. Ky Koch had worked at the State
Attorney’s O fice, including work on capital cases, but had been
in private practice for several years before agreeing to assi st
Ronnie Crider with Cooper’'s representation (PC. V7/1016-17).
Koch did not think there had been any difficulty with noney in
t he case, although he noted it woul d have been nice if the trial
court had granted the defense nmotion for funds for an
i nvestigator (PC. V7/1018).

Koch recall ed that he had briefly represented State w tness
Paul Skal ni k during a violation of probation charge prior to the

Cooper case; he had filed a nmotion for reconsideration on
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Skal ni k' s behal f, 2 but another attorney took the case over before
the notion was heard (PC. V7/1019, 1044). Koch was the one
responsi bl e for handling Skal nik for the defense (PC. V7/1021).
Koch knew who Skalnik was and “what he was all about;” in
preparation, the defense ran an NC C check on Skalnik and
deposed him (PC. V7/1022-24). Koch was confident the defense
did nuch nore in preparation, but could not recall the details
(PC. V7/1026). According to Skalnik’s deposition and tria

testinony, he had assisted the State in 29 or 30 other cases,
whi ch was consistent with what the defense had been able to
determ ne (PC. V7/1024). Although he suspected that Skal ni k was
getting some benefit or reward fromthe State, he was not able
to find any evidence of such, and Skal ni k had been sentenced to
three years in prison (PC. V7/1025). The defense had thoroughly
searched to try to learn as nmuch as they could about Skal nik
(PC. V7/1026). He did not attenpt to speak wth Skal nik
privately; Koch expl ained that he woul d not have done this even
if he had not known Skal nik, as he felt awkward approaching a
State witness in custody (PC. V7/1027-28). Koch did not recall
specifically having advised the court of hi s pri or

representati on of Skal ni k, but believed that he had done so; he

3Koch did not recall the notion, but reviewed a copy of it at the
evidentiary hearing (PC. V7/1043).
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knew that he had discussed this representation with Cooper and
t hat Cooper understood and had no objection (PC. V7/1027, 1034-
35).

Koch noted in hindsight, upon review of the transcript from
the pretrial hearing, that his questioning of Skalnik's prior
assistance to the State was limted to the period of tine that
Skal ni k was incarcerated since 1982, and he did not recall why
he di d not ask Skal ni k about earlier activities, as Koch knew at
the time of questioning that Skalnik had been in the system
prior to 1982 (PC. V7/1029-30). Koch noted that his cross
exam nation of Skalnik’ s trial testinony was not limted inthis
regard (PC. V7/1047). According to Koch, he went after Skal nik
aggressively and did not, in any way, hold back on questioning
due to his prior representation (PC V7/1048) . Koch
acknow edged that he maintained a file, approximtely two i nches
thick, which he had prepared to wuse for Skalnik’s cross
exam nation; he recalled talking wth Assistant State Attorney
Crow about this after the State decided to rest its case w thout
calling Skal nik during the guilt phase (PC. V7/1048). Part of
the problemw th Skal ni k was that his testi nony was corroborated
by statenments Cooper had made to the defense nental health
expert, Dr. Merin, and by the police locating the ski mask in

Cooper’s stepfather’s house, just where Skalnik said it would be
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(PC. V7/1048-51).

Koch stated that he and Crider both worked to devel op
possible mtigating wtnesses by talking to Cooper and to
Cooper’s nmother, Juanita Kokx, on several occasions (PC
V7/ 1035, 1054). They explained the inportance of finding
mtigating witnesses and were gi ven nanes and nunbers to contact
(PC. V7/1053). Cooper had lived in Florida |ess than a year
prior to the nurders, but Koch spoke with people in Texas,
Ari zona, and possibly Onhio, trying to find mtigation (PC
V7/1036-37, 1072). Most of the people he tal ked to were out of
state, and no one had anything they could use (PC. V7/1036,
1054, 1074). Koch recommended to Cooper that he start attending
chapel services at the jail in an attenpt to create mtigation,
but when Koch followed up on this with the jail mnistry peopl e,
they could not help because Cooper had been disruptive and
pr of ane when he attended (PC. V7/1037, 1054).

The defense al so retained Dr. Merin, and Koch net with Merin
on a couple of occasions, although Crider was the attorney
primarily responsible for that aspect of the case (PC. V7/1061,
1066). Koch felt that Merin was, and still is, the top nental
health expert available (PC. V7/1049). Merin | ooked at all
possi bl e issues, including conpetency, sanity, and mtigation

(PC. V7/1061). Koch and Crider together made a strategic
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decision to present Dr. Merin to the judge before sentencing,
but not to the jury (PC. V7/1061, 1066). Koch recall ed that
Merin's testinmony would be damaging before the jury because
Cooper had told Merin that he fired nore shots than he had
admtted in his confession to the police (PC. V7/1061-62).

Koch noted that, at the time of trial, Cooper seenmed fully
al ert and understood the proceedings (PC. V7/1041, 1059, 1061).
Koch believed, in hindsight, that there is nore they could have
done to develop mtigation; not that he could specifically
identify anything else, but he takes it personally that he has
a former client on death row and will always wonder what nore
coul d have been done (PC. V7/1055).

Ronnie Crider was also a fornmer assistant state attorney,
having left that office in February, 1983, after being there
nearly four vyears (PC. V9/1358). He acknow edged that
conpensation for the case was not nuch, but noted that the noney
was not his primary notivation in taking the case (PC. V9/1361).
It would have helped if the court had given them funds for
i nvestigation, but their request was turned down; they did
receive funds to hire Dr. Merin as a nental health expert (PC.
V9/ 1361-62).

Crider did not recall know ng anything about Skal nik, and

testified that aspect of the case was basically left entirely to
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Koch (PC. V9/1359). He was aware that Koch had previously
represented Skal ni k, but he never suspected that representation
in any way |imted or restricted Koch; to him the prior
representation was not relevant, it was a non-issue (PC
V9/ 1360) . He and Koch woul d have discussed the approach for
Koch’ s cross exam nation, but Crider did not recall any details
fromthat discussion (PC. V9/1360).

Crider discussed the defense efforts to develop famly
background mtigation (PC V9/ 1354- 58, 1376-77) . They
enphasi zed the inportance of finding mtigation witness to
Cooper and his mother, and nanes and contact information was
provi ded (PC. V9/ 1355, 1376). Koch was naki ng nost of the calls
but Crider nade sone as well; it was difficult to | ocate people
because Cooper had lived in Chio and Texas (PC. V9/1357).
Crider recalled meeting with Cooper a lot of times to tal k about
hi s background, where he grew up, and his famly (PC. V9/1355).
Crider felt the defense did the best it could, but seeing what
has been devel oped nakes him think, in hindsight, they could
have done more (PC. V9/1357). He could not specify what el se
coul d have been done; there was no strategic decision to avoid
further investigation, but they were sinply unable to find the
peopl e they needed (PC. V9/1357).

Crider had a ot of contact with Dr. Merin prior to trial;
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Merin had an office across the street from Crider’s, and they
met there, as well as in Merin's Tanpa office, and al so spoke on
t he phone a nunmber of tinmes (PC. V9/1369). He did not recal
what information he had provided to Merin, but he expected that
if Merin needed any other information he would ask, and he
didn"t (PC. V9/1370-71). Crider had a | ot of respect for, and
famliarity with, Dr. Merin, and was aware that Merin had a | ot
of background information on Cooper, even nore than the
prosecut or devel oped at Merin's deposition (PC. V9/1372).

It was a strategic decision not to call Merin to testify
before the jury in either the guilt or penalty phase, and a
strategic decisionto call Merinto testify before the judge for
sentencing (PC. V9/1377-78). The concern with having Merin
before the jury involved the fact that Cooper had told Merin
that he fired four shots, and this information was too damagi ng
to outwei gh any benefit Merin could provide (PC. V9/1365). It
wasn’t just the nunber of shots, it was the totality of Cooper’s
statenments to Merin, because it was pretty detailed and went
beyond what Cooper had admtted to I|aw enforcenment (PC
V9/1365). In his view, the State had not been able to devel op
this, and he did not want to provide thema way to do so (PC.
V9/ 1367) . However, they wanted Merin for the judge because

Crider considers a judge to be nore detached, |ess susceptible

24



to an enotional argunent than a jury, able to separate the wheat
fromthe chaff (PC. V9/1367). Crider also believed that a judge
coul d appreciate and consi der the psychol ogical mtigation nore
than a jury would (PC. V9/1368). The only factual defense
avai l able was to Iimt Cooper’s culpability, and they tried to
paint a picture of a young man, acting on inpulse, using bad
judgnment at the direction and under the dom nation of Walton
(PC. V9/1366). If he could keep out the fact that Cooper had
shot all three victinms, or reloaded, or removed the shotgun
pl ug, he could argue Cooper was only responsi ble for one nurder
and reduce the cul pability in the jury' s eyes (PC. V9/1366-67).
However, he would not expect the judge to accept this quasi-
resi dual doubt type argunent, so Merin would not be as harnfu

before the judge only (PC. V9/1368).

Ot her defense witnesses at the evidentiary hearing i ncluded
Ral ph Pal neroy, Donal d Cooper, Peggy Jo Cooper-Chi pman, and Li sa
Harville. Palmeroy was the principal of Queen Creek El enentary
School, which Cooper attended while living in Arizona (PC.
V7/1081-82). Pal neroy testified that he spoke wth Cooper
of ten, and saw hi meveryday (PC. V7/1085). Cooper told Pal neroy
that his father physically abused him and once or twce
Pal meroy observed red marks on Cooper’s face and neck that

Pal meroy believed were left fromthe abuse (PC. V7/1083-84). He
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did not recall having ever seen nore serious injuries, such as
mar ks that had turned to bruises or shiners (PC. V7/1098). From
what Pal meroy was told, the abuse included getting punished,
hit, spanked, and even punched occasionally (PC. V7/1085).
Pal mer oy al so knew of Cooper’s father’s reputation as a nean man
and a heavy drinker (PC. V7/1083, 1091). Pal neroy did not think
about calling the police and he did not notify child protective
servi ces because he did not believe the abuse was bad enough to
warrant it; there were no resources for intervention unless the
abuse was a nore severe problem than what he observed, and he
was concerned that further abuse would occur if an investigator
showed up (PC. V7/1086, 1096-97).

Pal meroy had nmet Cooper’s nother and felt |ike he knew the
father from seeing him around town and at school for prograns
(PC. V7/1083, 1089). Pal meroy included a statenment in his
affidavit describing Cooper’s nother as a religious fanatic
because the Cooper boys told himthat they were made to go to
church when they didn't want to; Palneroy believed the nother
went to church several tines a week to get away fromthe father
(PC. V7/1103). He described Cooper as academ cal |y average, and
di d not believe that Cooper was retarded or borderline, but felt
t hat Cooper had difficulty learning due to being deprived of

experiences he could relate to (PC. V7/1087, 1099). Cooper’s
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ol der brother Phillip also attended the school, but Pal neroy
only had a few occasions to speak with Phillip about their hone
situation because Phillip was a good student, never any kind of
problemat all (PC. V7/1085, 1093).

Cooper’s brother, Donnie, and his sister, Peggy, described
their home life growing up (PC. V7/1113-1178). Donnie is five
years ol der than Cooper, and Peggy is seven years ol der (PC
V7/ 1114, 1160). Cooper’s nmother, Juanita, was their stepnother
(PC. V7/1116, 1161). Donni e had psychol ogi cal and enotiona
problens in the past, but these did not interfere with his
postconviction testinmony;, Peggy took nmedication for a panic
di sorder (PC. V7/1114, 1174). The famly noved out to Arizona
when Cooper was six years old, and about four years | ater Donnie
and Peggy returned to Ohio to live with their nother (PC.
V7/ 1115, 1125, 1160-61).

Accordi ng to Donni e and Peggy, their father was a strict nman
and beat thema lot (PC. V7/1116, 1161). Donni e stated that,
with seven kids in the famly, one or the other was getting
punched, made to stand in a corner, or sent to bed wthout
di nner on a regular basis (PC. V7/1118). Peggy recalled their
fat her maki ng the children bend over and hold their ankles while
he hit themwith a belt or kicked them with his cowboy boots

(PC. V7/1161). Donni e and Cooper were the ones that got beat
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nost often; Donnie stated that he and Cooper were very close,
they felt Iike they were the ones that usually caused upset in
the famly (PC. V7/1118, 1163). Peggy stated that their father
never took any interest in the children and would not have
attended school prograns, and that Cooper frequently went to
school with deep, obvious bruises all over himthat |asted for
weeks (PC. V7/1171).

At one point Cooper canme out to live with Donnie in Ohio
(PC. V7/1125). \While there, Cooper worked very hard at a job on
a chicken farm and also did drugs, including nmarijuana, acid,
downers, and huffing paint (PC. V7/1124-25). The drug use had
started when Cooper was around eleven (PC. V7/1146). Peggy
descri bed Cooper as being upset when his parents divorced that
his nmother wanted to | eave and not take himw th her, but also
recall ed that at one point Cooper was going to live with his nom
t hen changed his m nd and decided to stay with their father (PC
V7/1171-72).

Donni e al so testified that he and Cooper | oved their father
very much and felt very close to him Donnie returned to Arizona
when he heard his father had cancer, but when he got there, his
father rejected him (PC. V7/1147-48). According to Donnie,
their father’'s death in June, 1980, was devastating for Cooper

(PC. Vv7/1147). Donnie admtted that he had al so beaten Cooper
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at times, causing injuries, trying to get Cooper to do things
for him (PC. V7/1151). He recalled that Cooper tal ked about
killing hinmself many tines as they were grow ng up, and thinks
Cooper had tried to cut his wists (PC. V7/1156).

Peggy and Donnie were both aware of the charges in this
case, although Donnie said he did not conme down for the trial
because no one bothered to involve him and Peggy was not sure
she ever heard about the trial (PC. V7/1148, 1176). Peggy noted
that she had hated Juanita and did not make any effort to keep
in touch with her or with Cooper (PC. V7/1176-78). She thought
she was living in Chio at the time of the trial, but she was not
sure that Juanita would have known where she was |iving at that
time (PC. V7/1177-78).

Lisa Harville had met Cooper in Ohio sonetinme around 1980,
after his father’s death (PC. VvV8/1187). Donnie did not approve
of the relationship Cooper had with her (PC. Vv8/1188). Although
she never met Cooper’s father, she heard about his abuse; she
al so observed Donni e abusi ng Cooper frequently (PC. V8/1188).
She had w tnessed Cooper’s extensive drug use, sonething Cooper
did to escape reality (PC. V8/1192). Cooper noved to Florida to
live with his nother in order to get away from Donnie’ s abuse;
she spoke with hima fewtinmes, then | ost contact (PC. V8/1193).

He called her the night this happened, around 4:00 in the
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morning (PC. V8/1194). He was crying and high, saying that
soneone had gotten shot and he was scared (PC. V8/1194-95). She
didn’t think it was true because it wasn’t the Richie she knew,

she thought he was just trying to get attention (PC. V8/1195).

On cross exam nation, Harville adm tted that she wasn’t sure
about dates, but her relationship with Cooper only |asted a few
mont hs, just before he noved to Florida (PC. V8/1199-1200). She
only talked to Cooper twice after he noved to Florida -- once
from his nother’s house, and then on the night of the nurders
(PC. Vv8/1208). She got married in 1982 and went on with her own
life; at some point, she happened to see Cooper’s brothers and
they told her the phone call was true (PC. V8/1210). She stated
t hat Donnie woul d get angry with Cooper over Cooper’s drug use,
as they all did, but that she understood he only used drugs to
escape Donnie’s cruelty (PC. V8/1202). She acknow edged t hat
she was currently involved in a relationship with Donnie, which
started when she was separated from her husband about six and
hal f years ago (PC. V8/1212).

The defense also presented the testinmony of clinical
psychol ogi st Dr. Brad Fisher (PC. V8/1217). Fisher reviewed the
background i nformati on and essentially agreed with Dr. Merin's

testinmony from the sentencing hearing, although he disagreed
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with Merin's concl usi on about Cooper’s pot enti al for
rehabilitation (PC. V8/1232-34, 1239, 1274-77). Fi sher’s
primary concl usions were: t hat Cooper is the product of an
abusi ve background, particularly from his father and brother
Donni e; that Cooper has a dependent personality; that Cooper
could adjust well to incarceration; and that Cooper had used
drugs froman early age, which could cause neurol ogi cal damage
(PC. V8/1232-36). Fisher testified that Cooper was not
psychoti c and had no maj or disorder, and that his I Qtesting was
consistent with Merin's results (PC. V8/1232-33).

The State presented the testinony of Paul Skal ni k, Kenneth
Driggs, Elizabeth Wells, Doug Crow, and Dr. Sidney Merin.
Skalnik testified that he had testified truthfully at Cooper’s
trial (PC. V9/1392, 1418). He rel ated that the docunments and
pl eadi ngs he had signed and drafted after being transferred to
prison in Arizona, indicating that he had been an agent for the
State in this and other cases, were full of lies (PC V9/1404-
15). He expl ained that these pleadings were prepared when he
was angry with the State, and he was cooperating with an
attorney, Mark Evans, who was personally trying to secure relief
for all death rowinmates (PC. V9/1405-07; V10/1540-41). He did
not believe that he had received any benefit from assisting the

State in this case, and in fact felt that he had been treated
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worse than if he had not provided information (PC. V9/1394;
V10/ 1546) .

Driggs and Wells were former CCR attorneys that had
represented J.D. Walton, and had met with Terry Van Royal in
prison during their investigation of Walton' s postconviction
matters (PC. V12/1770, 1801-02). Royal told them that Walton
did not shoot anyone or command anyone el se to shoot, and that
the nurders were all initiated by Cooper, who started yelling
and shooting as Cooper, Walton, and Royal were getting ready to
| eave the house (PC. V12/1773-74, 1802-04). Both Driggs and
Wel I s acknow edged t hat Royal has, over the years, made a nunber
of different statements about the nurders that cannot be
reconciled; they did not use himas a witness (PC V12/1800,
1813).

Assi stant State Attorney Doug Crow testified that, due to
anmbiguity in Skalnik’s statement at the pretrial hearing about
the first time he assisted |aw enforcenment, he spoke wth
def ense counsel Koch following the hearing to make sure that
Koch was aware that Skal nik had provided information during a
prior incarceration (PC. V12/1824-25). Crow also testified that
the State made a strategic decision not to use Skalnik in the
guilt phase because the State’'s case was strong w thout his

testinmony, and the defense was well prepared to cross exam ne
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Skal ni k (PC. V12/1823-24). Dr. Sidney Merin had the
opportunity to review all materials that were available in
postconviction, and he reconfirmed his previous testinmony from
Cooper’s sentencing (PC. V11/1656, 1675). He stated that sone
time after the trial, he became aware that Cooper had indicated
that he had returned to the residence to fire the final shot,
and he changed his mnd from his trial testinmony regarding
Cooper’s lack of preneditation (PC. V11/1657-59). But Merin
felt that the same diagnostic results applied. He had
t horoughly and conpletely interviewed Cooper during his
eval uations, and the information he had observed from the
postconviction material sinply corroborated what Cooper had
already told Merin about his famly background (PC. V11/1662-
65) .

Merin also reviewed Dr. Fisher’s postconviction testinony,
and agreed with Fisher’s conclusions except as to Cooper’s
potential for rehabilitation (PC. V11/1668-74). Merin felt his
trial testinmony was correct on this, although it failed to make
the distinction between adapting and adjusting to prison, which
is relevant here (PC V11/1671-73, 1681).

After the hearing, the <court denied the remaining

postconviction claims (PC V15/2252-73). This appeal foll ows.
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SUMVARY OF THE ARGUNMENT

| . The court below properly denied Cooper’s clainms of
m sconduct by the State with regard to State wtness Paul
Skal ni k. The State did not present perjured testinony, violate
Cooper’s right to counsel, or suppress any material, excul patory
information at the tine of trial. The only arguable support for
these clainms is found in docunments prepared by or for Skalnik
years after Cooper’s trial, which Skal ni k expressly di savowed at
the evidentiary hearing below. In addition, Skalnik’'s role in
Cooper’s sentencing was so nminimal that, even w thout Skalnik’s
testimony, confidence in his convictions and sentences is not
under m ned.

1. Cooper is not entitled to any further relief with
regard to his numerous requests for public records. Hi s
di ssatisfaction with the State’'s refusal to provide additional
identifying information with regard to docunents and nmaterials
submtted to the lower court for an in canera review as to the
applicability of public records exenptions does not giveriseto
a colorable claimfor relief.

I11. The court below properly deni ed Cooper’s claimthat
his trial attorneys provided ineffective assi stance of counsel.
Cooper failed to establish that either of his attorneys operated

under an actual conflict of interest which adversely affected
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their performance, or that their performance fell below the
st andard of reasonabl eness. In addition, even if sonme deficient

performance were suspected, no prejudice could be denonstrat ed.

| V. The court bel ow properly deni ed Cooper’s claimthat his
attorneys provided ineffective assistance of counsel at the
penalty phase of his trial. The court considered postconviction
evidence pertaining to Cooper’s famly background and nenta
condition, as well as the efforts to develop such mtigation at
the time of trial. The factual findings nade in the rejection
of this claimare supported by conpetent, substantial evidence,
and the |egal conclusions are consistent with the applicable
I aw.

V. The trial court’s sunmary rejection of Cooper’s other
claims was proper. These clainms were correctly found to be
procedurally barred, insufficiently pled, or without nerit, and

no further consideration of these issues is warranted.

35



ARGUMENT
| SSUE |
THE “FOUL BLOWS” CLAI M

Cooper’s first issue asserts that his convictions and
sentences are tainted by “foul blows” allegedly made by the
prosecution throughout trial. This issue primarily chall enges
the State’s actions with regard to penalty phase w tness Paul
Skal ni k. Specifically, Cooper clains that the State presented
perjured testinmony through Skal nik; violated Cooper’s right to
counsel by placing Skal nik, a governnment agent, in his cell to
elicit incrimnating statenments; and wthheld material
excul patory material that could have been used to inpeach
Skal ni k. These allegations will each be addressed in turn; as
will be seen, Cooper has failed to denonstrate any error in the
trial court’s rejection of these clains.

The allegations within the clains in this issue were
subjected to an evidentiary hearing. The denial of these clains
i nvol ved the application of legal principles to the facts as
found below, this Court nust review the factual findings for
conpetent, substantial evidence, paying deference to the trial
court’s findings, and review of the |egal conclusions is de

novo. Stephens v. State, 748 So. 2d 1028 (Fla. 1999); Guzman v.

State, 721 So. 2d 1155, 1159 (Fla. 1998).
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A Galio

Cooper’s claim that the State violated Gglio v. United

States, 405 U S. 150 (1972), by failing to correct false
testinmony from wi tness Paul Skalnik, is wthout nerit. Cooper
identifies two instances where Skalnik allegedly lied in his
testinmony: 1) at the pretrial suppression hearing, Skalnik
testified that he first net Detective Ed O Brien sonme tinme prior
to the summer of 1983, and when asked if this was “the first
occasion that you provided information to |aw enforcenment?”
responded that, to the best of his know edge, it was (DA
V5/487); and 2) during the penalty phase, Skalnik stated that he
had not been prom sed anything in exchange for his testinony
(DA. V11/1458). As will be seen, neither of these responses by
Skal ni k conpel the granting of any relief under G glio.

In order to establish aGglio violation, the defendant nust
show. 1) that false testinobny was presented; 2) that the
prosecutor knew the testinmony was false; and 3) that the

statement was materi al . Ventura v. State, 794 So. 2d 553, 562

(Fla. 2001).

Cooper’s allegation of facts in support of this claimnmust
be scrutinized with care. For exanple, Cooper’s brief asserts
that, at the pretrial hearing, “Skalnik testified that Cooper

was the first defendant agai nst whomhe had testified,” and that
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Skal nik | ater amended this testinmony to say that he had actually
testified in two or three cases (Appellant’s Initial Brief, p.
32, 39). Cooper asserts that Skalnik’s testinmony |eft the court
with the false inpression that this was the first case in which
he had testified against a defendant, when in fact he had
[al | egedly] testified “against ten defendants in fifteen
different cases” prior to neeting Cooper (Appellant’s Initia
Brief, p. 39).

The first problemw th Cooper’s claimis that Skal ni k never
testified at the hearing that this was the first time he had
ever testified against a defendant. The only tinmes Skal ni k was
asked about prior testinony was when he was asked by the defense
if he had testified in Freddie Gaines’ trial, to which Skal nik
responded, “Yes, | did” (DA. V5/492), and on cross exani nati on,
when Skal ni k was asked directly about testifying in other cases
and stated that he had done so two or three times (DA V5/496).
The second problem with Cooper’s claim is that there is no
evi dence to support his assertion that Skal nik testified agai nst
ten defendants or in fifteen trials prior to neeting Cooper.
Al t hough Cooper’s brief provides a |ist of names and case
nunbers in which Cooper allegedly testified, the basis for this
assertion is not disclosed and certainly no evidence fromthe

evidentiary hearing below established that Skal ni k had
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previously testified ten tines.

As to the assertion that Skal ni k’s indication that the first
time he provided information to | aw enforcenment was when he net
Det. OBrien in the sumrer of 1983, Cooper has taken this
response out of context. Defense counsel’s questioning at the
pretrial hearing was limted to Skanlik’s providing information
to law enforcenment since his incarceration of Novenber, 1982;4
and Cooper’s attorney was, at tines, only asking about
def endant s t hat Skal ni k had provi ded i nformati on about that were
charged with first degree nurder (DA. V5/482-86). The
prosecut or had repeatedly objected to the defense's failure to
specify times and dates on the events descri bed (DA. V5/483-84).
The line of questioning resulting in Skalnik's response about
the “first” tinme he had provided information to | aw enforcenment
had been restricted to Skal nik’s actions since Novenber, 1982
(DA. V5/484-87). Read in context, the question asked is
reasonably limted to this time period. Skalnik had difficulty
recalling whether the first information he had provided was on
Cooper or a defendant nanes Gaines, but ultimately decided
Cooper’s information was provided first, although he had net

Gai nes before neeting Cooper (DA. V5/487-89).

“The limtation of the questioning is an all egation of deficiency
repeatedly asserted in Cooper’s claimof ineffective assistance
of counsel .
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The prosecutor, Doug Crow, never suggested to the court that
Cooper’s case was the first tinme that Skalnik had provided
assistance to |l aw enforcenent. VWhile Crow stated that Cooper
was the first individual “in this” that he provided for, he was
clearly qualifying that representation, and Crow subsequently
elicited direct testinony that Skal nik had previously testified
in other cases (DA V5/492, 496). Crow testified at the
evidentiary hearing that, due to Skalnik’'s anbiguity when he
first assisted |aw enforcenent, he spoke with defense counse
Koch follow ng the hearing to make sure that Koch was aware t hat
Skal ni k had provided information during a prior incarceration
(PC. V12/1824-25).

Thus, a careful review of the record denonstrates that
Skal ni k’s testinony was not a lie, but an anbi guous answer to a
qualified question. To the extent that any of the testinony
needed clarification, it nust be noted that Skal nik was, at the
pretrial hearing, a defense wi tness, and that the defense had
full know edge of all Skalnik’s prior activities from his
pretrial deposition. Skalnik testified at the deposition that
he had provided information on about 28 defendants, and had
testified in three or four cases over a two or two and a half
year period (PC. SV1/24-26).

At any rate, it is apparent that no ampbunt of dissecting
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Skal nik’s pretrial, penalty phase, or postconviction testinmony
can affect the court’s ultimte conclusion that Skal nik was not
acting as a State agent when he provided information about
Cooper’s statenents. When the totality of the testinony from
the pretrial hearing is reviewed in context, it is clear that
the trial court had an accurate understanding that Skalnik’s
assistance with this case was no isolated incident. As
explained in the discussion below regardi ng Cooper’s claimof a

Henry/ Massi ah violation, the result of the pretrial hearing is

not any different after all the facts have been fully litigated
i n postconviction.

Cooper’s claimwith regard to Skal nik all egedly lying in his
penalty phase testinmony is even | ess conpelling. Cooper clains
t hat Skal ni k was |ying when he stated that he did not expect to
receive any benefit for his testinony. Cooper admts that there
was no specific deal about any particular benefit, but asserts
that Skalnik’ s posttrial statenments denonstrate that Skalnik
expected to receive a reward (Appellant’s Initial Brief, p. 41).
Cooper does not acknow edge that those very statenents were
entirely repudiated by Skalnik at the evidentiary hearing;
Skal ni k has repeatedly admtted that the posttrial pleadings in
which he claimed to have been acting at the State’s direction

are lies (PC. V9/1405-15). He confirmed at the evidentiary
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hearing that he had not been offered any prom ses in exchange
for his testinony (PC. V9/1394-95).

In addition, Cooper’s suggestion that Skalnik actually
recei ved substantial benefits for his testinony is refuted by
the record. Cooper notes that Skalnik was able to avoid State
prison tinme, but the testinony fromthe tinme of trial as well as
the postconviction hearing clearly establishes that it was
Skal nik’s own attorney that kept Skalnik in the county jail for
classification purposes, and that the State did not provi de any
assistance with this (DA. V5/496-97; V11/1456-57; PC. V9/1395-
96; PC. SV1/5-7).

Thus, Cooper failed to establish the first elenent of a

G glio violation, because Skal ni k’s testi nony was not proven to
be false. Even if there could be any mnmisinterpretation,
however, it would not be material on the facts of this case.

Skal ni k’s testinony does not provide the sole, or even primary
support, for any of the five aggravating factors. 1In fact, each
of the factors is well supported by Cooper’s confessions to | aw
enforcenment, as admtted during the guilt phase (DA. V7/915-
929). Deat h sentences easily would have been inposed even if
Skal ni k had never testified. And al t hough the defense now
focuses on the necessity of inpeaching Skalnik’ s credibility,

they faced a difficult hurdle with this at trial because
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Skal ni k’ s i nformati on was corroborated by other testimony and by
the discovery of the ski nmask.

On these facts, no basis for relief under Gglio has been
offered. Cooper is not entitled to any relief on this claim

B. Henr v/ Massi ah

Cooper’s claim that the State violated United States v.

Henry, 447 U.S. 264 (1980), and Massiah v. United States, 377

US. 201 (1964), is simlarly without nerit. These cases hold
that the State may not deliberately elicit incrimnating
information from a defendant in the absence of counsel. This
Court has recognized that the “deliberately elicited” standard
is only met when |law enforcenment take affirmative steps to

secure incrimnating statenents. Rolling v. State, 695 So. 2d

278, 291 (Fla. 1997).

The trial court reviewed the correct |egal standards and

then denied this claimas foll ows:

After carefully reviewing the case |aw and the
record in the instant case, the Court finds
Defendant’s reliance on Henry to be m splaced; there
is asignificant distinction between the circunstances
of Henry and those in the instant case. Henry's
cellmte was acting as a governnment agent; he was a
paid informant specifically comm ssioned to obtain
incrimnating evidence and to deceive Henry for that
purpose. To the contrary, no such evidence has been
presented to establish that such occurred in the
i nstant cse.

To being with, trial counsel for Defendant, Ky
Koch, testified at the evidentiary hearing that he had
initially attenpted to prove that Skalnik was
expressly conm ssioned by the government to obtain
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incrimnating statements (through a notion in
limne/to suppress), but was unable to do so. [See
Exhi bit 1: Septenmber 3, 1999 Transcript: pages 30-50].

St at e: In you direct testinmony, you said that
you were unable to prove that Skal nik
was a plant in the jail. Just wasn’'t

any evidence that you could find to
confirm you know, the suspicion that
you had?

Ky Koch: Yes sir. If | said that. | m sspoke.
| knew that Skalnik was in there for
having violated a |aw sonmewhere. I
knew that he wasn't sinply there to

obtain statenents. | was concerned
about him being a plant into Richard' s
cell. And I was unabl e to

i ndependently verify that.

At the various evidentiary hearings onthe matter,
t he prosecutor, Doug Crow, testified that Skalnik had
not acted as a state agent, was never offered anyt hing
in exchange for his testinmony, never asked for
anything in exchange for his testinony, and was never
i nduced i n any manner, shape, or form [ See Exhibit 2:
June 23, 2000 Transcript: pages 76-77]. Skal ni k
hi msel f, whose credibility was admttedly called into
gquestion after the 1989 affidavits were submtted (but
who | ater attributed the inconsistent statenments nmade
in the 1989 affidavits to deceptive efforts nmnade by
Mar k Evans of CCRC), testified that he was not a State
wi tness, and that he did not think Defendant was
intentionally and purposefully placed in the cell with
hi m [ See Exhibit 3: January 14, 2000 Transcript:
pages 26-29]; [See Exhibit 4: January 21, 2000
Transcript: pages 52-58; 67-74].

Def endant bears t he burden of adduci ng evi dence in
support of his <clainms; he my not nerely nake
conclusory statenments and expect the Court to flush
out the details during an evidentiary hearing or a
final order. See Kennedy v. State, 547 So. 2d 912,
913 (Fla. 1989). Because Defendant has failed to
of fer sufficient support to corroborate this otherw se
conclusory claim and because the evidence that was
adduced at the evidentiary hearings refutes this
claim this claimis denied.

(PC. V15/2255-56). The court’s factual findings are supported
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by the evidence fromthe postconviction hearing held bel ow, and
its legal conclusions are supported by all relevant case |aw.

In the Rolling case, this Court recognized that the
cul pability of |aw enforcement depends on the extent of their
role in securing the confession. The question of whether the
def endant’ s right to counsel was violated “turns on whether the
confession was obtained through the active efforts of |[|aw
enf orcenent or whether it cane to them passively.” 695 So. 2d
at 291. In this case, Cooper has not identified any active
efforts by | aw enforcenent to secure his statenments to Skal nik
| ndeed, the State had no reason to take such steps as Cooper had
provided a detailed confession to the detectives. Rather than
focus on | aw enforcenent as Rolling teaches, Cooper’s argunment
is based entirely on Skal nik’s extensive activities as a chronic
sni tch.

Cooper has again failed to offer any basis for relief. No
finding of a violation of Cooper’s right to counsel is avail able
on these facts, and Cooper is not entitled to relief on this
claim

C. Brady

Cooper also argues that the State violated Brady v.
Maryl and, 373 U S. (1963), by failing to disclose information
about Skal ni k. The actual information which the State allegedly

failed to disclose is not disclosed. As the court bel ow found,
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Cooper failed to establish that any material information
regardi ng Skal ni k was wi thheld from the defense. Cooper does
not identify any particular fact allegedly wthheld, but sinply
specul ates that the boxes of docunents naintained by the State
Attorney’s OFfice and provided to the court bel ow as exenpt from
public records production for an in camera inspection should
have been given to defense counsel prior to trial for the
possi bl e i npeachnment of Skal ni k.

As to this claim defense counsel Ky Koch testified that he
knew about Skal ni k’ s extensive history as a snitch; in addition,
that history is consistently related in Skalnik’s pretrial
deposition, pretrial hearing testinony, penalty phase testinony,
and evidentiary hearing testinony (PC. V7/1022, 1048). The
def ense had thoroughly investigated Skalnik and naintained a
two-inch thick notebook in preparation for his cross exam nation
(PC. V7/1047-48).

The court reviewed the relevant |aw and denied this claim

First, trial counsel for Defendant, Ky Koch,
testified at the evidentiary hearing that at the tine

of trial, he knew that Skal ni k had previously operated

as a “snitch” for the State. [See Exhibit 5: Septenber

3, 1999 Transcript: pages 19-27]. In fact, Skalnik’s

deposition testinmony taken by Ky Koch at or about the

time of trial reflects information to this effect. [ See
Exhi bit 6: Deposition of Skalnik from Novenber 18,

1983]. Second, there is a dearth of evidence in the
record to suggest that Skal nik ever received anything
of value from the State. The only indication that

Skal ni k ever received anything of value is offered in
the form of pure speculation (i.e., conjugal visits,
reduced sentence for three grand theft charges).
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Skal nik sufficiently explained at the evidentiary
hearing that his trip outside the prison to eat dinner
with his famly was granted because he was not all owed
the sanme contact visits as other inmtes due to his
solitary confinement, which was because of security
reasons (death threats). [See Exhibit 7: January 21,
20000 Transcript: pages 82-85, 95, 97-98, 102-103].
Addi tionally, Skalnik himself offered unequivocal
testinmony that he did not receive anything of value
from the State in exchange for his testinony. [See
Exhi bit 8: January 21, 2000 Transcript: pages 89-40,
45-61, 69-75, 86-87, 99-103].

I n concl usi on, Defendant has failed to even neet
the first prong of a legally sufficient Brady claim -
that is, that the State w thheld information. See
Cherry, 659 So. 2d at 1073-74. Even assum ng the
exi stence of this evidence, and the failure of the
State to disclose it, Defendant has offered nothing to
show that a reasonable probability exists that the
out come woul d be any different. See Rose v. State, 774
So. 2d 629, 634 (Fla. 2000)(expounding on the final
prong of a legally sufficient Brady claim. The fact
remai ns that Skal nik was called only as a penalty phase
W t ness. Moreover, the jury heard evidence that
Skal ni k had previously worked as a “snitch,” and from
this testinony was able to draw many of the inferences
that form the basis of Defendant’s claim For these
reasons, this claimis denied.

(PC. V15/2256-57). This ruling was correct. See Occhicone, 768
So. 2d at 1042 (Brady claim properly summarily denied where
def endant knew of evidence allegedly wthheld).

Of course, evenif there was additional inpeachnment evi dence
not yet identified but relating to Skalnik’'s credibility which
was not known to the defense at the tinme of trial, the court
bel ow properly concluded that +there was no reasonable
probability of a different outcone. Skal ni k was i npeached,

al though many of his statenments were also corroborated from
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ot her sources. More inportantly, however, Skalnik was not a
mat erial witness. As previously noted, the death sentences in
this case would clearly have been inposed even if Skalnik had
never testified.

Cooper has failed to establish that any materi al i nformation
was withheld fromthe defense at the time of trial. No basi s
for relief has been offered, and this Court nust deny this

claim

| SSUE 11
THE PUBLI C RECORDS CLAI M

Cooper’s next 1issue challenges the sufficiency of the
State’s response to Cooper’s request for the disclosure of
public records. Cooper’s conplaint involves the procedures used
by the State in the submtting of materials wthheld from
di sclosure as exenpt and provided to the trial court for
pur poses of conducting an in canera review. Cooper asserts that
the State has failed to conply with Section 119.07(2)(a),
Fl orida Statutes, which requires the State to indicate “wth
particularity” the statutory basis for the exenption clainmed.
According to Cooper, this section nmust be interpreted to require
a witten index, identifying each submtted document, wth
sufficient information for the parties to be able to assess the

applicability of the cited exenption; Cooper anal ogi zes such an
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index to the “privilege log” as required by Florida Rule of
Civil Procedure 1.280(b)(5), governing the wthholding of
purportedly privileged nmaterial under civil discovery rules.
The court belowrefused to require the State to provide the
addi ti onal indexing sought by Cooper (PC. SV5/742-745). Atrial
court’s ruling on a request for the disclosure of public records
is subject to an abuse of discretion standard of review MIlls
v. State, 786 So. 2d 547, 552 (Fla. 2001). The record in this
case fails to support any claimthat the court bel ow abused its
di scretion in denying the request challenged in this appeal.
The record reflects that Cooper filed a nmotion to conpel
requesting disclosure of public records maintained by the State
Attorney’'s Ofice in June, 1995 (PC. SV2/289-299).° The State
responded in a letter dated June 23, 1995, advising Cooper’s
counsel to schedule an appointnent to review the records and
outlining a nunber of statutory exenptions relating to many
docunents fromcase files where Paul Skal ni k was a defendant or
a possible wtness (PC. SVv3/371-375). Cooper’s attorney
reviewed the records on July 19 and 20, 1995, and on Oct ober 26,
1995, and thereafter requested and obtai ned copies of sone of

the material (PC. SV3/388-391). Records that had been w thheld

SAl t hough a number of requested records had been provided to
Cooper’s previous postconviction attorney, the State treated t he
1995 request as a new and i ndependent denmand (PC. SV3/362-368).
For additional correspondence and pleadings regarding public
records requests and disclosures, see generally Supplenental
Volumes 2 - 6 in the instant record.
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fromdisclosure were provided to the judge so that an in canera
review could be held to determ ne the validity of the exenptions
claimed by the State (PC. V5/831-35, 870, 880-82; V6/947).

Cooper filed a nmenorandumi n support of his notion to conpel
in February, 1996, and asserted, anong ot her things, that he was
entitled to have the State identify and descri be each docunment
claimed as exenpt, including the author, date, subject matter,
and to whomit was sent; the statutory citation to any exenption
claimed; and the particular reason for the conclusion of
exemption (PC. SV2/332-345, 333). The State’s response, in
addition to providing the statutory citations for the clained
exenptions, described the bases of the exenptions (PC. SV3/362-
368). The response indicated that, for exenptions clainmed as to
victimidentity, |law enforcenent officer home phone nunmbers and
phot ogr aphi c identification, and confidenti al I nf or mant
identity, the redacted docunents had been di sclosed to Cooper’s
attorney (PC. SV3/363). The sufficiency of the State’s response
to Cooper’s public records demands was addressed at status
heari ngs conducted on March 1, 1996 (PC. V5/865-902); May 3,
1996 (PC. V6/908-954); and July 16, 1996 (PC. V6/955-1001).

The only dispute regarding public records in this case is
Cooper’s continui ng assertion that the docunents provided for an
in canera review be indexed and specifically identified, and

t hat the State’'s response does not conply with the
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“particularity” |language of Section 119.07(2)(a). However, the
rel evant statutory exenptions as outlined and described in the
State’s response fully conplied wth the particularity
requi rement (PC. SV3/362-368). They are self-explanatory in
nature and the basis for the exenption is facially apparent from
the response; e.g., “The exenption relied on for 943.053 for
confidential crimnal justice information is applicable to NCI C
FClI C arrest records, commonly known as ‘rap sheets’ in the State
Attorney’s Ofice.” (PC. SV3/366).

Cooper’s concern that the State failed to describe with
particularity the specific docunents w thheld and the basis for
the w thholding are unwarranted. There is no reason to
judicially inpose additional procedures for the subm ssion of
docunments for an in canmera inspection; this is a matter best

“left to the conscientious judgnment of our trial courts.” Lorei

V. Smith, 464 So. 2d 1330, 1332 (Fla. 2d DCA), rev. denied, 475
So. 2d 695 (Fla. 1985).

In Lorei, the Second District specifically declined to
“engraft upon the Act the wholly pragmatic devices of
‘specificity, separation, and indexing,’” fromthe federal case

of Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), and upheld

the trial court’s refusing “to require indexing, item zing or
further discovery in the form of interrogatories.” Cooper’s

assertion that the State’s reliance on Lorei is m splaced due to
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the 1984 statutory anmendnent to Chapter 119 is wi thout nerit;?®
while the anmendnent provided that a custodian nust, when
requested, identify the basis for the statutory exenption, it
did not adopt any of the requirenents discussed in Lorei.

The public records |law does not require a custodian to
provi de indexing, lists, or inventory in responding to public

records requests. Roesch v. State, 633 So. 2d 1, 2 (Fla. 1993);

Whoten v. Cook, 590 So. 2d 1039 (Fla. 1st DCA 1991). The |aw

has been consistently interpreted to require only what the State
provided in this case - a witten statenent outlining the
statutory basis for each exenption clainmed. Cooper has provided
no relevant authority which supports his assertion that Section
119.07(2)(a) requires the subm ssion of additional informtion
descri bing the docunments provided to the court for the in canmera
i nspecti on. Al t hough he insists that such information is
necessary to insure his meaningful participation in public
records i ssues, the question as to the application of particul ar
exenptions is one for the court and does not require
partici pation by the defendant. His claimthat the trial judge
is not conpetent to make this determ nation w thout additional
information fromthe State is without nerit, as the court bel ow

was able to conclude that the exenptions clainmed in this case

6Cooper’ s suggestion that the statutory anendnment was i n response
to the Lorei decision (Appellant’s Initial Brief, p. 52), is
refuted by the fact that the statute was anmended prior to the
date of the decision.
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were valid. Hi's concern that he is being “forced to accept the
State’s blanket, self-serving assertion” of an exenption
(Appellant’s Initial Brief, p. 55), is unpersuasive since the
judge is the appropriate party to validate the State’s exenption
claims. Thus, there is no basis in fact or law to require the
burdensome, additional docunentation he seeks with regard to the
subm tted materi al s.

Even if this Court had the authority to rewite public
records legislation to make it nore burdensone for the State to
wi t hhol d exenpt docunents, there would be no basis for requiring
such new law to be satisfied in this case. The State has
justifiably relied upon the current |law and conplied with every
aspect of the statute. To change the law’ and require the State
to follow the procedures for civil privilege issues would
unnecessarily delay these proceedi ngs and provide no benefit to
the parties or the crimnal justice system

Fol |l owi ng the dictates of Walton v. Dugger, 634 So. 2d 1059

(1989), the court bel ow held nunmerous hearings to determ ne the
status of public records requests and conducted an in canera
review of the docunents that the State Attorney’'s O fice had
wi t hhel d as exenpt from disclosure (PC. V5/831, 837, 848, 859,

865; V6/908, 955). The court reviewed the records and ordered

‘cf course, current public records procedures in capital
post convi cti on cases are governed by Florida Rule of Crimnal
Procedure 3.852, which does not require this information for
docunents clained to be exenpt.
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t hem seal ed pendi ng conpletion of this Court’s appellate review
(PC. SV5/885). The seal ed docunents are before this Court, and
this Court can certainly determne the legitimcy of the
statutory exenptions clainmed by the State and upheld by the
j udge bel ow.

Cooper’s indignant accusations of State m sconduct in the
response to his public records request in this case 1is
unwarranted. The State followed the procedures this Court has
outlined in disclosing records and submtting any wthheld
records for an in camera i nspection. Characterizing the State’s
actions as “evasive” inmpugns the statutory directive to protect
the confidentiality of information which is not to be discl osed
to the public under Chapter 119. Although Cooper is quick to
criticize the State for wi thhol ding records, inplying bad faith
and the need for further investigation and litigation, the State
has a legal duty to protect the confidentiality of exenpt
records. This protection includes submtting any questionable
docunents to a court for an in canmera review, as done in the
i nstant case. This Court has encouraged state attorneys to
“raise any defenses to the disclosure which they may deem

applicable.” Lopez v. Singletary, 634 So. 2d 1054, 1059 (Fl a.

1993), quoting Hoffman v. State, 613 So. 2d 405, 406 (Fla.

1992). Cooper’s base attack on the State’s actions in invoking

applicabl e exenptions is unwarranted.
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The court below was fully aware of the rel evant case | aw and

t he purpose and scope of the in canera hearing. This Court has

acknow edged that it “wll not second-guess the trial court,” in
reviewing findings after an in canmera hearing. Bryan v.

Butterworth, 692 So. 2d 878 (Fla. 1997). On the facts of this

case, no violation of Chapter 119 or this Court’s case |aw
concerning capital defendants’ rights to public records has been

denonstr at ed. No relief is warranted on this issue.

| SSUE |11

THE | NEFFECTI VE ASSI STANCE OF COUNSEL AT TRI AL CLAI M

Cooper next presents the famliar argunent that his trial
counsel provided ineffective assistance of counsel. Hi s
argument on this issue alleges that both of his trial attorneys
| abored wunder prejudicial conflicts of interest, and that
attorney Ky Koch was deficient with regard to the handling of
wi t ness Paul Skal ni k. However, Cooper’s clainms do not offer any
basis for relief.

Of course, claims of ineffective assistance of counsel are

controlled by the standards set forth in Strickland V.

Washi ngt on, 466 U. S. 668 (1984). In Strickland, the United

States Suprenme Court established a two-part test for review ng
claims of ineffective assistance of counsel, which requires a

defendant to show that (1) counsel’s performance was defi ci ent
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and fell bel owthe standard for reasonably conpetent counsel and
(2) the deficiency affected the outcone of the proceedi ngs. The
first prong of this test requires a defendant to establish that
counsel’s acts or omssions fell outside the w de range of
prof essionally conpetent assistance, in that counsel’s errors
were “so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Amendnment.” 466

US at 687, 690; Valle v. State, 705 So. 2d 1331, 1333 (Fla.

1997); Rose v. State, 675 So. 2d 567, 569 (Fla. 1996). The

second prong requires a showi ng that the “errors were so serious
as to deprive the defendant of a fair trial, a trial whose
result is reliable,” and thus there is a reasonable probability
that, but for counsel’s errors, the result of the proceedings

woul d have been different. Strickland, 466 U. S. at 687, 695;

Valle, 705 So. 2d at 1333; Rose, 675 So. 2d at 5609.

Proper analysis of this claimrequires a court to elimnate
the distorting effects of hindsight and eval uate the perfornmance
from counsel’s perspective at the tinme, and to indul ge a strong
presunption that counsel rendered adequate assistance and made
all significant decisions in the exercise of reasonable
pr of essi onal judgnent; the burden is on the defendant to show

ot herwi se. Strickland, 466 U.S. at 689. VWhere the record is

i nconpl ete or uncl ear about counsel’s actions, counsel must be

afforded the presunption that he perfornmed conpetently.
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Kimelman v. Mrrison, 477 U.S. 365, 384 (1986); Chandler v.

United States, 218 F.3d 1305, 1361 n.15 (11th Cir. 2000). Wth

t hese general principles in mnd, Cooper’s allegations wll be
addressed in turn.
A. DEFENSE COUNSEL RONNI E CRI DER

The only allegation in this issue wth any possible
rel evance to Cooper’s conviction, as opposed to his sentence, is
the claimthat trial attorney Ronnie Crider had a conflict of
interest based on Crider’s prior enploynent with the State
Attorney’s OFfice. Crider worked at the State Attorney’s O fice
at the time of the nmurders and, according to Cooper, remained
“friendly” with prosecutors and police officers investigating
the case at the time he represented Cooper. This claim was
summarily denied; this Court nust affirm as the trial court

properly applied the law and conpetent substantial evidence

supports its findings. Diaz v. Dugger, 719 So. 2d 865, 868
(Fla. 1998), cert. denied, 526 U. S. 1100 (1999).

The direct appeal record reflects that the i ssue of Crider’s
prior enploynent was discussed with the trial judge at a
pretrial conference on May 27, 1983 (DA. V3/317-318). At that
time, the judge noted that Crider had been working at the State
Attorney’s O fice at the time of the nurders; Crider
acknow edged that he had considered the possibility of any

potential conflict, but that none existed since he had not been
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i nvol ved in any aspect of the investigation and had no know edge
of the facts of the case (DA. V3/317). Cooper has not all eged
any relevant facts to support the existence of any conflict
ot her than those discussed in the direct appeal record, and the

court bel ow properly sumuarily denied this claim (PC. V5/813).

This issue could have been raised previously because the
facts about Crider’s prior enploynent were clearly known at the

time of trial. Thus, the issue is barred. Jackson v. Dugger

633 So. 2d 1051, 1055 (Fla. 1993) (trial court’s denial of
motion to withdraw based on conflict of interest was barred);

Francis v. State, 529 So. 2d 670, 672 (Fla. 1988) (conflict of

i nterest claimshould have been raised on direct appeal).
I n addition, Cooper has not even attenpted to identify any

conflicting interests under which Crider nmy have been

operating. See Herring v. State, 730 So. 2d 1264, 1267 (Fla.
1998) (conflict of interest claimrequires a factual show ng of
i nconsistent interests; conflict which is nerely possible or
speculative is insufficient to inpugn a crimnal conviction).
He states only that Crider remained friends wth forner
col | eagues, hinting that, as a mtter of law, a fornmer |aw
enf orcenent officer or prosecutor nust sever all ties with prior
associates in order to represent crimnal defendants. No |ega

authority supports this contention. Al so, Cooper does not
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identify any possible prejudice that could have resulted from
Crider’s prior enploynment. He has not suggested that there was
any exchange of information which was harnful to the defense and
woul d not have occurred absent Crider’s prior enploynent. He
al so does not identify any record indication that Crider’s
perfornmance was adversely affected by any possible conflict.

On these facts, no further judicial inquiry was necessary,
and there was no apparent conflict which needed to be expl ai ned
to Cooper. No deficient performance or prejudice is even
inplied by the facts outlined to support this claim  Sumary
deni al was proper.

B. DEFENSE COUNSEL KY KOCH

The bul k of Cooper’s argunent on this issue focuses on the
all eged conflict of Ky  Koch, based on Koch's prior
representation of wtness Paul Skal nik. Cooper also attacks
Koch’s handling of Skalnik as deficient performance, allegedly
denonstrating ineffective assistance of counsel even in the
absence of any actual conflict. The allegations regarding
Koch’ s al | eged conflict and deficient performance were subjected
to an evidentiary hearing. The denial of this claiminvolved
the application of legal principles to the facts as found bel ow;
this Court nust review the factual findings for conpetent,
substantial evidence, paying deference to the trial court’s

findings, and review of the l|egal conclusions is de novo.
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St ephens v. State, 748 So. 2d 1028 (Fla. 1999); Guzman v. State,

721 So. 2d 1155, 1159 (Fla. 1998).

1. conflict of interest
In order to show a violation of the right to conflict-free
counsel, a defendant nust establish that an actual conflict of
i nterest adversely affected his | awer’s performance. Cuyler v.

Sullivan, 446 U.S. 335, 350 (1980); Freund v. Butterworth, 165

F.3d 839 (11th Cir. 1999) (en banc). Cooper has failed to
denonstrate that Koch’s prior representation of Skal nik created
an actual conflict or that it adversely affected Koch's
performance. The Cuyler Court noted that, “until a defendant
shows that his counsel actively represented conflicting
interests,” he has not established a violation of the Sixth
Amendnment. 446 U.S. at 350. Skal nik was a former client who
had wai ved any potential conflict, and Koch was not “actively
representing” Skalnik. Even if some |evel of m sconduct could
be found in the situation, nmere inproper or unethical behavior
does not automatically constitute ineffective assistance of

counsel. See Downs v. State, 453 So. 2d 1102, 1109 (Fla. 1984).

The Ereund case provides an extensive analysis of the Sixth

Amendnent concerns with conflicting interests under the scenario
offered in this case, that is, a defense attorney’s prior

representation of a State witness. John Freund and John Trent
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were codefendants charged with the first degree nurder of a
stabbing victimkilled by Freund in Trent’s apartment. The |aw
firmthat represented Freund at trial had extensive ties to John
Trent, having represented Trent in various civil and crim nal
matters over a period of at |least thirteen years. Trent and his
enpl oyees shared office equipnent with the law firmon a daily
basis, and the partners in the firm were business clients of
Trent’s interior design business. Trent had also referred many
friends to the firm including one of the material w tnesses to
the nmurder. The firm had consulted with that w tness, Eleanor
MIls, on a cocaine trafficking charge which remai ned pendi ng
t hroughout Freund' s trial. Although Trent did not testify at
Freund’s trial, his relationship with the law firmwas rel evant
as Freund’s attorneys did not pursue a defense which inplicated
Trent but adopted an insanity defense.

The Eleventh Circuit discussed the applicable |aw when a
conflict of interest is alleged with regard to a prior |egal
representation. The court held that applying Cuyler’s *“actual
conflict” prong in a successive representation case requires a
def endant to show that ei t her (1) counsel’s earlier
representation was substantially and particularly related to
counsel’s later representation of the defendant; or (2) that
counsel actually learned particular confidential information

during the prior representation that was relevant to the
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defendant’s | ater case. 165 F.3d at 859. The court noted that
one of these nust be established at a mninum but that the
actual conflict inquiry is fact-specific and, in a particular

case, a showi ng of both substantial rel atedness and confidenti al

information my still not be enough to prove there were
“i nconsi st ent i nterests” as necessary in a successive
representation case to warrant relief. Mor eover, t he

substantially relatedness test is only met with a show ng that
the prior and successive representations involve the sane

subj ect matters. See Freund, 165 F.3d at 859; United States v.

Kraft, 659 F.2d 1341, 1346 (5th Cir. 1981); United States v.

Martinez, 630 F.2d 361, 362 (5th Cir. 1980), cert. denied, 450

U S 222 (1981).

Cl early, Cooper’s case does not involve facts which support
finding an actual conflict under this test. Although Cooper’s
brief cites to Freund in asserting that Cooper can neet the
second prong of Cuyler, the "adverse affect,” as that prong is
di scussed in Freund, Cooper conpletely ignores Freund when
di scussing the first Cuyler prong of actual conflict.
Apparently, Cooper realizes that he cannot even arguably neet
the actual conflict test of Freund, as he makes no attenpt to do
so. The facts of this case establish that Koch’s representation
of Skal ni k was on a matter which that had been resol ved prior to

the nmurders being commtted, and the subject matter of that
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representation could not have been related to the subsequent
mur ders. Nor is there any indication that confidenti al
i nformati on was obt ai ned during the prior representation. Thus,
no actual conflict existed.

The cases which Cooper cites as a basis for finding an
actual conflict on these facts are easily distinguishable. The
fact that <conflicts have been found based on a prior
representation of a later State witness by defense counsel, as

in Spaziano v. Sem nole County, 726 So. 2d 772 (Fla. 1999), does

not nmean that an actual conflict necessarily exists each tine
the situation arises. The question in Spaziano involved the
trial court’s authority to appoint co-counsel in a capital
postconviction case, at public expense, when the public
defender’s office had a conflict. Koch has never identified his
prior representation of Skalnik as an actual conflict in this

case. In Kolker v. State, 649 So. 2d 250 (Fla. 3d DCA 1994),

the court found a potential, not an actual, conflict, follow ng
the test in Freund, where the prior and conflicted
representations involved the sane subject matter. Thomas v.

State, 785 So. 2d 626 (Fla. 2d DCA 2001), and Lee v. State, 690

So. 2d 664 (Fla. 1st DCA 1977), both of which concerned the
sufficiency of a trial court’s response to defense counsel
revel ati ons about previously representing State w tnesses; no

anal ysis of finding an actual conflict is offered. |In Foster v.
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State, 387 So. 2d 344 (Fla. 1980), the conflict was based on
si mul taneous, not successive, representations. Thus, none of
t hese cases provi de gui dance on answering the threshol d question
under Cuyler of whether an actual conflict exists.

To the extent that Cooper suggests or reads these cases to
suggest that a per se actual conflict exists every tine a
defense attorney has previously represented a potential w tness,
no such rule is directly acknowl edged in any case. And to the
contrary, several cases have rejected the argunment that an

actual conflict existed on such facts. See Gorby v. State, 630

So. 2d 544, 546 (Fla. 1993) (fornmer cell mate of defendant’s had
been represented by one of defense counsel’s |aw partners; this
Court noted that potential conflict did not develop into actual

conflict), cert. denied, 513 U S. 828 (1994); Bouie v. State,

559 So. 2d 1113, 1115 (Fla. 1990) (cellmte to whom def endant
had confessed was client of same public defender’'s office
representing the defendant; this Court noted that there was no
conflict of interest, where Bouie and the cellmte were not
codefendants, and their interests were neither hostile nor
adverse to one another).8

Even if Cooper could establish an actual conflict on these

8Al t hough Gorby and Bouie both involved situations where a | aw
partner provided the previous representation giving rise to the
al l eged conflict, the representation by any nmenmber of the firm
is the sane as a representation by the defense attorney for
pur poses of assessing conflict. Freund, 165 F.3d at 863 n. 33.
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facts, prejudice is only presumed where an adverse affect is
al so denonstrated on the record. Cooper alleges such affect
from counsel’s alleged failure to aggressively cross-exam ne
Skal ni k. This argunment is unavailing. First of all, the record
denonstrates that Skalnik was aggressively cross exam ned by
Koch. The only specific criticismin Cooper’s brief notes when
Skalnik testified at the pretrial hearing, Koch only questi oned
Skal ni k about incidents occurring after Novenber, 1982. Cooper
does not identify any material evidence that would have been
reveal ed had counsel questioned Skalnik any differently.
Testinmony from the evidentiary hearing did not establish any
significant snitching activities by Skalnik prior to Novenber,
1982.° At the pretrial hearing, Skalnik had testified that he
had provided information to |aw enforcenment on about 28 or 29
i ndi viduals, involving four, five or maybe six different cases,
and that he had testified two or three tines in other cases (DA
V5/ 482, 493-94, 496). Three of the individuals that he had
provided information on had been charged with first degree
mur der (DA. V5/482). Had counsel asked about information which

Skal ni k may have provided prior to Novenmber, 1982, the responses

%Skal ni k stated that, when he was in the old county jail in 1981,
he made a drug buy under the supervision of a detective, but he
did not recall whatever happened to the case; he al so described
havi ng worn a body m ke doi ng undercover work out on the street
one time under the direction of Det. Richard Rusher, but as far
as he knew the mke didn’t work and the whole case fell apart
(PC. V9/1417-18).
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woul d not have provided a basis for granting the defense notion
to suppress and excluding Skal ni k’s testinony.

Cooper’s allegation that Koch refrained from attacking
Skalnik’s credibility before the jury is also refuted by the
record. At trial, Koch’s cross exam nation brought out that
Skalnik was a former police officer that had provided
information to various |aw enforcenent agents regardi ng nearly
thirty defendants, including several charged with first degree
mur der; that Skal nik was presently in jail serving state prison
sentences for five grand theft convictions; and t hat Skal ni k had
remained in the county jail at his | awer’s request although he
had been sentenced nearly a year earlier (DA V11/1456-57).
Counsel also brought out that Skalnik had previously been

charged with “masquerading as a | awer,” telling people he was
a | awyer when he was not; counsel then asked if Skal ni k enj oyed
peopl e thinking he was sonet hing that he was not, which Skal ni k
deni ed (DA. V11/1457-58). 1In closing argunent, counsel told the
jurors that Skalnik was “selling his soul,” and pointed out
evi dence which contradicted Skalnik’s version of events; he
guestioned why, if Skalnik was so believable, the State did not
use himin guilt phase (DA. V11/1597).

I n addi ti on, Cooper must |link the all eged failures in Koch’s

treatment of Skalnik to Koch's prior representati on of Skal ni k.

See Freund, 165 F.3d at 860; Porter v. Wai nwight, 805 F. 2d 930,
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939-940 (11th Cir. 1986), cert. denied, 482 U.S. 918 (1987).

Cooper attenpts to establish this by asserting that Koch
“adm tted” that he declined to interview Skal ni k because of his
prior representation. As previously noted, this assertionis a
m srepresentation of the record, since Koch testified that in
fact he would not have privately interviewed Skal nik even if he
had never known him just because of the circunstances of
Skal ni k being a State witness currently in custody (PC. V7/1026-
28).

Porter v. State, 653 So. 2d 374 (Fla. 1995), is strikingly

simlar to the instant case. In Porter, public records
docunents reveal ed that Porter’s trial attorney was representing
a State witness on an unrelated charge at the tinme the attorney
undert ook Porter’s case. Counsel had stated in an affidavit
t hat he had no independent recollection of the oprior
representation, but it was docunmented by court records fromthe
witness’'s case. This Court found that the i nformation about the
prior representation did not constitute newly discovered
evi dence, but even if it did, Porter was not entitled to any
relief because Porter failed to effectively allege that an
actual conflict of interest affected the attorney’s performance.
653 So. 2d at 378. Simlarly, Cooper has failed to denpbnstrate
any actual conflict that adversely affected Koch’s performance

in this case. He is not entitled to any relief on this issue.
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2. deficient performance

Cooper al so alleges that Koch’s performance with regard to
Skal ni k was deficient even if no conflict of interest existed.
According to Cooper, Koch’s cross exam nation of Skalnik was
deficient at the pretrial hearing because Koch failed to elicit
rel evant information about Skalnik’s history of providing
information to the State. He criticizes Koch's cross
exam nati on of Skal nik during the penalty phase for failing to
elicit details about Skalnik’'s prior convictions. As will be
seen, neither of these concerns provides a basis for relief
under the Sixth Amendnment.

As to Cooper’s assertion that counsel was deficient with
regard to presenting Skalnik at the pretrial suppression

heari ng, Cooper has not identified any material testinony that

counsel failed to elicit. As noted above, the fact that the
gquestioning of Skalnik was limted to his activities after
Novenmber, 1982, is not significant since that was the tine

peri od when nost of Skalnik’s inform ng had taken place. Cooper
suggests that counsel shoul d have investigated Skal nik further,
but fails to reveal any information that addi ti onal
i nvestigation may have disclosed. Cooper is also critical of
Koch for failing to “privately” interview Skalnik at the jail,

but has offered no basis to denonstrate that an attorney acts
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unreasonably in securing information through a pretrial
deposition rather than talking to soneone privately off the
record. It is entirely reasonable for an attorney to avoid
pl aci ng hinmself in a conprom sing position by speaking privately
to a possible witness of questionable credibility. Reasonabl e
counsel would want a neans of recording any statenents that
m ght be inconsistent with later trial testinmony in order to
have an opportunity to inpeach the w tness. Absent sone
indication that it m ght have made a difference, Koch's failure
to go to the jail and speak with Skalnik privately does not
constitute deficient performance or ineffective assistance of
counsel .

Cooper’s criticismof Koch’s cross exam nation of Skal nik’s
penalty phase testinmony is simlarly unwarranted. The only
specific allegation is that counsel failed to elicit details of
Skal nik’s prior convictions, other than bringing out that one
prior charge had been based on Skal ni k masquer adi ng as a | awyer
Cooper fails to acknow edge that testinony as to the details of
prior convictions are generally not adm ssi bl e; proper
i mpeachment is limted to the existence and nunmber of prior
convictions, and inquiry into the nature of the offenses is

prohi bited unless the door has been opened. Fot opol ous v.

State, 608 So. 2d 784, 791 (Fla. 1992); M Crae v. State, 395 So.

2d 1145, 1151 (Fla. 1980). Counsel’s failure to pursue an
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i nproper line of inquiry does not <constitute deficient
per f or mance.

The court below outlined the postconviction testinony on
this issue and discussed the relevant |egal standards, then
rejected this claim finding:

I n conclusion, the Court finds that Defendant has
failed to show that trial counsel’s performance in

i nvestigating Skalnik was deficient. The testinony

adduced at the hearings, together wth deposition

testinony taken at or about the tine of trial, reveals

t hat Ky Koch was intimately famliar with Skal nik, his

previous dealing in and out of prison, and his

reputation, and sufficiently investigated him as a

wi t ness before trial. For these reasons, this claim

i s denied.

(PC. V15/2259). The court’s conclusions were correct.

At the hearing, Koch discussed having thoroughly
investigated Skalnik (PC. V7/1023-26, 1047-48). He had
di scussed his prior representation of Skalnik w th Cooper, and
Cooper was accepting of Koch's representation and did not object
toit (PC. V7/1034-35). Koch recalled that he did not hold back
on questioning Skalnik in any manner; he maintained a folder,
about two inches thick, wth docunents he wused to prepare
Skal ni ks cross exam nation (PC. V7/1047-48).

The lower court’s factual findings on this issue are
supported by the record. 1In addition, any possible deficiency
with counsel’s handling of Skalnik did not prejudicially affect

Cooper’s case, for the sane reasons di scussed on materiality in

t he Skal ni k clainms addressed in |ssue |. No actual conflict of
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i nterest has been denonstrated with regard to either of Cooper’s

trial attorneys. No relief is warranted on this issue.

| SSUE |V
THE PENALTY PHASE | NEFFECTI VENESS CLAI M

Cooper’s next issue challenges the performance of his
attorneys at the penalty phase of the trial. Once again, the
court bel ow conducted an evidentiary hearing on this claim The
denial of this <claim involved the application of |egal
principles to the facts as found below, this Court nust review
t he factual findings for conpetent, substantial evidence, paying
deference to the trial court’s findings, and review of the | egal
conclusions is de novo. Stephens, 748 So. 2d at 1029; Guznan v.
State, 721 So. 2d at 1159.

Cooper specifically contends that his attorneys shoul d have
i nvestigated, developed, and presented information about his
chil dhood to show his jury that he was raised in a deprived and
abusive environnment. He also alleges that his attorneys should
have i nvestigated and presented nental health mtigation. Each
of these concerns will be addressed in turn, but once again,
Cooper has failed to denonstrate any error in the |lower court’s
rej ection of these clains.

A. FAM LY BACKGROUND M TI GATI ON

Cooper initially asserts that his attorneys were i neffective
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for failing to present evidence of Cooper’s deprived and abusive
childhood in mtigation at the penalty phase. In denying this
claim the court bel ow found:

In sum trial counsel and co-counsel testified
that they thoroughly investigated and intervi ewed
w tnesses, that they spoke on several occasions with
Def endant and his nother, and that they obtai ned nanmes
and | eads and pursued those | eads. Each testified,
and the affidavits filed by each reflect such, that
al t hough in hindsight there my have been nore that
coul d have been done, the task of finding witnesses in
mtigation proved considerably difficult due to
Def endant’s nomadic |ifestyle. See Rose v. State, 675
So. 2d 567, 571 (Fla. 1996)(“[t]he failure [of
counsel ] to investigate and present avai l abl e
mtigating evidence is a relevant concern along with
t he reasons for not doing so.”).

Turning to Defendant’s presentation at the
evidentiary heari ngs, Def endant ( CCRC) of fered
testinmony from several wtnesses in an effort to
develop this claim The witnesses were as follows:
Ral ph Pal mer oy, School Adm nistrator for Mrgan School
District in Utah; Donni e Cooper, Defendant’s brother;
Peggy Jo Kirby, Defendant’s sister; and Lisa Harville,
friend to Defendant (Novenber 5, 1999 Transcript). As
to Ral ph Pal neroy, his testinony established that he

was working at Queen Creek Elenentary School in
Arizona where Defendant was a student in elenentary
school . The gist of his testinony was inpoverished

(i.e., Defendant was raised in nobile honme trailer in
the desert). [See Exhibit 27: September 3, 1999
Transcript: pages 80-92]. On cross-exani nation, he
admtted that he never <called Child Protective
Services because the abuse was not sufficiently
severe, and that he learned of the “physical abuse”
t hrough Defendant’s own words. |[See Exhibit 28:
Septenber 3, 1999 Transcript: pages 94-104].

The gi st of Donni e Cooper’s testinony, Defendant’s
brother, was that Defendant regularly suffered
physi cal abuse by their father, that Defendant often
ran away from home to escape the abuse and the
dysfuncti onal aspects of their home life, and that he
and Defendant spoke several tinmes about commtting
sui ci de. [ See Exhibit 29: Sept enber 3, 1999
Transcript: pages 112-125].
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The gi st of Peggy Jo Kirby' s testinony,
Defendant’s sister, was that Defendant suffered
physi cal abuse numerous times throughout his chil dhood
by their father. [See Exhibit 30: Septenber 3, 1999
Transcript: pages 173-177].

The gist of Lisa Harville s testinmny, who was
Defendant’s friend, was that Defendant had a drug
abuse problem (sniffing paint, glue, gasoline, or
snoked marijuana or “was tripping on acid’), and was
physically abused by his father. [See Exhibit 32:
Novenmber 5, 1999 Transcript: pages 10-17]. She al so
testified that Defendant called her immediately after
t he Hi ghpoint nurders and confessed to the nurders -
she testified that Defendant, whomshe says was “high”

when he called, uttered the words “l shot soneone.”
[ See Exhibit 33: November 5, 1999 Transcript: pages
23- 30].

The gi st of Jeff McCoy' s testinmony, who was a co-
defendant in the instant case and who negotiated a
pl ea agreenent whereby he is currently serving three
concurrent |ife sentences, was that Defendant was
experiencing an “aggressive high” on the night of the
murders due to snoking marijuana. [See Exhibit 34
January 14, 2000: pages 1-17]. On cross-exam nation
t hough, the State inpeached Jeff MCoy wth prior
i nconsistent statements - that is, Jeff MCoy had
previously testified in depositions and in court that
no drugs were involved on the night of the Hi ghpoint
murders. [ See Exhibit 34].

In sum the testinony adduced at the evidentiary
hearing fromdefense w tnesses reveal ed t hat Def endant
suffered physical abuse by his father, lived through
an i npoverished chil dhood, had a history of substance
abuse, and may have suffered sone nental illness.
Much of this testinony, however, is cumulative -
certainly, the testinony concerning the physical abuse
and the inpoverished childhood is duplicative of
Juani ta Kokx’'s [nmother’s] testinony. [See Exhibit 35:
Excerpt fromPenalty Phase Proceedi ngs: Juanita Kokx's
Testinmony: pages 41-67]; see Hill v. Dugger, 556 So.
2d 1385, 1389 (Fla. 1990).

Agai n, the question presented here is whether, in
light of the additional mtigation, it is “reasonably
probabl e, given the nature of the mtigation offered,
that this altered picture would have led to the
inmposition of a Ilife sentence, outweighing the
mul ti ple substantial aggravators at issue in this
case.” Rutherford v. State, 727 So. 2d 216, 226 (Fl a.

73



1998). Based on Defendant’s voluntary confessions,
which were detailed and very specific, based on the
mul ti ple substantial aggravating factors that were
found to be present in this case, and based on the
mtigating evidence that was presented/ argued (young
age, remorse, wllingness to confess/cooperate), it
cannot be said that the presentation of additional
nonstatutory mtigating evidence of Def endant’ s
chil dhood abuse, drug use, inpoverished neans, or
concerning possible nental illness would have
out wei ghed the numerous and serious aggravating
factors found to be present in this case. [ See Exhibit
36; Eleven-Page Transcript of January 20, 1983

Confession to Detectives Beyner and Halliday]. See
Asay v. State, 769 So. 2d 974 (Fla. 2000) (findi ng that
mtigating evidence presented in postconviction

proceedi ng consisting of severe beatings, deprivation

of food, sexual abuse, poverty-stricken chil dhood, and

hi story of al cohol abuse and “huffing sol vents” would

not have outweighed the nultiple substanti al

aggravators).

(PC. V15/2267-69) (footnote omtted).

Once again, the court’s analysis is supported by the
evi dence presented below and rel evant case | aw. Bot h Ky Koch
and Ronnie Crider testified about their efforts to devel op
meani ngful mtigation to present to Cooper’s jury (PC. V7/1035-
39, 1053-55, 1067-74; V9/1354-58, 1372, 1375-77). The failure
to present additional wtnesses in the penalty phase was
attributable to the difficulty of finding anyone that would be
hel pful to the defense (PC. V7/1036-37, 1053-54, 1074; V9/1357-
58). They contacted the nanmes provided to them by Cooper and
hi s nmot her, but were unable to find anyone that coul d help (PC.

V7/ 1035- 36, 1053-54; V9/1357). Their job was inpeded by the

fact that Cooper had lived in several different states (PC
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V7/1036; V9/1357).

The postconviction testinony offered in support of this
claim was not conpelling. Al t hough there is no doubt that
Cooper had a difficult childhood and suffered sone enoti onal and
physi cal abuse at the hands of his father, there was no evi dence
of serious injury or other severe consequences. The extent of
the abuse varied by wtness, and there were significant
i nconsistencies with regard to descriptions of Cooper’s hone
life. For exanple, principal Pal meroy stated that he saw Cooper
on a daily basis, and while he observed sone red marks “once or
tw ce” corroborating Cooper’s conplaints of abuse, he did not
see serious bruises or any indication of the kind of abuse that
m ght warrant official intervention (PC. V7/1084, 1098). He
al so said that he saw Cooper’s father at school prograns, but
Cooper’s sister, Peggy, stated that their father did not attend
school progranms (PC. V7/1089, 1168). Peggy also testified that
Cooper had obvious, deep bruises over all of his body (PC
V7/1173).

I n addition, the testinmony corroborated the trial attorneys’
coments about the difficulty of finding mtigation w tnesses.
Peggy noted that she did not |ike Cooper’s nother, Juanita, and
t hat she did not have contact with Cooper or his nother after he
noved to Florida; she acknow edged that they probably woul d not

have known where she was living at the time (PC. V7/1176-78).
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Lisa Harville had also |lost touch; getting married in 1982 and
going on with her own life for a tinme until she nmet up with

Donni e after Cooper was already on death row (PC. V8/1210-13).

Of course, as the court below comented, there had been
testimony about Cooper’s deprived and abusive background
presented to his jury through the testinmony of his nother
Juanita Kokx (DA. V11/1463-1489; PC. V15/2268). Ms. Kokx
testified that her marriage to Cooper’s father soured when
Cooper was about six years old; the father, Philip Cooper, was
seeing another woman, “and he becanme quite violent” (DA
V11/1466-67). She recalled that once he kicked the w ndshield
of a car in her face and took her in front of the young children
while she was hysterical, saying |ook at your nother (DA
V11/1467). They separated for about six nonths, then reconciled
and noved to Arizona to try to start over (DA. V11/1467). She
stated that, while they lived in Chio, Philip was a truck driver
and away from home nuch of the time (DA. V11/1468). He never
did things with the children; he did not take Cooper fishing, or
to the novies, or to any such activities (DA. V11/1468). They
lived in a nobile home in Arizona, and |ater bought their own
property with a double-wi de (DA. V11/1468). Things went wel
for awhile then, after about five years, Philip became involved

wi th another woman and the violence started all over again (DA
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V11/ 1468-69).

She testified that Philip was very hard on the children,
i ncl udi ng Cooper, disciplining themwith a belt; that the belt
| eft marks; and that Philip was very nuch an authoritarian and
used profanity toward the kids (DA. V11/1469, 1471). She
sustai ned physical injuries due to confrontations with Philip
that the children wtnessed (DA. V11/1469-70). One tinme when
Cooper was about eleven or twelve, Philip hit her so hard that
he crushed the side of her face and she had to have surgery to
put a plate in her face (DA. V11/1470-71). Cooper did not
actually see the bl ow but heard her scream ng and |l ater sat with
her follow ng the surgery (DA. V11/1470-71). After her surgery,
she took Cooper and one of his brothers and her daughter and
noved to another town for several nonths (DA V11/1471-72).
Cooper and his brother wanted to go back to Philip, and she was
havi ng troubl e keepi ng Cooper in school, so she let themgo |ive
with Philip; then she and Philip got together again for about
two years, and then he started becom ng violent again (DA
V11/1471-72).

When Cooper was about thirteen, Philip became very angry
because he had seen Cooper in town and Cooper had run away from
Philip (DA. V11/1471). Philip grabbed Juanita and was choki ng
her and beating her head on the door; Cooper kept bangi ng on the

door until Philip finally opened it and she was able to get away
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(PC. V11/1471). The police were called and tried to arrest
Philip, but he was abusive toward the deputy and got away (DA
V11/1472-73). Philip turned hinmself in the next day and spent
ten days in jail (DA. V11/1473). Cooper had w tnessed the
attenmpted arrest, and felt |ike everything that had happened was
his fault, since his father’s anger stemed from Cooper running
away when he was seen in town (DA V11/1473). After that
incident, she left Philip for good and nmoved to Florida (DA
V11/1472).

Ms. Kokx remarried and sonetime | ater received a phone call
from Philip indicating that he was dying from cancer (DA
V11/1473-74). Cooper and sone of the other children were still
living with Philip at the time (DA. V11/1474). Cooper was
around sixteen at the time and stayed with his father through
much of his illness, but Philip went back to Ohio about a nonth
before his death, which was in June, 1980 (DA. V11/1474).
Cooper went to Ohio for the funeral and stayed a couple of
weeks, then returned to Arizona to live with an ol der sister and
sonme of his brothers (DA. V11/1475). He returned to OChio in the
fall of 1981 and lived with one of his brothers, then noved to
Florida to live with his nmother in January, 1982 (DA. V11/1475-
76). Ms. Kokx testified that Cooper loved Philip but at tines
was afraid of him he was very hurt over his father’s death and

m ssed his father (DA. V11/1473, 1477).
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Cooper att acks t he court’s concl usi on t hat t he
postconviction evidence was cunulative to this testinmony by
focusing on the State's argunent that no real mtigation had
been presented and the trial court’s finding no mtigation in
i nposi ng sentence. However, it is clear from the record that
simlar evidence was presented and considered by the jury and
judge, which renders the postconviction evidence |largely
cunmul ati ve. It is apparent from Cooper’s argument that his
collateral attorneys would simply present his background
evidence through different w tnesses; this does not nean his
trial attorneys were ineffective. To the extent that his trial
attorneys testified below that they should have been able to
devel op nore mitigation, their hindsight does not give rise to

a finding of deficiency. Cherry v. State, 659 So. 2d 1069, 1073

(Fla. 1995) (noting “standard is not how present counsel would
have proceeded, in hindsight, but rather whether there was both
a deficient performance and a reasonable probability of a

different result”); Stano v. State, 520 So. 2d 278, 281, n. 5

(Fl a. 1988) (noting fact that current counsel, through
hi ndsi ght, would now do things differently is not the test for
i neffectiveness).

Case | aw supports the finding that Cooper’s trial attorneys

provi ded reasonably conpetent assistance. |In Ferguson v. State,

593 So. 2d 508, 510-511 (Fla. 1992), counsel’s interview ng the
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def endant and fam |y nenbers, and revi ewi ng psychiatric reports,
then putting the nother on as the only witness, was sufficient.

See also, Jones v. State, 732 So. 2d 313, 316-318 (Fla. 1999)

(counsel spoke with three famly nmenbers that were not
interested in helping the defendant, and presented a nental
health expert but did not westablish the statutory nental

mtigation); Francis v. Dugger, 908 F.2d 696 (11th Cir. 1990),

cert. denied, 500 U.S. 910 (1991) (decision to make i npassi oned

argument for life and not to investigate fam |y background not
deficient).

Counsel in this case both testified that they foll owed the
| eads they were given, but were unable to find any w tnesses
t hat coul d be hel pful for the defense (PC. V7/1036-37, 1053-54,
1074; V9/1357-58). Cooper has not shown any deficiency in their
i nvestigation; they developed the famly background that they
coul d, and pursued other reasonabl e sources of mtigation. The
Constitution recognizes that |awers can “alnost always do
sonet hing nore,” and do not enjoy the benefit of endless tine,

energy or financial resources. Rogers v. Zant, 13 F.3d 384, 387

(11th Cir.), cert. denied, 513 U. S. 899 (1994), quoting Atkins

v. Singletary, 965 F.2d 952, 959-960 (11th Cir. 1992).

The evi dence from Cooper’s postconviction hearing failed to
substantiate his claimof ineffective assi stance of counsel with

regard to the devel opnent of fam |y background mtigation. This
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Court nust affirmthe I ower court’s findings on this issue.
B. MENTAL HEALTH M TI GATI ON

Cooper’s claim that his attorneys were ineffective for
failing to develop appropriate nmental health mtigation is
simlarly unpersuasive. Specifically, Cooper asserts that his
attorneys failed to provide the necessary background i nfornmation
to the defense expert, Dr. Merin; and that Dr. Merin's
eval uati on was inadequate because Merin relied extensively on
Cooper’s self-report. These clains were refuted by the evidence

present ed bel ow.

The court bel ow denied this claimas foll ows:

Third, the testinony and record establishes that
Dr. Merin, who again testified on behalf of Defendant
during the penalty phase and at the sentencing hearing
on March 14, 1984, exam ned Defendant for purposes of
a clinical evaluation on Decenmber 7-8, 1983, whi ch was
after a battery of psychological tests (i.e., siX
tests) were adm nistered to Defendant. [See Exhibit
14: April 28, 2000 Transcript: pages 25-28]. In terns
of his diagnosis, Dr. Merin specifically testified at
the hearing that his original diagnosis, which was
conveyed to the judge at the sentencing hearing,
remai ned unchanged — that is, he found that Defendant
suffered from antisocial personal ity disorder,
borderline personality disorder, substance abuse
di sorder, and isolated explosive disorder (no |onger
separate diagnosis in Diagnostic and Statistical
Manual of Mental Disorders (DSM1V) but currently
subsunmed wi thin antisocial personality disorder). [ See
Exhi bit 15: April 28, 2000 Transcript: pages 29-30].
Al t hough  Dr. Merin testified that, based on
information |ater discovered, his opinion regarding
premedi tati on had changed sonewhat, he unequivocally
stated that his conclusions given during the penalty
phase and t he sent enci ng heari ng regardi ng
differentiation - that Defendant did not suffer form
any substantive neurol ogical inpairnment that would

81



interfere with his ability to discern right fromwong
- were accurate and were confirmed by a review of
information | ater discovered. [See Exhibit 16: Apri
28, 2000 Transcript: pages 31-33]. Dr. Merin then
testified that although sonme of the Pinellas County
Jail records indicated that Defendant exhibited
certain self-harmng thoughts, Defendant did not
subscribe to suicidal ideations because Defendant
bel i eved suicide to be nmorally w ong. [See Exhi bit
17: April 28, 2000 Transcript: pages 33-35]. Dr .
Merin also testified that he found the allegation
concerning a specific suicide attenpt to be unfounded
and unproven. [See Exhibit 17].

Dr. Merin testified that he fornmed his opinions
and di agnosi s based on his interviews w th Defendant,
the self-report forms, the psychol ogical tests, and
the other information he had available to him which
included Defendant’s traumatic childhood history

(i.e., physical abuse), substance abuse (alcohol),
| ack of education, and crimnal history. [See Exhibit
18: April 28, 2000 Transcript: pages 36-41]. Dr .

Merin then countered Dr. Fisher’s testinony - Dr. Brad
Fi sher was CCRC s forensic psychol ogi cal expert hired
for purposes of postconviction relief - by stating
that he did not believe Defendant suffered fromeither
dependent personality disorder or organic brain
danmage, and by admtting the he and Dr. Fisher

disagree as to the suitableness of | ong-term
rehabilitation for Defendant. [See Exhibit 19: Apri
28, 2000 Transcript: pages 42-47]. Dr. Merin

concluded his testinony by testifying that none of the
new i nformati on he had recei ved woul d have changed hi s
ori gi nal opinion and di agnosis. [ See Exhi bit 20: April
28, 2000 Transcript: pages 47-51].

The clainms raised at present bear remarkable
simlarity to those raised in Johnson v. State, 769
So. 2d 990 (Fla. 2000). . . .

The Court finds the same to be true here.
Def endant has failed to show that Dr. Merin was
negligent in his professional capacity, or that his
psychol ogi cal testing and assessnment was | acking or
fell below conparable testing perforned by other
ment al heal t h pr of essi onal s at t he time.
Additionally, the State was correct in its closing
argument when it observed that Dr. Fisher abandoned
much of his report at the evidentiary hearing - if not
directly, he did so by his failure to reiterate or
inform the Court of his findings and how they proved
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inconsistent with Dr. Merin’s findings.

(PC. V15/2261-62).

Cooper’s all egations are clearly insufficient towarrant any
relief. Cooper does not identify any particular information
whi ch was not known to Dr. Merin; only new corroborating sources
for what Merin already knew. He does not attenpt to explain how
any such information could have made a difference. He offers no
specific facts to support his conclusion that Dr. Merin was not

prepared and did not provi de adequat e assi stance. See Occhi cone

v. State, 768 So. 2d 1037, 1050, n. 10 (Fla. 2000) (claimthat
counsel were ineffective for failing to provide nental health
experts wth background information wthout nmerit because
Occhicone did not allege what information counsel failed to
provi de).

As noted previously, Dr. Merin testified before the judge
about Cooper’s <childhood and background; Cooper has not
identified any errors or om ssions in the background testinony
given by Merin at trial. Furthernore, he has not all eged how
the provision of any additional background information would
have affected Merin's opinions at the time of trial. In fact,
Merin testified at the hearing that his opinion had not changed
except that he now believed that Cooper had prenmeditated the
mur der. Cooper’s new expert did not offer additional, favorable

mental health testinony, but even if he did, this is not a basis
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for relief. Engle v. Dugger, 576 So. 2d 696, 700-01 (Fla. 1991)

(“This is not a case ... in which a history of nental
retardation and psychiatric hospitalizations had been

overl ooked”); Correll v. State, 558 So. 2d 422, 426 (Fla. 1990);

Hill v. Dugger, 556 So. 2d 1385, 1388 (Fla. 1990), cert. denied,

116 S. Ct. 196 (1995); Stano v. State, 520 So. 2d 278, 281 (Fl a.

1988) (“That Stano has now found experts whose opinions may be
nore favorable to himis of little consequence”).

Cooper’s trial attorneys both explained their strategy
reasons behind using Dr. Merin as a witness before the judge at
a sentencing hearing but not before a jury (PC V7/1049-50,
1061-62; V9/1365-69). They used him at a tinme calculated to
give his testinony the maxi numeffect. Cooper’s postconviction
expert substantially confirmed the reliability of Merin' s trial
testimony (PC. V8/1232, 12391275-77).

Once again, no basis for finding a deficient perfornmance has
been offered. Trial counsel’s retention and use of Dr. Merin
was well wi thin the bounds of reasonable assistance. No relief
is warranted on this issue.

C. PREJUDI CE

Cooper has also failed to denonstrate that any possible
deficiency with regard to the mtigation presented by his trial
attorneys could nmeet the standard for prejudice in this case.

Cooper killed three victins in a ruthless hone invasion to
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secure drugs and noney. This Court wupheld five aggravating
factors, and upheld the trial court’s rejection of proposed
mtigation. The evidence presented at the hearing below as
“additional” mtigation was not substantial or conpelling.
Reliability in the correctness of the death sentences has not
been under nm ned.

A revi ew of conparabl e cases supports the court’s concl usi on
bel ow that there is no reasonable probability of a different
result had Cooper’s penalty phase included the evidentiary

hearing testinmony. For example, in Rutherford v. State, 727 So.

2d 216 (Fla. 1998), the jury had recomended death by a vote of
seven to five; the judge had found three aggravating factors
(during a robbery/pecuniary gain; HAC, and CCP) and the
statutory mtigator of no significant crim nal history. The
judge had not found any nonstatutory mtigation, despite trial
testinmony of Rutherford’ s positive character traits and mlitary
service in Vietnam Testinmony was presented at the
postconviction evidentiary hearing that Rutherford suffered from
an extrenme emotional disturbance and had a harsh chil dhood, with
an abusive, alcoholic father. Yet this Court unaninously
concluded that the additional mtigation evidence presented at
t he postconviction hearing would not have led to the inposition
of a life sentence due to the presence of the three substanti al

aggravating circunstances. 727 So. 2d at 226. See also
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Breedlove v. State, 692 So. 2d 874, 878 (Fla. 1997) (three

aggravating factors of during a burglary, HAC, and prior violent
felony overwhelmed the mtigation testinmony of famly and

friends offered at the postconviction hearing); Haliburton v.

Singletary, 691 So. 2d 466, 471 (Fla. 1997) (no reasonable

probability of different outcome had nmental health expert

testified, in light of strong aggravating factors); Tonpkins v.

Dugger, 549 So. 2d 1370, 1373 (Fla. 1989) (postconviction
evi dence of abused chil dhood and drug addiction would not have
changed outcone in |light of three aggravating factors of HAC,
during a felony, and prior violent convictions).

| n Buenoano v. Dugger, 559 So. 2d 1116 (Fla. 1990), trial

counsel had failed to present mtigating evidence that Buenoano
had an inpoverished <childhood and was psychologically
dysfuncti onal . Buenoano’s not her had di ed when Buenoano was
young, she had frequently been noved between foster honmes and
or phanages where there were reports of sexual abuse, and there
was avail able evidence of psychol ogical problens. W t hout
det er m ni ng whet her Buenoano’s counsel had been deficient, the
court held that there could be no prejudice in the failure to
present this evidence in |ight of the aggravated nature of the
crinme. The mitigation suggested in the instant case is nuch
| ess conpelling than that described in Buenoano, and this case

is also highly aggravated. See also Mendyk v. State, 592 So. 2d
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1076, 1080 (Fla. 1992) (asserted failure to investigate and
present evidence of nmental deficiencies, intoxication at tine of
of fense, history of substance abuse, deprived childhood, and
lack of significant prior crimnal activity “sinply does not
constitute the quantum capabl e of persuading us that it would
have nade a difference in this case,” given three strong
aggravat ors, and did not even warrant a postconviction

evidentiary hearing); Routly v. State, 590 So. 2d 397, 401-402

(Fla. 1991) (additional evidence as to defendant’s difficult
chil dhood and significant educational/behavioral problens did
not provide reasonable probability of life sentence if evidence

had been presented); LeCroy v. State, 727 So. 2d 236, 240 (Fl a.

1998) (no deficiency or prejudice where counsel presented
penalty phase wi tnesses describing defendant as a good boy from
a good hone, despite postconviction allegations of childhood
abuse and negl ect).

As noted in the cases above, in order to establish prejudice
to denonstrate a Sixth Amendment violation in a penalty phase
proceedi ng, a defendant nust show that, but for the alleged
errors, the sentencer would have weighed the aggravating and
mtigating factors and found that the circunstances did not

warrant the death penalty. Strickland, 466 U S. at 694. The

aggravating factors found in this case were: heinous, atrocious

or cruel; cold, calculated, and preneditated; nurder commtted
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to avoid arrest; nmurder comnmtted for pecuniary gain; and prior
vi ol ent felony convictions. Cooper has not and cannot neet the
standard required to prove that his attorney was ineffective
when the facts to support these aggravating factors are conpared
to the mtigation now argued by collateral counsel.

Thus, the investigation and presentation of mnitigating
evidence in this ~case was well within the realm of
constitutionally adequate assistance of counsel. Trial counsel
conducted a reasonable investigation, presented appropriate
penalty phase evidence, and forcefully argued for the jury to
recommend sparing Cooper’s life. There has been no deficient
performance or prejudice established in the way Cooper was
represented in the penalty phase of his trial. On these facts,
t he appellant has failed to denonstrate any error in the denial
of his claim that his attorneys were ineffective in the
i nvestigation and presentation of mtigating evidence or in any
ot her aspect of the penalty phase litigation. No relief is

war r ant ed.

| SSUE V
CLAI M5 SUMMARI LY DENI ED
Cooper’s last claimasserts error in the summary deni al of
ot her issues. This Court nmust affirm where the trial court

properly applied the law and conpetent substantial evidence
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supports its findings. Diaz, 719 So. 2d at 868.

It nmust be noted at the outset that, although Cooper’s bri ef
offers a conclusory allegation that the court below erred in
denying an evidentiary hearing on clainms 3, 5b, 5c, 5d, 5f, 5g,
7, 8 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19, the
argument in his brief only offers specific clains of error with
regard to the denial of clainms 3, 5, 7, 10, 18, and 19 (see
Initial Brief of Appellant, pp. 92-100). The other clains are
sinply listed and discussed cunulatively as needing an
evidentiary hearing because they related to the lack of an
i ndi vidualized sentencing (Clainms 11, 12, 13, and 15), and the
constitutionality of the sentencing scheme (Clains 8, 9, 14, 16,
and 17). The failure to assert any argunent with regard to
t hese clainms conpels a conclusion that any possible error has

been wai ved. Sweet v. State, 810 So. 2d 854 (Fla. 2002)

(“because on appeal Sweet sinply recites these clains fromhis
postconviction notion in a sentence or two, w thout el aboration
or explanation, we conclude that these instances of alleged
i neffectiveness are not preserved for appellate review); Peede

v. State, 748 So. 2d 253, 256 n.5 (Fla. 1999); Shere v. State,

742 So. 2d 215, 217 n. 6 (Fla. 1999); Duest v. Dugger, 555 So.

2d 849, 852 (Fla. 1990) (“The purpose of an appellate brief is
to present argunents in support of the points on appeal. Merely

maki ng reference to argunents bel ow wi t hout further el ucidation
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does not suffice to preserve issues, and these clains are deened
to have been waived.”). Furthernore, even if the rulings on
these clainms are considered, it is clear that they are al
claims which could have been raised on direct appeal, and
therefore summary denial due to the procedural bar was
appropriate. 1

A. CLAIM 3 - borderline nental retardation/conpetency

Cooper first identifies Claim Ill, which was summarily
denied as time barred, as an issue which should have been
devel oped at an evidentiary hearing. Claimlll of the anended
post convi ction notion alleged that Cooper was inconpetent to
stand trial and that his defense attorney was ineffective for
failing to secure a conpetency eval uati on. According to the
al | egati ons, Cooper had been classified as a youthful offender
mont hs before his trial and was so depressed that he was
mutilating hinself and had to be nmedicated with Mellaril (PC
V1/ 156- 157). Cooper asserted that counsel had a nunber of
i ndications that something was seriously wong, and if a
conpet ency hearing had been conducted, Cooper would have been
found inconmpetent (PC. V1/157-158). Cooper cited from an
affidavit prepared by his postconviction nental health expert,

Dr. Brad Fisher, which concluded that Cooper’s | ongstanding

1°These clains are al so asserted in Cooper’s Petition for Wit of
Habeas Corpus, Florida Suprene Court Case No. SC02-623, and the
State hereby incorporates its response in that case to these
claims as well.
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intellectual and personality deficits would likely render him
unable to understand the proceedings and that his behavior
denonstrated that he was not functioning rationally (PC.
V1/ 159) .

The court bel ow denied this claimas untinmely (PC. V5/811).
This ruling was proper because the issue, presented for the
first time in an anmended postconviction notion, was not
presented wthin the two year tine |imt for filing
postconvi ction notions. Cooper’s convictions and sentences
became final on February 23, 1987; his anmended postconviction
motion was filed on May 18, 1989. No attenpt to explain the
untineliness of the claim or to invoke the exceptions to the
two year tinme limt, have ever been offered. Thus, this claim

was barred. Pope v. State, 702 So. 2d 221 (Fla. 1997); Cave v.

State, 529 So. 2d 293 (Fla. 1982); Eutzy v. State, 541 So. 2d

1143 (Fla. 1989); MConn v. State, 708 So. 2d 308, 310 (Fla. 2d
DCA 1998) (en banc).

Cooper offers no authority to support his assertion that he
shoul d have been permtted to raise this claim he just relies
on the fact that his initial nmotion included a specific request
for leave to anmend should the continuing postconviction
investigation | ead to the devel opnent of any additional clains.
A def endant cannot avoid the application of procedural rul es by

sinply including a bl anket statenent seeking to anend a pl eadi ng
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at any tine. McConn, 708 So. 2d at 310 (motion for |eave to
anmend “in the best interest of justice” insufficient). This is
not a case where the anmended nmotion was filed while Cooper was
still within the time frame for filing his notion, as in Gaskin
v. State, 737 So. 2d 509, 517-18 (Fla. 1999); nor it is a case
where the new claimin the anmended noti on coul d be characteri zed
as a refinement or enlargenent of a tinely filed claim see

Brown v. State, 596 So. 2d 1026 (Fla. 1992). Thus, the new

Claimlll raised in Cooper’s anmended notion was properly deni ed.
I n addition, a substantive clai mof inconpetency is a direct
appeal issue and therefore procedurally barred in postconviction

proceedi ngs. Patton v. State, 784 So. 2d 380, 393 (Fla. 2000);

Johnston v. Dugger, 583 So. 2d 657, 659 (Fla. 1991). To the

extent that Cooper alleges his attorney was ineffective for
failing to secure a conpetency evaluation, his argunent is
refuted by the record since the defense retained a nental health
expert prior to trial, and the expert had concluded that Cooper
was conpetent to stand trial and had been conpetent at the tine
of the offense (PC. V7/1061; SV14/2449).

At any rate, any possible error in failing to grant an
evidentiary hearing on this untinely claim would be harm ess
since the claimitself was substantially incorporated into Claim
IV, alleging ineffective nental health assistance (PC. V2/160-

66). OF course, ClaimlV was an issue on which the trial court
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permtted an evidentiary hearing, and a review of the testinony
fromthe hearing denonstrates that evidence pertaining to Claim
Il was also presented and consi dered. For exanple, Ky Koch
testified that the defense retained Dr. Merin to explore al
aspects of the case, including conpetency (PC. V7/1061). He
noted that, while there were times that Cooper did not fully
conprehend his situation, by the time of trial Koch felt that
Cooper understood what he was facing (PC. V7/1058-59). Ral ph
Pal mer oy, the school principal, testified that Cooper had been
academ cal ly average, or maybe a little bel ow average, getting
mostly Cs with some Bs and Ds thrown in (PC. V7/1087). Pal neroy
did not believe that Cooper was borderline retarded, but thought
t hat he had been deprived of experiences that nmade it difficult
to learn (PC. V7/1099).

The expert quoted in the amended notion on this claim Dr.
Brad Fisher, testified at the evidentiary hearing but was never
asked about any concerns related to Cooper’s alleged
i nconpet ence (PC. 8/1217-1305). Fisher testified that Cooper
had no maj or disorder and was not psychotic; although his 1Q
testing was consistent with Dr. Merin's, denonstrating Cooper’s
lQwas in the md-70s and technically borderline, Fisher did not
consider this significant and noted that Cooper was “street-
wi se” (PC. V8/1232-33, 1277). Dr. Merin disagreed with Fisher’s

suggestion that Cooper could be even borderline retarded,
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al though he agreed with the 1Q score, because Merin believed
t hat Cooper’s vocabul ary and syntax denonstrated a street-w se
intelligence even if Cooper’s academc intelligence was not at
a high level (PC. V11/1663-64). Merin also noted that his
review of Fisher’s report and the jail records did not reference
any suicide attenpts; although some self-destructive thinking
was evident, Cooper had denied being suicidal and told Merin
that he would not harm hinself because Cooper thought it was
nmorally wwong to do so (PC. V11/1660-61).

The denial of this claimby Judge Wal ker in 1992 was never
challenged in the years of postconviction litigation that
foll owed, despite the fact that a new judge and new defense
attorneys took over the case. No abuse of discretion has been
shown by the denial of Cooper’s attenpt to present this claimin

his anmended petition. Huff v. State, 762 So. 2d 476, 481 (Fl a.

2000). Gven the evidence in the record and the testinmony from
the evidentiary hearing rebutting this claim any possible error
in summarily denying the claim as tinme barred when initially
presented is clearly harn ess. No basis for a remand for
further consideration of this issue has been shown, and this
Court must deny relief.

B. CLAIM5 - ineffective assistance of counse

Cooper next asserts that several allegations of ineffective

assi stance of counsel were inproperly summarily deni ed. The
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rel evant allegations asserted counsel was deficient by 1)

failing to object to violations of Caldwell v. M ssissippi, 472

U.S. 320 (1985); 2) failing to object to victiminpact evi dence;
3) failing to object to a jury instruction on the penalty phase
vote; and that counsel was rendered ineffective by the trial
court’s actions in 4) denial of a continuance for penalty phase;
and 5) an undetected conflict of interest based on attorney
Crider’'s prior enploynent at the State Attorney’'s Ofice. !
Cooper does not address his clainms specifically but sinply
asserts that because they involved allegations of ineffective
assi stance of counsel, they were appropriate for consideration
i n postconviction and shoul d have been subject to an evidentiary
heari ng.

The law is well established that Cooper cannot avoid a
procedural bar on direct appeal issues by presenting them under
the guise of ineffective assistance of counsel. It is facially
apparent that the clainms recited in this subissue are inproper
attenpts to recast a direct appeal issue into a claim of
i neffective assi stance of counsel, and therefore sunmary deni al

was appropriate. Asay v. State, 769 So. 2d 974 (Fla. 2000);

Robi nson v. State, 707 So. 2d 688, 699 (Fla. 1998). In

addition, the court bel ow considered the clains and detern ned

1The summary denial of the claim regarding Crider’s alleged
conflict with the State Attorney’s Ofice was addressed in | ssue
11, A
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that no deficiency had been indicated as the objections which
Cooper clainms should have been |odged would not have been
sustained (PC. V5/811-13). Thus, even if considered, these
claims would have been rejected. No error has been
denonstr at ed.

C. CLAIM7 - court’s failure to weigh sentencing factors

Claim VIl of the anmended petition asserted that Cooper was
denied a reliable, individualized sentencing determ nation, as
the requirenent for a witten sentencing order was violated
because 1) specific witten findings were not made as to each
sentence, and 2) at the tine the sentences were inposed, no
specific findings were made and the court’s oral coments were
conclusory (PC. V2/236). Cooper asserts that summary deni al of
this issue was inproper because the issue, as pled, included an
al l egation that the State had prepared the sentenci ng order, and
that this claimcould not have been raised on direct appeal. A
review of the anended postconviction notion refutes this
assertion. In fact, the claim asserted only that the trial
court failed to properly weigh the aggravating and mtigating
factors, clearly a direct appeal issue (PC. V2/235-239). The
statement within Claim VIl asserting that, “Finally, the
identity of the sentencing order suggests that they nmay have
been prepared by the Ofice of the State Attorney,” was

qualified by footnote 3, which stated that the State had not
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fully conplied with public records requests, and once it did so,
“evi dence of the involvenent of the Office of the State Attorney
in the preparation of the sentencing order nay becone apparent”
(PC. V2/239).

An allegation that future record disclosures nay indicate

a possi bl e postconviction claimis insufficient. See Maharaj v.

State, 778 So. 2d 944 (Fla. 2000) (postconviction hearing not
warranted on specul ation). Cooper has never identified any
facts which suggest that the State Attorney’s O fice had any
i nvol venment in the drafting of the sentencing order filed in
this case. Absent specific factual allegations to support this
claim no evidentiary hearing was warranted, and this issue was
properly summarily deni ed.
D. CLAIM 10 - right to jury sentencing
Cooper also asserts that his claimthat Florida's capital
sentenci ng statute unconstitutionally deprived himof his right
to jury sentencing should have been considered because the
United States Suprene Court is currently reconsidering the
validity of Arizona's (judge-sentencing) death penalty statute.
The fact that the United States Supreme Court is reviewing a
claimsimlar in nature (on direct certiorari review) does not
excuse Cooper fromfailing to raise the issue at the appropriate
tine. Regardl ess of the outcome of the decision in Ring V.

Arizona, United States Supreme Court Case No. 01-488 (argued
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April 22, 2002), any claim challenging the application of
Florida’ s sentencing statute nust have been presented to the
trial court and on direct appeal. The assertion that Florida's
capital sentencing statute violates the constitutional right to
ajury trial was often all eged around the time of Cooper’s trial
and direct appeal. There are no new facts or Ilaw which
legitimze this claimand therefore it is barred.

E. CLAIM 18 - sentencing statute unconstitutional as
appl i ed

Cooper also asserts that Claim 18, challenging the
constitutionality of the death penalty as applied in this case,
shoul d not have been rejected as procedurally barred because it
was not a per se challenge to the constitutionality of his

sentence. He cites Jones v. Butterworth, 691 So. 2d 481 (Fla.

1997), as an exanple of a case where a postconviction claimthat
t he death penalty was unconstitutional as applied was subject to
an evidentiary hearing. Jones involved the constitutionality of
Florida’s electric chair as it functioned at that tinme; there
were new facts, wunavailable at the time of Jones’s direct
appeal, which pertained to the issue raised. Cooper’s claim
that the death penalty should not be applied due to his
intellectual and neurol ogical inmpairnents did not rely on any
facts which were not known or discoverable at the time of

Cooper’s trial. Thus, his claim was procedurally barred,
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falling into the category of clainms which nust be presented

prior to trial and on direct appeal. See Trushin v. State, 425

So. 2d 1126 (Fla. 1982) (challenge to constitutionality of
statute as applied nmust be raised at trial and on appeal).
Therefore, no error is shown in the summary denial of this
i ssue.

F. CLAIM 19 - newy discovered evidence

Cooper’s final allegation in this issue asserts that the
court should have permtted an evidentiary hearing on his claim
that newly discovered evidence established that Cooper did not
fire the last and fatal shot which killed Steven Fridella
Claim XI X was initially presented in an anended petition filed
on August 26, 1998 (PC. SV6/1077-1081). The “newly discovered
evidence” identified in the nmotion were two affidavits from
Cooper’s codefendants, Jeff MCoy [3/23/95] (PC. SV7/1297-99),
and Terry Royal (PC. SV7/1301-1304), both of which had been
notarized on March 23, 1995. MCoy’'s affidavit asserted that he
heard nore shots after Cooper was already running toward the
car, and after the last series of shots that Terry Royal, then
Jason Walton, canme outside and got in the car (PC. SV7/1298).
Royal's affidavit stated that he had been the one to return to
the house and fire the final two shots, killing Fridella (PC
SV7/1303) .

The trial court’s denial of Cooper’s request to anmend his
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postconviction nmotion that had al ready been pending for eight

years is reviewed for an abuse of discretion. Huff v. State,

762 So. 2d 476, 481 (Fla. 2000). Cooper has never expl ai ned why
this claim supported only by affidavits avail able since March,
1995, was not presented to the court until August, 1998. The
claim is clearly wuntinely, and no abuse of discretion is
denmonstrated in the denial of this amendnent.

In addition, there is no reasonable claim that this
information could not have been obtained with due diligence
Cooper’s codefendants were obviously known to everyone. \hile
Jeff McCoy was not avail able at the tine of Cooper’s trial, the
possibility of his future availability was discussed on the
record. According to Cooper, MCoy’'s testinony was avail able
from Terry Royal’s later capital trial (Appellant’s Initial
Brief, p. 45).

Al t hough this clai mwas denied as untinely, both MCoy and
Royal testified at the evidentiary hearing belowwth regard to
the allegations presented in this subissue. MCoy attested to
the truth of his affidavit; he also confirmed the truth of all
of his prior testinony, including that given in the Walton and
Royal trials (PC. V9/1429-32, 1444). He also stated that he
heard all of the shots fired at the same tinme (PC. V9/1442). He
was i nmpeached by prior inconsistent statenents he had made in

previ ous testinony about the nmurders, and acknow edged that his
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menory woul d have been better at the tinme the prior testinony
was given, as this testinony was based on everythi ng he had been
trying to forget (PC. V9/1433-44). He also testified that
everyone was acting independently, not follow ng orders, and
that Walton was not the type to give orders (PC. V9/1445).

Royal testified but indicated his desire to only discuss
questions related to Walton’s dom nance over the codefendants
(PC. V9/1449). When the court directed him to answer other
guestions, he refused to adopt his affidavit and indi cated that
he had initially signed it, but then asked to have it wi thdrawn
after further consideration (PC. V9/1452, 1455-56). He stated
that nost of the affidavit had been fabricated to make him and
Cooper | ook good, and that at the tinme he signed the affidavit,
he believed that if he |lied he m ght be able to hel p get Cooper,
and maybe even Walton, off (PC. V9/1459). He specifically
deni ed that he had shot anyone that night (PC V9/1453, 1457).
He saw Cooper shoot one victim and he thought that Walton had
been the one to shoot the other two victins (PC. V9/1457-58).
He clainmed that he had witten a letter to CCRC several years
earlier, telling them that the affidavit was not true (PC
V9/ 1460) .

OGther testinony at the evidentiary hearing included
testimony by former CCR attorneys Ken Driggs and Eli zabeth Wells

(PC. V12/1769-1817). Driggs and Wells had interviewed Terry Van
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Royal in Decenber, 1990, while they were representing J.D.
Walton and investigating Walton’s postconviction clainm (PC
V12/ 1770, 1801-02). Royal told them at that tine that Walton
did not shoot anyone and did not command anyone el se to shoot;
that the nmurders were all initiated by Cooper, who started
yel ling and shooting as Cooper, Walton, and Royal were getting
ready to |eave the house (PC. V12/1773-74, 1802-04). Bot h
Driggs and Wells acknow edged that Royal has, over the years,
made a nunber of different statenents about the nurders that
cannot be reconciled (PC. V12/1800, 1813). They decided not to
use himas a witness for Walton (PC. V12/1813).

Therefore, despite the summary denial, the record reflects
t hat Cooper had the opportunity to devel op the evidentiary basis
to support his Claim XI X, but that the evidence as presented
failed to substantiate his claim On these facts, no error has

been denonstrated and the rejection of this claimbel ow nust be

uphel d.
CONCLUSI ON
The law is well established that these clains were all

properly summarily denied. Case |aw anply supports the summary
rejection of these clainms, and this Court nust affirmthe deni al

of relief entered bel ow
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CONCLUSI ON

Based on the foregoi ng argunents and authorities, the tri al
court’s denial of postconviction relief nust be affirnmed.
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