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STATEMENT OF THE CASE AND FACTS

I. Nature Of The Casge

This matter is on review from a Second District Court of
Appeal decision denying a petition for writ of certiorari and
refusing to review a decision by the circuit court sitting in its

appellate capacity. The opinion below is reported at Caravakig v.

Allstate Indem. Co., 806 So.2d 548 (Fla. 2d DCA 2001).

II. Statement Of The Case And Facts

Defendant/respondent, Allstate Indemnity Company (“Allstate”),
generally agrees with plaintiff/petitioner Veron Caravakis’
(“Caravakis”) Statement of the Case and Facts. However, Caravakis
fails to fully state the basis for the county and circuit courts’
rulings that Caravakis lacked standing to bring suit. Both courts
reasoned that Caravakis suffered no injury as a result of
Allstate’s decigion not to pay all his medical bills in full.

As the circuit court explained, citing numerous decisions from
Florida and other jurisdictions, the “prevalent view” is that no
breach of contract occurs, and the insured suffers no damages,
“when the insurer pays the amount it determines to be reasonable
for a submitted expense and further agrees to defend and indemnify
the insured if he or she is pursued for any balance from such a
determination.” (Circuit Court Order at 2, 3; DCA R 104, 105.)
(citations omitted) .

Allstate also disagrees with Caravakis’ statement that




Allstate “unilaterally reduced” his medical bills to the extent it
suggests Allstate paid nothing toward the bills or had no basis for
its payment decision. Caravakis established neither contention in
the record below. Moreover, this Court’s recent decision in United

Auto. Ins. Co. v. Rodriquez, 808 So.2d 82 (Fla. 2001), negates

Caravakis’ suggestion that an insurer must pay all medical bills,
as opposed to only reasonable and necessary medical expenses. See
Part I.B.1, infra.

Caravakis was insured under an Allstate auto policy which
provided Personal Injury Protection (“PIP”) coverage. (DCA R
15,18.) Under the plain termg of his insurance contract and
§ 627.736(1), Fla. Stat., Allstate was obligated to pay only 80% of
reasonable expenses for necessary medical services incurred as the
result of a motor vehicle accident.

Also, Caravakis’ policy included Allstate Florida Amendatory
Endorsement AIU63-4, which provides:

Unreasonable or Unnecessary Medical Expenses

If an insured person incurs medical expenses
which we deem to be unreasonable or
unnecessary, we may refuse to pay for those
medical expenses and contest them.

If the insured person is sued by a medical
services provider because we refuse to pay
medical expenses which we deem to be
unreasonable or unnecessary, we will pay
resulting defense costs and any resulting
judgment against the insured person.

(DCA R 27, 31, 180, and Caravakis’ Brief at 2.) So, Allstate




promised to defend and indemnify Caravakis should any medical
provider pursue him for unpaid amounts if Allstate determined that
a medical charge was unreasonable or unnecessary. (DCA R 27, 31,
180, and Caravakis’ Brief at 2.)

As the circuit court noted, it is undisputed that, of the
$2,114 Caravakig’ medical provider billed, Allstate covered $2,027,
eighty percent of which it timely paid. (Circuit Court Order at 2;
DCA R 104.) Ag the circuit court stated, “the record shows that
[Allstate] did comply with its statutory and contractual
obligations when it timely paid Appellant’s medical provider eighty
percent for all reasonable and necessary medical services.” (Id.
at 3; DCA R 105.)

Caravakis had every opportunity to submit evidence showing he
suffered injury sufficient to confer standing. Yet, Caravakis
produced no evidence that: a) he paid out-of-pocket for his unpaid
medical bills; b) his medical provider pursued him in any way for
any balance due; or c¢) Allstate’s payment decision otherwise harmed
him. (Circuit Court Order at 3; DCA R 105.) Nor did Caravakis
submit any evidence that Allstate breached its promise to defend
and indemnify him should his medical provider pursue collection

activity (which did not occur). (Id.)




SUMMARY OF THE ARGUMENT

The Second District correctly denied certiorari review and
refused to reach the merits of the circuit court’s grant of summary
judgment to Allstate based on Caravakis’ lack of standing. In so

ruling, the Second District applied the correct standard for

certiorari review -- recently reaffirmed by this Court in Ivey v.
Allstate Insurance Company, 774 So.2d 679, 682 (Fla. 2000) -- that

digtrict courts should grant certiorari only when the circuit court
decision violates “a clearly established principle of law.” As the
Second District correctly recognized, no controlling precedent
exigsted on the substantive standing issue, so it had no authority
to issue a writ of certiorari.

Instead of citing any controlling precedent, Caravakis argues
that the c¢ircuit court misapplied Fla. Stat. § 627.736(4) (b), which
provides that insurers must pay PIP benefits within 30 days, and
Art. I, Sections 21 and 22 of the Florida Constitution, which
provide for the right of access to courts and a trial by jury.
None of these arguments has merit. Caravakis incorrectly presumes
that insurers must pay all PIP claims within 30 days. This Court
recently rejected that very argument, holding that even if a PIP
claim ig not paid within 30 days, an insurer may still contest it.

Rodriguez, 808 So0.2d at 87. The PIP statute reguires payment only

of reasonable and necessary medical expenses. 8o, only those bills




must be paid within 30 days; unreasonable and unnecessary bills
need not be paid within 30 days or at all.

‘Also, Caravakis ignores the fact that, absent standing to
bring suit, he could not have been deprived of any right of access
to court or a jury trial. Contrary to Caravakis’ contention, the
circuit court did not violate any clearly established precedent or
“migapply the law.”

Even if this Court decides to reach the merits here, it should
affirm the circuit court’s decision. In his arguments on the
merits, Caravakis fails to even discuss the substantive standing
issue. Instead, he argues that the way the circuit court
interpreted Allstate’s policy’s defense and indemnification
provision violates the Florida No-Fault Law; Allstate’s policy does
not prohibit a PIP suit; and the circuit court’s interpretation of
the defense and indemnification provision violates public policy.

Even if correct, these contentions would not confer standing
because Caravakis suffered and can suffer no injury from the
conduct he alleges. Indeed, Caravakis utterly fails to address,
much lesg distinguish, the overwhelming number of cases from

Florida and other Jjurisdictions holding that plaintiffs lack

standing under identical circumstances.




ARGUMENT

I. THE SECOND DISTRICT CORRECTLY DENIED CERTIORARI
REVIEW, BECAUSE THERE WAS NO CLEARLY ESTABLISHED
PRINCIPLE OF LAW ON THE SUBSTANTIVE STANDING ISSUE,
SO0 THE CIRCUIT COURT COULD NOT HAVE “DEPARTED FROM
THE ESSENTIAL REQUIREMENTS OF LAW” OR CAUSED A
“MISCARRIAGE OF JUSTICE”.

A. The Parties Agree About the Correct Standard For Certiorari
Review, And The 8Second District Correctly Applied That
Standard In Denying Review,

Much of Caravakis’ initial argument 1is superfluous. It
details the history of common law writ of certiorari, but Allstate
agrees with Caravakis about the correct standard for certiorari
review. (Caravakis’ Brief at 10-13.)

Specifically, “[t]lhe proper inquiry under certiorari review is
limited to whether the circuit court afforded procedural due
process and whether it applied the correct law.” Ivey, 774 So.2d

at 682 (citing Halnesg City Community Development v, Hegdgds, 658

So.2d 523, 528 (Fla. 1995)). Certiorari is not proper to correct

“gimple legal error.” Id. (guoting Stilson v, Allstate Insurance

Company, 692 So.2d 979, 982 (Fla. 2d DCA 1997)).

Ag Caravakig notesg, this Court has repeatedly held that a
district court should grant a petition for writ of certiorari only
where the circuit court decision resulted in “violation of a
clearly established principle of law resulting in a miscarriage of

justice.” Heggs, 658 S0.2d at 529 (citation and internal quotation




omitted). The Second District correctly applied this standard when

it denied Caravakis’ petition for review. Caravakis v. Allstate

Indemnity Company, 806 So.2d 548, 549-50 (Fla. 2d DCA 2001).

B. The Second District Correctly Ruled That No Controlling
Precedent Existed Regarding The Substantive Standing Issue,
And That, Absent Such Precedent, The Circuit Court Could Not
Have Violated A Clearly Established Principle Of Law.

As the Second District correctly ruled, “when established law
provides no controlling precedent, the circuit court cannot be said
to have violated a clearly established principle of law.”

Caravakig, 806 So0.2d at 549-50. 8See also Ivey, 774 So.2d at 682-83

(same principle); Stilson, 692 So0.2d at 982 (absent controlling
precedent, court could not conclude that trial or circuit court
violated a “clearly established principle of law”).

There was no controlling authority on the substantive standing
issue here -- i.e., whether an insured may sue an insurer for
failing to pay a medical bill when: 1) the insured never paid the
bill, 2) the medical provider never pursued the insured for
payment, and 3) the insurer agreed to defend and indemnify the
insured 1in the event the provider did engage 1in collection
activity. As the Second District observed, at the relevant time no
Florida appellate cases addressed the Allstate policy provision,
much less how it applied to facts like the ones presented here.

See Caravakis, 806 So.2d at 550.

Indeed, Caravakis has yet to cite any controlling authority on

this issue. The only on point Florida appellate court decision he
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cites is Kaklamanos v. Allstate Insg. Co., 796 So.2d 555 (Fla. 1st

DCA 2001). Kaklamanosg, of course, was decided after the circuit

court decided this case, and has now been consolidated with

Caravakig’ case for review by this Court. 8o, Kaklamanog certainly

was not controlling when the Second District ruled. Moreover, for
all the reasons in the merits brief Allstate submitted to this

Court in Kaklamanosg, that case was incorrectly decided and should

be quashed.

Put simply, no controlling contrary precedent existed when the
circuit court ruled that Caravakis had no standing to bring this
action. Accordingly, the circuit court could not have violated any
clearly established principle of law, and the Second District
correctly denied Caravakis’ petition for certiorari on this ground.

C. The Circuit Court Did Not “Misapply” The Law, And Caravakis~’
Theories Regarding The “Correct” Law Do Not Support His Claim
That He Suffered Any Injury.

Instead of citing controlling precedent on the standing issue,
Caravakis merely cites provisions from the Florida PIP statute and
Constitution which he ¢laims the circuit court “misapplied.”
First, he argues he was “damaged” by Allstate’s failure to pay the
disputed medical expenses within 30 days, as required by the PIP
gstatute. See Fla. Stat. § 627.736(4) (b); Caravakis’ Brief at 13-
14, 19-20. Second, Caravakis argues that Allstate’s policy is one

indemnifying against liability, as opposed to loss, so he was

harmed simply because he “receiveld] bills.” (Id. at 17-19.)




Third, Caravakis argues he was injured because he was denied access
to the courts and a right to trial by jury. (Id. at 20-21.)

According to Caravakisg, the circuit court misapplied the law
by failing to recognize his “injury” under these theories, which
regulted in a “miscarriage of Fjustice” sufficient to Jjustify
certiorari review. As shown below, however, none of these theories
has any merit.

1. Caravakig Suffered No Injury Simply Because The Disputed Amounts
Of His Medical Bills Were Not Paid Within 30 Days.

Caravakis argues he “suffered damages,” and so has standing,
becauge Allstate did not pay all his medical bills in full within
30 days. The fundamental flaw in Caravakis’ “30-day” theory is his
mistaken presumption that insurers must pay the full amount of all
medical bills within 30 daysi Yet, this Court expressly rejected
that very argument in Rodrigquez, 808 So. 2d at 87. This Court
explained that, while “the plain language of the [PIP statutel
provides that an insurer is subject to specific penalties for an
‘overdue’ payment: ten percent interest and attorneys’ fees,
[nJothing in the statute provides that once a payment becomes
overdue the insurer is forever barred from contesting the claim.”
Id. (emphasis added).

In other words, if a c¢laim is not paid within 30 days, that
does not automatically entitle the insured to PIP benefits. To the
contrary, the PIP statute expressly provides that insurers are

obligated to pay claims only for medical treatment that is

9




reasonable and necessary. See § 627.736(2), Fla. Stat.
The casgeg Caravakis cites to support his “30-day” theory are

no help to him. Caravakis relies on Kaklamanos, which was not in

existence at the time of the circuit court’s decision, is now on
review before this Court, and was incorrectly decided.

Caravakis also relies on State Farm Mut. Auto. Ins. Co. V.

Lee, 678 S0.2d 818 (Fla. 1996). (Caravakis’ Brief at 14.) But in

Lee, this Court merely held that the statute of limitations for

failure to pay PIP benefits begins to run when the insurer breaches
its obligation to pay, and that breach occurs once 30 days pass
“and no benefits were paid on the c¢laim, assuming they were
properly duel[.]” Lee, 678 So.2d at 821 (emphasis added). Nothing
in Lee suggests that insureds can bring suit even if they have
suffered no injury. To the contrary, the limitations period begins
to run only if the unpaid benefits are “properly due.” Id. Or, in
other words, “if [PIP] benefits are not due, they cannot be

‘overdue’ .” AIU Ing. Co. v. Daidone, 760 So.2d 1110, 1112 (Fla.

4th DCA 2000).
Here, of course, Allstate disputes that the relevant medical
expenses are due at all. And nothing in the record indicates that

Caravakis’ medical provider disagrees.

Finally, Caravakig cites Dunmore v. Interstate Fire Ins. Co.,
301 S0.2d 502 (Fla. 1lst DCA 1974), for the proposition that there

“is no provision in the statute to toll [the 30-day] time

10




limitation,” and that the “burden is clearly upon the insurer to
authenticate the claim within the statutory time period. To rule
otherwise would render the recently enacted ‘no-fault’ insurance
statute a ‘no-pay’ plan -- a result we are sure was not intended by
the legislature.” (Caravakis Brief at 14.)

Dunmore is distinguishable because the insurer there paid
nothing for Dunmore’s medical bills within 30 days, even though it
did not dispute Dunmore’s entitlement to PIP benefits. 301 So.2d

at 502. See, e.g., Daidone, 760 So. 2d at 1112 (distinguishing

Dunmore on the ground that there was no dispute in that case that
benefits were owed). By contrast, here, Allstate paid the
overwhelming majority of Caravakis’ bills within 30 days, but
disputed Caravakis’ entitlement to PIP benefits for the small
amount it did not pay.

Nothing in Dunmore suggests that, just because 30 days have
passed, an insurer must provide PIP benefits for unreasonable or
unnecessary bills it would not otherwise have to pay. As this
Court emphagized in Rodriquez, Allstate had every right to dispute

Caravakig’ bills. See Rodriquez, supra; see also Derius v.

Allstate Indem. Co., 723 So.2d 271 (Fla. 4th DCA), rev. denied, 719

So.2d 892 (Fla. 1998) ("an insurer is not liable for any medical
expense to the extent that it is not a reasonable charge for a
particular service or if the service is not necessary").

Indeed, Caravakis never explains how the passage of 30 days

11




could possibly have injured him when he has not paid the disputed

~bills, his medical provider never pursued him for the balance, and,

in all events, his Allstate policy’s defense and indemnification
provision fully protects him from any collection activity.
Notably, like the Florida statute, the Texas and Maryland PIP
statutes require insurers to pay benefits within 30 days. Tex. Ins.
Code art. 5.06-3(d) (*[a]lll payments of benefits prescribed under
this Act shall be made periodically as the claims therefor arise
and within thirty (30) days after satisfactory proof thereof”); Md.
Ins. Code § 19-508 (same). Even so, Texas courts have dismissed
claimg identical to Caravakis’ because the plaintiffs failed to

allege actual injury. See Gloria v. Allstate County Mutual

Insurance Company, No. SA-99-CA-676-PM (W.D. Tex. Sept. 29, 2000)

(Appendix 1); Noah v. Government Emplovees Ins. Co., No. SA-00-CA-

018 (W.D. Tex. Apr. 9, 2001) (Appendix 2). And a Maryland court
found a named plaintiff not a member of the class he sought to

represent for the same reason. Ostrof v. State Farm Mut. Auto.

Ins. Co., 200 F.R.D. 521 (D. Md. 2001).

This case 1is no different. The circuit court did not
“misapply the law” by failing to apply Caravakis’ erroneous 30-day
theory.

2. Allstate’s Policy Does Not Indemnify Against Liability, As
Opposed To Loss.

Again relying heavily on Kaklamanosg, Caravakis next argues

that the circuit court “misapplied the law” by failing to recognize

12




that Allstate’s policy is one indemnifying against liability, as
opposed to loss. Based on this theory, Caravakis argues he
“suffered damages” simply because he received medical bills, “owes
money” and “remains liable” for those bills. (Caravakis’ Brief at
17-19.)

Caravakis’ argument is flawed for the same reasons as the

First District’s decision in Kaklamanos. Like the First District,

Caravakis cites no authority for his claim that the PIP portion of

his policy provides indemnity against liability. Caravakis also

relies on language from Gaines v. McArthur, 254 So.2d 8 (Fla. 3d

DCA 1971), for his distinction between the types of

indemnification, but omits the discussion immediately thereafter:
Whether a contract 1is one of indemnity against
liability or against loss must necessarily depend
upon its terms and the intent of the parties.
Contracts of indemnity are, however, strictly
construed, unless it clearly appears otherwise, the
contract will be held to be against loss.

Gaines, 254 So.2d at 10 (guoting Case Comment, 24 Calif. L. Rev.

193 (1936) (emphasis added)).

In other words, just as the First District did, Caravakis
ignores Florida’s presumption that a contract of indemnity is one
against loss, not against liability. Given this presumption, and
the fact that nothing in the contract “clearly appears otherwise,”
the PIP portion of Allstate’s policy must be read to insure against

loss, not liability. (DCA R 27, 31, 180, and Caravakig’ Brief at 2.)

Even if Allstate’s policy were a policy of indemnity against

13




liability, however, that would not confer standing upon Caravakis.
Caravakisg still must suffer damages to have standing. That an
expense or a debt is incurred, or that liability for payment
attaches, does not create actual injury particularly here, where
Caravakis paid nothing for the “debt,” and where even if his
medical provider were to pursue him for the “debt,” his policy’s
defense and indemnification provision would fully protect him.
Significantly, even under Caravakis’ theory, he could not
poggibly gsuffer any injury here because the “debt” ig for bills the
insurer disputes as unreasonable or unnecessary. Caravakis states
that the PIP statute “makes Allstate an ‘indemnitor against
liability’ for reasonable and necessary medical expenses.”
(Caravakig’ Brief at 18 (emphasis added)). So, as even Caravakis
has argued, Allstate clearly is not an indemnitor against liability
for unreasonable or unnecessary medical expenses. To the contrary,
the PIP statute gives Allstate the right to-contest such expenses.

Rodriguez, supra. In any event, even if the “debt” is someday

found to be due, Allstate, not Caravakis, would defend him and pay
it, so not only has Caravakis suffered no current injury, he also
can have no possible injury in the future.

3. Caravakis Was Neither Denied Access To The Courts Nor Deprived
of Any Right To A Jury Trial.

Caravakis’ argument that the circuit court’s ruling was a
“miscarriage of justice” because it denied him access to the courts

and deprived him of the right to a jury trial (Caravakis’ Brief at

14




21) also fails, because Caravakis again ignores the standing
reqguirement.

The Florida constitutional right of access to courts does not
open Florida courts to all personsg who want to file suit. Rather,
the courts are “open to every person for redress of any injury.”

Art. I, § 21, Fla. Const. (emphasis added); Caloosa Property Owners

Agssgs'n v, Palm Beach Ctv. Bd. of Com’rs, 429 So.2d 1260, 1266-67

(Fla. 1st DCA 1983) (Art. I, § 21 “provides that Florida courts
shall be open to every person for redress of any injury”).

So, the circuit court did not rob Caravakis of his “day in
court.” Rather, he is not entitled to a day in court because he
cannot show he suffered any actionable injury and so has no
standing. If a plaintiff cannot establish subject matter
jurisdiction because he cannot demonstrate standing, that does not
amount to a denial of access to the courts or the right to a jury
trial. If it did, the standing requirement would simply cease to
exist.

In sum, no miscarriage of justice occurred here. There was no
denial of access to court or to a jury trial. The circuit court
violated no controlling precedent on standing, nor did it misapply

the law.
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II. IF THIS COURT DECIDES TO REACH THE MERITS OF THE
CIRCUIT COURT DECISION, THE CIRCUIT COURT CORRECTLY
AFFIRMED THE COUNTY COURT RULING THAT CARAVAKIS
LACKED STANDING TO SUE ALLSTATE OVER A DISPUTED
MEDICAL BILL WHEN HE PAID NOTHING FOR THE MEDICAL
BILL, HIS MEDICAL PROVIDER DID NOT PURSUE HIM IN ANY
WAY FOR THE UNPAID BALANCE, AND HIS INSURANCE
POLICY’S DEFENSE AND INDEMNIFICATION PROVISION FULLY
PROTECTED HIM FROM ANY PROVIDER COLLECTION ACTIVITY.

The Second Circuit correctly rejected Caravakis’ petition for
certiorari review and refused to reach the merits of this case. If
this Court decides to reach the merits, however, the circuit
court’s decision should be affirmed.

Even when arguing the meritsg, Caravakis fails to address the
substantive standing igsue on which the county court’s decision was
based. He instead argues: 1) the circuit court’s interpretation
of Allstate’s defense and indemnification provision violates the
Florida No-Fault Law; 2) Allstate’s policy does not prohibit a PIP
suit by Caravakis; and 3) the circuit court’s interpretation of the
policy’'s defense and indemnification provision violates Florida
public policy. As shown below, these arguments are unfounded.

A. The Circuit Court’s Interpretation Of Allstate’s Policy
Language Iz Wholly Consgistent With The Florida No-Fault Law.

Caravakis claims that the way the circuit court interpreted
Allstate’s defense and indemnification provision violates the PIP
statute. (Caravakis’ Brief at 23-29.) He utterly fails to support
this argument.

First, Caravakis contends that if an insurer “imposes any

16




additional restrictions or requirements on its insureds than are
required through the [PIP] statute,” the policy must be enforced as
if it complied with the statute regardless of the policy’s terms.
(Id. at 23-24.) This argument is a red herring because, far from
imposing restrictions on its insureds, Allstate’s defense and
indemnification provision provides added protection -- a promise
that Allstate will defend and indemnify insureds should medical
providers pursue collection activity against them. Obviously
recognizing that thisg provision benefits him, Caravakig states “it
is not so much the language of the Allstate amendatory endorsement
that is objectionable,” but the circuit court’s interpretation of
it. (Id. at 25.) He then argues, without citing any authority,
that the way the circuit court interpreted the amendatory
endorsement violates the PIP statute by “prohibiting an insured
from filing a PIP suit.” (Id.) Yet, it isg not the circuit court’s
interpretation that prohibits him from maintaining his suit;
rather, as the c¢ircuit court recognized, it isg Caravakisg’ own
failure to show he suffered any actionable injury.

Caravakis next argues that the circuit court interpreted the
defense and indemnification provision in a way that violates “an
objective of the PIP statute which is to insure prompt payment of
PIP claims.” (Caravakis’ Brief at 25-26.) Esgentially, this
argument only restates Caravakis’ erroneous contention that

insurers must pay all PIP claims, as opposed to only reasonable and
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necesgsgary claimsg, within 30 days.
None of the cases Caravakis cites requiring prompt payment of
PIP claims supports his argument that the circuit court’s ruling

violated the PIP statute. For instance, Caravakis cites Nationwide

Mut. Fire Ins. Co. v. Pinnacle Medical, Inc., 753 So.2d 55 (Fla.

2000), and Lasky v. State Farm Ing. Co., 296 So0.2d 9 (Fla. 1974),

but neither opinion even remotely suggests that the statute
requires payment of all PIP claims.
While Lasky discussed the PIP statute’s prompt payment

objective, it also specifically acknowledged the requirement that

medical expenses must be reasonable and necessary. In fact, in
Lasky, this Court expressly recognized the wisdom of this
reguirement :

We also deem worthy to note that § 627.736(1)
and (1) (a) specify as to medical expenses that
these must be such as are “reasonable” and
that such expenses shall be “for necessary
medical, etc.” services. Strict observance of
these wise legislative predicates applying to
the $£1,000 level should serve to meet the
arguments that the cost to the “rich man”
easily exceed such a threshold while the
services “that a poor man cannot afford will
always be under the threshold.” In this day
of ever-increasing medical and hospital costs,
the $1,000 minimum seemsg less than illusory.

Lasky, 296 So.2d at 15. Far from requiring “speedy payment” of PIP
claims for bills insurers dispute as unreasonable or unnecessary,
this Court recognized in Lasky that “strict observance” of the

reasonableness/necessity requirement benefits, rather than harms,
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insureds because it prevents needless depletion of PIP coverage.

id.

Caravakis also cites Dunmore, supra, for the proposition that

if PIP insurers could toll the 30-day requirement, that would
render the “no-fault” statute a “no-pay” plan. (Caravakis Brief at
27.) Dunmore 1is distinguishable, as discussed above, because
Dunmore’s insurer paid nothing for his medical bills within the 30
days (301 So.2d at 502), while Allstate paid most of Caravakis’
medical expenses and only declined to pay those few it had the
right to disgspute under the PIP statute. Accordingly, the “‘no-pay’
plan” argument is factually and legally untenable.

Instead of using facts to support his argument, Caravakis
speculates that the circuit court’s ruling will result in “all PIP
disputes [be]ling in the form of a health care provider suing the
PIP insured and the insurance carrier stepping in to defend the
insured.” (Caravakisg’ Brief at 28.) Supposedly, this would
prohibit speedy payment of PIP benefits, because the PIP insured
“would have to hope to be sued by his or her medical provider.”
(Id.) If the provider chose not to sue, Caravakis posits, “not
only would there be the inability to obtain speedy payment, there
would be an inability to obtain any payment whatsoever.” (Id.)

The undisputed facts of Caravakis’ own case negate this
argument. When, as here, the medical provider does not dispute the

insurer’s payment decision and, in fact, apparently accepts it, the
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insurer obviously need not make any payment, much less a “speedy
payment.” And, contrary to Caravakis’ contention, if an insured or
provider cannot obtain payment for an unreasonable or unnecessary
medical expense, that certainly does not violate the PIP statute.

Caravakis’ reliance on QGovernment Emplovees Ins. Co. V.

Gonzalez, 512 So.2d 269 (Fla. 3d DCA 1987), is equally flawed.
Citing Gonzalez, Caravakis claimgs “the foundation of the
legiglative scheme is to provide swift and virtually automatic
payment so that the injured insured may get on with his 1life
without undue financial interruption.” (Caravakis Brief at 28

(quoting Gonzalez).) Unlike Allstate here, however, the insurer in

Gonzalez “consistently maintained “it undoubtedly owed [$10,000 in
PIP benefits] to someone” -- either, the insured or his medical
provider, which had a lien for its bill -- but failed to pay
benefits for a long time. 512 So.2d at 270 (emphasis added).
Under these circumstances, the Gonzalez court imposed attorneys’
fees as a penalty for the insurer’s delay in paying benefits it
agreed were due.

In stark contrast, Allstate has consgistently maintained that
it does not owe the disputed amounts of Caravakis’ medical bills.
Also, the medical provider in Gonzalez obtained a lien for
Gonzalez’ unpaid medical bills, but Caravakis’ medical provider has
not pursued him (or Allstate) for any unpaid amounts. So,

Caravakis suffered no “financial interruption,” nor would he even
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if his medical provider pursued him for collection, because
Allstate’s promise to defend and indemnify fully protects him.

Caravakis next argues that the circuit court’s interpretation
of Allstate’s policy violates the PIP statute by “denying a PIP
insured the right to have the dispute determined by the trier of
fact.” (Caravakis’ Brief at 28.) This essentially reiterates his
baseless argument that he wag deprived of the right to a jury
trial.

At the outset, no provision in the PIP statute entitles
insureds (or insurers) to have a jury decide disputes. Even if
such a provision existed, Caravakis still could not present his
cagse to a jury unless and until he established the threshold
requirements for standing, which he cannot do.

Notably, instead of alleging facts showing injury, Caravakis
wildly speculates that the circuit court’s ruling will violate some
hypothetical insureds’ right to have a jury determine a PIP dispute
- particularly, Caravakis claims, "“in cases where the healthcare
provider decides not to sue the PIP insured and would simply choose
to withhold any further treatment and report the indebtedness to a
credit agency.” (Caravakis’ Brief at 28.) Caravakis’ conjecture
only highlights his lack of standing. The hypothetical insured’s
provider stopped the insured’s treatment. In contrast, Caravakis
presented no evidence that his medical provider withheld further

medical treatment or even reported any indebtedness he might have
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to a credit agency.

Finally, Derius v. Allstate Indem. Co., 723 So.2d 271 (Fla.

4th DCA 1998), and Pinnacle, supra, also do not support Caravakis’

position on the right to a jury. In Derius, the Fourth District
merely held that a trial court need not define the term “necessity”
when instructing the jury about the necesgssgity of medical expenses.
Deriusg, 723 So.2d at 274. And in Pinnacle, this Court found a
mandatory arbitration statute acquiring medical providers (who were
assigneeg of PIP claimg) to arbitrate breach of contract claimg and
awarding the prevailing party attorney fees unconstitutional.
Nothing in Derius or Pinnacle suggests that a PIP claimant ig
entitled to a jury trial, or to bring a lawsuit, absent a threshold
showing of injury.

Caravakis tries to use Pinnacle to support another
hypothetical scenario regarding possible effects of the circuit
court’s ruling. According to Caravakis, the circuit court’s
ruling, like the provision this Court found unconstitutional in
Pinnacle, “may encourage healthcare providers to require payment
from PIP insureds at the time sgervices are rendered, rather than
risk having to file suit against the insured and going up against
defense counsel and potential liability for costs and fees through
a proposal for settlement.” (Caravakis’ Brief at 29.) “If this
were to occur,” Caravakis continues, “the PIP insured would be

denied the right to have the issue determined by a jury, due to the
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healthcare provider’s response to the situation.” (Id.)

First, the sgituation in Pinnacle is not analogous to the
hypothetical. The provision in Pinnacle arbitrarily distinguished
between medical providers and insureds, subjecting only the medical
providers to possible attorneys’ fees if the insurer prevailed in
arbitration. It was that distinction this Court thought would
result in providers’ requiring payment for services up front,
rather than risk collection through arbitration. Here, of course,
there is no such arbitrary distinction.

Second, Caravakis’ hypothetical scenario is exactly that --
hypothetical. It does not show any injury to Caravakis himself.
Indeed, an equally plausible (and more likely) scenario is that the
insured’s medical provider accepts the insurer’s payment decision
-- as Caravakis’ medical provider seems to have done. Then,
litigating the PIP claim would be pointless, so the PIP insured

would certainly not be deprived of any right to a jury trial.
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B. Caravakig’ Inability To Show Injury, Not Allstate’s Insurance
Policy, Prohibits Him From Bringing This Lawsuit.

Caravakis devotes no less than three pages to arguing that
Allstate’s defense and indemnification provision contains no
language preventing him from filing suit. Accordingly, Caravakis
theorizes, the circuit court’s ruling was “in direct violation of
the policy itself.” (Caravakig’ Brief at 29-33.) This argument is
another red herring. It 1s Caravakis’ lack of standing that
preclude his suit here, not the policy provision.

Caravakis cites a single county court case, Mitch v. State

Farm Mut. Auto. Ins. Co., Case No. 99-4033 (Fla. Pinellas Cty. Ct.

Oct. 29, 1999), for the proposition that an insured should not have
to wait until the medical provider initiates collection efforts to
sue the insurer. Notably, nothing in Mitch supports Caravakis’
argument. As the circuit court noted, Mitch “does not cite to any
authority and is not the prevalent view.” (Circuit Court Order at
3; DCA R 105.) Rather, the prevalent view ig that insureds lack
standing to sue their insurers in cases just like this one.

C. The Overwhelming Number Of Cases Directly On Point Show The
Circuit Court Correctly Ruled That Caravakis Suffered No
Injury, And Therefore Lacked Standing To Bring This Lawsuit.
The real substantive issue in this case, which Caravakis

avoids, is standing. Without standing, a person may not properly

invoke the jurisdiction of the court. See, e.g., Fla. Dep't of

Agric. & Consgumer Servse. v. Miami-Dade County, 790 So.2d 555, 558

n.4 (Fla. 3d DCA 2001) (citing Chiles v. Thornburgh, 865 F.2d 1197,
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1209-1211 (11th Cir. 1989)). To establish standing, a party must
show he has suffered an actual or tangibly threatened injury. Id.
As the county court correctly ruled, Caravakis failed to show he
guffered any injury.

Caravakis never submitted evidence that he paid out-of-pocket
for the unpaid amounts of his medical bills, that his medical
providers pursued him in any way, or that he would suffer any
injury if they did, given the defense and indemnification provision
in his policy.

Courts in Florida have repeatedly held that plaintiffs in
substantively identical cases lacked standing because they suffered

no injury. See, e.q., Griffith v. State Farm Mut. Automobile Ing.

Co., 8 Fla. L. Weekly Supp. 411b (Fla. é6th Cir. Ct. Jan. 31, 2001);

Dunn v. State Farm Mut. Automobile Ins. Co., 8 Fla. L. Weekly Supp.

132a (Fla. 6th Cir. Ct. Oct. 27, 2000); Kochinski v. State Farm

Fire and Cas. Co., 7 Fla. L. Weekly Supp. 807a (Fla. Hillsborough

Cty. Ct. Sept. 20, 2000); McQueen v. Allstate Indemnity Company, 6

Fla. L. Weekly Supp. 85 (Fla. Broward Cty. Ct. Dec. 7, 1998). But

see Burgegs, supra.

And, in cases directly on point, courts in at least five other
jurisdictions have ruled the same way:
1. Texas
The United States District Court for the Western District of

Texas dismissed plaintiffs’ claims in Gloria v. Allstate County
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Mutual Insurance Company, No. SA-99-CA-676-PM (W.D. Tex. Sept. 29,
2000), because they failed to allege any injury-in-fact as a result
of Allstate’s failure to pay their medical bills. (Appendix 1). The
Gloria plaintiffs alleged they “suffered damages and liability to
the extent of their unpaid bills plus interest,” and were “subject
to legal liability for the unpaid balance of their bills.” Gloria,
at 17.
The court ruled that plaintiffs failed to allege injury:

What plaintiffs have pleaded is the possibility
that at some time in the future their “property”
will be injured by Allstate’s determination of
reasonable medical expenses. That the harm is not
imminent or actual is particularly obvious in light
of plaintiffs’ allegations that Allstate’s
allegedly illegal conduct occurred in 1997 and 1998
and, even though the fact that plaintiffs twice
amended their complaint, the amended complaint
contains essentially the same general allegations
regarding possible injury as the original complaint
filed in June 1999. There are no allegations that
a health care provider who was not fully reimbursed
by Allstate has challenged the determination of
what are reasonable expenses, billed plaintiffs for
the balance, threatened to sue for the balance, or
threatened to resort to a collection agency for
payment of the balance.

Gloria, 17-18.

Similarly, in Noah v. Government Employees Ins. Co., No. SA-
00-CA-018 (W.D. Tex. Apr. 9, 2001), the court found that the
plaintiff 1lacked standing to sue her insurer for unpaid PIP
benefits, because when she filed her lawsuit she had not paid
anything to her medical provider, and her fear that the provider

might pursue her for unpaid bills in the future was “too
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speculative an injury to be the basis of an in-fact injury.” Noah,
11. (Appendix 2).
2. Michigan
Several insureds sued their insurers in Michigan, alleging
that the insurers wrongfully failed to pay no-fault/medical

payments benefits., McGill v. State Farm Mutual Auto. Ins. Co., 207

Mich. App. 402, 526 N.W.2d 12, 13 (1994). The insurers asserted
the charges were unreasonable and argued that plaintiffs lacked
standing because they had suffered no injury, and, in fact, would
never suffer injury in light of defense and indemnification policy
provisions like the one in this case. Id.

The court held that the insureds had suffered no injury and,
moreover, that no injury could even be threatened in light of the
defense and indemnification provisions. Id. at 14. Accordingly,
the court affirmed summary judgment for lack of standing. Id.

Relying on McGill, another Michigan court of appeals held that
an insured lacked standing to bring suit when an insurer refused to

pay allegedly unreasonable medical bills. See LaMothe v. Auto Club

Ins. Assoc., 214 Mich. App. 577, 543 N.W.2d 42, 43 (1995), app.

denied, 455 Mich. 950, 554 N.W.2d 916 (1996). According to the
LaMothe court, there could be no injury because a defense and
indemnification provision in the policy, like the one here and in

McGill, “remove[d] the insured from jeopardy.” Id.
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3. Massachusetts
A Massachusetts appellate court also found McGill and LaMothe
persuasive, holding that where an insurer “issuel[s] a binding
statement of indemnification,” an insured may not bring suit as an

“unpaid party.” Ny v. Metro. Property & Casualty Ins. Co., 1998 WL

603138, *2-3 (Mass. App. Ct. Sept. 2, 1998). (Appendix 3). The Ny
court stressed that the insured could not be injured because he
could not possibly suffer any damage, given the indemnification
promise.
4, Migsouri
A Missouri court also decided this issue in Allstate’s favor.

See Kinnard v. Allstate Ins. Co., No. 992-00812 (Mo. Cir. Ct. Nov.

15, 1999). (Appendix 4). That court dismissed a named plaintiff’s
individual claim because he failed to allege he had to pay any
amount for medical bills Allstate declined to pay in full:

The pleading fails to state facts indicating how
Busgh’s submission of [medical bills] to Allstate,
and Allstate’s refusal to pay “in full” gave rise
to damages of $13.00. Although Bush allegedly
incurred expenses, there is no allegation that he
was required to pay amounts, contrary to the terms
of the Allstate policy.. The mere conclusion that
Bush had damages of $13.00 does not show how that
sum relates 1in any way to Allstate’s alleged
actions. The breach of contract claim of plaintiff
Bush ig therefore dismissed for failure to state a
claim.

Kinnard, at 5-6.

5. Maryland

Similarly, in Ostrof v. State Farm Mut. Auto. Ins. Co., 200
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F.R.D. 521 (D. Md. 2001), the court ruled that a named plaintiff
seeking to represent a class of insureds whose PIP claims State
Farm allegedly wrongfully denied was “either not a member of the
proposed class or may be subject to a unique defense.” The court
so ruled because it was “uncontested that he [the plaintiff] has
never had to pay his health care providers the amounts that were
denied him,” and “[n]lo suits for the fees are pending against him
nor, apparently, are any such suits imminent.” Ostrof, 200 F.R.D.
521,

All these casges, like the many Florida circuit and county
court cases cited above, support the circuit court’s ruling that
Caravakis lacked standing. Yet, Caravakis does not even address
these cases, much less attempt to distinguish them.

Put simply, insureds lack standing to sue insurers for failing
to pay allegedly unreasonable or unnecessary medical expenses in
full where, as here, the insurer has expressly agreed to defend and
indemnify the insured in the event of any collection activity. If
this Court reverses the circuit court’s decision, as Caravakis
requests, such a ruling would effectively remove one of the most
fundamental requirements for access to courts -- standing. PIP
lawsuits will flood the courts, which would contravene the
legislative intent of the PIP statute.

Notably, when it revised the Florida PIP statute, the Florida

Legislature found that the statute "“isg intended to deliver
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medically necessary and appropriate medical care quickly and
without regard to fault, and without undue litigation or other
associated costg,” and that this intent has been frustrated “at
significant cost and harm to consumers by, among other things,
fraud, medically inappropriate over-utilization of treatments and
diagnostic services, inflated charges, and other practices”
described in the Florida Grand Jury “Report on Insurance Fraud
Related to Personal Injury Protection.” See 2001 Fla. Laws ch. 271,
2001 Fla. 8B 1092 (giting Second Interim Report of the Fifteenth
Statewide Grand Jury). Reversing the circuit court’s decision
would only encourage such groundless lawsuits. Accordingly, if
this Court reaches the merits of this case, it should affirm the

circuit court’s decision.
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CONCLUSTON

For all the foregoing reasons, defendant/respondent, Allstate
Indemnity Company, respectfully requests this Court to affirm the
Second District Court of Appeal’s decision denying certiorari
review and, if the Court reaches the merits of this case, to affirm
the circuit court’'s decision upholding summary judgment in
Allstate’s favor based on plaintiff/petitioner Veron Caravakis’
lack of sgtanding.

Regpectfully submitted,

(LH A fhs

ANTHONY J. PARRINO
Florida Bar Number 0981362
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would n

Seprember |

seennd efnended compl

and that all rootions to dismiss flled prior to August 2 should be cossidered moct™ The

sripataton firther arovides that fhe, “Partics agre ‘he Sherman aaxitruss violstions slicged arc

Yimised to violations of Section 17 2nd “that the Robinson-Pevaman Act docs nat spply”™

™ Docket no. &9,
¥ Docket no. 3H4-
o Docket 1o 32- ’ ’

¥ pocket 20, 36.
“ 'ﬂwsemponsumdonejoimq»pdxdhoﬁﬁ:ﬂlymwdcmdwmcmmma
jolnt metion o sesl. On Scpiember 22, 2000, the Court entesed w2 ordss, docketao. 54, which
v.émdptﬁmiﬂuoﬁkmtleoﬁdfu

22,
scalod portions of the reyponacs end pppendix and req
thcyub\icwwzd"wilh!uscvmmnlmdﬂd:yl'oﬁbedmdﬁeﬁrda. The Cowt has

reviewed the unsedacted copics - teadand fa the senled record  in proparing this Ordes.
B Docket nos. 61, 62,63.
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e Count's congideradon &% plaladdf’ sccand amended

o v, the pleadings for
pursusnt 1o Rules 1206)(1). 12(0X6), smd V20,7 and

cormplaint® Allsune’s motions 10 disroias

7 YThe claims remaining o issue & thosz alleging viclations of RICO; the

plaindffs’ responses.
Code arL 21.21; snd the DTPA; 13 well

Shepnan antitrust Act, 150.5.C. §1; the Texus [nsurance

o5 the clatm for breach of eantract

NL FACTUALBAGKGROUND
discussed morr.’mtﬁpl'mly in Section V, whea considering motions
(6), the Court iy yequired 10 sonytrus pleinuifls’ facnal
scdrmit alt well-pleaded fasts In the complaint
yand (§) the Cowt 3cis forth the

Aswill be 10 dismss

pursusnt 8 FED. R- CIv. P 126X1) a0

allegarions as une. Rule 12(b)1) and (6) mations

which it challenges. ¥ Thi, in the spirit of Rules 1206X(1

following pasvation of facts which are taken o3 true or sdm
Plaintiffs allege that & Umes during 1997 wnd 1998, they Woe povided p:ucml tjusy

jued. The policy atissee providey.

and medical poyments (" Medpay™) coversge under thelr Texas peraonal

automobile innwance policics {ssusd by Allszae.™ Allcgedly, e PIF and Mcdpoy coverage
the full smoum of their medical expenses ¥ However, plaindfs

proteetion (I

conitled plaintffs to pwymentof

¥ Docket no. 29.
7 Docket nos. 34, 32, snd 36, respectively-

B geg potc 21 sbave-

o oo . Henre, 43 F.34 198, 200 (St Cir. 1995); Baficld v. Fidelley & Deposh C2.

904 F24 322,326 (Sth Cixr. 1990)
W Docket no. 29 M2
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.umxcgewwmmdwdmwmwﬁauwm inrvrods would be peid their

“reasopable cxpensca” incurred {of “nesessany roedical reotnen ™ The policies 8f jssus

provide in relevant pan that
PART BI-MEDICAL PAYMENTE COVERAGE
INSURING AQREEMENT

A Wewill pay reasonable expenses incwred for noseasasy medical apd
funera) services becauss of bodily njury:

. 1. Causcd by sccidestand
= 2. Svsuained by s covered peren.

-

FART B2-PERSONAL INJURY PROTECTION COVERAGE
INSURING AQREEMENT
A We will pay Personal Injwy Prowection bencfits berause of bodily nwy:

1. rosuliing from 8 rpoter vebicle serident and
2  susteincd by 3 covered persor

Ou:paymcmwmmtybcfwlosmwupmcﬁnmrdvﬁﬁnmm
years from the datc of the aceldent. .

B.  Permsons! Injury Protection benefits consint of;

5. Reasonablc expenses incurred for accessary medical and funenl
services®

b+ 4 & ’
3 Docket po. 29,cxhibi1.1‘au?mﬂmroﬁqu3l4. 316. The Court notes that
unless rejecied by the insw:d.d::!’!!’m:utmhubowhnquktdwmnns

Insurance Cade which provides: .
~Personal injury protection” consiss of provisions of » motor vehicle Kabitity
policy which provide hxmmnmmmdhm:momwﬁch
fiability policy sod membery of the innured’s bousehold, sry suthorized operator
or passcnger of the pamed innged's motos vehicls ncluding & guest ocoupant, up
10 sn amount of $2,500 for cach puch person for prymcnt of all geasapable




The policy also provides thay for cach M'r these caversges the “Habllity shown ia the Mmﬁuns

for this coverage is our maximum limt of Nisbility.”™

Plaintiffs sllcge tha! af varions times duning 1997 snd 1998, they have submioed medical

:xpmsc.s 1a Allste for payment under their PIP coverage: ¥ According to plaiouffs' allcgations,
Allnate wrongfully reduced the medicad bills to aa amount {ower then 100% of the expenses
actuolly charged? Allegedly, Allnuste sccomplished this reduction by using & computerized
CON-CONIBIpmEN] PIOgTLD which included a8 {naceurate foe scheduke 1o reduce the mcdicsl

cxpcmc; on B sysKCmatic busi;.“ Plalndffs allege that this conduct was designed 10 reduce the
ioqureds® PIP end Medpay benefits.?® Allsune allegedly uses an imerm) fee scheduls code (Ad ot
othee similez code) “which Is 8 desiganion that s medical chargs excords the ressoneble amonel
for the procedure in the segion where the service wes provided ™

Plaintifls forthes allegs that Allsiuie thrwslubcm of 3 pomputer data basc developed
by National Blosysiemms «~ aln known 85 ADP Intcgrazed Medical Sohminns, 1ac. of IMS ~

sysicrnssically redoees uwdlul chaxt:s to “the ESth pcr::am: \mbmu considering thr. condition

cxpeeses anising from the sccideos and incurred within thres yems from the dae
wbezeof[.) TEX. INS. CODE ANN. #11. 5.06-3(b) (Veman 1981}

) % 14, at 315, 317. The Declaraions shawing lishillty Hambts sre oot pas of the seemnd.
3 Docketno. 29812 ’
i
" Docketno. 29 82 2.
» 14
» u‘nZ"sv

g T m—— g ——




- .
.
.

3 . - - ur - S

N Y I B BN " B BT e R S e
. "

' .

vt oge o1 the patom or the speeial cerification oy qmidificanion of the provider.™ Phainidls
contend that Allstate bas made such redoctons withour unlizing any selevant or legliimate dan
with which tp compare medical charges in the region where the seTvices ware provided snd that
Allsiae does not consides the wsus! and enstoroary fees of similar medical povideys in the
geographic area® Plaintiffs sllege Allstame has not Giscloscd dat urelicson g third party service
for sn intcrpal medical fee s:ihcdulc by which to evaluate the reasonablepess of medical
charges.®
Allspate allegedly temsé; 1o crpl'a!a the rationals for whe reductions and will pot disclose
Its criteris for deformining the reducdons.® According 1o plaintifls! allegations, Allgec's
positien that a charge is not reazonable or costomary may b wizied in 4n explanatjen of benchits
ot in 8 letier sent o the insured.* Ogne mchlm& wrinen to planfifls’ cownsel regurding s claim
from plwicfT Peier Gloria provides:
I recently received & wedical bill framy CRAIG HONER for treatment your cliot
peceived following the muza sccidons thas orcusred op the dats shown sbave.
Based oa our review of e Informalos sutmined, § have seat 8 cheek ta vhe
beslth care providey for an amount less whan @ Billed charges slang with &n
Explanmion of Benefin, Encloscd is & copy for your reconds.®
Your cfient’s policy povides benefits far reasonable expenscs for pecessary

-

“1d.atd

‘14

(-

914 4

* Dockerno. 29 at é.

“ The Explanation of Benefits is oot pars of the record.
4
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- gpedical end fooenad mmmﬁw&mmwmmw
We review all bills 10 enqure that the wrasupcnt and charges meet these cnene
Baved on onr review of informmion svailsbic to us, not sl of the treavocnd oF

charges appear 1o meet these requiTcnents.

We tre committed 10 the protection of owr custorpery’ intovens, The provides may
seck further review with ua should there be &ispprecment with out evaluation, In
the evens that we wy unable 1o reach ad agrecroent with the provider, we itgend 10
defeod and, If necessayy, indemnify our custemer up 10 policy limits agalnst
actions that heahth carg providars may nke. We will also consider any cthex
BPPIOPIiAE MEASUIEY 10 PTOICE] T cuslomer ahould the bealth care provida
decide 1o pursus eollection efforts for the wnpaid portion of the bill that is causally
relafed 10 the aecident® |

Plaintiffs Wicge that this eties is an example of Allstate's intessionally vagus end decoptive
represepmations and that iuu;ds are deceived into believing that Allstate 15 complyieg with the
Texas Personal Automokile Policy and the Texas Deputment of Insuranee when it is pot”
Plimiffs contezd they belicve, o the best of theit knawledge as oy persons, that the
_gregement by theis providers and the remlting cherges WiTE BESSIsRY aod reasonsble.® Planmifls
further consend mumqnsrcndmmmumdrdmformmﬁulmmm@ 10
ther wrising ous of thelr aceldents and that they are subjess wo lsblliey for the unpeid balaner of
their Bilb.® Actording 1o plainsifls’ allegadons. Allsise’s praciice of reducing medical charges
~Intesferes and conflicts with the physician-patient relationship a4 places the putient in & wg-of-
war berween the invurance company 30d the medical provid=r™® Alicgedly, Alfswe’s practice

“ Docket no. 29, cx;ibhlcutr&nm\ln-oninudhﬂou_gk
“ 14 us. )

€ pocketpo. 29 5.
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also causes Texas insureds to be subject 1o aedit darnage”

Specifically, plainsffs allege that phintff Glorls prescored Allsate with allegedly
repsonsble medical charges of §5,649.50 and that Allsate allegedly reduced thewe chasges by
$336.40° Gloris sdmits tat he recedved from Allstae the full PIP coverage of $2,500.2
Plaintiffs also comtend that plaintiff Perez prescnted Allsme with allegedly reasopable medical

charges of $2,241.00 and dmApm allcgedly reduced thess sbarges by $65 Phintiffs allege
thas Allsiaie zeduced the preseaed medical charges becanse the wmOwES Were vnrcasonably high
for phinﬁﬁ's' geographicul region wﬁch Alswic did oo idersify ¥
Plaimiffs bave brought this clars scon, individually and ca behalf of all stnilasly
sinmted Allstne inswreds, alleging thay Allsue syematically, wiongfully, and imprperty
reduced raedical bills for services pravided to the insureds cavesed under the PIP acd Mod-Pay
provisions of thels peraonal suwmotile Insurence policies.® Assaied sbave plalndfts fedesel
claims sliege violstons of RICO sad of the Shevman anrdtust Act, ﬂu:it sz clalms alloge
viclons of Texas Inserance Code and the DTPA a5 well a3 brrach of commcs.

Allstate has moved ta dismiss prussoan to Rule 12(b)(1) arguing that the Count lacks

" &
8 Docketno. 29 8.
gl -8
*
1} m‘
*» Docketpo. 29m 1.
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Jurisdicuon becawse plalptifis have no slanding 1o bring their clalms.” In sddidon, Allstaie has
moved {0 dismiss plainiffs” entitnust claha pursuant Rule 12(b)(6) aspuing tha plaintiff bas
failed 1o state 8 clzim sgainyt Allsate fog antitnust violwtions® Finally, Allstalc has maved 10
cuike o dismiss plainiffs' slass action llcgations pursuadt to Rule 12(f) srguing thas plalnifly’
clairns are "iherently unsuinabls™ for u class acton™
| IV, 185VES

I.  Whether plaintiffs have nanding 1o sasert thely elaims.

2% Whether plaintiffs have sute 8 cawse of action for anitust violatiows.

3. Whether pleiotfs sllegmions are inbereavy wasuitable for cless scdion
tresunent. - :

V. STANDARDS FOR MQTIONS TO PISMIBS
A Fed R Civ. P 13(bXD)
Motions filed under Rule 12(b)3) of the Federad Ryles of Civil Proscdwre permit & pary
19 challenge the subject mawer Jurisdiction of the disicict cowt to bear 3 czac® Lack of subject
amiee juisdiction may be found in one of Gres insmnecs: “(1) te complaiat slose; (2) e
conplaint supplemented by undisputed facts evideoced i the recard: of (3) the complaint
supplemented by undisputed facts plus the conrv’s resolution of disputed fac™' The burden of

#? Docket no. 34.
¥ Docket no. 32.
¥ Docket nos. 36504 37

@ Fep R.Crv.P. 120bX1)-
» Willi 645 F 24 404, 413 (Sth Cir), pset. denied 454 US, 397
(1981): mmmﬂmkmlwu F.34 657, 659 (Sth Cir, 1996).

it




proct for 3 Rule 12)(1) moton dismiss 18 on the pasty ssacrtng jurisdiction™ Accordingly,
the plaintiff cosyamly bears the burden of proof that jurisdiction docs in fictexant @

A faclal sxtack on subject manet jurisdiction requires the cown 1o decide if the plajnnss
bas comreatly alleged a hasis for subject mm;mudacmn“ Such an artack is valid if from the
face of the pleadings, the eourt can determine it Jacks mubject rusner jurisdicion® {g examining
3 Rule 12(b)(1) smotion, she district cowrt Is also empowered to consider undispuicd maness of
fact reflected io the record® Ultimately, s moficm to dismiss far lask of subject mattes
j\nisdicubﬁxhoddh: iﬂmd‘;uly if It wppzars cerain thas the plalnti® cannot prave any s of

facts in support of his or her claim that would entitle him or het 10 s¢lief.™ A gasc is proparly
dismissed foriack of suljest mmjunsdwmn when the cowrt lacks the statuuxy of
censtinstional pawer wo sdjudicale the case, ™

Whea 8 Rule 12(b)(1) mation is filed with s Rule 12(bX6) motion, the court shoald
always coarides the Rule 12(bX1) hxisdictional anck befare sddrrssiag any sueck on the

2 McDaniel v, Dnited Stymes. §99 F.Sopp. 305, 307 (ED. Tex. 1995), 514, 103 F-3d
$S1 (St Cir, 1996). .

® Meochses v. Chrypler Credit Corp,, €13 F2d 507, 511 (Sth Cor.), gyt depicd 49
U.S. 953 (1930). * -

“ Vernye 1, Jug. v. Qrange County, Tex., 947 F Bupp. 271,276 u. 7 (ED. Tex. 1996).
LY l‘- -

« williamyon, 645 F.34 st 413. ' “

@ Home Buflders Azt of Mirs. Lo, v, Clty of Madigen, Miss., 143 F3d 1006, 1010

($th Clr. 199%),
o u(qnmwummmmm BIF341182, 1IBY(24
Cir.1996)).
12
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ments.® This requirement Eevents 8 court ﬁmominﬁs&cﬁon Fom preoaturcly digmissing 8
case with prejudice. The courts dismissal of & plaintifl's case becauss the court lacks subject
matter jurisdiction is not » deternination of the merits and does pot prevenat the plainﬁﬁ' from
pursving & cleim in & court that dots have props jurisdicton.™ A mution w dismiss pursusm 1o
Rule 12(bX1) is aanlyzed under the same standard a3 8 morion 1o disiss wnder Rule 12(bX6).”
B.  Fed. R Civ. P-1200)(6)

Under Rule 12(0X6), Fu}- R. Civ. P., plainiifT must sixic 8 claim wpan which selief e be
ganted of the complaint w3y be dismissed with prejudice 83 8 mager of lsw. A motionto
disniss under Rule 12(bX6) ~is viewed whb disfavor and is rarcly poand ™" When considering
» motion w dismiss for failwe o statc s chi;u. all farmg] allegasions inthe mn{pmnt must be
uken 35 pue aod construed fsvonbly 1o the plainGfE™ The Unlied Statcs Bupreme Conrt has

claborpted:
Nothing in Rule 12(b)(6) confinss its sweep W claims of law which are obvinusly

 Hin v. Pasadens S61 F.24 606, 608 (Stb Clr. 1977) (pez owiam)-
» u -
h ummmmm&nm 143 F3datl010.

st demisdh 455 TS, uos 103, cuzmm)( wored in
864 F.6upp. 14, 15 (W.D. Tex. 1993).M- 30 F.3d 627 (5t

, mp:u 1045, 1050 (Sth Clr.),

Cir. 1954)).
» Forpandez-Manszy, Alliod Filors Aoz, 987 F24 278, 284 (Sh Cir. 1990). $s5
i 30536:!629('Awnn'sdmnonmfmnf«ftﬂmmmcdalmm
beupbdd'on!y!mzpcmdanm ﬂnﬂdhwﬂw&ammoﬂmﬁumﬁdh

oD da. & Constr, Tdes Countil ALL-A1N

Froven consistent wn R . )
804 m £79, 831 (Stb Cir. 1986)™ gz sl O'Ovinny. Muas),
273 F.23 605, 608 (Sih Cir. 1985).

13




insupportable. Qa the conmrary. il as & maner of Ww "3 s clear dhat 20 1elieT could be
proved consistent with the allegations,” a claim must be dismissed, withowt regard to

Wbe‘glcr ntis based on an cutlandish legal theary or on 8 close but ultimatcly enevailing
onE.

A complaint should ot be dismissed for fuitare (o state o chais unless it appeans beyond doabn
me-phimiﬂ' €80 prove no scx of facty in suppart of his claim which would entitle him to relief.™
Cenclusory allegstions or Icgs! conclusions musqosrading ay fictual conclusions will pot suffice
1o prevens 8 motion 10 dismiss.™ This is s rigorous standard, but sohswned within it is the
tequi:cm?} that o plaintff sipie its c1s¢ with enough elxrity o enable the cowt ard the opposing
pRIy o d;u;m\m: whether a chim s alleged.?
C.  Fed R Civ.P. 13(0

Rule 12(f) provides that u perty may raove W have stricken from pleadingy = agy
insufficient defease or uny redundany, immaserial, Impertinenr, or seandalous maner™ As with
other Rule 12 motions w dismiss, 8 Rule 12(f) moton t suike is geoerally dslivered.™ When

considering & Rule 12(0) motion 10 ywike, the Cours constes all factusl allegavions oppoxd as

¥ Nii . iAms, 460 US: 319,327,109 S. Cv 1827, 2232 (1989) (quoting Hishen
v. King & Speldigg. 467U.S. 69, 73, 104 S, Cx 2229, 2232 (1984)).

7 Conlcy, 355 U.S. 514545, 78 5.0L 22 102, )
™ Jeffersony. Lead Indos. Am'p. Inc, 106 F.3d 1245, 1250 (Sth Cor. 1997); Tuckznsa y.

PSC Communications Corr, 14 F34 1061, 1067 (Sth Cir. 1994); Eamandez-Montes, 987 F.2d
= 284.

™ Elliewty. Foufas, 867 F.2d 877, 880 (Sth Cir. 1989).
" Fen. R Civ. P. 12(f)

7 Kalsgr Aluminem, 677 F.24 ot 1057.
14
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V. ARGUMENTS AND CONCLUSIONS QF LAW
A--  Plaintiyh’ standing 1o bring their feders) claims
Plaintiffs have alleged tha Allrate violsred 18 US.C. § 1962(c) by unlawfully

panicipating in an association-in-fast enterprise with IMS through a penem of rckeieering
sctivity in the form of mail and wire frand, sodjecting plalsiffy 1 Lsbility for unpaid medical
Wil Blaloutfs also nﬂcgc&fﬂ Allnste viplared the mh{m Ipws, specifically ISU.S.C §),
by conspiring and/or comrseting With IMS 1o {llegally fix or restreia the emotnty Allstax would
Py a3 reimbarscment for health care expensts incarred by its jnnureds.” Relying on Rule

1200)X1), Defendants have moved (o d%sqiss the R1CO and Sbermpn wotitrust clefrs arguing that
plalmifTs failed to invoke the Cowrt's juisdiction beeause they lack standing to bring their
claims. o panicular, Allstate srgaey that plaimiffs have not lncgcd any acmal of theeatened

injwry resulting from Allstatc’s al'eged condwcs.

Swgding is jurisdicdonal under Amdcm of te Camtivution, and plaintiffs lacking
sanding may pot Usigme thelr claims in federal somt? The consintional minimum of yanding
incledes sheee elementy: (1) an injury-ip-fact; (2) 8 causul connection between the injury and the
coaduct complained of: and (3) the likelihood that the injury wiil be yediessed by & favorsble

" See id a3 1047, 1060,
" Docket po, 29 a2 18-17.
8 Docket no. 29 ot §3-18.

® Meadowbrias Homs for Chjldren v, Gz, 81 ¥.3d 521, 529 (513 Ci, 1996).
1S
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decision.”™ The party invoking federal jurisdiction boars the burden of csudlishing these
clements.” “The Ligas must clearly and specifically set fonth facxs sufficiont 1a satisfy these
Agticle [TT sianding sequircracnts.™ Pach element should be suppuricd in e same manoer s
any other msticx o4 which the plaint T has the burden of proof.® Thus, “{a)s e pleading wage,
general factual allcgations of Injury nmlnng from defendant’s conduct may suffice, fiw on s
motion o dismiss we "presume tha gencal sllpgarons exnbrace thase spexific fasts ket mre
nesessary to support the clalm. ™" However, disraissal s sppropriate w1 the pleadings suge “if
the conplfl:n jtself shows a bar 1o relief ~ when this bappeas it s ‘beyond doubt! that no sct of
facts will allow plaintff 1o prevail.™*
‘Tnjury-ia-facy” is sa invasion of » l;gal right that it *(3) concrete and panicularized, and
(®) acrual or jmmnjncal, not *conjecturel® or "bypethetical. ™ “Pardcularized™ means the igwry
uTeets the plaintf in ws individual kad personal way.” “Allegations of possible fusiire injury do
B0t satisfy the sanding requirement of Article UL A treaiened fajury must be *cegtainly

“ Luisn v Dcfenders of Wildli%s, 504 U.S. 555, 60, 112 5.CL 2130, 2136 (1992).
® Luida, 504 U.S. 21 561,112 S.CL. a1 2136.

% Whitmere v Arkzosns, 495 US. 149,155, 110 8.Cv. 1717, 1723 (19%)).

il -8

™ Lxjsn. S04 US. 31561, 113 8.0 21 2137 (quoning Lidan v. National Wildlife

ot WMMW. B36 F24 921, 926 (5th Chv. 1930)
(citing Clark v. Amoco Prod. €. 794 ¥.24 967, 970 (5th Cir. 1936)).

® Luign. S04 US. a1 S60, 112 5.C3. 31 2136.
"4 S04US.s2861 0l 1125.Ce s12136n.l.

16




impending” w soosing infury-in-fact ™

Even accepdag plaintiffs’ allegations in the second minended eamplaint a3 true, the Cowt
concludes that plaisufi} bave failed to stsic an igjwy-n-fict Phinsiffs coptead thi because of
Allnate’s sllegedly illegal RICO condact, plainsifls “have suffred dumages snd Jishility w the
extent of their unpaid bills phus interest ™" Plaintiffs wlso have pleaded that they “wic subject to
legal Hebility for the unpid balance of their bills.™ What plaintfTs have pleaded is the

— possibility yhat pf soms time in the fumre their “propersy”™ odll be injured by Allstaz's

determiaagion of reasonable inedical exponacs.™ That the ha is pot imaninest of acmal i

) " Whigmors, 495 U.S. &1 158, 110 S.Cx. =1 1724-25 (quoting Babtin v, Farm Worken,
442 11.S. 289, 298, 99 S.Cy. 2301, 2308-02 (1979) (clistions omined)). To bave vtanding under
Shcmm:udwalndRJCOllwalpnwuphmmmh'memmnt '
property.” 15 US.C. §15(») (1997); 18 US.C. § 1964(¢) (2000). Undcy the Sberman entitum
laws, 3 private plpintifTmast also cetshlish tha the fafury {s sn astivus injwry
of Jefferson, Ipc_v. Southezst Medical Allisnce, 123 F.!d 301, 308 (5t Cir, 1997

% Dockrino. 29 = 16.
¥ Decketpo. 29 8.

" The prtics bave cited scveral st coun deelslang in swppon of their arguments.
LaMotbs v, Agte Clyb Ins. Ays'n, 543 N.W.2d 42, 44 (Mich App. Co 1995, pet. deaicd) snd
MeGill v, Automobile Asy’n of Mich., 526 N.W.24 12, 14 (Mich. App. 3. 1994), cited by
Allstate, support the conchisions reached here, In cach of these cases, the inserance company
sedueed the medical charges 1o whas the company dciermined way a reasoashie Ime and agreed to
defend, indemnify, m&mmmumwdsﬁmmluﬁli becanse of the reductions,
mwdﬂpn&pp;ﬂs&mfomdmabmtbplm oo tn s3acxt faczial alicpations
of actual or threatened fnjury, they failed 1o plead s ease of coatovasy. Plalatltls rely oa Bxpin
Y Allstze 672N.E2439), 3$Gml.App.Cx.l996 prt denied) In which the Niinols Appeals

) Cowt revased s Snding that the Invmreds lacted sanding. The cowt cancluded the insureds 4id
not have t walt for lawsudts 1o be filed ot collection mzempts 10 be made befpre there was byjwy-
in-fact However, the Minols stie lsw actian §n Pgint b factually distinct from the cas 8 baue
Yecpuse Purin allcged thas he poid the balance not peid by Allsure. Jd ot 354, 1n sddition s
health care provider, whowunnzpﬂdth:ﬁ:ummchuzefwhmkamnddw

included a5 8 plaintiff. Id,

17
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. paricularly sbvious in Iight of plated Iy allegasons that Allsaics allegedly Wlegal conduct

ocowrred in 1997 and 1998 ang, even though the fact that plaindfTs’ twice smended their
complaint, the amended complaint contalns essentially the same general allegutions reparding
possible Injury as the original complaim filed {0 Junc 1999, There are no sllcgotions that a bealth
care provider who was not filly reimbursed by Allstare bas challmged the detenrioation of what
are reasonable exponses, billed plaimtifls fo balmce, threatenad w sue for the balance, ox
threatened Lo resor w0 8 collection agency for psyment of the talance. Moreove, plasniifls do
oot ellcgé that Allstate has feiled 1o fulfill its promise 1o defend snd indernify plaintiffs in e
event of anry lega! action brovght against them o that Allswure falled 1o protect plaintiffs from
collestion srempts. As to plaintff Glaris, the Court is panticularly puzzled by the spparem lack
of injusy. It appears from the second emended completos that, in eddition ta making syrurances
to defernd, Allstate paid Gloris the puaximman PIP bencfits due under whe policy. Even if Olosia
were coprect that Allstaie's methed of calcplating psyment Is incorrect, Glorin's PIP banefits
would sill npt exceed $2,500. Tn pim, because plaimiffs have alleged speculadve mhn'thm
actual ot threaicned lisbility fog lhc\mpﬁdbdwcfﬂﬁmtﬁb!bius. pladmifs Inck manding
w0 bring their RICO claims.™

* geg Price v. Pirmeels Brands, Ine, 138 F3d 602, 606 (Sth Cly. 3398; (because
plesdings falled 1o show tangible financial o35 w plaimifts, “plaintfls® conchaiony! allegaions,
wnaccompenied by sssertions of even general fict to shaw injury, fail w atisfy the RICO
standing yequiremens); [n Re Texable Mun Bond Sec, Litle, $1F.34 518, 523 (St Gz 1999)
(00 standing because pluintiff faild 1o eanablish cligibillty for loan program); 3558160 Malo Y,

221 F.3d 472, 475 (3rd Cir. 2000) (0 RICO {njury when predicsiod exclusively oo
the possibility thal fotire evems might oocur, yeher than oo the acnal cocantnes of o eveuts
wd&ﬁmc&:m&edndhwmmmwm

107 F-3d 466, 474 (1 Cir. 1997) ("plaintiffs hyve friled o
cstablish that they orthe plag suffered an infury G, ssonomic loss) as 8 reenk of the
defendant's conduct).




A3 10 plewtifls’ mmitust cmmphvﬂfﬁ wlicpe ot Alstnc’s conducy Bmiwd
reimbursesmens thet would be paid for covered medical services, limited the wpe of medical
services (st would be eavered, and discoursged inswreds from secking needed medical sexvices
thes wers unaffordable other than through the Insurence policy with Allstate.” With respect to
limiting relmbursement to reasopable charge for necessary medical sevvices, ths foregoing
discussion of plaiotiffs’ failure to sllcge injizy-in-fact In heir RICO chaim applics a3 well tothe

antivust clair. Plaipudls hw‘r: not alleged tha they suffered uo astual or tutatemed yury
beesuse of Allstate™s limited tdmhnfu:;cm of medical charges. With respect (o plalntiffs® other
alleged apttrast injusies — limitlng ruedical services snd disconnging insurcds &om sceking
needed medical service — plaintiffs genenally slege only that Allsute’s condwet “imerferes snd
conflists with the physician-patient reladonship and places ke paient in 8 tug-of wir berween
the innurance company and the medical provider.™ 'rbm —, spesifis facrual l“:gmm
suggesting thal eitber plaitfY recsived limited medical services, did pot sock medical services,
or suflered soy conflict ot imerferoace in 8 relationship with their bealth care rovider becmse of
Allsaic’s conduct. “Thus, plainsifls have {ailcd 1o sllege an actual o7 threatened Infury thay would
anitle them 1o bring & Sherman smitrust cleim against Allsixte.
Te surm, plaintiff have falled o gtc an fnfuwry-in-fact Aldwough plaimiffy genesally

ellege that they bave beea infured snd suffered damages, their soppanting allegrions which
describe the Infury 8od hasm wet fontk s possible infury they could suffer In the furme end ot s

-—

¥ Dockel no, 29 81 J4.
" Idus
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“eeraily impending” iy of v sowd injwry atready suffered.” Therefore, Aflrate's Rile
120)(1) motion o dismixs for lack of subject maner jurisdicton is genled and plainnifty
federal RICO and Sherman antiun claima we gismmiszd.

B.  Have platnfifly stated » Sherman antitrost eladm '

Allstzic has moved 1o dismiss pl;imiﬁ'a' Sherman anticust clebm purseapt to Ruls
12(6X6)."™ In particalar, Allstatc argues thal plaiotiffs Bave felled 1o state an wpituR Injury, s
essentin] element of an andous claim. ™!

To pursue an mtmm claim, plaintiff must show: '-‘(l) injury in fact, wa infry to the
plainu{ proximarely caused by the defcodans’s conduct; (2) sztigust knjury; and ) PopsT
plaintfY nanus. which assures that pther parties are not better gnared w hring sufe YT An

antious igfwry isan

injury of the type the antigrust laws were intended to prevent and thet flows fom
l!mv-ﬂch m:kumdcfcndauu aste nnfawful. Thcwmy:hnnum

he violztior of the atdico

luhnmsbanbc"munnﬂouthum

S Lewis v, Coxcy, S18US, 343,357, IIGSC!JI'M 2183 (1996) ("That » suit may
budzsnmon - 8dds nothing to the question of staading for evea nxmed plaintifs who

rcpmcnuclm'mmnncgcmdabnwthn s:sml!yhnbmtqlmmlhmmwhu
been yuffed by ather, unidentificd members of ¢1a33 1o which they belong snd which ey

papen to represeal’ ™ (hiing Simon 'y, Esstom Ky, Welfire Rights Org,, 426 U.8. 26, 40, 0. 20,
96 5.Cu 1917, 1928, uzoua‘ﬁﬁ).qmuw 422 1.5, 490, 502,95 §.Cr. 2197,
07 (1979)).

" Docket no. 32

™ Docketno. 33 st 24.
'S Dentor'eHorp., 123 F3d at, 205.
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violstions . . . would be likely to canae ™

The Suprerse Court in Blue Shield of Virginiy v, McCready,” discussed allegations that

sct forth & private cause of action for antitrust violstions. The Cours explained

McCready charges Blue Shield with a purpos fully aoticompedtive scheme. She
secks 10 recover o3 dunages the sums Jost W her iy the consequense of Bloe
Shield’s snempi 1o pursug thas scheme. She alleges that Blue Shield sought 10
{nduce its subscribers into selecting prychistrists over psycholegiss for the
poychothaoprutic services they required, and thet the hearnt of its scheme was the
offer of 8 Hobaon's thoice 1o the subraibers. Those subsgiben wae compelled
10 shoose between visiting 8 psychologist and forfeiting reimbursement, of
mai_vhg telmbursemeny by forgoing trestment by the practitioner of theiy
choice.

injwy she suffered was inexticably intertwined with the jnlury the conspirsters gought 10 indlics

gn peycholog{yo nd the prychotherrpy marker. ™

Asyuming for argument’s saks that plaintiffs have alleged Injury fram Allstate’s conducs,
plainniifs have not alieged any apicompertitive effect of Allstate’s acts of how aay -
anticompetitive acts were made possible by Allsuae's conduct. As nawed above Plaimtiffs’ allege
that Allstate’s conspiracy apd/or contrass with IMS was 8 scheme 10 fix of reyain the smount of
vetmbursepent dus for medical services, limit the type of tmedical services, and discoursge (ks
use of needed medical sexvices These sllepationy do not specify vy specific markes that

" Brunswick Corp. v. Pyeblo Bowd-O-Mat Inc.,, 429 US. 477,489, §7 8.C1. 690,697
Q1977) (quoting Zsnish Radie Corp, v, Hezelting Rezemrch Ing . 395 U.S. 100, 125,89 5.CL
1562, 1577 (1969)) (emphasis sdacd).
™ 457 U.S. 465, 483, 102 §.0x. 2540, 2550 (1982).
™14
% McCyrady, 457 U.S. ot 484, 107 5.CL a1 2851,
2




Allswie targeted for irgury by 1ts retstansbip with IMS oty plamiffe wae in sameway
injured by any moticomperitive nets targeted st some marker Plainuff do not allege thas they
were sequired W forego tesunem by sy specific bealth w: provider in favor of another. Their
sllegations merely siate that Allstate :wi.cwd shelr medical expenses and reduced them 1o what
Allsisre determined was o reasonable rose, If s health eare provider concluded tht Allstate's
decision was incorreet, it would be froe to pawus collection ¢farts sgpinst the policy holder —
which Allsate would then defend - or againss Allstase directly. Plaintiffs have oot alleged either
Thcrefors, becawss plaintifts falled 1o allcge an amitruss infury, they have not stated o
cause of acfion under the Sherman Antitrust Act. Allstate’s Rule J2(bX6) moRon 1o dismiss is
granted and plalnsiffs’ Sherman antitust chadm i digmissd.
C.  Should plaintithy® class actipn slicgations reisted to federsl clsims be stricken
Defendams have maved under Rule §2(1) to swrike plintiffy” class action allgations
srguing that plaintiffs bave not pleadcd facts sufficient o demnnswats that t proresquisivs of
Federal Rule of Civil Procedure 23 are met™™ Rals 23 reguires Mthcnpwmnnmm

R—
L

s - 1 N 1 A rl . L - 1

suffer the same injuries 83 the elass membess they sk 1o remesent ™ Beenose plaiotifls allepe
only thas they wish to represens other similar to then and in ight of the Count's sonclusion that
mmmwmmwmwﬁqhwwﬂqﬂmﬁ-ﬁﬂ.
&mmuﬂdmwwdmwum"wummmuu'mmwﬂd

" Dockesnos. 36wnd 37 882,

™ amchem Pred. Inc. v, Windier, 521 US. 591, 625-26, 117 §.Cv 2231, 2251 (1997)
(quoting Eagt Tex. Motor Frefght Sys. Ine, v, Rodrignez, 411 U.S. 395, 403,97 5.Cx. 1891, 1896
(1977).

2
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Conclusory cless allcgaions, such as thase pleaded by plaintiffs heve, heve been dessoed
saftable for Semissal exly in the case.™ When plaintiffy’ allegstions are enalyzed ia light of e
prerequirites of Rule 23, plalsiffs bave oot alleged common {sgucs that predomingic lastead,

particular vesiment for ¥ particnlar injury in a panicular location must be detarmined on aa
ipdividualized basis. Pach puive pN.;s:inuuld e requited 1o prove entitlement 10 beacfits

l i:mm:hnswhcthctlpmlculupwlda't:hugcwmmblcmﬂmmrwu
I under the teivns of the policy™ and thi the medical expenses weze reasonable aad the scrvices

]l were necesiary.V  Moreover, even If plaint By prove the somputerized cvaluation of the PIP

\ claims was Aawed the partics snd the Court stll will pecd to analyze cach charge on every elaim

I' for reasargbleness and pecesmty. My.mmmm:m:ﬂmmmwm

" ia amitrust or RICO epses when individualized questions of irfury predominate /8

lI ) W See InRe Am. Med. Syg.Ing., 75 F38 1069, 1079 (6th Cir. 1996) ("Mers repetition
of the language of Rule 23(s) is uot suflicient. There mmust be ¥n sdequate staement of the basle

\ &nwhﬁmmmtquﬁmn!ofﬁcmhw:d?xmmw .

i 456 F.24 832, 835 (7th Cir)) (*[The Union] was obliged in its eomplaim to allcge

l facts bringing the action withia the pproprisie requirsments of the Rule™). g2, fenied, 409 US.

. 848 (1972); Minerisy. Police Officers Ast'n v, sity of Eouth Bend, 555 F.Supp. 921, 924 (N.D.

i M)C'Spqdﬁctuumhﬂqdﬂdmtwmmm&mmuormm"m

' repetition of the rule o7 loosely defined classwide sllzgaions aze inpufficlens™), T4 iR PRt
ppeal dismissed on otber grounds, 721 F24 197 (7ih Cis. 1983); ye= gl

| Corrt Ling R.R. Co., $40 F.24 659, 706-10 (4ch Cir. 1976) (desylog class eenificaion because

1“' plaintiff provided no facts sbout ths exisience of alieged class).

;;. " Westom Allisace Jos, Co. . Nonhon Jas. Co. 176 F3d 525, 828 (5t Cir. 1999).

1 ™ TexIns.Cape art. S06-3(®)-

| 1 gee Alabama v. Bluc Bird Body, 573 F24 309, 327-28 (Sth Clr, 1978) (fact that each

"' punarive plaioiiff had to prove conspincy in pasticular grographical area and payment of

rsupracompetive” price which depended on quality sod prics of bua preciuded satiust elass
3]




- In sum, pleimifty are not edequate class reproschiative becsuse ey lask sanding and
bave vo causc of acion. In pddition, their class allegations do not sllege facts suggerting ths
Femmmen issges, other than Allstate’s allcgedly flawed compuierized reductions i medica!
expenses, predominate, Therefore, t€ J:: exiem the Court has jarisdicton w addreay plairtifly’
¢lass allcgations, whea plaintffs’ lack of sunding ~ and whe the pusported elsss wonld sppear
o lack standing as well - Anlgu's motion 1o srike the class alleganions is granted as to the
federal claims and the class allegrtions s 1o the federal elaims are giricken,

- VL ETATE CLAIMS

Having determined thar the Cowrt Incks jurisdiction over platatiffs” foderal clairns
beeawse pleioufls lack sianding to bring them, the Court 1t now deiermine hqw 1g dispose of
pleintifls® stte lew claims. The 28 U.S.C. §1367 provides:

[1]n aoy civil action of widch the dinzies conrts hsve ariginal jurisdiction, the
€istrict courm shall have supplemental jurisdiction oves all other claims that are so
velarcd 10 clalms in the actjon wWithin sach eriglns) jurisdiction tas the form pent
of the sume case o coptroversy wnder Aricle [T of the United Stases
Coustiretion.'® :

In s case, the Court dismalsses plalntiffs* foderal elaims for lack of stending. requisite of

action); Windham v_Americen Brands, Inc., 565 F24 §9, €5 (¢ Cir- 1977) (crux of sntitruse
sction “iy igfusy, individual injiry. While a case may prrseat 8 commen question af violation,
ths issues of injury and damage rermain the writical Issucs in such 8 case and sy alweys strictly
individualized.™), get, denied, 435 U8, 968 (1978): In Be Beef Indunt. Antitrast Litig. 1936 WL
8190, a1 * 1 (5, D. Tex June 3, 1986) Cerineal {ssues of injury and damage we fnheremtly
individuplized™ ualess subject 10 mochanical of formuls calcnlation);

Lorh. Ing,. 97 F.R.D. 470, 474-75 (N.D, Tex. 1933) (brasuss mroof of actoal tive
injury in privatc antivrust cascs is highly ladividualistic, cowrn generally find paritroyt * claims
fll-suited for malatcnance sy class sctions™) (siadons omiued); Kabler v, Finsplns Fin. Inc. 248
B.R 60, 77 (Banky. N. D. Tex, 2000) (RICO ¢lasm action not proper beoguse “cach member
would have 1o prove legal cansation™).

M 28 US.C. 1367(n).




.
.

Jurisdiction under ArGele T Therelore, becguse the Count did not have original jurisdlction over
plaionfls’ federal cloima, it ruay not exercise the supplemental furisdiction provided by seciion
1367. Thus, plaintitls’ stetc clajms, including the allcgations for 8 suae class ection, under the
Texas Insurance Code mrricle 21.21 and the DTPA s well a3 the chim for breach of contract arc
dismissed without prejudics to Bling in stsis cowt
' VIl. CONCLUSION
Beesuse plsioniffs lack sunding to bring theis fderal clafmy roch tat the Court lacks
jurisdictios, Allsuate’s Rulo 32(bX)) motion'™ is GRANTED aad phintifs’ RICO snd Sherman
antiyrust cliims are DISMISSED. Asyuming that plainifls® second wzended comphaim alleges
injury and sundirg, Allnatc’s Rule 12(b)(6) medon to dismiss pladotff® Sheaysn smtivasn
claim™ {5 GRANTED on the ground that plalntif have failed to state & cJakm wpog which relicf
mxy be graated and their antitnast clalm is DISMISSED. As plaintiffs have fiiled to adequascly
allege the pretequisites of s federal elass action, Allsins”s Rule 12{f) mation fy strike the federal
clasy sction allegations'™ Is GRANTED and pladesifhy’ elags action sllcgrgons relsted 1o RICO
and Shenman anitrust violetions sz STRICKEN, 1a Night of the Cowrt’s ditpasition of
plaireils’ federai class sction allegatiany, plaintiffs® motion w corify s caxs sotion’ sre
DISMISSED as moot,
Beeause no fedend clalm reznaing in this lywsuit, piaintifs® stz clabms undee the Texay

" Docket no. M.
"™ Docket no. 32-
" Dockes nn. 36
W Docket no. 16.
a3
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. Tenmence Code wticie 21.21 and the DTPA s weeil ws tix cheinn for breach of pootact are
DISMISSED without prejadice 10 re-filing in staic court, 33 may be permitied by state faw and
procedure. Plaipnffs’ class acton allegations refated 1o the state elaims are also DISMISSED
without prejodice 1o re-filing in some couﬂ-

The Clerk shal] enter judgment accordingly snd providing that each side shall bearits
OWIl CONS-

TT IS5 SO ORDERED.

SENED and ENTERED thhs 2-_-7_4-7 of Scptesaber, 2000.

%wmels A. Mathy [
Uslfed States Msghstrate Judg

_ "
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APPENDIX PART 2




’ CECIL NOAH and BETH NOAH,

|
|

|
|

UNITED STATES DISTRICT COURT FILE D
FOR THE WESTERN DISTRICT OF TEXAS .
SAN ANTONIOQ DIVISION PR 0 3 2001

CLSEK. 1S, DISTRICT GHURT
wssﬁﬁ_h\ DISTRIGT DEATEXAS
BY

§ ~ REPDTY CUERK
Plaintifls, g
v. 4 § 5A 00-CA-018 Ww.J
GOVERNMENT EMPLOYEES g
INSURANCE COMPANY, 5
Defendant, g

ORDER

On December 19, 2000, Defendant’s Motion to Dismiss for PlaintifF's Lack of Standing.
Rule 9(b) for Failure ro Plead with Parmicularity, and Rylc 12(b)(6) for Failure w Srate 2 Claim
and Brief in Support was filed in the sbove-entitled and numbered civil zetion (Doe. No. 81).
Pursuant 1o order of the coun, an oral hearing was scheduled, and both parties wore prdered 1o

bricl the court on the motion to dismiss. Accordingly, on February 6, 2001, defeadant filed its
Supplemental Brief in Support of jis Moation tp Dismiss (Doc. No. 89), and on Febmary 7, 2001,
plaintiffs filed their Opposition 10 Defendang’s Motion 1o Dismiss for Lack of Standing (Doc.
No.90). On February 22, 2001, the court heard arsl argument from cach side regarding the
marion Yo dismiss. Upon careful considerarion of the pleadings, oral argument, wnd applicable
authoritjes, the defendant”s Motion to Dismiss will be GRANTED, on the ground that the

PlaintifTs lack standing to assery their claims against the defendant.

g5
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FACTUAL SUMMARY

During 1999, the plaintiffs, Cecil and Beth Noah, were provided Personal Injury
Prorection ("PIP™) coverage under an antomobile insurance policy issued by the defendam,
Governmeat Employees Insurance Company (“GEICO™). Bepiefits provided by the plajntiffs”
PIP caverage included “{r}easonable expenses incurred for necessary medical ... sepvices.”
Defendant’s Appendix, Exh H (Plainﬁfi';' insurance policy). During 1999, the plaintiffs werc
reated by medical providers for injuries sustainpd msung out an automabile accidens that took
place on May 15, 1999. At least some of this wreamment was covered by the PIP portion of thesr
avtomobile insurance policy. In parficular, reatment of hoth plainriffs, administered by Michelle
Bey. D.O, was covcrca. In addition, trcatment of Ceril Noah, administered by the Therapeutic
Massage Clinic, was covered.

It is the veanment with respect 1o these two health care providers that gives rise to ths
cyvil action. The plaintiffs visited Dr. Berry on several occasions, accpmulating a tota) of
$1,001.00 in charges, of which GEICO paid $910.00. Beth Noah visited the Therapeuntic
Massage Clinic on six occasions, acciynnlating & to1al of $846.00 jo charges, of which GEICO
paid $821.00.

GEICO did not pay the full amount of the medical expenses charged by Dr. Berry and the
Therapcutic Massage Clinic on the advice of Medata, an independent company that GEICQ
consults regarding the reasonableness of medical bills. Medara owns a current cast and medical
unilization datahase that it uses 1o help insurance companies determine whether charges for
medical services are objectively reasonable. GEICO submitted the plaintiffs* abave-described
medical bills to Medata for the purpose of having GEICO determine the reasonablencss of the

2.




roviders® charges. Mcdata coucludcd that the anounts chapged by the plaimiﬂ's‘ medical

care p
amounts thag were reasonable when compared to the charges of other

providers exceeded the

oxs within the same geo graphic arez. Medata concluded that the plaintffs’ reasonable and

ted to the amouns that GEICO uliimatcly paid.
s} records, Mcdata also added the

provid
necessary GXpEnNses Were im
In addirion 1o simply reviewing the plaintffs’ medic

database. The information that Medata ipputted was the

plaintiffs’ medical tall information to its

claim numbes of the patient, the medical pravider's tax identificarion number, the provider’s

name. the provider’s address. the date of service, the procedure code, the pravider’s charge, and

the provider’s type-
When GEICO made its adjustmens 10 the care providers’ medical bills, it issued lenters 10

and it indicated its reasons for so

the care providers indicating that adjustments had been mede,

that the payments issucd wWert 10 be consider

dispute aver the adjusiment made 10 the

doing. GEICO indicated ¢d full payment, and that
the providers were (0 contact GEICQ if they had 2
pmvid:r‘s charges.

1t is undisputed that Dr. Bewry accepied GEICO's payment as full paymcmt for the

medical sevises provided by the plaimiffs. It is disputed, howeves, whether the Therupeutic
ccepted GRICO'S reduced payment as full payment. The owner af the

Massage Clinic 3
his clinic accepted GEICO’s payment as full

Therapeutic Massage Clinic bas indicated that
payment onl Beth Noah's acoount. However, Beth Noah has given esiimony that she received a

bill from the Thcrapcmic Massage Clinic for twenty-five dollars, ttprescming the balance unpaid

five dollars to the Therspeutic Massage Clinic an March 6,

by GEICO. Beth Noah paid twenty-

2000.

-3-
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Thep

Il federal court on Tanuary 6, 2000. The lawsui chal
<o challenges GRICO's practice of adjusting the bills of medical

laintiffs filed thig Jawsuil in steic cowrt on December 7, 1999, and it was removed 1o

lenges GBICO'S practice of uiilizing the

l' seyvices of Medaia, and if al

providers.

I' " LEGAL STANDARD

The defendant’s motion is styled asa Motion to Dismiss. Howcever, each party has

presented maners ourside the pleadings, which have been accepted by the cowrt, and the hearing

Dismiss was delayed for the specific purpose of allowing the partic
udgment. Accardingly, the

on the Mouon 1o s to collect

resent evidence of the type that is admissible on summary )i
es 10 the alleged lack of standing will he treated as if it

and p
defendant’s Motion 1o Distniss asg it relas

wers a Rule $6 motion for summary judgment. See FED.R- CIV. P. 12(b), (¢)-

Article 1T of the Constitution limits fideral jurisdiction to ~Cases™ and "Controversics.”

One core par of this limitation is that a pasty invoking the

e Lujan v. Defenders of

U.S. ConsT. art. 11, § 2, cll,
jurisdiction of a federal cours must have standing 10 bring that suit. Se

Wildlife, S04 U.S. 5§55, 560-1 (1992). To satisfy this standing requirement, 3 plaintiff must show

(1) that he or she has cnfTered an actual or imminent injury that is concreie and pavticularized; (2)

thar the injury is fairly mwaccable to the defendant’s action; and (3) that the injury will likely be

redressed if the plaintiffs provail in the Jawsuit. See id. The standing requirements must be

satsfied a8 the ume the Jawsdt is commeneed. See Pederson v. Louisiana State Univ.,213 F.3d

858, 869 (Sth Cr- 2000). If the standing Tequirements are not sanisfied, then the cxercise of

power by 8 fedeyal court would be “gratnitous and thus inconsistent with constimtienal

-4-




in such a circumstance, the suit should be dismissed for wans of jurisdiction.

limitations,” and
F. Supp. 367, 371 (NLD. Tex. 1987) (citng Simoa v.

Gabrielsen v. BancTexas Group, Inc., 675

Eastern Kentucky Welfare Rights Org.. 426 U.S. 26,38-9 (1976)).
In response 10 8 summary judgment motion, dismissal of a plaintifl’s claim for lack of

standing is proper wuless the plaintff can “set forth by affidavit or other evidence,” specific facts
that support each element required 10 cstablish standing. Lujan, 504 U.S. a1 561. 1f itis shown

that there is no geanine issue of material fact disputing the piaintiff's filure to fulfill onc of the

standing requirements. the defendam can succeed in summary judgment proceedings in having

complaint dismjsscd for lack of sianding. Sce Barrent Computer Serv., Inc. v.

the plaintifi’s
989). When assessing a3 monon for summary jndgment,

PDA, Inc., 884 F.24 214, 219 (5th Cir. 1

make all factus} inferences in favor of the party opposing the motion. See

Marsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, S87 (1986)-

the court yust

DISCUSSION

The first question that needs to bo addressed is whether the plainiffs have suffered an

If they have suffered no such injury, then they da 1ot passess sianding to file suit

injury-in-fact.
ffs claim to have suffered three types of

in this coust. See Lujan, 504 U.S. ot 560, The plaind
ffs claim to have soffired scmal injury through GEl

ffs claim to have suffered threatencd injury

injurics. First, the plainti CQ's reduced

payment of their medical bills. Second, the plaipt
because of Dr. Bermy’s acccpiance of partial payment of her original medical bill 1o the Noahs.

Finally. the plaintiffs claim 1o have suffered actual injury hecause of the defendant’s

unauthorized diswibution of the plaintiffs’ private mcdical information.

-5-
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Actual Injury Caused by Rednced Medics! Bills

>

The plaintiffs first allege that the reduction of their medical bills caused actusl mjury 1o

ey “suffered a financial injury-in-fact when

them in two Wways- First, the plaintiffs claim that th

they paid a bill incured as 2 result of GEICO's fraudulent reductions.” Plaintff's Opposition at
10. Second, the plaintiffs claim thas they “suffered actual injury through the diminntion of their

policy valne.” Id.

1. Payment to Therapeulic Massage

eprived of righsful policy benefits when Rcth Noah
enty-five dollars m medics) charges duc 10 GEICOQ's reduction in charges..
reecived a bill from the Therapeatic Massage Clini-c

five dollags. Plaintiffs further represent

The Noahs contend that they were d

was forced 1o pay tw
fn particular, plaintiffs claim that they

¢ before March 6, 2000, in the amount of TwWnty-
d have 1o pay this bill in order to avoid Being held Jjable for

sometim
that they believed that they woul
Therapeutic Massage Clinic rwenty-

further charges, and that, as 3 consequence, they paid the

five dollars on March 6, 2000. GEICO responds by aygung that the rwenty-
made in vesponse to a demard from Therapeutic Massage, but that, instead, it was made

points out that the payment Was made well after the time

five dollar payment

was not
- voluntzzily. GEICO alsa this civil

action was filed.
Regarding the question of whether the payment 1o Therapeutic Massapge was madc

volimtarily, it 13 found that there are matesial facts putting the issue in dispute. There is na

docwnentary evidence of any correspandence between Therapeutic Massage and the Noahs, and

fuyther, the owner of Therapoutic Massage, Terry Vogt, has given 8 swomn affidavit indicating

-6-




(hat the Nozhs were nevel pilled for any rwenry-five dollar balance- In fa

Massage considered the Noahs balance p
999. However, Beth Noah testificd und

at she received from Therapeutic Massage.

ct, Vogt indicated that

l Therapeutic aid in full when it reccived GEICO's

l reduced payment in December
five dollars 1o GEICO in response 1o 8 billth

o oath that she paid the

rwenty-
enty-five dollars was pad in

This testimony s sufficicnt 1o create 3 fack issue on whether the ™™

bill frgm Therapeutic Massage.
s second argument, BOWEVET, there is no fact
uted hat Beth Noah had nat paid any bill

l response 1a 3
With regard 10 GEICO’ in issue that wonld

s claim. The evidence is undisp

l dispute the defendant’

ll 1o Therapeutic Massage
ined at the ime the suit is ovigimalty O

at the ime the laweuit was initially _ﬁlcd. Since the guestion of standing

ted, see Pederson, 213 F.3d a1 869 (s1anding is

is dererm
is filed), subsequent cvents cannal be used ta confer standing on 2

determined at the time suit
hat Jacked standing originally. Accordingly, since the plaintiffs’ asseried injury took

litigant
action commenced, the njury carmay confer standin

place aftcy the civil g on them.!

2. Redured Policy Value
ury ;s that by reducing the Noahs” medical bills,

The plaintifls second asserted actual inj
the value of the Noahs' policy. The defendant argues that the reduction of
confcrs 3 beaefit on the Noahs, because for every doll

the Noahs have anothey dollar

GEICO has redyced
ar that the

the Noahs’ medical bills actually
saves on a parvcular medical tregtment,

ipsuyrance company

' Moreover, as discussed in the section relafing 10 the pl
Section A2, there are no facts indicaring thas the plaint fik were actu

medical bills.

aintiffs” “reduced policy value,”
ally forced 10 pay their own

-




al

available 1o them for the next tine that they undergo medical weamment.

' First, it should be pointed out what argument the plaintffs are pot making. The plaintiffs

Il are not alempting 10 sell their insurance policy to any third party, and there is no allegarion that

Il ayalge™ of the policy according to the
plainuffsiss

I. have an accident. See Plaintiff’s Oppc;sition a1 10.
aint out that GEICO agresd 1o pay 100 pereent of their reasonable medical
medical bills, GEICO reduces the valuc

they have suffered any ipvesoment loss. Tnstead, the

imply that the policy pays for the planufls’ medica) expenses when the plaintiffs

“ The plaintiffs p
' expenscs, and they arguce thal by reducing the plaintifis

of their policy. The plaintiffs’ argument rests on the assugnprion that whatever charges are

made by the mcdical providers are reasonable med
clor could conceivably charge, 10 an insured, medical

inivally ical expenscs- AU least o an abswect

I' \evel, it must be acknowledged that 2 da
ced what is reasonable. [n that event, if GEICO were ia pay

f the insuted’s reasonable medical

the cnjive medical

ll CXpENLCS that exc
Bill, GEICO would be paying mare than 100 percent ©

ll cxpenses. This would reduce the valuc of the insurance policy, becausc by paying 8xXCesnve

l' medical costs, GEICO would be causing the insured to reach his or her policy limits more

rapidly.
GEICO could also theoretically rednes the insurance policy value by paying less than 100

percent of the insured’s reasonable medical expenses, Insucha scenario, GEICO might decide

red’s reasonable medical expenses, and then refusa 1o pay any forther

1o pay 90 percent of an insu

rpount in spitc of & provider’s insistence that such an amount was owing, and in spite of an

pay surh ag amaunt pursuant 1o the policy. This would yeduce the

value of the insurance policy, becausc the policy would no longer be covering cxpenses that it

-8-
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was desi

‘ ' ||. _ {
) “ ‘

gned 1o cover when it was purchased.

What 1s notablc about each of these scenanos is {hat neither of them describes the
plantiffs’ actual experience. Therc areno facis in evidence suggesting that GRICO is paying
mmore than the plaingifts’ reasonable medical expenses- Moreavet, there are oo facts in cvidence

that GEICO is demanding 10 pay Tess than the plaintifls® reasonable medical cxpenses, Instead,

GEICO has asscried that the charges imposed by two particular medical praviders were

unreasonably cxpensive, and GEICO has yepeesenied that fact 10 the providers on behalf of the

The plaintiffs take from this thet GEICO is refusing to pay reasonable wmedical

i)laimiﬂ's.
the court must make 1)} infeyences from the facts in the

eXpenscs. With full knowledge that
ainuiffs, it must be found that the facts in
sputed thc\ reasonableness of claims with the
ade that the

cecard in favor of the pl the recard do not support the

ence that the plantifs are making. GBICQ di

meodical providers — not the plaintiffs. To the extent that a determination was m
the evidcncg 18 that GEICO wauld

- infer

rire bills were reasonable, every indication from

plamuiffs’ on
represented to both the Noahs and the medical providers

have paid them. In other words, GEICO

ained responsible for paying the reasonable medical expenses of the plaintiffs.

arterapted to show injury o the plaintiffs

that GEI1CO rein

To rebus this claim, the plaintifis’ agomey
by assesting during oral argument tiat the Personal Injury Protection statute stiputates that the
al} a1 al} times remsin responsible for \heir medical bills. TeX. INS. CORE ANN. a1

ew of the Personal Injury Protection sianic, h

insureds 8h
5 06-3 (Vemon 2000). Upon a revi

found that there is actually no language 10 this effect inthe

under the insurance policy,

owever, 1t is
stamute. Jd. Morcovey, as Jong as the

insured is afforded its conuactual nghts the Texas Insurance Board
has stajed that it does not take issuc With insurers using review orgsmzauons 1o help keep

-9-




. rnedical providers from avercharging their patients. See Defendant’s Appendix, Exh. ]
(Commissioner's Bulletin). Finally, the only evidence that would suggest that GEICO refused to

pay reasonshle medical expenses was the fact the Noahs received a medical bill from Therapeutic
Massage. The undisputed facts, however, show that GEICO never received such a bill, and tha
the plaintiffs never attempted to have QEICO either pay or dispute that Bill.
. In realiry, GE1CO's actions cnhanced the value of the plaintiffs’ policy. Because the
plaintiffs’ PIP policy bad zn upper limit, for every dollar that GEICO induced the plawnniffs’
medical providers to reduce the plaintifls’ medical charges, another dollar was made available 1o
the plaimiffs for any future medical expenses under the policy.
Ascordingly, vicwing the cvidence mast favorably 10 the plaintiffs, anq raking all

infarences in the plainkiffs favor, there is no evidence in the record that would support the notion

that the value of the plaintiffs’ policy was reduccd by GEICO"s actions.

B. Threatened Injury Caused by Redaced Medical Bills

The Noahs asscrt that when they filed this lawsuit, they had an ourstanding b;;lancc with
Dr. Michelle Berry, one of their medical providers. They claim thes GEICQ adempted 1o destroy
their sanding by calling Dr. Berry to detamine whether the Noahs actually had an outstanding
balance? Since, as the imdisputed evidence shows, the Neoahs did nat have any unpaid balance,

the Noahs now claim that GEICO made false represenyations fo Dr. Berry to cause her 1o think

2 The plaintiffs characterize this behavior as unusual and unethical. The court finds it
neither unusual por unethical, and perhaps if the plainufls had donc the same thing, the percerved

necessity of filing this lawsuit could have been avoided.

-10-




q
an” 3@ dE° " JdiT JE" R an' &

{he balance was paid in full. The Noshs claim that if Dr. Berry comes 1o learn of these

falsehoods, they wil) be held liable at some point in the future for the reductions in the medical
expenses paid by GEICO. The defendnnts respond that this injury is far oo speculatjve to satisfy

the standing requirements of the Constitution, and that any such Jawsuit would be barred by

accord and satisfaction.
As a marter of law, the plaintiffs’ asserted injury is 1oo speculative an injury to be the

basis of an in-fact injury. See Lujon, S04 U.S. a1 560 (injury cannot be conjecturel or

hypothetical). There is no allegation in the pleadings thal Dr. Berry has in fact found herself 10

be defrauded by GEICO, or that she plans 1o sue the plaintiffs in the future. Moreover, therc is
no evidence in the record 10 support the notion that Dr. Betry is in any way dissatisfied with her
dealings with GEICO. In fact, there is a scxious question as to whether Dr. Berry would even

have 2 viable lawsuit against the plaintifls, even assyming that she became dissatisfied 21 some

point in the furnure. Finally, if Dr. Benry later determined that the medical expenses that she

originally billed were reasonable, thare is no indication thar she would not contact GEICQ about

the marer, or that GEICO would not agrec 1o pay those expenses.

Accordingly, it is found thagthe plaintiffs’ threatencd injury is meruly hypothctcal and 18

thus insufficicnt 1o confer standing.

C. Upsuthorized Distrihution of Plainsifls” Confidenrial Mcdical Information

Finally, the plaintiffs claim to have been injured by GRICO's violatian of their privacy

rights under the Fourteenth Amnendment and the Texas Occupations Code. GEICQ responds that

the Fourteenth Amcndment only applics to stato action, and thus, as a privale enfity, it cannol

11-




violate the Fourieenth Amendment. GEICQ also responds that it did not violaie the Texas

. Occupations Code because the plainvifls authorized the release of their medical records, and,

further, that insurers have a qualificd privilege to collect and disseminate information abont its

insureds in order 10 maks determinarions conceming cligitality or the payment of claims.

The Fourtecnth Amcndment claim is casily disposed of. Itis patently clear that there is

no state action invalved i this case. Therefore, since GEICQ is a private entily, it cannot violale

the plaianffs’ Fourtecnth Amendment rights thyough disclosure of the plaintifls’ medical

infarmation. While the cases cited by the plaintiffs stand for the propesition that individuals

have rights under the Fourteenth Amcndment not to suffer the unauthorized release of their

-r - -

medical records, none of Yhe oases ciled jndicate that such is the case when a private enlity is

responsiblc for that release.
Turmning ta the Texas Occupations Code, the plaintiffs® argument, While not as obviously

lacking, is also untenable. The Texas Occupations Code states that 2 communicatiop berween a

patient and 3 physician, relative to the professional services provided by the physician to the

patient, axc confidential and roay not he disclased with cenain limited exreptions. Tex. Occ.
CODE ANN. § 159.002(a) (Vamon 2000). The law further states that if an individual yeceives 2

canfidential medical record, that individual ynay not fugther disclase that record except to the

extent that further disclosurc 1§ consistent with the purpose for which the copfidennal record was

First released. TEX. QcC. CODE ANN. § 159.002(c) (Vcmon 2000).

10 the non-disclosure requirements of the Qccupanions Code that are

The exceptions

relevam in this case are twofold. First, a physician may disclose *“those pans of the medical

records reflectipg charges and specific services provided if pecessary in the collection of fees for

12-
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medical services provided.” TEX. Occ. CODE ANN. § 159.004(4) (Vemon 2000). Secend, a

h cian may disclase confidential medical information to 3 p&san wha has the wrigen

physi
. CODE ANN. § 159.004(5) (Vemnon 2000).

consent of the patient.” TEX. OC

¢s that information from the physician may disc

oses for which consent 10 release the information s

The person who

then recav Jose the information o others “only 1o
the cxtent consistent with the authorized pWrp
Occ.CopEANN. § 1 55.005(:) (Vemon 2000).

obtained.” TEX.
gned medical suthorizations on May 24,

There is no disputc that both of the plefutiffs si
spute that the suthorizations stated, in relevant part, that

1999. Further, there snodi

“[plresentation of this authorization or an exact phota oF valid copy theyoof will permit the

copying oF phatostating of such records, infopmation and evidence by a GE1CO

employee or designated independent represcntati
es” Plaintiffs’ Appendix, Exb. L

personal veview,
Insurance Company ve or utilization review

agency consulted by GEICO Insurance Campani

(Authorizations).

In spite of the undisputed auhorizations, the plaintiffs contend that the release by GEICO

1o Medata of canfidential medical records is not permitted by the Texas Occupations Code for

obtained for the purposcs of

three reasons. First, the plaingif¥s claim that since the relcases were

paying a clam, the release of that information to Mcdaia was not pecessary for the limited

informnarion was first obtained. Second, the plaintiffs claim thay the.

purpesc for which the
“peer review,” and that Medata does not

written authorization only contemplates legitimate
conduct legiimate peey review. Third, the plawntiffs claim that Medata has harmed the plaimiffs

g them afier Medata had finished

by kecpiug the confidential medical records, and not rermin

using them for the purpose for which Medata obrained the records.

-13-




As the plainiiffs poipt out, the parpose for which GEICO obrained the plainuffs’ medical

infornatign was “in orde to process and pay their claims.” See Plainiffs’ Oppasition at 18.
GEICQ lawfully obrained thay medical informaton pursvant 1o sections 159.004(4) and

159.004(5) of the Texas Occupations Code. When GEICO abtained the plainnfis’ confidential
medical information, they were authorized 1o disclose that information to Medata “ta the extent

ses for which” the infoymation was obtained. TEX. Occ.

ernon 2000), Plainsiffs argue that

congisient with the autherized purpo

§ 139.002(c), 159.004(4,5), 159.005() (V
rmation 1o Medata was not consistsnt with that purpQse.

CoDE ANN. §

GERICO"s relcasc of medical info

The plaintiffs” argument is not supporicd by the record. The nndisputed evidence is that

farmation so that Medaa could review the plas
Appendix, Exh. H,

GEICOQ submirted the plainsif(s’ medical in nnffs’

medical records and assist GRICQ in the processing of its claims. Plaintiffs’

Exh. D (Sample Letiers 10 Praviders).

a1 3 §10 (Second Callas Affidavit); Plaintiffs’ Appeadix,

The part of this lawsuit that relates o reduced medical payments is predicated on that very fact.

1he Texus Department of Insurance recagnizes

purposes of releasing medical information 1o an agency like Mcdata, See Defendant’s Ap

the proccssing of claims as one of the

Moreover,
pendix,

Exh. [ (Commissionet’s Bulletin). Finally, the medical authorizations si gned by the plainufls
expressly puts e plaintifis on notice of the fact that GEICO will be using Bn independent review

agency o help it in the processing of 8 claim. See Plaintiffs” Appendix. Exb. L

{Authorizations).
The most the plaintiffs could argus is that GEICO releases the plaintffs’ medical

purposcs additional 1o The purposc of processing of the plainiffs’ insurance

informavion for
the law does not forbid GEICO’s acyons

claims. Even if this were accepied as e, however,

-14-




As long as GBICO rejeascs the infoymatl

jon for a parposc that i3 consistent with the purposc for

ived the informoation, there is pothing in the law which forbids GEICO from

l which they rece
Tex. OcC. CODE ANN. §§ 159.002(¢),

havipg multiple motivarions for the release.

159.005(¢)

(Vemon 2000). Moreaver, while there i3 evidence in the record that Mecdata retains and uses

' pleinuffs’ medical information for its own purposcs, there is 1o evidence that GRICO submits

purpose af bcncﬁlting Medata

thosc records for the
medical authorization signed by the plaintiff

The plainnifis’ sccond ayguwnent is that the
case of medical information fo 2 legatirnate peey
is nofion. The autharizayion stales that

yeview organizarion. I

only contemplates the el

is difficult 1o understand plaintffs’ basis for th
information may be released to a “utilization review agency.” See Plainiiffs’ Appendix, Exh. L
(Auﬂmﬁzatims). 1t does not say anything about peer review. Moreover, sectien 159.002 and

159.004(4) of the Occupatiops Code allow GEICO 1o release the plaintif’s’ medical information

independent of the plainiiffs’ written consent. Tex. Occ. Cope ANN. §§ 159.002, 159.004(4)
(Vernon 2000).

The plaintiffs’ third argumert is that Me
and that the plaintiffs’ ware

data shoyld have remamed the plaintiffs’ records

harmed by Medata’s retenhion

when they were done revicwing them,

of the records.
Howcver, nothing jn the Occupations Code contemplates any Tenrn of confidential
documents once they bave aiready been disclosed, and the plaintiffs have not directed the cournt
10 any othey law that would require the refurn of the plainsiffs’ medical records. Morcover, even
if Medaia’s conduct were wrongful, the plaintifls’ complaint would properly lie against Meduta—
use the evidence in po wWay Suggosts that GEICO is in complicity with Medaa’s

.15-
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alleged wrongful retention of the plaintiffs’ medical jeconds.

CONCLUSION
have pot demonsuated an injury-in-fact that1is

For the forcgoing reasons, whe plainsffs
ourt lacks subject maner

fairly traceable to the defendant’s actions. Congequently, this

to adjudicate the plaintffs’ complaint. The defendant’s Morion 10 Dismiss,

creby GRANTED. Funher, it is
ended Class Action Complaint shall be,
028US.C. § l447(c),“‘this case

jurisdiction
jherefore, shall be, and ish
ORDERED that PlaimifT"s Third Am:

apd is

the docket of this caourt,! and pursuam t
Statc of Texas, 216™ Judicial District.

hereby, dismissed from

;s REMANDED 10 the Diswict Coust of Kendall Cownty,

SIGNED this _Irf(_day of April 2001.

iliam Wayhe In
Semor United States Diswrict Judge

3 The plaintiffs have sequested thet they have the opportunity 10 amend their complaint to
avoid the dismissal of their claims. Howeved, Since this case has bees disposed of op summary
judgment, it is found that the plaintiffs’ request would be futile. 11 is not becaust of inentful
pleading that their claims are being disrnissed. Their claims &i© being dismissed because thege is
no cvidence in od by the defendant.

the record that they have heen injur
¢ In pertinent part, 28 U.S.C. § 1447(c) states: “1f a1 any time hefore final judgment it
appears that the district court lacks subject matger jurisdiction, the case shall be remanded.”
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1998 Mass.App.Div. 179
(Cite as: 1998 WL 603138 (Mass.App.Div.))

Choeun NY [FNI1]

FNI. Consolidated with Sahoeut Noeun V.
Metropolitan Property and Casualty Insurance Co.,
Lowell Division No. 9511-CV-1315.

v.
METROPOLITAN PROPERTY &
CASUALTY INSURANCE CO.
Sahoeut Noeun
v. -
Metropolitan Property and Casualty Insurance
Co.

No. 9489.

Massachusetts Appellate Division, District Court
Department, Northern
District.

Heard June 3, 1998.
Opinion Certified Sept. 2, 1998,

[1}] INSURANCE €=22524

217k2524

When an insurer has conducted a fee review of the
amount of the charge for a service, as opposed to
the medical necessity of the service itself, no "peer
review" is necessary before the insurer pays only the
amount of the charge which is deemed reasonable.
M.G.L.A, c. 90, § 34M.

[2] INSURANCE €=3567

217k3567

Fact that personal injury protection (PIP) insurer
had policy of defending and indemnifying its
insureds in event that medical provider made claim
against insured for balance of a fee reduced by
insurer’s fee review program did not preclude
insureds from being "unpaid parties” with standing
to sue insurer for balance of fee and attorney fees,
where such policy was not communicated to
insureds and was not binding upon insurer.
M.G.L.A. ¢. 90, § 34M.

[3]1 INSURANCE €=3567

217k3567 -

Where the calculation of reasonable medical
expenses has been made and paid by a personal
injury protection (PIP) insurer who had made a
binding undertaking to defend and indemnify the

Page 9

insured against any claim for the balance of the
provider's bill, the individual insured is not an
“unpaid party” entitled under statute to seek the
balance of the bill as well as attorney fees.
M.G.L.A. c. 90, § 34M.

[4] INSURANCE €-2526

217k2526

Where personal injury protection (PIP) insurer
obtained releases from insureds' medical providers
under which providers agreed to accept as full
payment the payment already received from insurer,
insureds conld not prove that their reasonable
medical costs exceeded the PIP benefits already paid
and, thus, were not "unpaid parties” entitled to
nominal damages and attorney fees, M.G.L.A. c.
90, § 34M.

[4] INSURANCE €~*3585

217k3585

Where personal injury protection (PIP) insurer
obtained releases from insureds' medical providers
under which providers agreed to accept as full
payment the payment already received from insurer,
insureds could not prove that their reasonable
medical costs exceeded the PIP benefits already paid
and, thus, were not "unpaid parties” entitled to
nominal damages and attorney fees, M.G.L.A. ¢.
90, § 34M.

In the Lowell Division, Harvey and Melahn, JJ.;
Docket Nos. 9511 CV 1314, 9511-CV-1315.

Francis A. Gaimari, Lowell, MA, for Plaintiff,

Alexander J. Cochis, Smith & Brink, Quincy, MA,
for Defendant.

Before SHERMAN, P.J., [FN2] MERRICK and
COVEN, 11.

FN2. The Honorable Arthur Sherman, Presiding
Justice, participated in the hearing and post-hearing
conference on this case, but retired from the bench
prior to the issuance of this opinion.

MERRICK, Justice.

*1 Plaintiffs Choeun Ny and Sahoeut Noeun filed
separate small claims actions to recover Personal
Injury Protection ("PIP") benefits for injuries
allegedly sustained while in a motor vehicle insured
by the defendant. The actions were transferred to the

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works




1998 Mass.App.Div. 179 .
(Cite as: 1998 WL 603138, *1 (Mass.App.Div.))

regular civil docket and consolidated for trial upon
motions by the defendant.

The record indicates that invoices received by the
defendant for the plaintiffs' medical treatments were
submitted to a fee review program. At the
conclusion of the fee review, the defendant paid the
majority of the invoices in full. Payment for two of
Ny's invoices, however, was reduced by a total of
$269.00, and payment of one of Noeun's bills was
reduced by $454.00. The fee review determined that
these amounts were in excess of reasonable charges
for the services in question in the region where they
were provided. The defendant has a policy of
defending its insureds and contesting any cases
wherein the medical provider disputes the
determination of the fee review or attempts to
collect the balance of the bill from the insured. The
medical providers did not do so in this case.

Cross-motions for summary judgment were heard
and denied in September, 1996. The defendant
thereafter scheduled depositions of those medical
providers who received partial payments. At that
point, the providers all agreed to accept the
payments made by the defendant as full payment of
their claims, and executed releases to that effect in
favor of both the plaintiffs and the defendant. No
additional money was paid for the releases. The only
consideration given was the defendant's agreement
to refrain from involving the medical providers in
any litigation concerning the bills. Based upon that
development, the parties again filed cross-motions
for summary judgment, which were heard by a
second judge. That judge denied the defendant's
motion, and allowed the plaintiffs' motion, awarding
nominal damages of $1.00 and attorney's fees. The
defendant has appealed that decision pursuant to
Dist./ Mun. Cts. R.A.D.A., Rule 8C. [FN3] The
plaintiffs filed a Rule 8C cross-appeal on a charge of
error in the court's fajlure to award interest on the
unpaid invoice amounts up to the date of the
execution of the providers' releases, The parties
have briefed and argued the issues raised in both sets
of Mass. R. Civ. P., Rule 56 motions.

FN3. The defendant has also appealed the court's
approval of attorney's fees in the amount of
$17,592.00 on the grounds that the plaintiffs’
contracts with their counsel were champertous.
That doctrine has recently been abolished. Saladini
v. Righellis, 426 Mass. 231, 687 N.E.2d 1224
(1997). Rule 1.5 of the Mass. R. Prof. C.

Page 10

effectively "contemplates, without so stating, that
champerty is an issue of the past, so long as the
Rule is complied with.” James S. Bolan, "The New
Rules of Professional Conduct,” Editor's
Commentary at 39. The judge retains the ipherent
power to disapprove an unreasonable fee. Saladini
v. Righellis, supra at 236, 687 N.E.2d 1224. The
judge in this case, tellingly and appropriately, drew
an adverse inference from the refusal of defense
counsel to demonstrate that their fees for the same
case were less than those claimed by plaintiffs’

counsel.

{11 1. In their first motions for summary judgment,

the plaintiffs argued that G.L. ¢. 90, § 34M
prohibits the defendant from contesting the
reasonableness of the amount charged by a medical
provider without conducting a "medical review” by
a practitioner licensed in the same field as the
provider. If there were any question about the error
of that proposition in September, 1996 when the
motions were decided, there is none now. When an
insurer has conducted a fee review of the amount of
the charge for a service, as opposed to the medical
necessity of the service itself, no "peer review” is
necessary before the insurer pays only the amount of
the charge which is deemed reasonable. Nhem v.
Metropolitan Prop. & Cas. Ins. Co., 1997
Mass.App. Div. 84, 86-87, aff'd. 45 Mass.App.Ct.
1102 (1998). The plaintiffs' original motions for
summary judgment were properly denied.

*2 2. The defendant's first motion for summary
judgment asserted that it had paid the invoice
amounts determined to be due by its fee review
program. "[A]n insurer's proper use of such internal
system for calculating reasonable expenses or
charges has been recognized.” Id., 1997 Mass.App.
Div. at 87. The defendant is in fact required to
operate the fee review and other similar programs
under  performance  standards  issued by
Commonwealth Automobile Reinsurers, see G.L. c.
175, § 113H (C) and (E), and by the Commissioner
of Insurance. Automobile Insurers Bureau of Mass.
v. Commissioner of Insurance, 415 Mass. 455,
461-462, 614 N.E.2d 639 (1993) (Insurers required
to use scientific and statistical techniques to
investigate fraud in auto liability and PIP claims).
See also, Cost and Expense Containment Standards
for Motor Vehicle Insurers, 211 CM.R. §
93.04(6)(c). It remained open to the plaintiffs,
however, “either to demonstrate another plausible
and coherent method of calculation that would result
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in higher figures for reasonable and customary

charges than those paid by [the defendant]; or,

alternatively, to show that [the defendant's] method
of calculating reasonable and customary charges was
conceptually flawed.” Boston v. John Hancock Mut.

Life Ins. Co., 35 Mass.App.Ct. 318, 320, 619

N.E.2d 622 (1993). The medical bills submitted by

the plaintiff and certified under G.L. c. 233, § 79G

were thus sufficient to raise a genuine issue of
material fact on that subject.

[2] The defendant argued further, however, that it

has a policy of voluntarily defending and

indemnifying its insureds in the event that a medical
provider makes a claim against an insured for the
balance of a fee reduced by the defendant's fee
review program. Relying on a line of Michigan
cases, the defendant argued that the plaintiffs had no
standing to bring this claim because they had no
damages in view of both (1) the defendant's payment
of what it calculated to be reasonable medical
expenses and (2) its undertaking to defend and
indemnify the plaintiffs against any provider's claim
for a balance. See McGill v. Automobile Ass'n of

Michigan, 207 Mich.App. 402, 526 N.W.2d 12

(1994) and LaMothe v, American Auto. Ass'n of

Michigan, 214 Mich.App. 577, 543 N.W.2d 42

(1995). We think that the question under

Massachusetts law is better stated as whether either

of the plaintiffs was, in § 34M terms, an "unpaid

party” entitled to seek damages and attorney's fees
under that stamte. To interpret the statute, we
consider the underlying legislative intent.

. "The comprehensive statutory scheme for motor
vehicle insurance in this Commonwealth which is
set forth in G.L. c. 90, §§ 34A-34Q was enacted
not only to create an inexpensive procedure for
obtaining full compensation for injuries sustained
in automobile accidents, but also to control the
skyrocketing costs of automobile insurance in this
State.”

Im v. Metropolitan Prop, & Liab. Ins. Co., 1994

Mass.App. Div. 113, 114, citing Flanagan v.

Liberty Mut. Ins. Co., 383 Mass. 195, 198, 417

N.E.2d 1216 (1981) and Chipman v. Massachusetts

Bay Transp. Auth., 366 Mass. 253, 255 n. 3, 316

N.E2d 725 (1974). "The limitation of

reasonableness [of medical expenses] is consistent

with the Legislature’s purpose in enacting the

Massachusetts No-Fault Insurance scheme ‘to

address the high costs of motor vehicle insurance in

this Commonwealth.” " Nhem, supra, 1997
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Mass.App. Div, at 87, citing Creswell v. Medical
West Commun. Health Plan, Inc., 419 Mass. 327,
328, 644 N.E.2d 970 (1995). Containment of
medical costs is as much in the plaintiff's own
interest as the defendant's, as long as the plaintiffs
are protected from claims by the medical providers.
Insurers and health care providers are much better
able to contest the value of medical services than are
individual patients. "The patient wants to be
removed from the collection process as soon and as
fully as possible ." Boston v. Aetna Life Ins. Co.,
399 Mass. 569, 572, 506 N.E.2d 106 (1987).
Undoubtedly, it is for this reason that a provider
who has not received full payment of his bill is
included within the § 34M definition of an "unpaid
party,” entitled to bring suit directly against the
insurer and, if successful, recover attorney's fees.

*3 [3) In light of the public policy underlying §
34M, we find persuasive the reasoning of the
Michigan cases cited above, and conclude that
where the calculation of reasonable medical
expenses has been made and paid by a PIP insurer
who has made a binding undertaking to defend and
indemnify the insured against any claim for the
balance of the provider's bill, the individual insured
is not an "unpaid party” entitled under § 34M to
seek the balance of the bill as well as a bonanza of
counsel fees. If the defendant in this case had in fact
issued a binding statement of indemnification, no
issue as to the status of either of the plaintiffs as an
"unpaid party" entitled to bring a § 34M suit would
have arisen, and thus, consistent with the purposes
of the no-fault statutory scheme, wholly unnecessary
litigation would have been prevented. That was not,
however, the situation in this case at the time of the
defendant's first motion for summary judgment.

The defendant's policy of defending and
indemnifying against "balance billing" claims was
not communicated to the plaintiffs or binding upon
the defendant. In the Michigan cases, by
comparison, the insurers' policy was buttressed by a
directive of the Commissioner of Insurance
requiring auto insurers to "act at all times to assure
that the insured or claimant is not exposed to
harassment, dunning, disparagement of credit, or
lawsuit as a result of a dispute between the health
care provider and the insurer.” McGill v.
Automobile Ass'n  of Michigan, supra, 207
Mich.App. at 406407, 526 N.W.24 at 14.
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The defendant's first motion for summary judgment
was properly denied.

[4] 3. By the time the second set of cross-motions
for summary judgment were filed, however, the
defendant had obtained releases from the providers
who had agreed to accept as full payment only what
they had already received from the defendant. As
noted, the only consideration given by the defendant
was forbearance from involving the medical
providers in litigation over the reasonable value of
their services. In view of those" releases and
agreements, it cannot be said that there remains any
genuine issue of material fact as to whether the PIP
benefits paid prior to suit constituted full
compensation for the plaintiffs' “reasonable”
medical expenses, or whether either plaintiff is, or
ever was, as an "unpaid party.”

In Fascione v. CNA Ins. Companies., 1997
Mass.App. Div. 132, on which the plaintiffs rely,
uncontested PIP benefits were paid late, after suit
was brought. In that specific circumstance, we held
that while the plaintiff could not at the time of
judgment recover PIP benefits which by then had
been paid, she was entitled to both interest for the
period of time in which the benefits had been
withheld and attorney's fees. The plaintiffs now
wish us to view the releases in this case as a late
"payment,” and to interpret § 34M and Fascione as
making each plaintiff an "unpaid party” entitled to
nominal damages and counsel fees. The payment of
benefits in Fascione after suit was brought
established that the plaintiff had been an "unpaid
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party” at the time suit was brought. In this case,
however, the releases and agreements, which were
executed after suit but involved no additional
payment, establish that the plaintiff was not an
"unpaid party” at the time suit was commenced.
Certainly, pgiven the agreement between the
providers and the insurer that the plaintiffs’
"reasonable” expenses were the amounts paid before
suit, the plaintiffs had "no reasonable expectation of
proving an essential element” of their cases,
Kourouvacilis v. General Motors Corp., 410 Mass.
706, 716, 575 N.E.2d 734 (1991); i.e., that their
"reasonable” medical costs exceeded the PIP
benefits paid before suit.

*4 Given what we have said about the purposes of
the no-fault statutory scheme, it would be a perverse
interpretation of § 34M indeed which required the
payment of attorney's fees when no medical
expenses have been determined to be unpaid or
untimely paid. On the second set of cross-motions
for surnmary judgment, both the allowance of the
plaintiffs' motions and the denial of the defendant's
motion were error.

The judgments are reversed. [FN4]} Judgment is to
enter in both cases for the defendant.

FN4. In view of our decision, it is unnecessary to
address the plaintiffs’ contention on their cross-
appeal that they were entitled to interest.

So ordered.

END OF DOCUMENT
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. a/STATE OF MISSQURI )
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CITY OF ST. LOUIS )

HIBE50URI CIRCUIT CQURT
TWENTY-BECOND JUPICIAL CIRCUIT
(Bc. lLguis City)

h DENISE KINNARD, et al.,
Plainciffs,

h Cause No. 992-00Q812

vs.

Division No. 1
ALLETATE INSURANCE COHPW. _

Defendanc.

g Aalt day Al A Qur et e bt

ORDER
Defendanc's Amended Motian ro Stay a.nd Amended Movien to
Dismiss were called. heard. and sultmajicced on Octoher 26, 1999.
il The Court bhas considered the pleadings. morians, and arguments of
che part:ies. and now rales as follows.
II Flainciffs brought the presear action as individuals and on
behalf of a class of persons insured hy Pefendanr. Allstare
I' Insurance Company. Plainciffs claim thar Allstage denied full
' payment af medical bills under the medical payment coverage of
l its policies. The named plainciffs allege thar they were injured
in auromobile accidents. cthar medical bills were submirced ta '
Mlliscare, and thar Allstate refused ta pay the hills in full, on
the ground thar the charges were unreasonably excessive.
Allscare seeks an order staying the presentc acrion ip favor
of two actions againat Allsrate pending in federal court in

Illineis.’ The rvo Illinois acrions seek declaratory relief,

v, e Y o.. Na. 99C €238 (N.D.T11l.) and lLojizopn
V. Allsrar S . No. 939C 4237 (N.D.Ill.).




- - - - . - -t o .
.

equirable relief, and damages for Allstare’s alleged failure to
pesy fully under 1its medical paywent coverage for expenses
sncurred as a result of autamohile aceidents. The Illinois cases
have been pending since 1995, and ir 3iS the Court's nnd&scandipg
thar neither case has yet heen cervified as a class acriom.
Allsrate contends that the Present case is wholly subsumed
by the class actions alleged in the Tllinaois cases, thac the
issues in the Illinois acrions are parallel to cthe issues in the
present acctien, and thar the actions involve the same puracive
clsss. Therefore, Allgrate concludes., the presepr jcrion is
duplicarive of the Yllinois acrions. Plainciffs counrer that cthe
present case does not invalve the same activity, because che
present action seeks s:acu:nx{r yelief pursuant o Hissouyi's
vexarjous refusal scature. § 375.420 RSMo. and involves Missouri
plajnriffs. unlike che I1linois acricns. |
The decision wvherther the grant or refuse a stay of
proceedings. on the ground rhat apether acrioa is pending, is
d{screvionary with the cripl court.. Green v, Millgr, 851 S.W.2d
S53 (Mo.App- W.D. 1933). The pending Illinois cases, although
hrought as putagive class acrions, are natc deeped clase acrions
until cercified as such purspant ¥oO Rule 52.08. in:il certified
by the court as a class action. -8n acrion hrought as a pu:aiive
class action is bhroughr only on bghalf of the named plainciffs.

Peapry v. St, louig Sevey PisE:. 916 S.-W.24 791, 795 (Mo.banc
1995):; sec also. parker v, Pulicrrer Pub. Co.. 882 S.W.23 245

(Mo.App- E.D. 193%4).




An action may be stayed where it involves the same parcies,

issues and relief &5 another pending action. Searles v. Searles

495 S.W.24 759, 761 (Mo.App. 1973). Allstate poimts out rhat. in

derermining wherher a scay of proceedings is warranced, a courg

considers the desirahilicty of avoiding a multiplicity of forums,

the scage of the litigacion, and the likelihand of obraining

complete relief in the foreign jurisdicrion. However, the

—

prioricy of filing, by icrself. does nor concral wherhar a stay is
appropriare. 1A C.J.S. Acpiong p. 736 (1985).

The uncercified Illinals cases remain merely pufucive class

e —

acrions. Despire tvhe age af the Illinois cases. cthe Cqurt cannoc
ascercain whether these cases would afford relief ro the
plainciffs in the present acrien. Accordingly. & stay. ar chis
point in borh the presenc case and the Jllirois acciony, is nox
appropriare. 2Allstacte's Amended Motion for Scay is tﬁexeéoxe
denied. '

Allsrace also seeks an order dismissing Plainciffs® class
aceian allegaricns and the breach of conrracy claim kyoughc by
plaintiff Sam Bush. Allscate conrends thac Plainctiffs- class
action allegations necessarily {nvolve individual detegminations

diF il s S Tum .

of coverage; the nacture, necessity, and extent of medical

trearmenc; énd the Circnﬁsnanqes giving rise ro Plainciffs’
injuries., and ctherefore are 111 suiced for a clasa acrjon. In
response., Plainciffs con:enp vhacr their alleged damages. albheic
differenc. arise from common conduct on the part of Allstare, and

thac Plainciffs represent a class of persons insured upder the

policies.




A5 nored abave. an acrion allegedly brought on behalf of a
class 1is brought only on behalf of vhe npamed plainciffs uncil
cercified by che court. The file and court minures indi{care thac
the Court has not cercified this acrion as a class acrion. OUnril
and unless the acrion is o certified, the action 13 brought only
on behalf of the named plaintiffs. Accoyrdingly. it is pyemagure
co cansider dismisgdl of an uncercified class accxnn on the
grounds char the requiremencs for class certxfica:zon have noc
been mer.?

Allstace challe;ges the claim brought on behalf of plaincti€€
Bush, for failure vo plead a compmensable injury. Specifically.
Allstate conrends thacv Bush fails o stace a cause of action far
breach aof contracr. because the pericien lacks faces indicaring
that Bush susrained damages.

A motrion to dismiss for failure ro sctate a claim is salely a
test of the adequacy of the plainciff's perition. The Court
assumes thar all of plaintiff's avermenrs are vyue, and liberally
grancs ro plaintiff all reasonable inferances therefrom. Murphy
L_L-Lﬂwmﬂ_wum 841
5.W.2d 671, 672 (Mo.banc 1992). No attexpt 15 made To weigh any
facts as to wherher they are credible or persuasive. Instead,
the petition is reviewed to see whether the faces allaQEd.née:'
the elements of a recognired cause of acrjan. or of a cause that
might be adopred in thact case. agers v. i V
College 860 S.W.24 303. 306 (Mo.banc 1993). an actien for

Howevex, class acrion cervification does not preclude
subsequent Aismissal far failure to scatve a claim. Rejnhold v.
Fee Fee Trunk Segwer Ing.. 664 S.W.2d 599 (Mo.App. 19B4).




bhreach of cantracr must allege (1) the making and exisrence of a
canrract between plaintiff and defendanc: (2) defendanc's
violation af cthe cancracr; and (3) damages resulcing from the

breach. Lick Creek Sewer Systems, Iﬁb, v. Bank of-Boggﬁon. 747
S.W.2d 317, 324 (Mo.App- 1968).

Plainriff alleges that Bush was involved in an ayromobile
accidenr while aperating a vehicle owned by a persan ipsured by
Allsrare and that Bush was jinjured in rhe accident and incurred

medical expenses. Plaintiffs' claim for preach af coatracct, as
irv pertains to Buxh. alleges in parc as follows: -

Allscate refused ro pay Plaintiff Bush in full for a hill he

submitced from Pr. Hrenda Nills on the grounds char che

charges for the medical rreatmenc. seyvices and/or praducrs

ser forrh in cthe bill exceeded the reasonable amount for cthe

procedures in the region vhere the services were provided,
{(First Amended Pecivion, ¥ 23). There iS5 nao alleqatinn thar Bush
incurred any out-of-pocker EXPEREEE QF paid che hill ia full;
rather, the Firsc Ameﬁded Peririon svaces oniy thac *Plainciff
Bush has suffered damages ip the amount of $13.00.°

Alrthough technical forms of pleading are not required in
Missouri. a pleader must ser forth sufficienr facrs ©q show that
the pleader is encicled to relief. Rule 55.05;° Y- is
QLEX_BL_QI_EH."-‘_-‘. 963 S.W.24 36§ (Mo.App. E.P. 1898), Mere
conclusions, not supported hy facrual allegavionsa, cannou‘be
taken as true and cannot be considered in derenmining whecher cthe
perition stares a cause of action. Jd.

The pleading fails to srtace farcs ind{cating how Bush’s
suhmission of damages to Allscare, and Allstare's refusal to pay

-in full® gave rise ro damages of $13.00. Although Bush

5
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allegedly incurred expenses. rhere is no allegacjon thar he was
Fequared to pay amauncs. contrary to the terms af the Allstace

policy. The mere conelysion thar Bush had damages of s13.00 does

not show how thar gsug relates in any wvay co Alls:a:e'sialleged

acrions. The breach of conrrace elaim of plainciff Bush is

therefore dismissed for failure cvq scace a

ORDER
WHEREFORE. IT IS ORDERED that Defendant's Amepded Motion to
Stay is hereby denied: and
IT IS FURTEEFR ORDERED thac Pefendanc's hmcndcd.ubcion-tc
Dismiss 18 grancted as vo the clajms brought on behalf of

plainciff Bush and depied as ro Plgincites:.
alleqations.

claim.

class acrion

ichael B. Cajvin, Presiding Judge

,-\ ,
Raced: .Ml £5 . 1009

«c: pavid T. Bursch, Attorney for Plainriffs .
Roger K. Heidenreich, Arrorney for DPefendanr:




