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PRELI M NARY STATENMENT

This is M. Fennie's first habeas corpus petition in this
Court. Art. 1, Sec. 13 of the Florida Constitution provides: "The
writ of habeas corpus shall be grantable of right, freely and w t hout
cost.” This petition for habeas corpus relief is being filed in
order to address substantial clainms of error under the Fourth, Fifth,
Si xth, Eighth and Fourteenth Amendnents to the United States
Constitution, clains denonstrating that M. Fennie was deprived of
the right to a fair, reliable, and individualized sentencing
proceedi ng and that the proceedings resulting in his conviction and
deat h sentences viol ated fundanental constitutional inperatives.

Citations shall be as follows: The record on appeal concerning
the original jury trial proceedings shall be referred to as "R. "

foll owed by the appropriate page nunber(s), with the separately

nunbered record on appeal instruments designated “R. 1.” All other
references will be self-explanatory or otherw se expl ai ned herein.
| NTRODUCTI ON

Significant errors which occurred at M. Fennie's capital trial
and sentencing were not presented to this Court on direct appeal due
to the ineffective assistance of appellate counsel.

The i ssues which appellate counsel negl ected denmonstrate that
counsel's performance was deficient and that the deficiencies
prejudiced M. Fennie. "[E]xtant |egal principles...provided a clear

basis for ... conpelling appellate argunents[s]." Fitzpatrick, 490

So. 2d at 940. Neglecting to raise fundamental issues such as those

di scussed herein "is far below the range of acceptabl e appellate



performance and nmust underm ne confidence in the fairness and

correctness of the outcone." WIlson v. Wainwight, 474 So. 2d 1162,

1164 (Fla. 1985). Individually and "cunul atively," Barclay v.

Wai nwright, 444 So. 2d 956, 959 (Fla. 1984), the clains omtted by

appel l ate counsel establish that "confidence in the correctness and
fairness of the result has been underm ned." WIson, 474 So. 2d at
1165 (enphasis in original). As this petition will denonstrate, M.

Fennie is entitled to habeas relief.

PROCEDURAL HI STORY

The Circuit Court of the Fifth Judicial Circuit, Hernando
County, entered the judgnents of conviction and sentence under
consideration. M. Fennie was charged by indictment dated Septenmber
27, 1991, with first degree nurder and rel ated offenses. (RI. 20-21).
After a jury trial, M. Fennie was found guilty on Novenber 12, 1992,
as charged on all counts. (R 1923-25, RI. 384-387). On Novenber 13,
1992, the jury recommended a death sentence for the first degree
mur der conviction. (R 2150-51, RI. 389). On Decenber 1, 1992, the
trial court inposed a sentence of death. (RI. 529). On direct
appeal, the Florida Suprene Court affirmed M. Fennie's convictions

and sentences. Fennie v. State, 648 So. 2d 95 (Fla. 1994). The

United States Suprene Court denied certiorari on February 21, 1995.
Fennie v. Florida, 115 S. Ct. 1120 (1995).

At the circuit court’s direction, M. Fennie filed anended
claims to his notion for postconviction relief on October 20, 2000,
and Novenber 13, 2000. A Huff hearing was held on Decenber 8, 2000,

and the circuit court issued an Order Setting Evidentiary on February



12, 2001. Fol l owi ng an evidentiary hearing on June 4-7, 2001,
the circuit court issued an Order Denying Relief on October 5, 2001,
and an Anended Order Denying Relief on October 10, 2001.

M. Fennie now files this petition seeking habeas corpus
relief. Wth this petition, M. Fennie sinmultaneously files an
appeal fromthe circuit court’s denial of postconviction relief.

JURI SDI CTI ON TO ENTERTAI N PETI TI ON
AND GRANT HABEAS CORPUS RELI EF

This is an original action under Fla. R App. P. 9.100(a). See
Art. 1, Sec. 13, Fla. Const. This Court has original jurisdiction
pursuant to Fla. R App. P. 9.030(a)(3) and Article V, sec. 3(b)(9),
Fla. Const. The petition presents constitutional issues which
directly concern the judgnent of this Court during the appellate
process, and the legality of M. Fennie's convictions and sentence of
deat h.

Jurisdiction in this action lies in this Court, see, e.qg.,

Smith v. State, 400 So. 2d 956, 960 (Fla. 1981), for the fundanental

constitutional errors challenged herein arise in the context of a

capital case in which this Court heard and denied M. Fennie's direct

appeal. See Wlson, 474 So. 2d at 1163; Baggett v. Wainwight, 229
So. 2d 239, 243 (Fla. 1969); cf. Brown v. Wainwright, 392 So. 2d 1327

(Fla. 1981). A petition for a wit of habeas corpus is the proper
nmeans for M. Fennie to raise the clains presented herein. See,

e.g., Way v. Dugger, 568 So. 2d 1263 (Fla. 1990); Downs v. Dugger,

514 So. 2d 1069 (Fla. 1987); Riley v. Wainwight, 517 So. 2d 656

(Fla. 1987); WIlson, 474 So. 2d at 1162.



This Court has the inherent power to do justice. The ends of
justice call on the Court to grant the relief sought in this case, as
the Court has done in simlar cases in the past. This petition

pl eads cl ains involving fundanental constitutional error. See Dallas

v. Wainwight, 175 So. 2d 785 (Fla. 1965); Palmes v. Wainwight, 460

So. 2d 362 (Fla. 1984). The Court's exercise of its habeas corpus
jurisdiction, and of its authority to correct constitutional errors
such as those herein pled, is warranted in this action. As the
petition shows, habeas corpus relief would be proper on the basis of
M. Fennie's clains.

GROUNDS FOR HABEAS CORPUS RELI| EF

By his petition for a wit of habeas corpus, M. Fennie asserts
that his capital conviction and sentence of death were obtai ned and
then affirmed during this Court's appellate review process in
violation of his rights as guaranteed by the Fourth, Fifth, Sixth,

Ei ght h and Fourteenth Anmendnents to the United State Constitution and

t he correspondi ng provisions of the Florida Constitution.

CLAIM |

THE TRIAL COURT'S SENTENCING ORDER DOESNOT

REFLECT AN INDEPENDENT WEIGHING OR REASONED
JUDGMENT, CONTRARY TO FLORIDA LAW AND THE
EIGHTH AND FOURTEENTH AMENDMENTS.
APPELLATE COUNSEL WASINEFFECTIVE FOR FAILING
TO RAISE THISISSUE ON DIRECT APPEAL.

Florida law requires the sentencing judge to independently weigh the aggravating and mitigeting
circumstances. Section 921.141(3), Fla. Stat. (1985), provides the following:

(3) FINDINGS IN SUPPORT OF SENTENCE OF DEATH -- Notwithgtanding the
recommendation of amajority of the jury, the court, after weighing the aggravating and
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mitigeting circumgtances, shal enter a sentence of life imprisonment or deeth, but if the
court imposes a sentence of degth, it shal set forth in writing its findings upon which the
sentence is based asto the facts:

@ The sufficient aggravating circumstances exist as enumerated in subsection (5),
and

(b) That there are insufficient mitigating circumstances to outweigh the aggraveting
circumstances.

In each case in which the court imposes the death sentence, the determination
of the court shdl be supported by specific written findings of fact based upon the
circumstances in subsections (5) and (6) and upon the records of the trid and the
sentencing proceedings. If the court does not make the findings requiring the death
sentence, the court shall impose sentence of life imprisonment in accordance with S.
775.082

(Emphasis added). From thislanguage, it is clear that the sentencing court done isto perform the
weighing of the aggravating and mitigating circumstances before making its findings regarding the
imposition of adeeth sentence. In Mr. Fenni€' s case, the trid court failed to independently weigh the
aggravating and mitigating circumstances in severd ways. Appellate counsd was ineffective for faling
to raise thisissue on gpped, and habeas relief is proper.

A. In preparing his Sentencing Order, the trial court adopted the State’ s Memorandum of Law,
with no notice to Mr. Fennie€ strial counsdl, and trial counsel had no opportunity to rebut.

Mr. Fenni€' sjury returned its advisory sentence on November 13, 1992, and the tria court set
December 1, 1992, asits sentencing date.! The record reflects that the trial court never requested that
the State or defense counsdl submit written sentencing memoranda.? The State filed a sentencing
memorandum in open court on December 1, 1992, the day of the sentencing, and the certificate of

service indicates that a copy of the memo was faxed to triad counsdl on November 30, 1992, the day

M. Fennie was tried prior to this Court’s decision in Spencer v.
State, 615 So.2d 688 (Fla. 1993), and there was no internmedi ate
heari ng.

Note that in his Order Denying Relief regarding M. Fennie's 3.850
nmotion, the trial court, who was not the judge who presided over the
trial, found that, “[I]t is clear fromthe record and testinony at
the evidentiary hearing, that the Court never asked for a sentencing
meno.” (p. 14.)



before the sentencing. (RI. 467-478) At the sentencing hearing on December 1, 2002, trial counsel
raised thisissue:

Judge, I'm not a hundred percent sure of the procedure, but we would like to formally

object to the memorandum regarding sentencing that was sent by the State Attorney’s

Office to my office yesterday. And we would object to their recommendation of five

aggravating circumstances at least under the case law.

(RI. 524.) Following argument by counsd, thetrid court stated, “ At thistime | will now announce and
reaed the findings of fact in support of this sentencing.” (RI. 529-30). The Findings of Fact the tria
court read in open court (RI. 530-544) are the same as the written Findings of Fact filed by the Court
on that very day, December 1, 1992 (RI. 452-463).

A comparison of thetria court’s Findings of Fact (see Attachment A) and the State's
sentencing memorandum (see Attachment B) reved's that the two documents, filed at the same hearing
on the same day, are nearly identical. The order in which the aggravating circumstances are
addressed has been changed in thetria court’s Findings of Fact, but the findings are the same as those
argued in the State' s sentencing memorandum. In fact, following isthetrid court’s Findings of Fact, the
underlined portions being a duplicate of the Stat€ s sentencing memorandum:

FINDINGS OF FACT IN SUPPORT OF SENTENCING ORDER

THIS CAUSE came before this Court upon the Indictment of ALFRED LEWIS
FENNIE for the offenses of First Degree Murder, Kidnapping While Armed, and Robbery
While Armed, and the jury having found the Defendant guilty on dl counts as charged in the
Indictment; and further at a subsequent sentencing hearing the jury having recommended to this
Court by avote of 12-0 that the Defendant, ALFRED LEWIS FENNIE, be sentenced to
death, the Court now, pursuant to F.S. 921.141(3), hereby sets forth the findings of fact upon
which the Court relies in following the recommendetion of the jury and imposing the sentence of
death upon the Defendant:

AGGRAVATING CIRCUMSTANCES

The Court finds that five aggravating circumstances have been established by the
evidence beyond and to the exclusion of every reasonable doubt, as follows.

1 THE CRIME FOR WHICH THE DEFENDANT ISTO BE
SENTENCED WAS COMMITTED WHILE HE WAS
ENGAGED OR AN ACCOMPLICE IN THE
COMMISSION OF THE CRIME OF KIDNAPPING. [F.S.

921.141(5)(d)]




The Defendant forced Mary Elaine Shearin into her car trunk a gunpoint and®
subsequently drove around the streets of Tampa, while she was so confined. Eventualy, with
the aid of Pamela Colbert, the Defendant drove Mary Elaine Shearin from Hillsborough County
to Hernando County. During the course of Mrs. Shearin’s abduction, until her degth at the
hands of the Defendant, she was dearly terrorized, having had to listen to the Defendant discuss
her impending deeth; and, in fact, was so terrorized that at one point she physicaly forced her
hand through the seam of the trunk, in an attempt to attract attention to her plight. Further, just
prior to the Defendant binding her hands behind her back, marching her into the darkness, and
placing abullet in her head, she was heard to be begging for her life and to be alowed to return
to her children.

2. THE CRIME FOR WHICH THE DEFENDANT ISTO BE
SENTENCED WAS COMMITTED FOR THE PURPOSE
OF AVOIDING OR PREVENTING A LAWFUL ARREST
OR EFFECTING AN ESCAPE FROM CUSTODY. [E.S.

921.141(5)(e)]

In the early morning hours of September 8, 1991, the Defendant robbed, raped and
kidnapped Mary Elaine Shearin at gunpoint. The Defendant took no precautions to prevent the
victim from seeing hisface. Had she survived, she would have been akey witness againgt him.
Each of the three crimes described above are serious in nature and punishable by life in prison.
The Defendant stated to his co-defendant, MICHAEL ANTOINE FRAZIER, that he had to
kill Mary Elaine Shearin because she saw hisface. From the evidence above, it is clear that the
eimination of the witness was the “dominant motive’ that drove the Defendant to take the life of
Mary Elaine Shearin.

3. THE CRIME FOR WHICH THE DEFENDANT IS TO BE
SENTENCED WAS COMMITTED FOR FINANCIAL
GAIN. [F.S. 921.141(5)(f)]

The origina purpose for the Defendant flagging down the victim on the streets of Tampa
in the early morning hours of September 8, 1991, wasto rob her. The Defendant has been
convicted of robbing her. The Defendant repesatedly demanded the persona identification
number to the victim's autometic teller machine card and made severd attempts to withdraw
money from her account using the same. The Defendant appropriated the victim’s 1986
Cadillac automobile to his own use, driving it around the sireets of Tampa for severd days efter
the murder because, in his opinion, it would take some time for her body to be found. At the
time the Defendant was gpprehended, he was il driving the victim's car and, by his own
admission, one day after the murder, the Defendant attempted to cash one of the victim's

The State’s argunent on this aggravator was only two sentences

| ong.

The instant findings are essentially a paraphrasing of the

di scussions of the other aggravators. The Court will note, inits

own i ndependent conparison of the court’s Findings of Fact
(Attachment A) and the State’ s sentencing order (Attachnent

with the exception of this aggravator and the |l ast two proposed

B),

t hat

mtigators, that in nost of the sections not underlined words have

sinply been reordered or rephrased rather than changed. The

di scussions of HAC and CCP in particular are clearly verbatimfrom
the State’s nmeno, and the other aggravators are virtually so.
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checks in the amount of $200. It is clear that one of the motives for the murder of Mary Elaine
Shearin was pecuniary gain.

4. THE CRIME FOR WHICH THE DEFENDANT ISTO BE
SENTENCED WAS ESPECIALLY HEINOUS,
ATROCIOUS OR CRUEL. “HEINOUS’ MEANS
EXTREMELY WICKED OR SHOCKINGLY EVIL.
“ATROCIOUS’ MEANS OUTRAGEQOUSLY WICKED
AND VILE. “CRUEL” MEANSDESIGNED TO INFLICT
A HIGH DEGREE OF PAIN WITH UTTER
INDIFFERENCE TO, OR EVEN ENJOYMENT OF, THE
SUFFERING OF OTHERS. THE KIND OF CRIME
INTENDED TO BE INCLUDED AS HEINOUS,
ATROCIOUS, OR CRUEL ISONE ACCOMPANIED BY
ADDITIONAL ACTSTHAT SHOW THAT THE CRIME
WAS CONSCIENCELESS OR PITILESSAND WAS
UNNECESSARILY TORTUROUSTO THE VICTIM. [E.S.

921.141(5)(h)]

Mrs. Shearin died as aresult of asingle bullet wound, which rendered her unconscious
ingantly. Y e, she suffered before her death. The autopsy revealed numerous bruises on her
body. She was placed in the trunk of her car by aman with agun. Shewastakento a
deserted darkened dley where the gunman raped her. There was obvious fear in her voice as
shetold Mr. Fennie that she did not alow her husband to do the things he was doing to her.
There was fear in her voice as she insisted that she had given the correct number for her
automatic teller machine card. While in the trunk, she was in a position to hear the occupants
of the car discussing the merits and methods of killing her. She was terrified to the point of
wedaing her fingers past the trunk lid in an attempt to get help. She was desperate enough to
face two men, one armed with a gun, while she was armed only with awrench. After being tied
up, Mrs. Shearin began to cry as she pleaded to be alowed to go home to see her children.

The Florida Supreme Court upheld this circumstance in Adamsv. State, 412 So.2d
850, gtating at p. 857 “fear and emotional strain preceding avictim's dmogt insantaneous death
may be consdered as contributing to the heinous nature of the capita felony.” And in Jennings
v. State, 453 So.2d 1109 (Fla. 1984). the Court stated, “ The mindset or mental angquish of the
victim is an important factor, in determining whether the aggravating circumstance of heinous,
arocious and crud applies.” 453 So.2d 1109 at 1115.

The Horida Supreme Court has consstently held that strangulation deaths are, by
definition, heinous, atrocious, or crud. While the method of Mrs. Shearin’s desth is different,
the logic behind these cases is applicable: “We have previoudy held that it is permissible to infer
that strangul ation, when perpetrated upon a conscious victim, involves foreknowledge of desth,
extreme anxiety and fear, and that this method of killing is one to which the factor of
heinousnessis applicable.” Tompkinsv. State, 502 So.2d 415 at 421 (Ha. 1986). Clearly, in
the instant case, Mary Elaine Shearin had “foreknowledge of death, extreme anxiety and fear.”

In Cooper v. State, 492 So.2d 1059 (Fla. 1986), the Court cited the following facts as
justifying this same circumstance: (1) the three victims were actudly aware of their im ing
desths by qunfire, (2) they were tied up, (3) one of the guns misfired, and (4) one of the victims
begged for hislife.




Thefactsin Koon v. State, 513 So.2d 1253 (Fla. 1987), are very closeto the factsin
this case: the victim, Dino, was abducted and driven across the date; at one point, the killers
atempted unsuccesstully to put him into the car’ s trunk at gunpoint; the victim asked if he was
going to be killed; and he was eventudly marched into the woods and executed with a shotgun
blast to the head.

The opinion notes that Mr. Koon' s victim was adso beaten severely, losing part of an
ear, but goes on to date: “While Dino’s end may have been quick, rather than lingering, he was
subjected to hours of terror before his death.” “ The mentd anquish inflicted on Dino during the

hours immediately preceding his death is sufficient to support afinding of arocity.” 513 So.2d
at 1257.

The mistrestment suffered by Mr. Koon' svictim was analogous to that suffered by
Mrs. Shearin, who, in addition to everything else, was raped, confined in her trunk for hours,
and forced to listen to adiscussion of the method of her own death

To conclude that Mary Elaine Shearin did not suffer extreme emotiona pain isto ignore
the facts of this case. Borrowing from the Horida Standard Jury Instructions in Criminal Cases,
Mr. Fenni€' s every act toward the victim was consciencel ess and pitiless. From the time she
was raped until the bullet ended her suffering, Mrs. Shearin experienced mentd torture far
beyond that which was necessary to accomplish her death. Surely, by any definition, what
happened to Mary Elaine Shearin is shockinaly evil.

5. THE CRIME FOR WHICH THE DEFENDANT IS TO BE
SENTENCED WAS COMMITTED IN A COLD.
CALCULATED AND PREMEDITATED MANNER
WITHOUT ANY PRETENSE OF MORAL OR LEGAL
JUSTIFICATION. “COLD” MEANS WITHOUT
EMOTION OR PASSION. “CALCULATED” MEANS A
CAREFUL PLAN OR PREARRANGED DESIGN. [F.S.
921.141(5)(1)]

From the time the victim was raped. placed back in the trunk of her car, and the
Defendant obtained the four concrete blocks, clearly he was reflecting upon the manner by
which he would kill Mary Elaine Shearin. When he later obtained the rope from his girlfriend’s
apartment, he was acting upon his plan to kill the victim. Asthe car |eft the outskirts of Tampa,
he announced that he had to kill Mrs. Shearin, because she had seen hisface. L ater, when told
by Mr. Frazier that he (Frazier) did not have the heart to kill someone, Mr. Fennie stated: “If
you don't have the heart to do it, then don’t be around when it'sdone.” Later ill, Mr. Fennie
announced that he changed his mind;_rather than drown Mrs. Shearin with the concrete blocks,
he had decided to shoot her. Her captors drove her to aremote area of Hernando County,
stopping severd times dong the way.

Severd minutes before Mrs. Shearin’s murder, Mr. Fennie ignored the victim's plea to
be dlowed to go home and see her children. Hetied her hands behind her back, and calmly
waked her down adirt road until he found an appropriately isolated location. Mr. Fennie then
executed the victim with one shot to the back of her head. According to the facts presented at
trid, a aminimum, two hours e apsed between the time Mr. Fennie obtained the concrete
blocks with which to drown the victim, and her eventud execution by shooting.




The facts of this case compd no other conclusion that the murder of Mary Elaine
Shearin was cold, caculated and premeditated. See, State v. Malloy, 382 So.2d 1190 (Fla
1979): “. . . execution type murders . . . ordinarily should reault in the imposition of the death
pendty.” (382 So.2d at 1193). Inthe ingtant case, the Defendant executed Mary Elaine
Shearin.

MITIGATING CIRCUMSTANCES

The Court, having previoudy found that five atutory aggravating circumstances have
been proven, now proceeds to determine if any mitigating circumstances have been established
by the greater weight of the evidence, asfollows:

A. STATUTORY MITIGATING CIRCUMSTANCES:

In determining the sentence to be imposed upon the Defendant in the ingtant cause, the
Court first considered whether any Statutory Mitigating Circumstances were proven by the
greater weight of the evidence, and finds that none have been so proven.

1.  DEFENDANT HASNO SIGNIFICANT HISTORY OF
PRIOR CRIMINAL ACTIVITY. [F.S. 921.141(6)(3)]

No evidence has been presented to even suggest that this circumstance exids. To the
contrary, at the hearing upon his motion to suppress, Mr. Fennie admitted to in excess of
twenty prior felony convictions, There was dso tesimony from his mother and sister that he
had been to prison and jail on severa occasions.

2. THE CRIME FOR WHICH THE DEFENDANT IS TO BE
SENTENCED WAS COMMITTED WHILE HE WAS
UNDER THE INFLUENCE OF EXTREME MENTAL OR
EMOTIONAL DISTURBANCE [F.S. 921.141(6)(b)]

No evidence has been presented in support of this circumstance.

3. THEVICTIM WASA PARTICIPANT IN THE
DEFENDANT’S CONDUCT OR CONSENTED TO THE
ACT. [F.S. 921.141(6)O)]

All the evidence before this Court is to the contrary.

4. THE DEFENDANT WAS AN ACCOMPLICE IN THE
OFFENSE FOR WHICH HE ISTO BE SENTENCED BUT
THE OFFENSE WAS COMMITTED BY ANOTHER
PERSON AND THE DEFENDANT’S PARTICIPATION
WASRELATIVELY MINOR. [E.S. 921.141(6)(d)]

All of the credible evidence before this Court establishes that the Defendant persondly
killed the victim.

S. THE DEFENDANT ACTED UNDER EXTREME DURESS
OR UNDER THE SUBSTANTIAL DOMINATION OF
ANOTHER PERSON. [F.S. 921.141(6)(€)]
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The only time Mr. Fennie exhibited any distress was when he returned from Mrs.
Shearin' s body to find the car was not aready running, for afast getaway. Between himsdlf
and his accomplices, the Defendant was the dominant persondlity.

6. THE CAPACITY OF THE DEFENDANT TO
APPRECIATE THE CRIMINALITY OF HIS CONDUCT
OR TO CONFORM HIS CONDUCT TO THE
REQUIREMENTS OF LAW WAS SUBSTANTIALLY
IMPAIRED. [E.S. 921.141(6)(f)]

There has been no evidence presented from which this atutory mitigating circumstance
could be found.

7. THE AGE OF THE DEFENDANT AT THE TIME OF THE
CRIME. [F.S. 921.141(6)(0)]

The Defendant’ s date of birth is December 28, 1961. On September 8, 1991, he was
29 years, 8 months old. In Larav. State, supra, the Court reviewed the trid judge' s refusal to
give the jury an ingtruction on this mitigating circumstance, and held that the Defendant’ s age of
25 did not require such an ingtruction. The appdlant in Smmonsv. State, 419 So.2d 316 (Fla.
1982), was 23 years old. The Florida Supreme Court said the trial court was not required to
find that age to be afactor in mitigation. Andin Garciav. State, 492 So.2d 360 (Fla. 1986),
the Court stated, at p. 367, “. . . Every murderer had an age. The fact that a murderer is
twenty years of age, without more, is not significant, and the trial court did not err in not finding

it & mitigating.”

The Defendant is not some naive person of tender years. His brazen lies to the police,
blaming an innocent man for amurder he himsdf had committed, attets to that. His age should
in No way suggest leniency.

B. NONSTATUTORY MITIGATING CIRCUMSTANCES:

While no statutory mitigeting circumstances have been proven, the Court does find
certain nongtatutory mitigating circumstances have been proposed by the defense. Of those
proposed, the Court finds the following proven by the greater weight of the evidence:

1 THE DEFENDANT CAME FROM A BROKEN HOME,

AND HISFATHER HAD LITTLE CONTACT WITH HIM
ASHE WAS GROWING UP.

2. THE DEFENDANT IS THE FATHER OF THREE
CHILDREN.

3. THE DEFENDANT HAS SOME TALENT ASAN
ARTIST.

4. THE DEFENDANT HAS PAID CHILD SUPPORT TO
THE MOTHERS OF HIS CHILDREN WHEN HE COULD.
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5. THE DEFENDANT HAS COUNSELED CHILDREN
ABOUT OBEYING THEIR EL DERS AND ABOUT THE
PERILS OF PRISON LIFE AND A LIFE OF CRIME.

6. THE DEFENDANT SPENT TIME CARING FOR HIS
SISTER'S CHILDREN, INCLUDING ONE WHO WAS
HANDICAPPED.

1. THE DEFENDANT HASBEEN A MODEL PRISONER IN
THE EYES OF THE STAFF OF THE HERNANDO
COUNTY JAIL.

8. THE DEFENDANT GREW UP IN THE HOUSING
PROJECTS OF TAMPA.

9. THE DEFENDANT ISA HUMAN BEING.

10. THE DEFENDANT WASNOT KNOWN TO BE A
VIOLENT TY PE OF PERSON.

In addition to those nongtatutory mitigating circumstances listed above, two additiona
circumstances were proposed by the defense; however, the Court finds no mitigating factors
have been established regarding the same, for the reasons set forth below:

1 THE DEFENDANT URGES THE COURT TO CONSIDER
THE FACT THAT HISTWO CO-DEFENDANTS GOT
LIFEIN PRISON ASA CIRCUMSTANCE IN
MITIGATION.

In rglecting this circumstance as a mitigating factor, the Court would cite the authority
contained in Rogersv. State, 511 So.2d 526 (Fla. 1987) “. . . accomplice’ s sentenceis
irrdlevant where as here the evidence shows that the accused perpetrated the murder without
ad or counsd from the accomplice. Where the facts are not the same or smilar for each
defendant, unequa sentences are judtified.” Clearly, in the ingant cause, the Defendant’s
unaided act of executing Mary Elaine Shearin by marching her down the road and putting a
bullet in her head, without the aid or assistance of either of his co-defendants, warrants a
digtinction between any sentence he might receive and that which has been previoudy imposed
upon his co-defendants.

2. THE DEFENDANT URGES THE COURT TO CONSIDER
THAT HE FACES POSSIBLE MULTIPLE,
CONSECUTIVE LIFE SENTENCESASA BASISTO
CONCLUDE HE MAY NEVER BE RELEASED FROM
PRISON SHOULD THE COURT IMPOSE SUCH A
SENTENCE.

The Court determines that while this potentid eventudity may exig, it does not
extenuate or reduce the mord culpability of the Defendant. Rogersv. State, 511 So.2d 526 at
p. 534 (Fla. 1987).

CONCLUSION ASTO THE APPROPRIATE SENTENCE TO BE IMPOSED
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Based upon the evidence presented and records of both the trid and sentencing
proceedingsin this cause, and upon the Court having consdered this evidence, the argument of
counsd, the unanimous recommendation of the jury, that the Defendant be sentenced to desth,
and having carefully consdered and weighed the aggravating and mitigating circumstances, the
Court finds that sufficient aggravating circumstances, as set forth above, exist and that the
aggravating circumstances far outweigh the mitigating circumstances. Accordingly, it isthe
judgment of this Court that the only gppropriate sentence to be imposed upon the Defendant,
pursuant to Count | of the Indictment, is desth.

Such whol esal e adoption of the State’s sentenci ng menorandum

was clearly inappropriate. |In Patterson v. State, 513 So. 2d

1257, 1261 (Fla. 1987),this Court “condemmed the practice of a trial
judge delegating to the State the responsibility of preparing the
sentencing order.” Mrton v. State, 789 So.2d 324, 333 (Fla. 2001).

As we explained in Patton v. State, 784 So.2d 380, 388
(Fla. 2000), the sentencing order is a “statutorily

requi red personal evaluation by the trial judge of
aggravating and mtigating factors” that fornms the basis
for a sentence of life or death. The sentencing order is
the foundation for this Court’s proportionality review,
which may ultimately deternmne if a person |lives or dies.
Id. If the trial judge does not prepare his or her own
sentencing order, then it becones difficult for the Court
to determne if the trial judge in fact independently
engaged in the statutorily mandated wei ghi ng process.

Morton v. State, 789 So.2d 324, 333 (Fla. 2001).

This Court has additionally explained:

In Nibert,* we addressed a claimthat the trial court
instructed the state attorney to prepare the sentencing
order. In that case, however, we found that “[t]he record
reflects that the trial judge made the findings and
conducted the wei ghi ng process necessary to satisfy the
requi renments of section 921.141, Florida Statutes (1985).”
508 So.2d at 3-4. Further, that although the judge
instructed the state attorney to reduce his findings to
writing, defense counsel did not object. Again, we
strongly urged trial courts to prepare their own witten
statenments of the findings in support of the death
penalty, commenting that the failure to do so does not
constitute reversible error “so long as the record

“Ni bert v. State, 508 So.2d 1 (Fla. 1987).
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reflects that the trial judge nade the requisite findings
at the sentencing hearing.” 1d. at 4.

Patterson v. State, 513 So.2d 1257, at 1262 (Fla. 1987). In M.

Fennie's case, it is clear that trial counsel was unaware of the
mechani sm by which the order was prepared, and in fact he objected to
the filing of the State’ s sentencing nenorandum then attenpted to
rebut its substance prior to the inposition of sentence.® It is also
clear that at no tinme did the court make any kind of independent
findings sufficient to support the inposition of death. Judge
Springstead made no oral findings apart fromthe readi ng of the
sent enci ng order.

It is irrelevant whether the State prepared the sentencing
order or the trial court sinply adopted the State’s nmenorandum

In the sentencing context, this Court has held that the

trial court may not request that the parties submt

proposed orders and adopt one of the proposals verbatim

wi thout a showing that the trial court independently

wei ghed the aggravating and mtigating circunstances.

Valle v. State, 778 So.2d 960, at FN 9 (Fla. 2001) (cites omtted).

Agai n, whet her Judge Springstead solicited the State’s nmenorandum or
not, it is clear that his verbatimadoption of the neno precluded any

i ndependent wei ghing prior to sentencing M. Fennie to death.

®Obvi ously at this point, it would have been too late to rebut the
state’ s menorandum anyway. The State’ s nmenorandum was fil ed al nost
si mul taneously with Judge Springstead s verbati m sentencing order.
Whet her the State wote Judge Springstead s order or the judge sinply
adopted the State’'s nmeno, the court’s witten findings were prepared
prior to the sentencing hearing so he could read fromthem Nothing
def ense counsel could say could change the judge’s mnd or the
witten words on the pages in front of him

14



This claimis cognizable on direct appeal. 1In fact, in Holton
v. State, 573 So.2d 284 (Fla. 1990), the defendant chall enged on
di rect appeal the procedure by which M. Holton was sentenced,
alleging that it was the customary practice of the trial judge to
have the State prepare his sentencing orders.® However, this Court
found the cold record did not support the challenge. This Court
expl ai ned, “Holton also clainms that the state rather than the trial
j udge was responsible for preparing the witten findings of fact in
support of the death penalty. The record, however, does not support

this contention.” Holton v. State, 573 So.2d 284, 291 (Fla. 1990).

In M. Fennie's case, the State’s sentencing nmenorandum and the trial
court’s virtually identical Findings of Fact were filed in the
record, as was the transcript containing trial counsel’s objection to
the State’s nmeno. Appellate counsel should have raised this issue on
direct appeal, and the failure to do so was clearly ineffective.

B. The trial court failed to weigh the aggravating and nitigating
factors in his Sentencing Order as required by Florida | aw

In his sentencing order, the trial court found no statutory
mtigating circunstances to be present in M. Fennie s case, but he
did list ten nonstatutory mtigating circunmstances as havi ng been
“proven by the greater weight of the evidence.” (RI. 461.) Although

the trial court found these mtigating factors to exist, he failed to

®. Fennie is not alleging ex parte contact between Judge
Springstead and the State in preparing the sentencing order, although
that may be a logical inference fromthe record. However, as the case
| aw di scussed herein denonstrates, there need not be ex parte contact
for the trial court to fail to independently weigh the aggravating
and mtigating circunmstances in sentencing M. Fennie to death, thus
violating M. Fennie's constitutional rights and requiring relief.
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assign weight to these factors, nor did he weigh the aggravating
ci rcunstances against the mtigating circunstances. |In fact, the
only reference to the vital weighing process in the trial court’s
order was as follows:

Based upon the evidence presented... and having carefully
consi dered and wei ghed the aggravating and mtigating
circunstances, the Court finds that sufficient aggravating
circunstances, as set forth above, exist and that the
aggravating circunstances far outweigh the mtigating

ci rcumst ances.

(RI. 463.) Such a dismissal is clearly insufficient under the |aw.
This Court has provided the foll owi ng guidelines for the
sent enci ng process:

When addressing mitigating circunstances, the sentencing
court nust expressly evaluate in its witten order each
mtigating circunstance proposed by the defendant to
determ ne whether it is supported by the evidence and
whet her, in the case of nonstatutory factors, it is truly
of a mtigating nature. The court nust find as a
mtigating circunstance each proposed factor that is
mtigating in nature and has been reasonably established
by the greater weight of the evidence.... The court next
must wei gh the aggravating circunmstances agai nst the
mtigating and, in order to facilitate appellate review,
must expressly consider inits witten order each
established mtigating circunstance.

Campbel|l v. State, 571 So.2d 415, at 419-20 (Fla. 1990) (citations

omtted) (enphasis added). These requirenents were restated and

enphasi zed in Larkins v. State:

Once established the mtigator is weighed agai nst any
aggravating circunstances.... The result of this weighing
process nmust be detailed in the witten sentencing order
and supported by sufficient conpetent evidence in the
record. The absence of any of the enunmerated requirenents
deprives this Court of the opportunity for meani ngful

revi ew.

Larkins, 655 So.2d 95, at 101 (Fla. 1995) (enphasis added).
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In Crunp, this Court said it was insufficient for the trial
court to say that each non-statutory circunstance was consi dered and
“given some, but very little, weight,” and that they were

collectively given “slight weight.” Crunp v. State, 697 So.2d 1211

at 1212-3 (Fla. 1997). The trial court simlarly disposed of the
mtigating factors in Wodel v. State, 804 So.2d 316 (Fla. 2001).

This Court found that:

The sentencing order at issue here fails to expressly

det erm ne whether these mtigators are truly mtigating,
fails to assign weights to the aggravators and mtigators,
fails to undertake a relative weighing process of the
aggravators vis-a-vis the mtigators, and fails to provide
a detail ed explanation of the result of the weighing
process.

Wbodel , 804 So.2d at 327. In both Crunp and Whodel, the sentencing
orders contained nore informati on about the wei ghing process than the
order sentencing M. Fennie to death, and in both cases this Court

found the trial court’s failure to file an adequate sentenci ng order

required a resentencing. See also Jackson v. State, 704 So.2d 500
(Fla. 1998) (trial court’s summry di sposal of aggravators and
mtigators was insufficient and resentencing required); Reese V.
State, 728 So.2d 727 (Fla. 1999) (second remand for resentencing due

to Campbell error); Merck v. State, 763 So.2d 295 (Fla. 2000).

The findings in support of M. Fennie's death sentence were

conpletely inadequate. |In Bouie v. State, under simlar facts, this

Court found that the trial court’s witten findings were “totally
deficient.” 559 So.2d 1113, at 1116 (Fla. 1990). This Court hel d:

Because of the absence of the requisite findings, we
therefore follow the statutory nandate and reduce Bouie’'s
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sentence to life inprisonment with no possibility of
parole for twenty-five years.

Id, at 1116. Like M. Bouie, the prejudice to M. Fennie is
undeni able. M Fennie cannot have a fair appellate review of his
death sentence wi thout an adequate sentencing order. Appellate
counsel was ineffective for failing to raise this issue on direct
appeal, and M. Fennie is entitled to a new penalty phase hearing.
(See also “Cunul ative Analysis,” infra.)
C. The trial court inproperly relied upon non-record and
irrelevant information to rebut the mtigating circunstances

and in support of nonstatutory aggravation in sentencing M.
Fenni e to death.

The trial court clearly relied upon non-record and irrel evant
information as nonstatutory aggravation in sentencing M. Fennie to
death. This inproper reliance is evidenced by the trial court’s
Fi ndi ngs of Fact, and falls into two categori es.

1. The Uncharged Rape

The State never charged M. Fennie with sexual battery or
argued that sexual battery was the underlying felony to fel ony
mur der, yet throughout the trial the State told the jury that M.

Fenni e had raped Ms. Shearin.” (See Claimll.) There are at |east

‘M. Fennie had adnitted to having consensual sex with the victim
(R 1355.) The State relied on the testinony of M. Fennie's
codef endant, M chael Frazier, to speculate that a rape had occurred.
However, M. Frazier specifically testified that he did not w tness
and could only guess what went on in the back of the car between M.
Fennie and the victim (R 1477-8.)
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five separate references in the trial court’s sentencing order® to
the alleged rape of Ms. Shearin:

In the early nmorning hours of Septenmber 8, 1991, the
Def endant robbed, raped and ki dnapped Mary El ai ne Shearin
at gunpoi nt .

(R 453.)

* * * * *

She was taken to a deserted darkened all ey where the
gunman raped her.

(R 455.)
* * * * *
The m streatnment suffered by M. Koon’s victimwas
anal ogous to that suffered by Ms. Shearin, who, in
addition to everything else, was raped, confined in her
trunk for hours, and forced to listen to a discussion of
the met hod of her own death.

(R 457.)

* * * * *
Fromthe tinme she was raped until the bullet ended her

suffering, Ms. Shearin experienced nental torture far
beyond that which was necessary to acconplish her death.

(R 457.)

Fromthe tine the victimwas raped, placed back in the
trunk of her car, and the Defendant obtained the four
concrete blocks, clearly he was refl ecting upon the manner
by which he would kill Mary El ai ne Sheari n.

(R 457.)

The trial court clearly used the uncharged, unproven rape as

nonstatutory aggravation.® Aggravating circunstances specified in

®.Recal | that these references in the sentencing order were taken
fromthe State’s sentencing nmemorandum See Claiml (A).

°This is especially evident in the quote conparing Ms. Shearin's
all eged rape to the suffering of M. Koon’s victim Koon v. State,
513 So.2d 1253 (Fla. 1987). 1In conparing the uncharged rape to the
victims suffering in a case that qualified for the HAC aggravator in
order to justify its applicability to M. Fennie, the trial court is
explicitly using the rape in support of an aggravator, not sinply
reciting unsupported facts.
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Florida's capital sentencing statute are exclusive, and no other
circunstances or factors may be used to aggravate a crinme for

pur poses of the inposition of the death penalty. Mller v. State,

373 So. 2d 882 (Fla. 1979).

2. The Mbotion to Suppress

The trial court relied in part upon M. Fennie’'s testinony at

his Modtion to Suppress hearing to rebut the statutory mtigating
circunstance that the defendant had no significant history of prior
crimnal activity. According to the trial court’s sentencing order:
No evi dence has been presented to even suggest that this
circunstance exists. To the contrary, at the hearing upon
his nmotion to suppress, M. Fennie admtted to in excess
of twenty prior felony convictions.
(RI. 459.)
This Court has defined non-record information as “information

obt ai ned other than through evidence properly presented in court for

consideration in sentencing.” Craig v. State, 510 So.2d 857 (Fla.

1987). By that definition, the evidence of an uncharged rape would
certainly be non-record, as it could not be properly presented for
consideration in sentencing. Such information is not relevant to any
statutory aggravating circumstance, and it is certainly not relevant
to any mtigation. Likew se, the evidence presented during M.
Fennie’'s Motion to Suppress hearing could be nothing but non-record,
as it wasn’'t even presented during the trial on the nerits.

One of the dangers of non-record information is that the

def endant has no notice and cannot defend hinself against the State
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or court’s allegations. Indeed, in Gardner v. Florida, the United

St ates Supreme Court held that,

We conclude that petitioner was deni ed due process of |aw

when the death sentence was inposed, at |least in part, on

the basis of information which he had no opportunity to

deny or expl ain.
430 U. S. 349, at 362 (1977). There was no way for M. Fennie to
def end against a rape the State never had to prove.'® The prejudice
to M. Fennie is clear. Recall that this was a cross-racial crinme.!
It’s difficult to overstate the inpact on the jury of the
inflammatory allegations that M. Fennie, a black defendant, raped
his white female victim The inpact on the judge, a supposedly
inpartial arbiter of fact, is certainly clear in his sentencing
order.

The use of M. Fennie’ s suppression testinony in sentencing him
to death is also striking because suppression testinony is sacrosanct
inthe trial setting. Oherw se a defendant is faced with a

“Hobson’ s choi ce” of whether to exercise his constitutional rights.

As the United States Suprene Court said in Simmons v. United States,

[I]n this case Garrett was obliged either to give up what
he believed, with advice of counsel, to be a valid Fourth
Amendnent claimor, in legal effect, to waive his Fifth
Amendnent privilege against self-incrimnation. |In these
circunstances we find it intolerable that one

By not trying M. Fennie for the rape of Ms. Shearin, the State
avoi ded the “beyond a reasonabl e doubt” standard not just at the
guilt phase, but also at the penalty phase where aggravating
ci rcunst ances nust be proven beyond a reasonabl e doubt.

“M . Fennie has also alleged that trial counsel was ineffective
for failing to adequately voir dire the jurors on the issue of race.
See Claiml of M. Fennie's Initial Brief on Appeal, filed
simul taneously with this petition.
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constitutional right should have to be surrendered in
order to assert another.

Si mons, 390 U.S. 377, at 394 (1968). While M. Fennie s suppression
testinmony certainly could have been used to inpeach his trial
testimony had he testified, M. Fennie never testified at his trial,
so there was no acceptable | egal reason for his testinmony at the
notion to suppress hearing, testinony which was never heard by the
jury, to be considered in sentencing himto death.

Certainly the fact that the trial court utilized that specific
portion of M. Fennie's testinony, that he had over 20 fel ony
convictions, is prejudicial. M. Fennie had no opportunity to rebut,
and no notice that his exercise of a constitutional right would be
used against him Further, non-record evidence was indi sputably used
in sentencing M. Fennie to death. Although the trial court
explicitly noted the nunber of M. Fennie's convictions, there is no
way of know ng what other portions of M. Fennie’'s suppression
testinony the trial court considered, and how he considered them It
is likely that the trial court used M. Fennie s testinony at the
suppression hearing to evaluate his codefendant’s credibility, or in

assessing M. Fennie’'s taped interrogation, which was admtted at

trial over defense objection. |In this case, prejudice should be
presuned.
D. Cunmul ative Analysis

Any one of the above errors is sufficient, standing alone, to
require relief. However, this Court nust performa cunul ative

anal ysis of these errors and those alleged in M. Fennie’'s Initial
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Brief on Appeal, filed simultaneously with this petition. |In State

V. Riechmann, the State prepared the order sentencing the defendant

t o deat h. This Court hel d:

We therefore approve the evidentiary hearing judge’'s
findings and concl usi on, which he summarized as foll owed:

When the cunul ative effect of the trial
counsel’s deficiency is viewed in conjunction
with the inproper actions of the trial judge
and prosecutor during the penalty phase, the
Court is conpelled to find, under the
circunstances of this case, that confidence in
t he outcone of the Defendant’s penalty phase
has been underm ned, and that the Defendant has
been denied a reliable penalty phase
proceedi ngs [sic].

State v. Riechmann, 777 So.2d 342, at 352 (Fla. 2000) (citations

om tted) (enphasis added). Certainly, the fact that either the trial
court adopted the State’s sentencing meno or the State prepared the
trial court’s Findings of Fact; the trial court failed to weigh the
aggravating and mtigating circunmstances in its sentencing order,
viol ating Canpbell and preventing meani ngful appellate review of M.
Fenni e’ s death sentence; and that the trial court relied on non-
record evidence in sentencing M. Fennie to death, entitle M. Fennie
to habeas relief.

On the basis of the Florida Supreme Court’s decision in Van

Royal v. State, 497 So.2d 625 (Fla. 1986), M. Fennie asserts that

the proper renedy is the inposition of a life sentence. In Van
Royal, the Florida Suprenme Court found that the sentencing judge had
failed to recite oral findings in support of the sentence of death
and did not independently weigh the aggravating and mtigating

circunstances until after the notice of appeal had been fil ed.
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Accordingly, the Florida Supreme Court found that section 921.141(3),
Florida Statutes (1985) required the inposition of a life sentence.
The Florida Suprenme Court explai ned:

The chronol ogy of events show that nore than a nonth

el apsed between the time the jury recomrended life
sentences and the time the judge overrode the jury
recommendation of |life by orally sentencing appellant to
death. Unli ke Cave, FEerguson, and Thonpson, the judge did
not recite the findings on which the death sentences were
based into the record. Moreover, the findings here were
not made for an additional six nonths until after the
record on appeal had been certified to this Court. W
appreciate that the press of trial judge duties is such
that witten sentencing orders are often entered into the
record after oral sentence has been pronounced. Provided
this is done on a tinely basis before the trial court

| oses jurisdiction, we see no problem Here, however,
there are three factors present which we consider
significant. First, the findings were not made until
after the trial court surrendered jurisdiction to this
Court. Second, we are faced with a mandatory statutory
requi renent that death sentences be supported by speci al
findings of fact. Unlike Cave, Ferguson, and Thonpson,
the record is devoid of specific findings. A court’s
witten finding as to aggravating and mtigating
circunmstances constitutes an integral part of the court’s
deci sion; they do not nmerely serve to nenorialize it.
This is even nore true when, as here, we are faced with a
jury override. Wthout these findings this Court cannot
assure itself that the trial judge based the oral sentence
on a well -reasoned application of the factors set out in
section 921.141(5) and in (6) and in Tedder v. State, 322
So. 2d 908 (Fla. 1975). Thus, the sentences are
unsupported. Third, although we could order that the
record be supplenented in accordance with Florida Rul e of
Appel | ate Procedure 9.200(f) as was done in Cave and
Ferguson, we are not inclined to do so when the record is
i nadequat e and not nerely inconplete.

Van Royal, 497 So.2d at 628.

In Bouie v. State, this Court found that the trial court’s

witten findings were “totally deficient” and failed to properly
wei gh the aggravating and mitigating circunstances in violation of

Canpbell. 559 So.2d 1113, at 1116 (Fla. 1990). This Court held:
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Because of the absence of the requisite findings, we

therefore follow the statutory mandate and reduce Bouie’'s

sentence to life inprisonment with no possibility of

parole for twenty-five years.

Id, at 1116.

Here, there were no oral findings made at the sentencing and
the witten findings were produced by the State, either by explicit
preparation of the sentencing order or when Judge Springstead adopted
the State’s sentencing menorandum with no notice to M. Fennie’'s
counsel . Judge Springstead did not engage in the independent
wei ghing required by the statute and then reduce the results of his

i ndependent weighing to witing. And even now, ten years |ater,

Judge Springstead has not submtted witten findings that were the

product of his independent weighing. See Miehleman v. State, 503
So.2d 310 (Fla. 1987)(trial court’s witten findings were filed two
and one half nonths after sentencing and thus Van Royal did not
apply). This Court, therefore, should order the inposition of a life
sentence.?? |In the alternative, this Court should order a new

penalty phase.

M. Fennie recognizes that this issue was not addressed in
the Ri echmann opinion. However, it does not appear that M.
Ri echmann argued that the proper renmedy was the inposition of
a life sentence. Nonetheless, M. Fennie argues that a life
sentence shoul d be inposed.
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CLAI M | |
THE PROSECUTORS' | NFLAMVATORY AND | MPROPER
COMMENTS AND ARGUMENTS RENDERED MR. FENNI E' S
DEATH SENTENCE FUNDAMENTALLY UNFAI R AND
UNRELI ABLE I N VI OLATI ON OF THE SI XTH, EI GHTH,
AND FOURTEENTH AMENDMENTS. APPELLATE COUNSEL
WAS | NEFFECTI VE FOR FAI LI NG TO RAISE THI S CLAIM
ON DI RECT APPEAL.
At the penalty phase, the prosecutors injected all manner of
i mperm ssi ble, inproper, and inflammtory matters into the
proceedi ngs. Through the testinony they presented and through their
comments and argunments, the prosecutors urged consideration of
i nproper matters, msstated the law, and injected enotion into the
proceedi ngs. The prosecutors' argunents were fundanentally unfair
and deprived M. Fennie of due process.
The prosecutors inproperly relied upon facts outside the record
t hroughout M. Fennie's trial and particularly during closing
argunments. The nost prejudicial of the prosecutor’s extra-record
comments focus on the alleged rape of the victim The State never
charged M. Fennie with sexual battery or argued that sexual battery
was the underlying felony to felony nmurder, yet throughout the trial
the State told the jury that M. Fennie had raped Ms. Sheari n.
During the testinony of the nedical examner, Dr. Pillow (R
1091-1122), the State asked several questions regarding rape, despite
the fact that Dr. Pillow ultimately testified to finding no

i ndication of forced sex. Several defense objections to the State's

guestions regarding rape were sustained, but the issue was still
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clearly put in front of the jury.® The State was given perm ssion
to ask these questions by the trial court on the basis of needing to
rebut the notion that M. Fennie had consensual sex with the victim
yet Dr. Pillow s testinony, at nost, only established that the victim
probably had sex with soneone.

Additionally, the State focused the jury's attention on the
al | eged but uncharged rape during the testinony of the victims
husband, John Shearin, by eliciting testinmny from himthat he had
not had sex with the victimfor probably "over a week"” before the
killing, and that she had | ost the desire for sex due to a
hysterectomnmy. (R 1148-51). The State al so enphasi zed the all eged
but uncharged rape during the testinony of Mchael Frazier, although
Frazier's testinmony was that he did not witness a rape, or even sex
at all, but heard the victimsay that “she don’t |et her husband do
t hose types of things to her.” (R 1477, 1504).

During the State's guilt phase closing, the prosecutor argued:

And out of sheer gratitude this woman agreed to have sex

with [M. Fennie]. Just because she was so appreciative
of M. Fennie having shown her where she could buy
cocai ne.
(R 1835.)
* * * * *

Not the lie that this woman was sonme ki nd of cocai ne whore
and rode around with these people willingly giving them
her car and everything el se.

(R 1849.)

13Even nore egregi ous was the fact that, at one point, the trial
judge assisted the State in asking one of these question properly,
thus further sanctioning and enphasi zing the area of inquiry in the
eyes of the jury. (R 1119)
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The instruction asks you, commands you, to conpare
his testinony with the other evidence in the case.
Conpare it with John Shearin’s testinony. The horrible
gquestion | had to ask him about when the |last tinme was he
had had sex with his wife. And why. The effects of her
surgery on her desire to have sex. And what did M chael
Frazier say? After she had been dragged out of the trunk
of her car because Alfred Fennie was angry that the
nunmbers weren’'t working that he nmade her get into the back
seat of the car while M. Frazier wal ked away. And that
while Alfred Fennie was raping Mary El ai ne Shearin, she
told himthat she didn’t even |l et her husband do these
things to her.

Conpare it to what [Alfred Fennie] said. He clains
he had consensual sex with Mary Shearin. That it happened
in the car and M chael Frazier wal ked away. And he only
said that after Carlos Douglas told himthat there was
evidence that this |ady had had intercourse prior to her
death. Oh yeah, | had sex with her.

(R 1855.)
* * * * *

And Eric changed, because with Eric he had sex with this
|ady. He didn’t nention that the first time, only
menti oned that when Carl os Douglas told himthere was
evi dence that this woman had had i ntercourse before she
died. . . . And then Sandy Noblitt came back. And now
Eric was M chael Frazier, and he had sex with the | ady,
and he went with M chael Frazier to that Circle K, all the
way out of Tanpa. . . . And then, within forty-five
m nutes of that statement, he gave the taped statenent
that we’ ve tal ked about it. And it’s still M chae
Frazier, and he still had sex with this |ady, and they
still stopped at the Circle K, but now he went to the
woods with them and he heard the shot.

(R 1861-2.)

* * * * *

[Alfred Fennie] is the one that, at gun point, raped her.?

(R 1865.)

14Not only did M. Frazier specifically testify that he did not

wi tness and could only guess what went on in the back of the car
between M. Fennie and the victim he never nentioned M. Fennie
having a gun in his possession or directing it at the the victim at
this point. Thus there was no evidence presented to support a rape,
and not even the self-serving testinmny of M. Fennie's codefendant
i ndicated a rape at gunpoint. (R 1477-8.)
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During penalty phase closing argunents, the prosecutor didn't
even use the pretense of arguing witness credibility, but instead
sinply argued the rape independently as nonstatutory aggravati on,
anot her reason M. Fennie deserved to die:

[ YIou know how Ms. Shearin was raped.

(R 2097.) i i i i i
[ Di scussi ng how t he defendant’ s actions speak |ouder than
wor ds]
His action in robbing Elaine Shearin, and ki dnappi ng and
rapi ng El ai ne Shearin, in making her do things that she
didn’t | et her husband do, in nurdering El aine Shearin, in
havi ng breakfast m nutes after her death.

(R 2111.)
He decided to avoid being arrested for arnmed rape and
armed robbery and arnmed ki dnappi ng.

(R 2113.)
You know, had M. Fennie decided when he finished robbing
her, when he finished raping her, to just shoot her, he
woul d have done her a favor.

(R 2113.)
* * * * *
He chose to take her out of the trunk of her car and rape
her .
(R 2118.)

Again, M. Fennie was never tried for the rape of Ms. Shearin.

Al t hough Ms. Shearin had sexual relations prior to her death, there
was not hing but the self-serving testinony of his codefendant M.
Frazier to even suggest that M. Fennie had forced hinself upon Ms.
Shearin. The State’'s repeated reliance upon an unproven and

uncharged rape of a white woman by a bl ack defendant in order to

29



secure his death sentence was unconsci onabl e.

While there was no nention of the alleged rape of Ms. Shearin
in this Court’s opinion on direct appeal [Fennie v. State, 648 So.2d
95 (Fla. 1994)], it is clear that the trial court relied upon the
sexual assault as nonstatutory aggravation in sentencing M. Fennie
to death. There are at |least five separate references in the trial
court’s sentencing order to the alleged rape of Ms. Shearin.?®

Aggravating circunmstances specified in Florida' s capital
sentencing statute are exclusive, and no other circunstances or
factors may be used to aggravate a crinme for purposes of the

i nposition of the death penalty. Mller v. State, 373 So. 2d 882
(Fla. 1979). Further,

We nmust guard agai nst any unaut hori zed aggravati ng
factor going into the equation which mght tip the scales
of the weighing process in favor of death. [quoting
Ell edge v. State, 346 So.2d 998, 1003 (Fla.1977)].

Strict application of the sentencing statute is
necessary because the sentencing authority's discretion
must be "gui ded and channel ed"” by requiring an exam nation
of specific factors that argue in favor of or against
i nposition of the death penalty, thus elimnating total
arbitrariness and capriciousness in its inposition.
Proffitt v. Florida, 428 U S. 242, 258, 96 S. Ct. 2960, 49
L. Ed. 2d 913 (1976).

MIller v. State, 373 So.2d at 885-6. See also Riley v. State, 366

So. 2d 19 (Fla. 1979); Robinson v. State, 520 So. 2d 1 (Fla. 1988).

15Note that these references in the sentencing order were taken from
the State’s sentencing menorandum See Claim |1 for further
di scussion and specific references.
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The penalty phase of M. Fennie's trial did not conport with
t hese essential principles. Rather, the State introduced evidence
whi ch was not relevant to any statutory aggravating factors and
argued this evidence and other inperm ssible matters as a basis for
i nposi ng death. The testinony and the prosecutor’'s argunents
regarding the alleged rape of the victimwere "of such a nature as to
evoke the synpathy of the jury" and thus violated the rule intended
"to assure the defendant as dispassionate trial as possible.” Wlty
v. State, 402 So. 2d 1159, 1162 (Fla. 1981).

The prosecutor's presentation of wholly inproper and

unconstitutional nonstatutory aggravating factors starkly violated

the eighth amendment, and the sentencer's consideration and reliance
upon nonstatutory aggravating circunstances prevented the

constitutionally required narrowing of the sentencer's discretion.

See Stringer v. Black, 112 S. Ct. 1130 (1992); Maynard v. Cartwight,

108 S. Ct. 1853, 1858 (1988). As a result, these inperm ssible
aggravating factors evoked a sentence that was "an ungui ded enoti onal
response,"” a clear violation of M. Fennie's constitutional rights.

Penry v. Lynaugh, 108 S. Ct. 2934 (1989). Appellate counsel was

ineffective for failing to raise this issue on appeal .1
The prosecutor also asked the jurors to consider other
nonrecord evidence. When discussing the mtigative weight to assign

to codefendant M. Frazier’s |life recommendati on for the sane cri ne,

16Appel | ate counsel did note in his argunent that the trial court
i mproperly found the heinous, atrocious or cruel circunstance, that
the trial court’s statenment that the victi mwas raped was conjecture.
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M. Gross encouraged the jury to, “[A]sk yourselves, is it possible
that that jury came to the conclusion that M. Fennie was the active
participant and that M. Frazier was—-his part was relatively mnor.”
(R 2106.) Specul ation on the deliberative process of M. Frazier’s
jury is highly inproper. Further, this was not the first tine the
prosecut or asked the jurors to engage in such specul ation:

The question that | ask you to determ ne is how nuch

wei ght are those [M. Frazier’s and Ms. Col bert’ s]

recommendati ons to be given? And when you are considering

t hat question, | ask you to consider sonme of the salient

facts that you heard during the course of this trial. For

exanple, with regard to M. Frazier’s recomendation for

life, M. Frazier told you that he testified before his

jury. They had his testinony to consider when they

decided to -
(R 2101) (enphasis added). Such argunment was not only inpeaching
M. Frazier’s jury s verdict, it was an inproper comrent on M.
Fennie's right not to testify.'” Defense counsel objected on that
grounds, as well as that the prosecutor was bringing in facts not in
evi dence before M. Fennie's jury. (R 2101-5.)1® After the tria
court overruled the defense objection, the prosecutor returned to his

argument that M. Frazier had been convicted and sentenced to |ife by

17This issue was rai sed by appellate counsel, but was not addressed
by this Court on direct appeal except insofar as to say that M.
Fennie's remaining clains were “without nmerit.” Fennie v. State, 648
So.2d 95, 99 (Fla. 1994). None of the other objectionable coments
were rai sed on direct appeal.

18This comment on M. Fennie's right to testify was the only one of
t he i nproper comments discussed in this claimthat was objected to by
def ense counsel at trial
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his jury as a principal to the crime rather than an active
participant. (R 2105-6.)7%

During his penalty phase cl osing argunents, the prosecutor
engaged in an extensive inproper “Golden Rule” argunment. The record
is as follows:

(Thereupon, the videotape player was set up)

| ve | ooked at this video a nunber of times. And
|’ ve al ways wondered about those feet. How they ended up
that way. And | thought about it. And it cones to ne
that if she was standing up and she was shot in the back
of the head, what are the chances that her feet would end
up like that?

(Demonstrating). On the other hand, if she was on
her knees, and her hands were behind her back, and she was
shot in the back of the head with a bullet that went
al nost level fromright to left, can you hear her voice,
| adi es and gentl enen? Can you hear her begging for her
life? Can you hear her crying? Can you hear her asking
to go hone to see her children?

(Standing). Can you hear those things? M. Fennie
can.

You know we heard sone very interesting testinony
about the technology that exists with regard to crine
scene processing fromM. Wiitfield. He told us about the
i ght energy scan that he uses. He told us about the
Luma-lite tests. He tal ked about how the technol ogy has
cone to the point that they can actually process things
with these various techni ques and cause themto gl ow,
cause the evidence, whether it’'s trace materials or
gunpowder residues or fingerprints, to actually glow  But
t he technol ogy unfortunately has not gotten to the point
where they can process for a woman’s tears. Because if
t hey could, and he processed that trunk, that trunk would
gl ow.

19This was not the first inproper conment on M. Fennie's right to
testify. During the prosecutor’s guilt phase closing argunent, he
said, “[Mchael Frazier’'s] testinmony was presented so that you would
know what really happened to her. Not the lie that [Alfred Fennie]
left you with, but what really happened to her.” (R 1849.) Recall
that M. Fennie’'s taped interrogation statenent was admtted at
trial, but M. Fennie did not testify. (R 1351-1379.)
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It’s too bad that they don’t have a test that could
detect fear and terror, because if they did, that trunk
woul d gl ow.
And it’s really a shame that they don't have a test
that detects a nother’s longing for her children, because
if they did, that trunk woul d gl ow
(R 2116-7) (enphasis added). Argunents that invite the jury to put
thenselves in the victims place are generally characterized as
“Gol den Rul e” argunents and are inproper. According to this Court,

“the prohibition of such remarks has | ong been the | aw of Florida.”

Bertolotti v. State, 476 So. 2d 130, 133 (Fla. 1985), citing Barnes
v. State, 58 So. 2d 157 (Fla. 1951). Further, the Court enphasizes
that, “[Cl osing argunent] nust not be used to inflame the nm nds and
passi ons of the jurors so that their verdict reflects an enotional
response to the crime or the defendant rather than the | ogical
anal ysis of the evidence in light of the applicable law.” Bertolotti
476 So.2d at 134.

In State v. Urbin, this Court stated,

We al so note that the prosecutor, as in Garron, went far
beyond the evidence in enotionally creating an imagi nary
script denonstrating that the victimwas shot “while

pl eading for his life.” W find that, as in Garron, the
prosecutor’s coment constitutes a subtle “gol den rule”
argument, a type of enotional appeal we have | ong held
inpermi ssible. By literally putting his own inaginary
words in the victims nouth, i.e., “Don’t hurt me. Take
my nmoney, take my jewelry. Don’'t hurt ne,” the prosecutor
was apparently trying to “unduly create, arouse and
inflame the synpathy, prejudice and passions of [the] jury
to the detrinment of the accused.” Barnes v. State, 58
So.2d 157, 159 (Fla. 1951); see Garron, 528 So.2d at 359
nn. 6, 8 & 9; Bertolotti, 476 So.2d at 133.

Ubin v. State, 714 So.2d 411, 421 (Fla. 1998). Certainly there was

not hi ng subtl e here about the prosecutor physically denonstrating his
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version of how the victimwas killed, a version unsupported by any
testimony, and encouraging the jurors to inmagi ne what the victimwas
t hi nki ng, feeling and saying to her killer as the jurors watched the
crime scene video showing the victim s dead body. The prejudicial
effect of such an argument cannot be overstated. Appellate counsel
was ineffective for failing to raise this issue on appeal.

The prosecutor made other inmproper coments during the State’s
closing argunents as well. He began his penalty phase cl osing

arguments by stating,

| conme before you on behalf of the innocent, decent, |aw

abi di ng people of this community, and of this State,

seeking justice. As you probably would suspect, M. Lee

and | have a difference of opinion as to what that term

justice, means.?® The State has a very sinple definition.

We ask that the punishment fit the crine.
(R 2096.) Shortly after this introduction, the prosecutor remn nds
the jurors that during voir dire, “You all agreed that if you felt
that this was the appropriate case, that you had what it took to nake
that recomendation to this Judge.” (R 2097.)2 Argunents that
encourage the jurors to do their duty for the community or to send a

nmessage through their sentencing of the defendant are inproper.

20Note that M. Gross’s assertion that defense counsel has a
different idea of justice is an inproper comrent on defense counsel’s
ethics. While a prosecutor may conmment on the evidence in a case,
“the law is clear that attacks on defense counsel are highly inproper
and i nperm ssible.” Lewsy State 780 So. 2d 125 (Fla. 3rd DCA 2001) (cites
omtted). See also Brooks v. State, 762 So. 2d 879 (Fla. 2000).

21Thi s argunment woul d al so have brought to mnd the State’s guilt
closing remarks to the jury, “All of you are here because you think
enough of your community to register to vote. None of you are here
because you asked to be here. You got a piece of paper that said you
are required. But all of you are here, all fourteen of you, because
you stood and swore an oath to followthe law.” (R 1832.)

35



In Baker v. State, the prosecutor simlarly said, “I am

standi ng before you representing the interests of the people of the
State of Florida, and there are yet other interests at stake, which
is the interest of the people of the State of Florida in being safe
in their environment.” 578 So.2d 37, 39 (Fla. 3d DCA 1991). This
comment was held to be inproper, though not so prejudicial as to
require reversal. As the Fourth District Court of Appeal noted of a
sim |l ar argunent,

The “send ‘em a nessage” argunent may have some cachet in

the political arena, but it grossly inmproper in a court of

law. It diverts the jury s attention fromthe task as

hand and worse, pronpts the jury to consider matters

extraneous to the evidence. This type of argunent is

calculated to inflanme the passions or prejudices of the

jury, and, thus, it is prohibited by ABA Standards for

Crimnal Justice, 3-5.8(c).

Boatwright v. State, 452 So.2d 666, 667 (Fla. 4" DCA 1984)

(citations omtted). See also Gey v. State, 727 So.2d 1063, 1065

(Fla. 4th DCA 1999); Pacifico v. State 642 So.2d 1178, 1183 (Fla. 1st

DCA 1994); Harris v. State, 619 So.2d 340, 343 (Fla. 1st DCA 1993).

Finally, the prosecutor m sstated the law in his penalty phase
argunent :

And, remenber, the law required if the aggravating

ci rcunst ances outweigh the mtigating circunstances you
are required to return a recommendation to this court that
t he defendant die.

(R 2100) (enphasis added). The jury is never required to return a
recommendati on of death, even where the aggravators outwei gh the

mtigators. Allen Ward Cox v. State, 2002 WL 1027308 (May 23, 2002);

Henyard v. State, 689 So.2d 239, 249-50 (Fla. 1996).
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The State was allowed to argue these inperm ssible factors,
m sstate the law, and to inflane to the passions of the jury. The
cunmul ati ve effect of the prosecutors' coments was to "inproperly

appeal to the jury's passions and prejudices.” Cunninghamyv. Zant,

928 F.2d 1006, 1020 (11th Cir. 1991). Such remarks prejudicially
affect the substantial rights of the defendant when they "so infect
the trial with unfairness as to nake the resulting conviction a

deni al of due process."” Donnelly v. DeChristoforo, 416 U. S. 647

(1974); See also, United States v. Eyster, 948 F.2d 1196, 1206 (11th

Cir. 1991). Although the majority of these inproper comments were
not objected to at M. Fennie's trial,? unobjected-to inproper
argument is cogni zable on appeal if it rises to the |evel of

fundamental error. Street v. State, 636 So.2d 1297 (Fla. 1994);

Craig v. State, 510 So.2d 857 (Fla. 1987). All of these prejudicial

comments were apparent in the record, and appell ate counsel was
ineffective for failing to raise themon direct appeal.
Fundanental error can lie in the cunulative effects of nultiple

i nproper conmments. Nowitzke v. State, 572 So.2d 1346, 1350; Garron

v. State, 528 So.2d 353, 359 (Fla. 1988); Pacifico v. State, 642

So.2d 1178 (Fla. 1st DCA 1994); Lewis v. State, 780 So.2d 125 (Fl a.

3'd DCA 2001). I nproper argunent by a prosecutor reaches the
t hreshol d of fundamental unfairness if it is "so egregious as to

create a reasonable probability that the outcone was changed.™

22Recal |l that the coment on M. Fennie's right to testify was the
only one of the inproper comments discussed herein that was objected
to by defense counsel at trial.
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Brooks v. Kenmp, 762 F.2d 1383, 1403 (11th Cir. 1985). A reasonable

probability is a probability sufficient to underm ne confidence in

the outconme. Strickland v. Washi ngton, 466 U.S. 668 (1984).

Clearly, the inproper conduct by the prosecutor "perneated" the

trial, therefore, relief is proper. See Now tzke v. State, 572 So. 2d

1346 (Fla. 1990).

The prosecutor’ simproper commentary and actions destroyed any chance of afair penaty
determination for Mr. Fennie. The remarks were of the type that the Forida Supreme Court has found
"30 egregious, inflammatory, and unfairly prgudicid that a migtria was the only proper remedy.”
Garron v. State, 528 So. 2d 353, 358 (Fla. 1988). In fact, this caseis analogous to Garron v. State,
528 So. 2d 353 (Fla. 1988).

In Garron, there was no question that the defendant killed his wife and step-daughter, and his
sole defense et trid was insanity. However, this Court found that the cumulative effect of severa
remarks by the prosecutor justified anew penalty phase proceeding. This Court reproduced those
remarksinitsopinion. Garron, 528 So.2d at 358-9. These remarks included three remarksin the
“send amessage/do your duty” category, one misstatement of the law on aggravating and mitigating
circumstances, one comment that if the victim were here she would probably argue that the defendant
be punished, and one characterized as a“ Golden Rule’” argument. The Golden Rule argument was as
follows

[Y]ou can just imagine the pain this young girl was going through as she was lying there

on the ground dying.... Imagine the anguish and the pain the Le Thi Garron felt as she

was shot in the chest and drug [sic] hersdf from the bathroom into the bedroom where

she expired.

(Id., at 358-9.) Defense counsd objected to at least five of these six statements, with his objections

being sustained and the jurors being told to disregard the comments and/or given a curative ingtruction.

23It is unclear fromthis Court’s opinion whether defense counsel
objected to the Gol den Rul e argunent.
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Despite these cautionary measures by the trid court, this Court still found that a new pendty phase
proceeding was the only appropriate remedy for Mr. Garron.

In Mr. Fenni€'s case, the objectionable arguments were very Smilar to thosein Garron, but
defense counsdl only objected to one of the arguments, and the jurors never received curative
ingructions and were never told to disregard any of the improper comments. Further, the Golden Rule
argument in Mr. Fenni€' s case, with the prosecutor painting, through his words and physica actions, an
execution tableau next to a video of the victim'’s dead body, is far more egregious than the argument
condemned in Garron. Congidered cumulaively with the State’ sracialy charged, highly inflammatory
comments regarding the aleged rape of the victim, the comment on Mr. Fenni€ sright to testify and
speculation about the codefendant’ s jury’ s ddliberations and the evidence they heard, the invocation of
duty and community, and the prosecutor’ s misstatement of the law, Mr. Fennieis certainly entitled to
same relief granted to Mr. Garron.

In Rosso v. State, 505 So. 2d 611 (Fla. 3rd DCA 1987) the court

defined a proper closing argunent:

The proper exercise of closing argunent is to review the
evi dence and to explicate those inferences which may be
reasonably drawn fromthe evidence. Conversely, it nust
not be used to inflame the m nds and passions of the
jurors so their verdict reflects an enotional response to
the crime or the defendant rather than the | ogical

anal ysis of the evidence in light of the applicable | aw.

Rosso, 505 So. 2d at 614. Further, "[a] prosecutor's concern 'in a

crimnal prosecution is not that it shall win a case, but that

justice shall be done.' \While a prosecutor 'may strike hard bl ows,

he is not at liberty to strike foul ones. Rosso, 505 So. 2d at
614, cites omtted. The prosecutor's argunment in M. Fennie’'s case
went beyond a review of the evidence and perm ssible inferences. He
i ntended his argunent to overshadow any | ogi cal analysis of the

evidence and to generate an enotional response, a clear violation of
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Penry v. Lynaugh, 109 S. Ct. 2934 (1989). He intended that

M. Fennie's jury consider factors outside the scope of the evidence.
Argunents such as those made by the State Attorney in M.

Fennie's trial violate the due process of the Fourteenth Amendnment

and the Eighth Amendnment, and render a death sentence fundanentally

unfair and unreliable. See Drake v. Kenp, 762 F.2d 1449, 1458-61

(11th Cir. 1985) (en banc); Potts v. Zant, 734 F.2d 526, 536 (11lth

Cir. 1984); Wlson v. Kenp, 777 F.2d 621 (11th Cir. 1985); New on V.

Arnmontrout, 885 F.2d 1328, 1338 (8th Cir. 1989); Colenman v. Brown,

802 F.2d 1227, 1239 (10th Cir. 1986). Here, as in Potts, because of
the inmproprieties evidenced by the prosecutor’'s argunent, the jury
"failed to give [its] decision the independent and unprejudici al
consideration the law requires.” Potts, 734 F.2d at 536. 1In the
instant case, as in Wlson, the State's closing argument "tend[ed] to
m sl ead the jury about the proper scope of its deliberations.” 777
F.2d at 626. In such circunstances, "[w] hen core Ei ghth Amendment
concerns are substantially inpinged upon . . . confidence in the
jury's decision will be undermned."” 1d. at 627.

There was mitigating evidence in the record upon which the jury could reasonably have based a
life recommendation, but no reasoned assessment of the appropriate pendty could occur. The
proceedings were contaminated with irrdevant, inflammeatory, and prejudicia considerations. Appellate
counsd was ineffective for failing to raise these issues on gpped. Habeas rdief is warranted.

CLAIM I
THE FLORI DA DEATH PENALTY SENTENCI NG STATUTE AS

APPLI ED |'S UNCONSTI TUTI ONAL UNDER THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS OF THE UNI TED
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STATES CONSTI TUTI ON AND CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON. 24

In Jones v. United States, the United States Suprene Court held

t hat “under the Due Process Cl ause of the Fifth Amendnment, any fact
(other than prior conviction) that increases the maxi num penalty for
a crinme nust be charged in an indictnment, submtted to a jury, and

proven beyond a reasonabl e doubt.” Jones v. United States, 526 U. S.

227, 243 n.6 (1999). Subsequently, in Apprendi v. New Jersey, the

Court held that the Fourteenth Anmendnent affords citizens the sane

protections under state |aw. See Apprendi v. New Jersey, 530 U. S. 466

(2000) .

I n Apprendi, the issue was whether a New Jersey hate crinme
sent enci ng enhancenent, which increased the puni shnment beyond the
statutory maxi num operated as an el ement of an offense so as to
require a jury determ nation beyond a reasonabl e doubt. Apprendi, 120
S. Ct. at 2365. “[T]he relevant inquiry here is not one of form but
of effect — does the required finding expose the defendant to a

greater punishnment than that authorized by the jury's guilty

24 This Court has addressed Apprendi clainms in several
petitions for wit of habeas corpus: MIls v. Moore, 786 So.
2d 532 (Fla. 2001); Mann v. More, 794 So. 2d 595 (Fla. 2001);
Brown v. Moore, 800 So. 2d 223 (Fla. 2001).

However, M. Fennie recognizes that clainms of fundanental
changes in the law are generally raised in notions for
postconviction relief under Florida Rule of Crim nal Procedure
3.850. See Adans v. State, 543 So. 2d 1244 (Fla. 1989); Dixon
v. State, 730 So. 2d 265 (Fla. 1999). Because M. Fennie is
currently appealing the circuit court’s denial of his notion
for postconviction relief, he does not have an opportunity to
raise this claimin such a motion. |If this claimnust be
brought in a notion for postconviction relief, M. Fennie
requests that this Court relinquish jurisdiction, so that he
may file such a motion in the circuit court.
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verdi ct?” Apprendi, 120 S. C. at 2365. Applying this test, it is

cl ear that aggravators under Florida s death penalty sentencing
schenme are elenents of the offense which nust be charged in an
indictnment, submtted to a jury during guilt phase, and proven beyond
a reasonabl e doubt by a unani nous verdict.

As in Apprendi, in M. Fennie's case, the aggravating
sentencing factors cane into play only after he was found guilty and
t he maxi mnum statutory penalty, based upon the guilty verdict, was
increased fromlife inprisonnent to death. At the time of M.
Fennie’'s penalty phase, Florida Statutes, Section 775.082(1) (1989),
pr ovi ded:

A person who has been convicted of a capital felony shal

be punished by life inprisonnent and shall be required to

serve no | ess than 25 years before becomng eligible for

parol e unl ess the proceeding held to determ ne sentence

according to the procedure set forth in 88 921.141 results

in findings by the court that such person shall be

puni shed by death, and in the latter event such person

shal | be puni shed by deat h.

Fla. Stat. 8§ 775.082(1) (1989).

Under this statute, the state nust prove at | east one

aggravating factor in the separate penalty phase proceedi ng before a

person convicted of first degree nmurder is eligible for the death

penalty. See State v. Dixon, 283 So. 2d 1, 9 (Fla. 1973); Fla. Stat.

§ 775.082(1) (2001); Fla. Stat. 8§ 921.141(2)(a), (3)(a) (2001).
Thus, Florida capital defendants are not eligible for a death
sentence sinply upon conviction of first degree murder. |If a court
sentenced a defendant i mediately after conviction, the court could

only inpose a |life sentence. See Fla. Stat. § 775.082 (2001).
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I n Apprendi, a hate crinme sentenci ng enhancenent was applied
after the defendant was found guilty by the jury and the judge
increased the sentenced the statutory maxi num penalty by up to ten
years. Apprendi, 120 S. Ct. at 2351. The Apprendi Court clearly
di spensed with the fiction that the sentenci ng enhancenent was not an
el ement which received Sixth Amendnent protections. “[l]t can hardly
be said that the potential doubling of one’s sentence from 10 to 20
years has no nore than a nom nal effect. Both in terns of absolute
years behind bars, and because of the severe stigm attached, the
differential here is unquestionably of constitutional significance.”
Apprendi, 120 S. Ct. at 2365. Simlarly, in M. Fennie' s case, the
aggravators were applied only after he was found guilty, yet it was
t hese aggravators that increased the statutory maxi mum penalty to
whi ch he could be sentenced based on the jury' s guilty verdict from
life inprisonnment to death. Certainly, the difference between life
and death has nmore than a nom nal effect and is of constitutional
significance. “[T]he penalty of death is qualitatively different
froma sentence of inprisonment, however long. Death, in its
finality, differs nmore fromlife inprisonnment than a 100-year prison

termdiffers fromone of only a year or two.” Wodson v. North

Carolina, 428 U S. 280, 305 (1975); see Gardner v. Florida, 430 U S.

349, 357 (1976).

Under Apprendi’s reasoni ng, aggravating factors in the Florida
death penalty schene are elenments of a capital crinme which nmust be
deci ded by a unaninous jury. Florida Rule of Crimnal Procedure

3.440, requires unanimus jury verdicts on crim nal charges.
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However, in capital cases, this Court permts jury recommendati ons of
deat h based upon a sinple majority vote. See Fla. Stat. 88§

921.141(1), (2) (1981): Walton v. Arizona, 497 U S. 639, 648 (1990).

The trial judge instructed M. Fennie's jury of this prior to their
penalty phase deliberations. (R 2145, 2146.)

M. Fennie was sentenced to death by a unani nous vote. (R
2150-1.) However, it is inpossible to say whether there was
unanimty on the aggravating factors used to sentence M. Fennie to
death. 2> This Court does not require jury unanimty as to the
exi stence of specific aggravating factors. In Florida, it is the
j udge and not the jury who finds the specific aggravating factors
t hat make a person death-eligible. See Fla. Stat. 88 921.141(1), (2)
(1981); Walton v. Arizona, 497 U S. 639, 648 (1990). For Sixth

Amendnent purposes, these aggravators are elenments of a death penalty
of fense. Consequently, the procedure followed in the sentencing
phase shoul d receive the protections guaranteed by Apprendi. The

trial court’s weighing of the jury’'s recommendati on does not change

25Al so note that this Court found the cold, calculated and
prenmeditated instruction given to M. Fennie's jury was
unconstitutionally vague pursuant to this Court’s decision in
Jackson v. State, 648 So.2d 85 (Fla. 1994), and that the issue
had been preserved by trial counsel. Fennie v. State, 648
So.2d 95, 98-9 (Fla. 1994). However, this Court found the
instruction error to be harnl ess because the crinme was cold,
cal cul ated and preneditated under any definition of those
terms. Fennie, at 99. Because we do not know what various
jurors found as to the aggravating factors, we cannot know the
effect this had on their sentencing cal culus. Further, when
this Court determ ned that M. Fennie's crinme was cold,

cal cul ated and prenedi tated under any definition rather than
having a jury determ ne the effect of the unconstitutional
instruction, this Court, like the trial court, was violating

the principles of Apprendi.

44



that. See Walton, 497 U S. at 648. Although this Court has said that

Apprendi did not overrule Walton, see MIIs v. More, 786 So. 2d 532,

537 (Fla. 2001), and M. Fennie contends that the Florida death
penal ty schenme is unconstitutional as applied, the United States

Suprene Court has granted certiorari in Ring v. Arizona to decide

preci sely that

question. See State v. Ring, 25 P.3d 1139 (Ariz. 2001), cert.

granted, Ring v. Arizona, 122 S. Ct. 865 (2001).72

In addition to not requiring jury unanimty of a sentence nor
jury unanimty of each aggravator, this Court does not require that
t he prosecution informthe defendant in the indictnent which
aggravating factors will be presented, and in fact the prosecution
did not do so in this case. (RI. 20-1.) M. Fennie's trial counse
subsequently filed a Motion to Elect and Justify Aggravating
Circunstances. (RI. 168-9) The court denied this notion. (RI.635-6.)

Because the effect of finding an aggravator exposes the
defendant to a greater punishnent than that authorized by the jury’'s

guilty verdict, the aggravator nust be charged in the indictnent,

26 On January 11, 2002, the United Stated Suprene Court
granted Tinothy Stuart Ring s petition for Wit of Certiorari.
The petition raised, as it sole issue, the question of whether
Walton v. Arizona, 479 U S. 639 (1990), should be overruled in
light of the Court’s subsequent holding in Apprendi that “for
a legislature to renove fromthe jury the assessnment of facts
that increase the prescribed range of penalties to which a
crimnal defendant is exposed” violates the defendant’s Sixth
Amendment right to a jury trial. Apprendi, 530 U S. at 490.

As a result of the inplications Ring could have on Florida's
death penalty schenme, the United States Suprenme Court recently
stayed the executions of two Florida inmates until an opinion
is reached in Ring. See King v. Florida, 122 S. Ct. 932
(2002); Bottoson v. Florida, 2002 W. 181142 (2002).
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submtted to a jury, and proven beyond a reasonabl e doubt. See
Apprendi, 530 U.S. at 494-95. This did not occur in M. Fennie’'s
case, thus, the death sentence against himis unconstitutional and
habeas relief is warranted.

CONCLUSI ON AND RELI| EF SOUGHT

For all the reasons discussed herein, M. Fennie respectfully

urges this Court to grant habeas corpus relief.
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