IN THE SUPREME COURT OF THE STATE OF FLORI DA

CASE NO. SC01-2508

THOVAS THI BAULT,
Appel | ant
- VS. -
STATE OF FLORI DA,

Appel | ee.

ON APPEAL FROM THE Cl RCUI T COURT OF THE FI FTEENTH
JUDICIAL CIRCU T, I N AND FOR PALM BEACH COUNTY, FLORI DA

ANSWER BRI EF OF APPELLEE

Rl CHARD E. DORAN
Attorney Genera
Tal | ahassee, Florida

DEBRA RESCI GNO

Assi stant Attorney Ceneral

Fl ori da Bar No. 0836907
1515 N. Flagler Drive

Suite 900

West Pal m Beach, FlI 33401
(561) 837-5000

Counsel for Appellee



Tabl e OF Contents

Page:
Table OF Contents . . . . . . . . . . . . . . . . . . ... [
Table OF Authorities . . . . . . . . . . . . . . . . . . . i
Prelimnnary Statenment . . . . . . . . . . . . . . . . . . . 1
Statenment Of The Case and Facts . . . . . . . . . . . . . . 1
Summary OF The Argument . . . . . . . . . . . . . . . . .. 7

Ar gunent
PO NT |: THI BAULT S DEATH SENTENCE DOES NOT VI OLATE THE UNI TED
STATES AND FLORI DA CONSTI TUTI ONS, AND APPRENDI V. NEW JERSEY,
530 U. S. 466(2000), AND RING V. ARIZONA, 120 S. CT. 2348 (2002),
DO NOT APPLY TO FLORI DA’ S CAPI TAL SENTENCI NG SCHEME. ( RESTATED).

8
PO NT |I1: THI BAULT KNOWN NGLY AND VOLUNTARI LY WAI VED THE ADVI SORY
JURY ( RESTATED).
17
Conclusion . . . . . . . . . . . . ... ..., .22
Certificate OF Service . . . . . . . . . . . . . . . . . . 21

Certificate OO Type Size and Style . . . . . . . . . . 21-22



TABLE OF AUTHORI TI ES

FEDERAL CASES

Apprendi v. New Jersey, 520 U. S. 466 (2000) .. . . . . . 10
Agostini v. Felton, 521 U. S. 203 (1997) . . . . . . . . . 15
Al mendarez-Torres v. United States, 523 U S. 224 (1998) . 16
McCoy v. United States, 266 F.3d 1245 . e . . . . . . . . 10
Mul | aney v. W bur, 421 U. S. 684 (1975)

.12
Proffitt v. Florida, 428 U.S. 242 (1976) . . . . . . . . . 12
Ring v. Arizona, 122S.Ct. 2445 (2002) . . . . . . . . . 8-16
Spaziano v. Florida, 468 U. S. 447 (1984)

12
Tuilaepa v. California, 512 U S. 967 (1994)

.13
United States v. Cotton, 122 S.Ct. 1781 (2002) . . . . . . 10
United States v. Sanders, 247 F.3d 139 (4th Cir. 2002) . . 10

STATE CASES

Archer v. State, 613 So. 2d 446 (Fla. 1993) Ce e 8

Bottoson v. Moore, 27 Fla. L.Wekly S891 (Fla. Cct. 24, 2002)11

Bottoson v. State, 813 So.2d 31 (Fla. 2002)

.12
Brown v. Moore, 800 So. 2d 223 (Fla. 2001) . . . . . . . . 12
Canakaris v. Canakaris, 382 So. 2d 1197 (Fla. 1980) S

Cox v. State, 27 Fla. L.Weekly S585 (Fla. May 23, 2002) 12, 14



Ferguson v. State, 789 So.2d 306 (Fla. 2001)

.9
Giffin v. State, 820 So.2d 906 (Fla. 2002)

.17
Hertz v. State, 803 So.2d 629 (Fla. 2001)

12
Holmes v. State, 374 So.2d 944 (Fla. 1979)

18
King v. More, 27 Fla.L.Wekly S906 (Fla. Oct. 24, 2002) . 11
Lamadl ine v. State, 303 So.2d 17 (Fla. 1974)

18
Looney v. State, 803 So.2d 656 (Fla. 2001)

12
Mann v. Moore, 794 So.2d 595 (Fla. 2001)

12
MIls v. More, 786 So. 2d 532 (Fla. 2001) . . . . . . . . 11
Muhanmmed v. State, 782 So.2d 343 (Fla. 2001) . . . . . . . . .18
New v. State, 807 So. 2d 52 (Fla. 2001) Ce e e 9
Palnmes v. State, 397 So.2d 648 (Fla. 1981)

18
Sireci v. State, 587 So.2d 450 (Fla. 1991)

18
State v. Carr, 336 So.2d 358 (Fla. 1976)

.17-18
Steinhorst v. State, 412 So. 2d 332 (Fla. 1982) e 1
Sweet v. Moore, 27 Fla. L.Wekly S585 (Fla. June 13, 2002)

.14
Tillman v. State, 471 So. 2d 32 (Fla. 1985) Ce e 1

Wal ker v. State, 790 So.2d 1200 (Fla. 5'h DCA 2001)




16

Wtt v. State, 387 So. 2d 922 (Fla. 1980)



PRELI M NARY STATENMENT

Appel l ant, defendant in the trial court below, wll be
referred to as “Appellant”, “Defendant” or  “Thibault”.
Appellee, the State of Florida, will be referred to as the
“State”. References to the record will be by the symbol “R’, to
the transcript will be by the symbol “T", to any suppl enental
record or transcript will be by the synbols “SR” or “ST”, and to
Thi bault’s brief will be by the symbol “I1B”", followed by the
appropri ate page nunbers.

STATEMENT OF THE CASE AND FACTS

The State accepts Thi bault’s Statenment of the Case and Facts
subject to the followng additions, deletions and corrections
bel ow and in the Argument section.

The facts surrounding the nurders of Bryan Harrison
Charlotte Kenyan and Daniel Ketchum are found in Thibault’s
statenent, given to the police on May 18, 2000 (SR 1-238).1
Thi bault expl ained that his friend, Amanda | ngman, had been out

of town for a nonth and when she returned told nutual friends to

Thi bault originally had a plea deal with the State for three
consecutive |life sentences in exchange for his guilty pleas to
the three nurders. The deal also required him to testify
truthfully at any trials against Chanberlain, Dascott, and/or
Amanda (SR 34-35). Thi bault’s deal was not affected by his
statenent, he was not getting anything I ess by giving it or nore
by not giving it (SR 26-29). At the last mnute, Thibault
deci ded to not go through with the statement and pled “straight
up” to the court (T 1-27, 29-60).
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have Thi bault call her (SR 7-8). He called her sonetine before
Thanksgi ving and she told himthat her new boyfriend, with whom
she was living/staying, sold weed and his roommate sold Xanax
(SR 7-9). Amanda told Thibault that she was getting “f—-king
hi gh,” and that she had Xanax bars and weed (SR 7-9). Thi bault
did not know Amanda’ s boyfriend or his roommate (SR 9-10).

Thi bault asked if he could come over, but Amanda said not
right then, to call back later (SR 8-9). Thibault called back
| ater and a nmal e answered who said that Amanda was sl eeping (SR
8-9). Thi bault |ater spoke with Amanda and she asked if he
wanted to make sonme noney, but they never hooked up (SR 8-9).
The next tinme Thibault call ed Amanda, her boyfriend became angry
and told himto stop calling or else (SR 9-11). The boyfriend
said he was comng to get him but never did (SR 9-11).
Thi bault called them back to antagoni ze them it went back and
forth- finally Amanda asked him to come over and “f--k these
guys up.” (SR 12-13). She gave himthe address (SR 12-13).

Thi bault and his friends never made it over because they
didn’t have aride (SR 12-17). Over the next several days, they
had a few nore conversations, Brian and Dani el were questioning
him asking why he hadn’'t cone over (SR 16-17). Amanda t hen
cal l ed asking for cocaine and Thibault said he would bring her

some if he could get over there (SR 16-17). That night his



friend John Chanberlain cane over; Thibault was getting high
(smoking crack, snorting powder, snoking weed, drinking beer)
with sonme people (SR 17-18). Chanberl ain showed off his
father’s gun, a .45 (gold/tan Lincoln)(Sr 17-18).

Chamber| ai n agreed to give Thibault a ride to Amanda’ s house
and Jason Dascott went along with them (SR 19-20). It was the
ni ght before Thanksgiving, around 9:00-10:30 (SR 45-46).
Chamberl ain said there wouldn’t be a problem because he had a
gun (SR 19-20). According to Thibault, their intent was to go
over and kick ass a little, nake them know they didn't want to
“f—-k with them” (SR 21-22). Thi bault never thought to ask
Amanda why she wanted themto “kick their ass” (SR 21-22). The
three men snorted powder in the car on the way over (SR 22-23).
They pulled up across the street from the house and Thi bault
told Chanberlain to leave his gun in the car because he and
Dascott could handle these two guys, didn't think they would
need it (SR 24-25). Chanberlain said he would take it because
they didn't know what those guys had inside (SR 24-25).
Thi bault did not realize that Chanberlain took the gun inside
until later (SR 42-43).

Thi bault went to the front door alone and Bryan answered it
(SR 25-26). Amanda canme wal king up behind him and asked

Thibault if he “brought it,” referring to the cocaine (SR 43-



44) . Thi bault said he had but first wanted to know what was
going on with the two guys (SR 43-44). Amanda said that there
was no problem that Bryan and Daniel wanted to get to know him
and party with hi m(SR 44-45). Thibault asked Bryan if that was
true, and he said “yeah, | got no beef with that, you guys are
wel come in our house, come on in.” (SR 44-45). The three nen
entered the house; Daniel wasn’t there at that point (SR 45-46).
Thi bault sold % gram of cocaine to Bryan and %% gram to Amanda
(SR 45-47). They were in Amanda’s room snorting cocai ne when
Dani el barged in, but then said it was okay for themto be there
and that he, too, wanted to be friends (SR 48-49). Bryan and
Daniel then left and went to their roonms (SR 48-49). Thibault
stayed in Amanda’s roomsnorting coke and told the others to not
get too confortable, that sonmething was fishy (SR 48-49).

Amanda i nf ormed t hemt hat Bryan and Dani el had drugs, noney,
and other itens in the house that could be stolen and offered to
show t hem where they kept the safe (SR 50-52). She told them
t hat Bryan and Dani el had robbed the place next door for sone
power tools (SR 52-53). This was the first time that they
di scussed robbing them (SR 52-53).

Thi bault saw a lot of power tools in the safe, and saw
sonething sitting on top of the pool table, he thinks a concrete

saw (SR 52-54). VWhile they were discussing robbing them



Chamberl ain pulled out his gun and said this was going to make
the robbery so nmuch easier (SR 56-57, 58-59). Thibault didn't
know t hat Chanberl ain had brought the gun into the house unti
that point (SR 58-57).

Amanda told themthat she woul d take care of Bryan but they
had to figure out a way to distract Daniel—- his girlfriend was
sleeping in his room (SR 58-59). Thi bault did not know that
Charlotte was in the house until then (SR 51-52). Daniel had
earlier asked them if they wanted to purchase a TV, so they
deci ded they woul d di stract hi mby asking hi mabout that (SR 59-
60) . They were in the mddle of discussing this when Bryan
knocked on the door, wanting to buy nore cocaine (SR 60-62).
Thi baul t, Chanberl ain, Dascott, Amanda and Bryan then drove to
Thibault’s friend Sinp’s house to get nore coke (SR 63-64).
VWhen t hey returned, Thibault got the gun from Chanberl ai n before
t hey went back into the house (SR 73-74).

They asked Daniel to see the stuff he was selling and he
cane out with a cable box and a Sega (SR 71-75). While he was
down on the ground hooki ng themup, Thibault pulled out the gun,
told Daniel to get up and go into the bathroom (SR 74-75). They
had decided to |lock the nen in the bathroomuntil the safe was
enptied (SR 74-75). Dani el asked what was going on and

Chamberlain hit him in the knee with an asp, making Daniel



crunble to the ground (SR 75-77). They put Daniel in the
bat hroomand t hen rounded up Bryan and Charlotte and put themin
(SR 76-78).

Thi bault told themto take off their clothes and get in the
shower (SR 82-83). Daniel then rushed himand Thibault hit him
with the gun about 3 times (SR 83-84). It didn't stop Daniel,
he picked Thibault up and slamred hi m agai nst the wall (SR 83-
84). Thibault feared that Dani el was going to overpower him so
he took off the safety clip off the gun and pulled the trigger
(SR 84-85). Amanda and Chanberlain told himthat he had to kil
Bryan and Charlotte to get rid of the witnesses. He closed his
eyes and enptied the gun, Bryan was still alive and he didn’t
want himto suffer so he re-1oaded and shot him (SR 107-09). He
pulled the trigger again with his eyes closed (SR 108-109). He
pulled the trigger until he enptied the clip (SR 108-109).

They had | oaded the tel evisions, vcr, and other itenms into
Chamberlain’s car and the white pick-up truck. Thibault told
Chanmberlain to wait until the truck started, but Chanberlain
took off immediately. The truck did not start so Thibault hid
the itenms in surroundi ng bushes and wal ked to Sinp’s house (SR
110-27). He later retrieved the items and he and Chanberl ain
transported all the itenms to a friend, Hugo Pherman’s house (SR

126-52). He, Dascott and Chanberlain were arrested before they



coul d di spose of the itens.



SUMVARY OF THE ARGUNMENT

Point I: The United States Suprenme Court’s decision in Ring v.
Arizona, 122 S.Ct. 2445 (2002), does not require vacating
Thi bault’s death sentence. The Ring issue is not properly
before this Court as it has not been preserved and in fact, was
wai ved by Thibault. Further, Ring does not apply retroactively.
Finally and nost inportantly, this Court has already rejected
the argunent that Ring applies to Florida s capital sentencing
scheme and even if it did apply, it would not apply here because
the aggravating factors of prior violent felony and felony-
murder were found in this case.

Point 11: Appellant’s claim that the trial court failed to
conduct an adequate colloquy regarding Thi bault’ s waiver of the
advisory jury for the penalty phase is without nmerit as it was
not preserved below and is being raised for the first time on
appeal . Regarding the nerits, the record reflects that
Appel l ant’s counsel expressly waived the advisory jury in

Thi bault’s presence, which is sufficient.



ARGUMENT
PO NT I

THI BAULT' S DEATH SENTENCE DOES NOT VI OLATE
THE UNI TED STATES AND FLORI DA CONSTI TUTI ONS,
AND APPRENDI V. NEW JERSEY, 530 U. S.
466(2000), AND RING V. ARIZONA, 120 S. CT.
2348 (2002), DO NOT APPLY TO FLORIDA'S
CAPI TAL SENTENCI NG SCHEME. ( RESTATED)

Rel yi ng upon the United States Supreme Court’s decision in

Ring v. Arizona, 122 S.Ct. 2445 (2002), Thibault argues that

Florida s capital sentencing schene is facially unconstitutional
warranting vacation of his death sentence. Specifically,
Thi baul t chall enges the failure to allege the aggravating
factors in the indictnent, the |l ack of unanimnity of the jury’s
penalty phase recomendati on, and the |ack of specific findings
by the jury regardi ng aggravating factors.

A. The Ring Issue is not properly before this Court.

Thi bault’s challenge to the facial validity of Florida's
capital sentencing schenme is not properly preserved for
appellate review. It is well established that for an issue to
be preserved for appeal, it nmust be presented to the | ower court
and “the specific legal argunment or ground to be argued on
appeal nust be part of that presentation if it is to be

consi dered preserved.” Archer v. State, 613 So. 2d 446 (Fla.

1993), quoting Tillman v. State, 471 So. 2d 32, 35 (Fla. 1985);



See also Steinhorst v. State, 412 So. 2d 332, 338 (Fla. 1982).
Here, Thibault never <challenged the <constitutionality of
Florida s death penalty statute based on the argunments presented
on appeal. \Vhile Thibault asked for a advance notice of which
aggravators the State would rely upon at the penalty phase (R
367-78, 388-89), and requested that the jury make findi ngs of
fact regarding the aggravating circunmstances, he never argued
that his Sixth Amendnent right to a jury trial was violated by
the jury’s failure to make the findings. Hence, the claim has
not been preserved and is barred from review. Addi tionally,
Thi bault has wai ved the argunment because he wai ved the advisory
jury for the penalty phase.

Moreover, even if Ring was applicable in Florida and the
i ssue had been preserved/ not waived, Ring, is not subject to

retroactive application under the principles of Wtt v. State,

387 So. 2d 922, 929-30 (Fla. 1980). Pursuant to Wtt, Ring is

only entitled to retroactive applicationif it is a decision of
fundanental significance, which so drastically alters the
under pi nnings of Anderson's death sentence that "obvious

injustice" exists. Newyv. State, 807 So. 2d 52 (Fla. 2001). 1In

det erm ni ng whet her this standard has been nmet, this Court nmust
consider three factors: the purpose served by the new case; the

extent of reliance on the old law, and the effect on the

10



adm nistration of justice from retroactive application

Ferguson v. State, 789 So. 2d 306, 311 (Fla. 2001). Application

of these factors to Ring, which did not directly or indirectly
address Florida | aw, provides no basis for consideration of Ring
in this case. The United States Suprenme Court recently held

that an Apprendi claimis not plain error. United States v.

Cotton, 122 S.Ct. 1781 (May 20, 2002) (holding an indictrment's
failure to include the quantity of drugs was an Apprendi error
but it did not seriously affect fairness, integrity, or public
reputation of judicial proceedings, and thus did not rise to
|l evel of plain error). If an error is not plain error
cogni zabl e on direct appeal, it is not of sufficient magnitude
to be a candidate for retroactive application in collateral

proceedi ngs. United States v. Sanders, 247 F.3d 139, 150-151

(4th Cir 2002) (enphasizing that finding sonmething to be a
structural error would seemto be a necessary predicate for a
new rule to apply retroactively and therefore, concluding that
Apprendi is not retroactive). Every federal circuit that has
addressed the i ssue had found that Apprendi is not retroactive.

See, e.qg., MCoy v. United States, 266 F.3d 1245 (11th Cir.

2001). The one state suprenme court that has addressed the
retroactivity of Apprendi has, |ikew se, determ ne that the
decision is not retroactive. VWhisler v. State, 36 P.3d 290

11



(Kan. 2001). Moreover, the United States Suprene Court has hel d
that a violation of the right to a jury ¢trial 1is not

retroactive. DeStefano v. Wods, 392 U S. 631 (1968) (refusing

to apply the right to a jury trial retroactively because there
were no serious doubts about the fairness or the reliability of
the fact-finding process being done by the judge rather than the
jury).

B. The Ring decision does not apply to Florida.

This Court has clearly rejected the argunent that Ring
inplicitly overruled its earlier opinions upholding Florida s

sentenci ng schene. See e.qg. MIlls v. More, 786 So.2d 532, 537

(Fla. 2001). 1In Bottoson v. Moore, 27 Fla. L. Weekly S891 (Fl a.

Cct ober 24, 2002) this Court stated:

Al t hough Bottoson contends that he 1is
entitled to relief under Ring, we decline to
so hold. The United States Suprenme Court in
February 2002 stayed Bottoson’s execution
and placed the present case in abeyance
while it decided Ring. That Court then in
June 2002 issued its decision in Ring,
summarily denied Bottonson's petition for
certiorari, and lifted the stay wthout
mentioning Ring in the Bottonson order. The
Court did not direct the Florida Suprene
Court to reconsider Bottoson in |ight of

Ri ng.
See also King v. Moore, 27 Fla.L.Wekly S906 (Fla. OCct. 24,

2002). Ring does not apply because Florida s death sentencing

statute is very different fromthe Arizona statute at issue in

12



Ring. Under Arizona |law, the deternination of death eligibility
t akes place during the penalty phase proceedi ngs, and requires
t hat an aggravating factor exists. Thus, based solely on the
jury’s verdict finding Ring guilty of first-degree felony
nmurder, the maxi mum penalty he could have received was life

imprisonment. Ring v. Arizona, 122 S.Ct. at 2437. |In contrast,

this Court has previously recognized that the statutory maxi mum
for first degree nurder in Florida is death, and has repeatedly

rejected clains simlar to those raised herein. Cox v. State,

27 Fla. L. Wekly S585 (Fla. May 23, 2002); Bottoson v. State,

813 So. 2d 31, 36 (Fla. 2002), cert. denied, Case No. 01-8099

(U.S. June 28, 2002); Hertz v. State, 803 So. 2d 629, 648 (Fla.

2001), cert. denied, Case No. 01-9154 (U. S. June 28, 2002);

Looney v. State, 803 So. 2d 656, 675 (Fla. 2001), cert. denied,

Case No. 01-9932 (U.S. June 28, 2002); Brown v. Moore, 800 So.

2d 223, 224-225 (Fla. 2001); Mann v. Moore, 794 So. 2d 595, 599

(Fla. 2001), cert. denied, Case No. 01-7092 (U.S. June 28,

2002); Mlls, 786 So. 2d at 536-38. This is a pivotal
di stinction between Florida and Ari zona. Ring, at *13; Mill aney
v. Wlbur, 421 U.S. 684 (1975).

Moreover, contrary to Appellant’s claim Ring does not
require jury sentencing in capital cases, rather it involves

only the requirenent that the jury find the defendant death-

13



eligible. 1d. at n.4. A clear understandi ng of what Ring says
is essential to understanding why it doesn't apply to Florida's
capi tal sentencing procedures. As al ready recogni zed by this
Court, the Ring decision left intact all prior opinions

upholding the constitutionality of Florida's death penalty

scheme, including Spaziano v. Florida, 468 U. S. 447 (1984), and

Hldwin v. Florida, 490 U S. 638 (1989). It quotes Proffitt v.

Florida, 428 U. S. 242, 252 (1976), acknow edging that ("[i]t has
never [been] suggested that jury sentencing is constitutionally
required."”). Ring, at *9, n.4. In Florida, any death sentence
which was inmposed following a jury reconmmendation of death
necessarily satisfies the Sixth Amendnment as construed in Ring,
because the jury necessarily found beyond a reasonabl e doubt
that at | east one aggravating factor existed. Since the finding
of an aggravating factor authorizes the inposition of a death
sentence, the requirenent that a jury determ ne the conviction
to have been a capital offense has been fulfilled in any case in
which the jury reconmended a death sentence.

Even in the wake of Ring, a jury only has to make a finding
of one aggravator and then the judge may make the remaining
findings. Ringis limted to the finding of an aggravator, not
any additional aggravators, nor mtigation, nor any weighing.

Ring, 122 S.Ct. 2445 (Scalia, J., concurring)(explaining that

14



the fact finding necessary for the jury to make in a capital
case is |limted to “an aggravating factor” and does not extend
to mtigation or to the ultimate |ife-or-death decision which
may continue to be made by the judge); Ring, 122 S.C. 2445
(Kennedy, J., concurring)(noting that it is the finding of “an
aggravating circunstance” that exposes the defendant to a
greater punishnent than that authorized by the jury' s verdict).
Constitutionally, to be eligible for the death penalty, all the
sentencer must find is one narrower, i.e., one aggravator, at

either the guilt or penalty phase. Tuilaepa v. California, 512

U.S. 967, 972 (1994) (observing “[t]o render a defendant eligible
for the death penalty in a hom ci de case, we have indicated that
the trier of fact nust convict the defendant of nurder and find
one 'aggravating circunmstance' (or its equivalent) at either the
guilt or penalty phase.”). So, once a jury has found one
aggravator, the constitution is satisfied, the judge may do the
rest. We know this is true because the Court in Apprendi held,
and reaffirmed in Ring, that a prior violent felony aggravator
satisfied the Sixth Amendnent; therefore, no further jury
consideration is necessary once a qualifying aggravator is
f ound.

Furthernore, to the extent that Thibault clainms the death

penalty statute i s unconstitutional for failing to require juror

15



unanimty, or the charging of the aggravating factors in the
i ndictment, or special jury verdicts, Ring provides no support
for his clains. These issues are expressly not addressed in
Ring, and in the absence of any United States Suprenme Court
ruling to the contrary, there is no need to reconsider this
Court's well established rejection of these clainms. Sweet V.
Moore, 27 Fla. L. Wekly S585 (Fla. June 13, 2002); Cox V.
State, 27 Fla. L. Weekly S505, n.17 (Fla. May 23, 2002) (noting
that prior decisions on these issues need not be revisited
"unl ess and until" the United States Supreme Court recedes from

Proffitt v. Florida, 428 U S. 242 (1976)).

As this Court has recognized, "[t]he Supreme Court has
specifically directed | ower courts to 'leav[e] to this Court the

prerogative of overruling its own decisions.' Agostini V.

Felton, 521 U.S. 203, 237, 117 S.Ct. 1997, 138 L.Ed.2d 391

(1997) (quoting Rodriguez de Quijas Vv. Shearson/Anerican

Express, Inc., 490 U. S. 477, 484, 109 S.Ct. 1917, 104 L.Ed.2d

526 (1989))." MlIlls, 786 So. 2d at 537. The United States
Supreme Court has declined to disturb its prior decisions
uphol ding the constitutionality of Florida' s capital sentencing
process, and that result is dispositive of Thibault’s clainmns.
And finally, to the extent Ring would be applicable to

Thi bault, the requirements of same have been net. In its

16



sentencing order, the trial court found the existence of the
aggravating factor that the murder was commtted during the
course of a violent extended robbery (R 742). Appellant pled
guilty to the robbery (T 55). Consequently, the underlying
factual prem se for the finding of this aggravator was nade by
the judge at the guilt phase.

Additionally, the trial court found the existence of the
aggravating factor that Thibault had been convicted of another
prior violent felony (R 741). The judge' s finding of the prior
violent felony aggravator is exenpted from the holding in

Appr endi . Apprendi  explicitly exenpted recidivist factual

findings fromits holding. Apprendi, 530 U.S. at 490 (hol ding,
other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed
statutory maxi num nust be submtted to a jury, and proved beyond
a reasonabl e doubt). Thus, a trial court may make factual

findings regarding recidivism Walker v. State, 790 So.2d 1200,

1201 (Fla. 5'" DCA 2001)(noting that Florida courts, consistent
with Apprendi’s | anguage excluding recidivismfromits hol di ng,
have uniformy held that an habitual offender sentence is not
subject to an Apprendi). Because this is a recidivist
aggravator, the prior violent fel ony aggravator may be found by

t he judge even in the wake of Ring. Ring, 122 S.Ct. 2445 at n. 4

17



(noting that none of the aggravators at issue related to past

convictions and that therefore the holding in Al nendarez-Torres

v. United States, 523 U.S. 224 (1998), which allowed the judge

to find the fact of prior conviction even if it increases the

sentence beyond the statutory maxi mumwas not bei ng chal |l enged).

In summary, this claimis not properly before this Court
because it is unpreserved and has been wai ved. Further, this
Court has already rejected the argument that Ring applies to
Fl orida’s sentencing schene. Consequently, for the reasons

state above, Thibault is not entitled to relief based on Ring.

PO NT |

THI BAULT KNOW NGLY AND VOLUNTARILY WAI VED
THE ADVI SORY JURY ( RESTATED) .

Appel l ant argues that the trial court failed to conduct an
adequate colloquy regarding Thibault’s waiver of the advisory

jury for the penalty phase. This claimis without nmerit as it

18



is being raised for the first tine on appeal and as the record
reflects that Appellant’s counsel expressly waived the advisory
jury in Thibault’s presence, which is sufficient.

The standard of review is abuse of discretion. State v.

Carr, 336 So. 2d 358 (Fla.1976). Under the abuse of discretion

standard of review, the appellate court pays substanti al
deference to the trial <court’s ruling. A trial court’s
determ nation will be upheld by the appellate court "unl ess the
judicial action is arbitrary, fanciful, or unreasonable, which
i s another way of saying that discretion is abused only where no
reasonabl e man woul d take the view adopted by the trial court."”

Canakaris v. Canakaris, 382 So. 2d 1197, 1203 (Fla. 1980).

Thi bault has failed to preserve this issue for review. In

Giffin v. State, 820 So.2d 906, 913, (Fla. 2002), this Court

held that “the failure of a capital defendant to first attack
t he voluntariness of a waiver of a sentencing jury at the trial
court precludes reviewon direct appeal.” Here, Thibault failed
to raise the alleged insufficiency of the colloquy before the
trial court and therefore, may not raise the issue for the first
time on appeal .

Further, his claimis without nmerit. Regarding the waiver
of the advisory jury, the record nmust affirmatively show that

t he def endant voluntarily and intelligently waived the right to

19



have a sentencing jury render its opinion on the appropri ateness

of the death penalty. Lamadline v. State, 303 So. 2d 17,

20(Fla. 1974). The trial judge, upon a finding of a voluntary
and intelligent waiver, may in his or her discretion either
require an advisory jury recomendation, or may proceed to
sent ence t he def endant wi t hout such advi sory jury

reconmendation. Carr at 359; See also Palnes v. State, 397 So.

2d 648, 656 (Fla.1981), Sireci v. State, 587 So. 2d 450 (Fla.

1991), Muhammd v. State, 782 So. 2d 343, 361(Fla. 2001).

In Holnmes v. State, 374 So.2d 944, 949 (Fla. 1979), this
Court held that defense counsel’s express waiver, on the record,
in front of the defendant, of the advisory jury was sufficient
to satisfy the requirenent of a voluntary and intelligent

wai ver. See also Carr 336 So. 2d at 359 (Fla.1976) (hol di ng t hat

awitten waiver entered by a defendant satisfied the freely and
voluntary waiver). That is exactly what happened here. At the
pl ea colloquy on Thibault’s guilt, the trial court inquired of
both the state and defnese counsel:

THE COURT: And also with both |awyers, |
want your response to this: He is,| amsure,
legally entitled to a full phase two trial
with or without a jury. And is he waiving
t hat day or does he want that? Has that been
di scussed by the Ilawers; and have you
di scussed it with the client? That is a
whol e bunch of questions, | realize.
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DEFENSE COUNSEL: Your Honor, if | —could
answer first.

THE COURT: Yes.

DEFENSE COUNSEL: | have had quite a few
conversations with M. Thibault over the
course of the last two weeks. We have

di scussed nmany issues, one being obviously
if we were to go forward with just entering
a plea of guilty to the Court, we would have
the right to either have a phase two with or
without a jury; and it was ny understandi ng
that we would be requesting a phase two
hearing with just Your Honor.

And we have been over this and discussed
this. M. Massa is relatively new to this
case, as far as the preparations he would
need to nake to be prepared for phase two.
| believe he has been on vacation probably
no nore than a nonth. Il think a nonth is
probably even stretching it.

So this would be a decision that the three
of us would make at some point in time, but
| have had prelimnary discussions with M.
Thi bault. This is sonething we had al ready
decided we will go forward and do, if it
cones down to that.

THE COURT: All right. has the State nmade any
concessions, or does the State make any
concessi ons regarding a sent enci ng
reconmendati on?

THE STATE: Not at this tine, Judge.

THE COURT: So the State is neither
prohibited or restrained in any way from
seeking the death penalty, if that is the
State’s inclination at the phase two
heari ng.

THE STATE: That’'s correct, Judge.
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THE COURT: Does the State agree that the
State has no choice in the waiver of a jury
in a phase two sentencing in a capital case?

THE STATE: Yes. | believe if the defendant
wants to go without a jury and present it
just to Your Honor, | believe that is their
| egal right.

(T 37-39). The foregoing clearly reflects an express wai ver of
the advisory jury by defense counsel in the defendant’s
presence. Defense counsel unequivocally told the judge that he
and his client had “quite a few conversations” about the matter
over the preceding two-week period and that he was waiving the
advisory jury (T 37-38). Defense counsel did reserve the right
to have the advisory jury if discussions with newly appointed
phase two counsel | ed Appellant to feel otherw se, but ended his
statenment by repeating that the waiver was “sonmething we had
al ready decided we will go forward and do, if it comes down to
that.” (R 38). Thus, read in totality, defense counsel’s
statement was an express waiver of the right to an advisory
jury. In an abundance of caution, he reserved the defendant’s
right to change his mnd if discussions with newly appointed
phase two counsel led himto feel that he wanted an advisory

jury. Based on the foregoing, this claimshould be denied.
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CONCLUSI ON

For the foregoing reasons, it is respectfully submtted

that the decision of the trial court should be affirned.
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