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PRELI M NARY STATENMENT

Thi s proceedi ng involves the appeal of the circuit
court's denial of post-conviction relief follow ng an
evidentiary hearing on M. Rivera’s claimthat trial counsel
provi ded ineffective assistance at the penalty phase. That

hearing was ordered by this Court in Rivera v. State, 717 So.

2d 477 (Fla. 1998). The circuit court had previously denied
post-conviction relief on M. Rivera's other post-conviction
cl ai ns.

The follow ng symbols will be used to designate

references to the record in this appeal:

"R." -- record on direct appeal to this Court;

“1PC-R.” -- record on prior Rule 3.850 appeal to this
Court;

"2PC-R." -- record on instant 3.850 appeal to this Court;

"Supp. 2PC-R." -- supplenental record on instant 3.850

appeal to this Court.






REQUEST FOR ORAL ARGUMENT

M. Rivera has been sentenced to death. The resolution
of the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to
all ow oral argunment in other capital cases in a simlar
procedural posture. A full opportunity to air the issues
t hrough oral argunment would be nore than appropriate in this
case, given the seriousness of the clains involved and the
stakes at issue. M. Rivera, through counsel, accordingly

urges that the Court permt oral argunment.
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Vi i

PROCEDURAL HI STORY

M. Rivera was charged by indictnment on August 6, 1986,
with first degree nurder in the Seventeenth Judicial Circuit,
Broward County (R 2164). M. Rivera was adjudicated guilty
on April 16, 1987, and on April 17, 1987, the jury recomended
a death sentence (R 2296, 2307). On May 1, 1987, the trial
court inposed a death sentence (R 2308-13). On direct
appeal, this Court affirmed M. Rivera's conviction and
sentence but reversed the finding that the of fense was col d,

cal cul ated and preneditated. Rivera v. State, 561 So. 2d 536

(Fla. 1990).

On October 31, 1991, M. Rivera filed a nmotion under Fla.
R Crim P. 3.850 and subsequently filed two anended Rul e
3.850 notions. The circuit court initially ordered an
evidentiary hearing on Claimll F, J and K, and Claim Xl X
(1PC-R. 1205-06). At the evidentiary hearing, when the State
began attenpting to present evidence on Clainms XX and XXI,
upon whi ch no hearing had been granted, the court ordered a

hearing on those clainms as well and set a later date for that



hearing (1PC-R 190-99). The court summarily denied the
remai nder of the clainms without attaching any files and
records denpnstrating that the clains were conclusively
refuted by the record (1PC-R 1205-06). The circuit court
subsequently denied all relief (1PC-R 1717-21).

M. Rivera appealed. This Court remanded for an
evidentiary hearing on M. Rivera’ s claimthat trial counsel
provi ded ineffective assistance at the penalty phase and

affirmed the circuit court’s denial of relief as to other

claims. Rivera v. State, 717 So. 2d 477 (Fla. 1998).

The evidentiary hearing ordered by this Court was held on
April 26 and 27, 1999. After the hearing, M. Rivera and the
State filed nenoranda (2PC-R. 354-94, 395-415, 416-26). The
circuit court denied relief (2PC-R 584-600). M. Rivera
timely filed a notice of appeal (2PC-R 602).1

STATEMENT OF THE FACTS

A TRI AL AND DI RECT APPEAL
M. Rivera s trial was held in April 1987. The jury
returned a guilty verdict on April 16, 1987 (R 1899). The

penalty phase began on April 17, 1987 (R 1904).

M. Rivera filed a second Rule 3.850 notion on October 1,
1999, and anended that notion on Septenber 28, 2001 (2PC-R
Vol . 2 at 262-339; Vol. 3 at 534-583). The notion is still
pending in the circuit court. This Court recently directed
the circuit court to hold proceedings on that notion.

2



After the guilty verdict, defense counsel requested a
conti nuance of the penalty phase:
THE COURT: When do we have the penalty?

MR. HANCOCK: Judge, | would ask we start
t onor r ow nor ni ng.

MR. MALAVENDA: Judge, | can't start that

qui ck.
THE COURT: Oh, well | don't want to
subject this jury any nore than -- | was

going to say this afternoon.

MR. MALAVENDA: Judge, | started yesterday
trying to call people up on this. 1've got
a psychiatrist and I need Dr. Livingston.

THE COURT: Well, you should have been
prepared for the possibility.

MR. MALAVENDA: Right. | know that.

(R 1901-02). Counsel's request for nore time in which to
prepare was denied (R 1903). The penalty phase began at 9:00
a.m the following norning (R 1904).°2 This was the first
time counsel had ever proceeded to penalty phase in a capital
case (R 2089).

At the penalty phase, the State presented the testinony
of assistant state attorney Joel Lazarus, who had prosecuted

M. Rivera in another case. Lazarus testified that the victim

At that tinme defense counsel again requested a continuance
because the defense wished to call Dr. Wight, the nedical exam ner,
as a witness, but he was out of town (R 1905). The request was
denied (R 1908).



in that case was Jennifer Goetz and that M. Rivera was
convicted of “[f]our counts. Attenpted nurder in the first
degree, ki dnapping, aggravated child abuse, aggravated
battery” (R 1923). On cross-exam nation, when defense
counsel asked questions to denonstrate that the four
convictions were based upon the sanme set of facts, Lazarus
descri bed the convictions as arising from“four separate
crimes all occurring July 10th, 1986" (R 1924). The State
al so presented forner assistant state attorney Bruce Raticoff,
who testified he had prosecuted two cases against M. Rivera
in 1980 for burglary with intent to conmt battery and for

i ndecent assault on a child under fourteen (R 1929).

The defense presented the testinony of M. Rivera's
sisters, Elisa and Mriam Elisa Rivera' s testinmony on direct
exam nation consists of two transcript pages during which
trial counsel asked her questions such as “Do you have
anything to say about M chael, about how you feel about this
situation?” and “In light of [Mchael’ s past] problens, do you
still feel the way that you just said, that you love hinm?” (R
1937). On cross-exam nation, the State asked when M. Rivera
began having problenms, and Elisa testified that M. Rivera's
probl ems began “when he was nol ested himself” (R 1939). The

prosecut or asked Elisa what problens M. Rivera had, and Elisa



testified “he was always to hinself and he started falling
farther away fromus than he used to be, and he just cl osed
up” (R 1939).

Mriam Rivera' s testinmony on direct exam nation al so
consists of only two transcript pages during which trial
counsel asked questions such as “how woul d you descri be your
relationship to your brother at that point?” and “Are there
any good things that you can say about your brother?” (R
1942- 43) .

Peter Rivera, M. Rivera s brother, testified on direct
exam nation for about three transcript pages (R 1945-47).
Trial counsel asked himif he was aware of all of M. Rivera's
prior convictions and then asked, “in light of all that
information that you have of your brother, how do you fee
about himtoday?” (R 1946). When asked, “ls there any good
t hi ngs you have to say about M chael,” Peter answered that M.
Ri vera was “very helpful” (R 1946). Peter also testified
that M chael had girlfriends and that he had heard that when
M chael was thirteen or fourteen, he was nolested by a M.
Donovan (R. 1947). On cross-exam nation, the State elicited
that Peter had only heard about the Donovan incident fromhis
not her, that M. Rivera was friends with Donovan and went on

trips with himand that Peter did not know whet her Donovan or



M. Rivera had initiated the alleged nolestation incident (R
1948-49). The State also elicited that Peter had told police
that M. Rivera was “a total maniac” when he got mad (R 1949-
50) .

Judith Del ease, Peter’s girlfriend, testified for one and
one- hal f pages on direct exam nation (R 1952-53). She had
known M. Rivera for three years, had never seen himin
wonmen’ s cl ot hing, never saw him do anything which would cause
her concern, and knew he had a girlfriend (R 1952-53). \Wen
trial counsel asked, “Now is there anything good that you have
to say about M chael,” Ms. Del ease testified, “I know M chae
couldn’'t have done this. | knowthis is wong” (R 1953). On
cross-exam nation, the State elicited that Ms. Del ease and
Peter did not really associate with M. Rivera, that M.

Del ease could count the nunber of tinmes she had been out with
M. Rivera on one hand and that when she first began dating
Peter, M. Rivera was in prison (R 1953-54). On redirect,
trial counsel elicited that M. Rivera hel ped his parents
“move stuff around the house” and hel ped Ms. Del ease “take a
tree out of the back yard” (R 1955).

A wonan identified only as “Linda” testified that she
went to a concert with M. Rivera in 1985 and descri bed that

evening in sone detail (R 1960, 1962-63). After the concert,



M. Rivera took Linda home, where she lived with her parents
(R 1963). About 1:30 a.m that night, M. Rivera called
Li nda, who berated himfor calling so | ate and di sturbing her
parents (R 1964-65). About 3:30 or 4:00 a.m, Linda received
a call from®“a different man” who “sounded very frustrated,
capabl e of anything in my opinion” (R 1965). The caller
t hreatened Linda s nother, and the next day, Linda reported
the incident to the police (R 1965). Linda believed the
caller was M. Rivera (R 1965). Linda explained that she was
testifying because she believed “M chael is not a nmurderer and
this is another side of Mchael that is uncontrollable for
himt (R 1966). Linda testified, “1 believe Mchael suffers
froma nental disorder because | saw the nice side of M chael.
|’ ve never seen the bad side of hinf (R 1966).

On cross-exan nation, the prosecutor brought out that
Li nda had gone out with M. Rivera only the one tinme and that
at nost, M. Rivera had dropped by Linda’s house maybe three
times but certainly less than ten tinmes (R 1971-72). Linda
knew not hing about M. Rivera' s background except what he told
her (R 1970). The person who called during the night after
t he concert and threatened her nmother sounded viol ent, and
Li nda thought the person m ght be able to kill or harm her or

her famly (R 1973-74). Linda was certain the caller was M.



Ri vera, but when she confronted him he did not admt to being
the caller (R 1975, 1981-82). Linda believed M. Rivera had
two sides, one of which was capable of killing an el even-year-
old child (R 1988-89).

M. Rivera's girlfriend, Lisa Keena, testified for two
and one-half transcript pages on direct exam nation (R 2090-
92). She had been M. Rivera's girlfriend for about a year
and a half (R 2090). She was aware he had been in jail,
still talked to himon the phone, |oved himand thought he was
a nice guy (R 2090-91). She had no concerns about | eaving
M. Rivera with her children (R 2091-92).

M. Rivera s nother, Esther Rivera, testified for about
five transcript pages on direct exam nation (R 2096-2101).
Ms. Rivera |loved her son, even though she knew about his
sexual problens (R 2097). M. Rivera lived with his nother
nost of his life and hel ped her around the house (R 2097-98).
M. Rivera was “fine” with his siblings and nade draw ngs (R
2099-2100). WM. Rivera was there when his nother or sister
needed him (R 2101).

Dr. Patsy Ceros-Livingston, a clinical psychol ogi st,
testified that she had interviewed M. Rivera three tinmes, for
a total of seven and one-half hours (R 1992-93). Dr. Ceros-

Li vingston read her witten report to the jury (R 2007). Dr.



Ceros-Livingston read brief summaries of M. Rivera’s
educational history, his relationships with famly nmenbers and
friends and his enploynment history (R 1995-98). Dr. Ceros-

Li vingston briefly referred to sone drugs M. Rivera had used
(R 1994, 2026, 2031, 2032). At sone length, Dr. Ceros-

Li vi ngston described M. Rivera s sexual history and
fantasies, his encounters with | egal authorities, his wearing
woman’ s bathing suits and exposing hinself to wonen, his
attendi ng sexual offender programs while on probation and in
prison, being nolested by Bob Donovan from age 14 until age 16
or 17, his continuing relationship with Donovan, his attenpt
to rape a woman, the incident with Jennifer Goetz and neking
obscene phone calls (R 1998-2006, 2008-32). M. Rivera said
he had nothing to do with Staci Jazvac’'s nurder (R 2025-26).
M. Rivera said he had called Starr Peck and told her he had
nmurdered Staci Jazvac, but that story was a fantasy (R 2027-
29).

Dr. Ceros-Livinston diagnosed M. Rivera with borderline
personal ity disorder, exhibitionismand transvestism (R
2033). Dr. Ceros-Livingston believed the tinme she spent with
M. Rivera was a sufficient basis for her diagnoses (R 2041).
The borderline personality disorder diagnosis was based upon

M. Rivera's history of inpulsivity, unstable relationships,



| ack of control of anger, identity disturbance, affective
instability, and intol erance of being alone (R 2034-36). The
di agnosi s of exhibitionismwas al so based on M. Rivera’'s
hi story (R 2037-38), as was the diagnosis of transvestism (R
2038- 39).

Dr. Ceros-Livingston gave M. Rivera three tests, the
Dr aw- A- Person Test, the Carl son Psychol ogi cal Survey and the
M nnesota Mil ti phasic Personality Inventory (MWI) (R 2039).
The Draw A- Person Test indicated a strong obsessive-conmul sive
mechani sm voyeuristic and inhibition tendencies, excessive
sensuality, effem nacy and sexual anbival ence (R 2040). The
MWl indicated that M. Rivera was i mmture, narcissistic and
dependent, was unconfortable around the opposite sex, showed
sone paranoi a and suspici ousness, and may have problens with
drug abuse (R 2041). On the Carlson test, M. Rivera fell
within the normal range (R 2041-42). Dr. Ceros-Livingston
read from her report regardi ng what the psychol ogi cal
literature said about M. Rivera' s personality characteristics
and behavi or (R 2042-45).

Dr. Ceros-Livingston testified that at the time of Staci
Jazvac’s nmurder, M. Rivera was under the influence of extreme
mental or enotional disturbance (R 2046). Counsel asked the

expert to assune that M. Rivera nmade threatening phone calls

10



in which he identified himself as “Tony,” and asked whet her

M. Rivera was under extrene duress or under the substanti al
dom nati on of another person (R 2047). Dr. Ceros-Livingston
testified that although borderline personality disorder can
soneti mes produce psychosis which mght occur “[i]f the person
really thought that they were two people,” but “lI don’t have
that” (R 2048). When asked if she had an opini on whet her or
not M. Rivera s capacity to appreciate the crimnality of his
conduct or to conformhis conduct to the | aw was substantially
inpaired, Dr. Ceros-Livinston testified, “Yes. | think

woul d say this, counsel: the history that I have indicates to
me that M. Rivera is a very inpulsive, driven person” (R
2049) .

On cross-exam nation, the prosecutor brought out that al
of Dr. Ceros-Livingston’s data came from M. Rivera and that
she had not talked to any of M. Rivera s famly nenbers (R
2068-69). Because the evaluation was confidential, Dr. Ceros-
Li vi ngston believed she was not permtted to talk to famly
menbers (R 2069-70). Before Dr. Ceros-Livingston perforned
t he eval uation, defense counsel had told her, “You ve got the
court order [to do a confidential evaluation] and try to get
as nmuch information as you can” (R 2073). The only docunent

Dr. Ceros-Livingston reviewed was a probable cause affidavit

11



regardi ng the Jennifer Goetz offense, and she did not read any
police reports about the Jazvac hom cide (R 2074-75, 2084-
85) .

The jury recommended death by a vote of 12 to 0 (R
2139). The court inposed death, finding four aggravating
ci rcunstances: prior conviction of violent felony, commtted
during comm ssion or attenpt to commt ki dnappi ng and sexua
battery, heinous, atrocious or cruel, and cold, cal culated and
premeditated (R 2147-49). The court found one statutory
mtigating circunmstance--conmtted while under the influence
of extreme nental or enotional disturbance--and no
nonstatutory mtigating circunstances (R 2150-52).

On direct appeal, this Court summari zed the evidence
presented at the penalty phase as foll ows:

During the penalty phase, the state introduced

evi dence of prior convictions. [footnote om tted]

Ri vera introduced the testinony of his sisters,

Elisa and Mriam through whomthe jury | earned that

Ri vera was hinself the victimof child nolestation.

Rivera' s present girlfriend testified that she had

no concerns about |eaving himwth her children.

Rivera' s former girlfriend was allowed to testify

under an alias. She expressed the opinion that

Ri vera had two personalities. Through M chael he

denonstrated a good side and through “Tony” he

exposed his dark side which conpelled himto do

terrible things.

Dr. Patsy Ceros-Livingston, a clinical psychol ogi st,

interviewed Rivera in jail. She diagnosed Rivera as

having a borderline personality disorder, which is

characterized by inpulsivity, a pattern of unstable

12



and intense interpersonal relationships, |ack of
control of anger, identity disturbance, affective
instability, intolerance of being alone, and
physically sel f-damagi ng acts. The doctor also
di agnosed exhi bitionism voyeurism and
transvesti sm

Dr. Ceros-Livingston opined that Rivera acted under
extreme duress and that he had some speci al

conpul sive characteristics that substantially
inpaired his capacity to appreciate the crimnality
of his conduct or to conformthis conduct to the
requi renment of the | aw.

Rivera v. State, 561 So. 2d 536, 538 (Fla. 1990). This Court

struck the cold, cal culated and preneditated aggravati ng
factor. [|d. at 540. The Court affirmed the trial court’s
finding of only one statutory mitigating factor: “W concl ude
on this record that the trial court was acting within the
paranmeters of its discretion in rejecting the additional
mtigating factors. The trial court’s findings with regard to
t he exi stence or nonexistence of mtigating circunmstances are
supported by substantial conpetent evidence.” [d. at 540-41.
The Court concluded that striking an aggravating factor did
not require resentencing: “On this record, we are persuaded
that the one mitigating factor wei ghed agai nst the magnitude
of the aggravating factors would render the same result in the
trial court bel ow, absent the single invalidated aggravating
circunstance.” 1d. at 541.

B. POST- CONVI CTI1 ON

13



In its opinion remandi ng for an evidentiary hearing, the
Court described the mtigation which M. Rivera contended
coul d have been presented had trial counsel conducted an

adequate investigation. Rivera v. State, 717 So. 2d 477, 484-

85 (Fla. 1998). The Court then explained why an evidentiary
heari ng was necessary: “Considering the volunme and extent of
these alleged nmtigators in conparison to the limted
mtigation actually presented at trial, we agree with Rivera
that he warrants an evidentiary hearing on his claim of
penal ty phase ineffective assistance of counsel.” 1d. at 485.

1. Defici ent Performance

At the evidentiary hearing, nmenbers of M. Rivera's
fam |y and other |lay witnesses explained that trial counsel,
Edward Mal avenda, did not contact them and/or did not ask them
what they knew about M. Rivera's life. M. Rivera s sister
Mriamtestified that Mal avenda brought her and other famly
menbers to his office the night before or the norning of the
day they testified at the penalty phase (2PC-R. Vol. 6 at
145). Mal avenda did not ask Mriamif she knew anythi ng about
M. Rivera s drug use, although Mriam “would have been nore
than willing to tal k about anything he wanted to tal k about”
(1d.).

M. Rivera's sister Elisa testified that she only net

14



Mal avenda the day before or on the day she testified:

Q Did you have an opportunity to speak to
[ M. Mal avenda] any tine after M chael was arrested
in February of ‘867

A The only time | renmenber speaking to him |
believe, the day of the trial. It was nore like to
| et us know what was goi ng on.

Q He never spoke to you any tine prior to
t hat ?

A No.

Q Did he ever try to contact you prior to
t hat ?

A No.

Q Did you--

A | believe that was the first time | even

met the guy, was the day before the trial.
Q And what happened the day before the trial?

A We went into his office, and he just had a
conference with us |ike howit was going to go and
what to expect because | never been in a courthouse
before or a courtroom It was basically he wanted
to let us know what was |like t.v. and what wasn’t
type of thing.

Q Did he ever at that tine or any tinme prior
to this ask you about M chael’s drug use?

A No, he didn't.

Q Okay. And if he had asked you about the
drug use, would you have told himwhat you know?

A | would have told hi mwhatever he needed to
know, sure. There would be no reason to not, you
know. | don’t see a reason why | wouldn't.

15



Q Okay. About how | ong was that neeting when
you went into his office?

A Twenty m nutes the nost. It wasn't that
| ong.

Q Did he neet with you individually?

A No. He nmet the famly as a group. It
wasn’t individual.

Q He never spoke to you one-on-one?
A No.
Q Did he ever go over testinmony with you,

what he was going to be asking you?

A No. It was nore or less to |let us know
what to kind of expect. Where the jury is going to
be sitting. Wat people are going to be sitting, so
we could get famliar what the room | ooks |ike
before wal king in there.

Q But again, if he had asked you questions
about the drugs or Robert Donavan or whatever, you
know, you would be able to tell hinf

A Yes.

Q And you would be willing to tell hinf

A Yes, of course.

(2PC-R Vol. 6 at 160-61).

M. Rivera's brother Peter testified that Mal avenda
contacted himonce and had himconme to Mal avenda’ s office
about four to six nonths before M. Rivera s trial (2PC-R

Vol. 6 at 180). At that neeting, Ml avenda asked Peter about

M. Rivera's alibi (l1d.). Ml avenda talked to Peter “very

16



little” about the penalty phase, and that discussion occurred
right after M. Rivera was found guilty, the day before the
penalty phase (l1d. at 180-81). At that time, Ml avenda asked
Peter “a little bit” about M. Rivera s drug use, and Peter
told himthat M. Rivera used a |lot of drugs (ld. at 181).
When Peter testified at the penalty phase, Ml avenda did not
go into detail about M. Rivera' s drug use (1d.).

Danny Franklin had been friends with M. Rivera for about
ten years, beginning when M. Rivera was 13 or 14 years old
(2PC-R. Vol. 6 at 186-87). After M. Rivera was arrested, no
attorney or investigator for M. Rivera tried to contact
Franklin (Ld. at 199). Franklin was living in Florida at the
time, at the sane address where he had |ived for six or seven
years (ld.). He was available to come to court to tal k about
what he knew about M. Rivera (ld.). Franklin was shown
Def ense Exhibit 1, a phone nessage from Franklin to Ml avenda
dat ed Septenmber 4, 1986 (ld. at 200). Franklin “[v]ery
vaguel y” renmenbered calling Mal avenda about M. Rivera, but
did not renmenber Mal avenda ever calling himback (1d.). The
t el ephone nunber on the nmessage to Mal avenda was Franklin's
phone number at the tinme (l1d.). Franklin thought he had
talked to Peter Rivera, who told himto call Ml avenda to see

i f Malavenda could use himat trial (ld. at 201). Franklin

17



remenbered that he never spoke to Mal avenda (1d.).

Mark Peters knew M. Rivera through Andy Ranos, who sol d
crack cocaine (2PC-R Vol. 6 at 202-03). 1In 1986, Ml avenda
t ook Peters’ deposition (lLd. at 207).% After the deposition,
Peters never tal ked to Mal avenda again (ld.). About six weeks
| ater, Peters noved to Orlando, where he |ived at 4019 Barwood
Drive, which was rented in the nane of his nother, Lorraine
Peters (1d. at 208). At the time, Peters had a state |.D.
card whi ch showed his address as 4019 Barwood Drive (ld. at
209). Peters lived at that address for three or four years
(Ld.).

When M. Rivera's counsel attenpted to ask Peters whet her
any investigator ever cane to speak to himafter the Apri
1986 deposition, the State objected, arguing that “[t]his
i ssue has also been affirmed by the Florida Suprenme Court that
this witness was, in fact, unavailable and that M. Ml avenda
was not ineffective to present this alibi wtness” (2PC-R
Vol. 6 at 209-10). M. Rivera s counsel explained that the
def ense was trying to show that Peters was avail able as a
mtigation witness for the penalty phase (l1d. at 210). The

court sustained the State’s objection (1d.).

3The deposition occurred on April 21, 1986 (2PC-R. Vol. 6
at 208).
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M. Rivera |lived with Andy Ranps from about August or
Sept enber of 1985 until January or February of 1986 (2PC-R
212-13). Ranpbs was distributing cocaine fromhis house (Ld.
at 212). In April of 1986, Ranmps was incarcerated for
possessi on of cocaine, distributing cocaine and carrying a
conceal ed weapon (ld. at 219). He was rel eased on Decenber
23, 1986, and placed on three years’ probation (l1d.). Wile
on probation, Ranps reported to the state every nonth, and the
state had his address (ld. at 220). The only tinme anyone
tal ked to Ranbs about M. Rivera was when a police detective
cane to his hone right after the offense occurred (1d.).
Whi | e Ranbs was on probation, no one cane and asked himto
testify at M. Rivera' s trial (ld.).

On cross-exam nation, the state asked Ranps, “Certainly
you were not going to cone into a courtroomin Broward County
at the defendant’s trial and testify that you were, in fact,
running a crack house and dealing in drugs, were you, Sir?”
(2PC-R Vol. 6 at 223). Ranps answered, “That’'s what |
stated, ma’am” continuing, “l spent ny tinme for that. | did
my time for that” (l1d.). On redirect, the foll ow ng exchange
occurred:

Q | * m goi ng back to 1987 when you were on

probation, and if you would have been given a

subpoena to cone to court and testify about what

you're testifying to --
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A In 1987, | did ny tine. | got punished for
dealing drugs, for firearms. | went and did ny
time. | could have done nore than what | did. It
cost nme noney for nmy attorney. | did eight nonths
and | was a good prisoner. |I'mout. | wouldn't
have been afraid to state what | just stated today.

Q You don’t think you would or you would
have?

A No, mr’ am because |I’m done. | paid ny
puni shnent. | conpleted ny puni shnent and | nade
three years probation. | nmade three years
probation. A lot of people said you don’t nake
three years probation. You end up going back to
prison. | nmade it. So | have nothing to hide.

Q So in April of *87, you would have had
nothing to hide if you were subpoenal[ed] to cone to
Court ?

A Correct, ma’ am

(Ld. at 227-28).

Mal avenda testified that Danny Franklin’s nanme “rings a
bell,” but he could not remenber what he did about Franklin
(2PC-R. Vol. 6 at 96). \When shown the tel ephone nessage from
Danny Franklin, Ml avenda testified that the nessage contai ned
his nane and the nane of the secretary who worked for him at
the time, but he could not renmenber anything about contact
with Franklin (l1Ld. at 97-99). The nane of Andy Ranpbs al so
rang a bell with Malavenda (ld. at 96). Ml avenda was shown
an investigation billing which reflected a neeting between
Mal avenda and his investigator regarding “Goyette, Tayl or,

Ranpos, and Rogers, Mark Peters” (ld. at 99-100). Mal avenda
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testified that he could not tell if the billing related to the
penal ty phase and that the billing was not detailed enough to
tell whether they ever found these witnesses (ld.). Later,

Mal avenda testified that Ranpbs was one of the names M. Rivera
had provided him and he had asked his investigator to | ocate
Ramps (2PC-R. Vol . 7 at 349-50). Ml avenda did not recall the
investigator telling himthat Ranmpbs had been found and was on
probation (ld. at 350).

Mal avenda’ s theory for the penalty phase was to show
“whether [M. Rivera] was disturbed at the tinme, whether he
appreci ated the consequences, you know, of his acts even
t hough he clai med i nnocence, and whether or not he had been
nmol ested hinself. | mean, he had a history of that. And if
he was a person that other people cared about, you know, was
he loved” (2PC-R. Vol. 6 at 94-95). Ml avenda knew t hat M.

Ri vera had used drugs and had experienced child sexual abuse
(lLd. at 95).

Mal avenda expl ai ned what he did to prepare to present M.
Ri vera’'s drug abuse:

Ckay. Wth the drug abuse, the only information

| had about his drug abuse was primarily from what

M chael had told nme, and | believe his brother had

i ndi cated that he had done sone drugs. M chael had

given me nanmes of people, certain people. | can't

remenber who they are that he was supposedly doing

these drugs with and | couldn’t |ocate those people.

That’s what | did. But also, you know, his famly,
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| believe Peter testified as to his drug abuse.
Doctor Patsy Ceros-Livingston testified to his drug
abuse in her report.

| mean, | may not have done, you know, detailed
i nvestigation, but we did present sonme evi dence of
that. | believe through the report of Doctor Patsy

Cer os-Livingston, she tal ked about hi m doi ng drugs |
think as early as age of 14 years old. He started
out with crack cocaine. He did sonme pot. He also
used al cohol on a regular basis, and so | nean we
did present that.

(2PC-R. Vol. 6 at 95).
As far as the drug use is concerned as |

indicated earlier, I was not able to confirma | ot

of that based on the names that he gave nme. Through

the penalty phase, you know, it came out through

Doctor Livingston’s report, and it also came out

t hrough his brother that he was doing drugs. As far

as getting other people in here, | couldn't get them

in here.
(Ld. at 100-01).

When asked if he recall ed specific conversations with
fam |y menbers regarding M. Rivera's drug use, Ml avenda
responded, “1 recall speaking I think primarily with Peter
about the drugs, and that’s when we were | ooking for w tnesses
for the alibi wtnesses” (Ld. at 129-30). \When recalled by

the State, Ml avenda testified that Peter Rivera “talked to ne

alittle bit about [M. Rivera s drug use]” (2PC-R. Vol. 7 at

341). Peter gave Mal avenda “sonme nanes of possible w tnesses
that we tried to locate. | don't recall who those w tnesses
are” (ld. at 342). Ml avenda tried to find those w tnesses,
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but was unsuccessful (l1d.). M. Rivera provided sone nanes of
possi bl e wi t nesses, but Ml avenda did not renmenber those nanes
(Ld. at 343). The State asked Malavenda if M. Rivera's
famly menbers were cooperative with him and he responded:
A The only person that | recall having any
conversation with and when | say conversation, |

mean nore than once is Peter Rivera.

Q Do you recall approximately how nany tines
you spoke with hinf

A | think I was talking to himat |east once
a week. | mean because | was asking himif he knew
certain people, if we could |ocate certain peopl e,
t hi ngs of that nature.

Q Was he hel ping you with that?

A He was hel ping me as nmuch as he could, yes.

Q Did you speak with himon the tel ephone or
in person?

A | believe | spoke to himprimarily on the

phone, and I’msure | nmet him you know, in person a

couple of times, yes.
(2PC-R. Vol . 7 at 343-44). WMal avenda could not recall if he
had conversations with M. Rivera's parents or sisters
specifically concerning drug use (ld. at 351-52). Mal avenda
presented all the evidence of drug use that he could get (ld.
at 352).

Mal avenda testified that he was “in the process of
preparing for [the penalty phase]” when the guilt phase ended

and did not wait until after the guilt phase to begin penalty
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phase preparation (2PC-R. Vol. 6 at 125). Ml avenda testified
that “fromthe beginning of the case when | took it, | was
preparing for both, for both guilt phase and sentenci ng phase”
(2PC-R. Vol. 7 at 340). Regarding his request for a
conti nuance of the penalty phase, Ml avenda testified:

[ T] he reason | requested a continuance and |

think it’s in the transcript at the sentencing

point. | wanted Doctor Wight to be present and he

wasn’'t avail able. That was ny main concern.

needed him for sone mtigating purposes, so | was

asking for a continuance. That was the nmain

purpose. | wanted Doctor Wi ght avail abl e.

(Ld. at 341). Malavenda testified that he was prepared to
present other evidence of mtigation (1d.).

Regardi ng contacts with M. Rivera s famly, Ml avenda
testified, “I think at | east once a week | was comruni cati ng
with sonebody in his famly. | was communicating with Peter a
lot, and I know | talked to his nmother every now and then. |
didn't have a | ot of conversations with his dad. | know | was
conmmuni cating with [M. Riveral] a lot” (2PC-R Vol. 6 at 126).
On cross-exam nation, Ml avenda testified that when he spoke
to the famly, they did not have a | ot of great things to say
about M. Rivera, which is why he relied upon Dr. Ceros-
Livingston to get into a |lot of those areas (ld. at 127-28).

On redirect, Ml avenda agreed that mitigati on does not consi st

sol ely of good things “because a | ot of bad things were
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brought out during the sentencing phase. | couldn't find a

| ot of good things to say about hini (ld. at 129). Ml avenda
al so agreed that the famly could have tal ked about the bad
things as well as the good (1d.).

WIlliam Venturi was the defense investigator at the tine
of M. Rivera s trial (2PC-R Vol. 7 at 325). Venturi
reviewed his bills for M. Rivera's case (ld. at 326-30). The
only nanes of potential w tnesses on these bills were M nery,
Rei d, Goodi ng, Mark Peters, Kal atan, Groose, Spivak, Griskin,
an i nformant nanmed Judy, Goyette, Taylor, Ranps and Rogers
(Ld. at 327-39). |If he had attenpted to |l ocate and serve
t hese people, that would have been on the bills (Ld. at 329).
He did serve three subpoenas on April 8, 1987, but the bills
do not nane the people served (lLd.). |[If the record reflects
that he was paid the total amount of these bills, Venturi
testified that the bills would reflect all the work he did on
the case (lLd. at 330). The bills accurately represent what
Venturi did on M. Rivera's case (ld. at 331).

Venturi did not remenber the nane of Danny Franklin (Ld.
at 330). Venturi did renenmber once going to a gas station to
neet sonme of M. Rivera’'s fam |y nenbers, but did not renenber
what the neeting was about or which famly nmenbers were there

(Ld.). Venturi did not remenber if he spoke to w tnesses
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about M. Rivera s drug use (ld.). Venturi did not recal
whet her Mal avenda asked himto | ook for witnesses for the
penalty phase (l1d. at 330-31).

Dr. Ceros-Livingston testified that she woul d not have
been able to talk to M. Rivera' s famly nenbers at the tine
she eval uated hi m because she was asked to do a confidentia
eval uation (2PC-R. 7 at 365). Her standard practice when
conducting an evaluation is not to talk to outside sources of
information unless the attorney specifically tells her to do
so (ld. at 365-66). |If Mal avenda had said she should talk to
fam |y menbers, she would have done so (ld. at 366). Dr.
Ceros-Livingston did not go to Mal avenda and tell himit would
be hel pful for her to talk to people about M. Rivera s drug
use (ld.). The information M. Rivera provided the doctor
about his drug use was not enough for her to diagnose
addiction (1d.). Information that M. Rivera was a
crackhound, was living in a crack house, was doing $300 a day
in crack cocai ne and was on a crack run the day of the offense
coul d have indicated to Dr. Ceros-Livingston that M. Rivera
suffered fromaddiction (Ld. at 367). The doctor had sone of
that information (l1d. at 368). Dr. Ceros-Livingston is not an
expert in addictionology and did not know as nuch about crack

cocaine in 1987 as she does today (ld. at 369).
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Dr. Faye Sultan, a clinical psychol ogist with expertise
in the evaluation and treatnment of sexual and physical abuse
and di sorders, evaluated M. Rivera for the post-conviction
proceedi ngs (2PC-R. Vol. 6 at 232). Dr. Sultan testified that
her nost significant difference with Dr. Ceros-LivVvingston
concerned M. Rivera's history of drug abuse (2PC-R. Vol. 7 at
269). Dr. Sultan explained that Dr. Ceros-Livingston’s report
showed that M. Rivera provided information regarding his use
of crack cocaine, but that Dr. Ceros-Livingston did not “do
anything with that information at all” (ld.). Dr. Ceros-

Li vingston did not question M. Rivera “about the extent of

his use, about the way that was interfering with his life, how

it was inmpacting his ability to control his sexual inmpulses,

or how it m ght have been exascerbating [sic] his sexua

acting out” (ld.). Dr. Ceros-Livingston did not nmake a

di agnosi s based upon M. Rivera s drug abuse and therefore

“m ss[ed] a very significant part of his psychol ogical

functioning at the time of the offense” (ld. at 269-70). Dr.

Sul tan expl ained that “a true account of the cocai ne abuse and

the other drugs that are being used at the time of the offense
significantly changes M. Rivera s psychol ogi cal

picture” (ld. at 270). Further, Dr. Sultan expl ained, Dr.

Ceros-Livingston’s report sinply alluded to a personality
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di sorder and to sexual deviation, but did not identify a
di agnosis of M. Rivera (Ld.).

2. Prej udi ce

At the evidentiary hearing, M. Rivera s sisters, Mriam
and Elisa, and his brother, Peter, testified about M.
Rivera’s chil dhood and youth. Friends Danny Franklin, Mark
Peters and Andy Ranpbs provided their observations of M.
Rivera during his late teens and early twenties. Clinical
psychol ogi st Faye Sultan and addictionol ogi st MIton Burgl ass
di scussed their evaluations of M. Rivera's nental health
i npai rments and addi cti ons.

M. Rivera lived in Munt Vernon, New York, until he was
13 or 14 years old (2PC-R Vol. 6 at 132-33, 165). In Mount
Vernon, the Rivera parents and four children lived in a two-
bedroom apartnment (lLd. at 132, 147). The famly lived in a
bad nei ghborhood, so the children were not allowed to go
outside, but did all of their playing in the apartnment and
went to a private Catholic school (ld. at 132-33, 147-48, 164-
65). M chael got average or above average grades in school
and attended school regularly (ld. at 148). The Rivera
children’s lives were “[v]ery restricted” and “very
controlled” by their parents (lLd. at 147, 164). Soneti nes,

the children were permtted to go to their grandparents’ house
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(Ld. at 148, 164). Because they did not have any friends, the
children were each other’s playmates (ld. at 133, 148, 164-
65). At that time, Mchael Rivera was creative and did a | ot
of drawing and art (ld. at 133). M chael had a very cl ose
relationship to his nother, and she seened to favor him over
the other children (lLd. at 148-49). M chael’s nother was very
protective of him(lLd.).

M chael Rivera was 13 or 14 years old when the famly
noved to Florida and |ife changed “overwhel m ng” (2PC-R. Vol .
6 at 133, 149, 165). The children’s lives went “from one
extrenme to the other, fromsheltered to let free. |It’s alnost
like a bird cage, open the door, to do what you want” (ld. at
133). The children “had our freedomto do what we want ed”
(Ld. at 149). There “was kind of basically no restriction
anynore” (ld. at 165). The children attended public school
and spent tinme at the apartnment conpl ex pool and recreation
room (ld. at 133-34, 150, 165). They were not “like the
cl ose-knit brother and sibling thing anynore. W started
straying away finding our own friends” (ld. at 149, 165-66).
Once in public school, Mchael “was straying away from us,
finding his owmn friends. He wasn’t as close with us anynore”
(Ld. at 150). He also “wasn’t into school work as nmuch |ike

hi s honmework and everything. It just wasn't inmportant to him
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anynore” (ld.). He often was not on the school bus and asked
his sisters to tell their nother that he had been on the bus
(Ld. at 150-51).

The children played ganes such as billiards, foosball and
pi nball at the recreation center, and were also introduced to
al cohol and drugs there (2PC-R Vol. 6 at 134, 166). They
started drinking at the recreation center and snorted a room
deodori zer they called “rush,” which made them “act all goofy,
go doing things you wouldn’t normally do” (ld. at 134-35,

152). O her kids fromthe apartnent conplex hung out there,
and M chael Rivera nmade new friends, including Danny Franklin
(1Ld. at 135, 151, 166).

The Rivera famly lived at this apartnent conmplex for
about four years and then nmoved to North Lauderdale (2PC-R
Vol. 6 at 136). \When he was not using drugs, M chael was
sensitive, creative, intelligent and artistic (Ld. at 144).

He did a | ot of drawing and painting, but lost interest in
t hat hobby after moving from New York to Florida and begi nning

to use drugs (ld.). He was “really funny,” liked to win
ganes, |oved aninmals, |oved people, and “always tried to nake
you smle if he knew you were down” (ld. at 162). He “Iloved

to draw’ and “did some beautiful work” (1d.).

M chael told Danny Franklin that he was scared of his
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fat her because he was a “rough man” (2PC-R. Vol. 6 at 191).
One time when M chael and Danny were picked up by the police
and taken honme, M chael’s father “knocked M ke across the
room and knocked over two chairs and a table” (1d.).
a. M. Rivera s History of Drug Abuse

The drugs the Rivera children used at the apartnent
recreation room progressed to al cohol, marijuana and crack
cocaine (2PC-R. Vol. 6 at 135). Mchael Rivera used drugs in
t he presence of his siblings often (lLd. at 136, 151).
Sonmetimes, M chael would obtain marijuana joints for his
sisters and their girlfriends (lLd. at 136). Elisa noticed
that M chael seenmed to really know what he was doing when he
was rolling a marijuana joint (ld. at 151). \Wen he cane
home, M chael snelled |like marijuana, had red eyes, was really
hungry, and asked Elisa for noney (lLd. at 151-52). Elisa also
often saw M chael sniffing a handkerchief that he carried, but
did not know what was in it (ld. at 152).

Peter Rivera remenbered that M chael and Danny were two
of the kids who were doing drugs at the recreation center (ld.
at 166). Sonme kids, including Mchael, hung out at Danny
Franklin’s house and started to drink and do other things
their parents would not want themto do, |ike snoking

cigarettes and marijuana (ld. at 151). M chael was al so using
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guaal udes and acid, and “whatever he could get his hands on,
he would get high” (l1d. at 167).

After the famly noved to North Lauderdal e when M chael
was about 17, M chael’s drug use progressed (2PC-R. Vol. 6 at
167-68). Peter noticed that when M chael cane hone, he had
“[g]l assy eyes, big w de eyes, you know. Blank |ook on the
face, you know, which was not himwhen he was straight” (Ld.
at 168). M chael was “zonbie | ooking |ike” and
“[a]rgunentative with me, the famly and everything” (l1d.).
When he was not using drugs, M chael was not argunentative,
but woul d hang out with Peter and help himw th whatever he
was doing (ld.). “But then it just becane | ess and | ess when
he wasn’t straight. It becane nore of him being out away from
the house. Wen | did see him it was away from the house in
ot her nei ghborhoods. He was al ways stoned” (ld. at 168-69).
When he was not on drugs, M chael “was a very nice person, a
very good person,” but when he was on drugs, M chael “was |ike
Dr. Jeckly [sic] and M. Hyde” (ld. at 182).

M chael " s cocai ne use progressed from powdered cocaine to
crack cocaine sonetime after he was 18 and no | onger attending
school (2PC-R. Vol. 6 at 137, 154). \Wen he used crack
cocai ne, M chael showed “jitteriness” and “nervousness” (Ld.

at 138). He would be on a “constant search of noney or any
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type of thing that would be sal eable at a pawn shop from
stealing fromthe famly” (l1d.). Mchael was in and out of
the fam |y honme and when he was home, |ooked “[s]ort of
scrubby,” with eyes that were “all red and small” (ld. at 138,
143). \When he was hone, M chael was distant and tried to
avoid everybody (ld. at 154). He |ooked pale, his eyes | ooked
i ke he had not slept in days, and he | ooked anxious, |ike he
could not relax (ld. at 155). \When he was using crack

cocai ne, Mchael “started to | ook pretty rough and everything.
Al ways | ooki ng wi de eye, a blank face | ook. So you al ways
knew he was high” (lLd. at 174).

Soneti mes M chael stayed with Danny Franklin or Andy
Rarmos (ld. at 143). Ranos sold drugs and lived in a crack
house (ld. at 144).

M chael stole fromthe famly to buy drugs (2PC-R. Vol. 6
at 139). At one point, MriamRivera put a |lock on her
bedr oom door because she was tired of her things going nissing
(Ld.). Later, Mriamwanted to |l ock M chael out of the house,
but her mother and sister did not want that, so Mriam noved
out to get away from M chael’s stealing (Ld.). M chael asked
Elisa for noney, or would get nmoney fromtheir nother (lLd. at
155). Elisa sonmetinmes found things mssing fromher room or

her wallet (ld.). Once Mchael’s drug use progressed to crack
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cocai ne, he was not working (ld. at 174). He night have been
doing side jobs or stealing things and pawning them (1d.)

M chael’s sisters tried to tell their nother that he was
usi ng drugs, but she was still very protective of him (2PC-R
Vol. 6 at 156). The nother “nore or |ess turned her head
because she didn’'t want to see it type of thing. She didn't
want to get involved or she didn't want to bring up sonething
that could shake the famly” (ld. at 156).

Danny Franklin and M chael becane friends when M chael

was 13 or 14 and stayed friends for about 10 years (2PC-R
Vol. 6 at 186-87). At that tine, they drank beer and snoked
marijuana (lLd.). Later, Mchael and Danny al so used powdered
cocai ne and crack cocaine (ld. at 187-88). They started using
crack cocaine in the early 1980s (l1d. at 188). After that,
their typical day was “[u]sually chasing the buzz, you know.
Just trying to find ways to get noney to stay high” (Ld.).
M chael and Danny stole things so they could buy drugs and
were afraid of getting caught (ld. at 190-91, 196). That fear
did not stop them from stealing “because crack cocai ne
addiction it’'s like you got to have it. You chase it all the
time. You want nmore and nore and nore” (ld. at 196).

Mark Peters met M chael Rivera in January or February of

1986 in Fort Lauderdale at the hone of Andy Ranpbs, where
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Peters went to buy crack cocaine (2PC-R. Vol. 6 at 203).
Peters knew M chael for about three weeks (Ld. at 204).
Peters went to Ranps’ house three or four times a week, and
M chael was always there (l1d.). M chael and Peters drank
beer, snoked marijuana and snoked crack cocaine (ld.). They
snoked crack cocaine all evening until mdnight or 1:00 a. m
(Ld.).

Andy Ranps net M chael Rivera in August or Septenber of
1985 (2PC-R. Vol. 6 at 211-12). Ranpbs distributed cocai ne
fromhis house, and M chael stayed with himfor about four
nmont hs until January or February of 1986 (ld. at 212-13).
M chael and Ranpbs used crack cocaine “all day |ong, through
the night. Sone tines three or four days in a row (lLd. at
213). Ranpbs kicked M chael out of the house because “ri ght
before that | read in the paper about what happened with
M chael , and what happened to the young girl” (ld. at 215).

b. M. Rivera's Sexual Abuse By Robert Donovan

Shortly after the Rivera famly noved to Florida, when
M chael Rivera was 14, a man nanmed Robert Donovan, who |ived
in the same apartnent conplex, would come to the recreation
center (2PC-R. Vol. 6 at 175). Donovan had a notorcycle and
woul d entice the boys who were hanging out at the recreation

center, including Mchael, to go out to the field to ride the
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not orcycle (ld.). Donovan also gave the boys beer and
marijuana (lLd. at 192). Donovan took M chael and a couple of
ot her boys on trips in a notor home (ld. at 140, 158). These
were overnight trips to places like Disney Wrld or Cape
Canaveral (ld. at 140, 159). Donovan and the boys stayed in
the notor home on these trips (Ld. at 140). Donovan was in
his md or late forties or early fifties (lLd. at 140, 159).

M chael also went to Donovan’s apartnent quite often and was
there nost of the tinme (l1d. at 141). Donovan did not invite
girls on the trips or to his apartnent (lLd. at 195). Peter
did not go places with Donovan because he “didn’t |ike the way
[ Donovan] touched everybody” in a way that “nmade ne feel |ike
weird” (Ld. at 176, 178).

Danny Franklin testified that M chael started hanging
around al one with Donovan when M chael was about 14 (ld. at
192). The kids called Donovan “Gay Bob” (ld. at 195).

Soneti nes, Donovan cane | ooking for M chael, who would | eave

with himfor one or two hours and conme back with noney (ld.).

C. M. Rivera' s Behavior In The Months Before Hi s
Arrest

In the months before his arrest, M. Rivera was
exhi biting the behavior that his siblings knew neant he was

usi ng crack cocaine (2PC-R. Vol. 6 at 139). When he cane
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home, he “hadn’t been shaved. He |ooked |like he was living a
street person for a while” (Ld. at 157).

Peter Rivera got heavily into drugs in 1984 or 1985 when
he started using cocaine and crack cocaine (2PC-R. Vol. 6 at
169-70). He did these drugs with Mchael (ld. at 170). Peter
bought crack cocaine from Andy Ranbs, who M chael |ived with
(Ld.). Peter bought crack once or twice a week and saw
M chael at Ranps’ house (1d.).

From Novenber of 1985 until February of 1986, Peter was
visiting Ranbs’ house (2PC-R Vol. 6 at 171). Peter went to
Ranps’ house three or four tinmes a week, and M chael was
al ways there (Ld.). Sonetinme between January 28, 1986, and
January 30, 1986, Peter took a day off from work and spent the
day with Mchael (lLd. at 172).4 M chael had a bunch of noney
and wanted to party all day (ld.). M chael and Peter “went
out, drank a | ot of beer, bought crack, did a | ot of crack”
(Ld.). They snoked $200 to $400 worth of crack and drank two
or three cases of beer (ld. at 173). They did this until
about 11:00 p.m (ld. at 183). M chael snoked nore crack than
Peter did (lLd. at 184). Although Peter went to work at 6:30

a.m the next norning, he “was pretty rmuch burned out” and

‘St aci Jazvac di sappeared in the early evening of January
30, 1986.
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“very tired, very foggy in nmy head” and was only able to work
because his job “was just repetitious mechanical work” (lLd. at
184) .

For a couple of weeks or a nonth before his arrest in the
Jazvac case, M chael stayed with Danny Franklin (2PC-R Vol. 6
at 189).% They were spending $200 to $300 a day on crack
cocaine at that tinme (l1d.). That anpunt of crack kept M chael
and Danny high “all day, nost of the night” (l1d.). Danny did
not see M chael for about two weeks after Staci Jazvac was
nmur dered because M chael had noved out of Danny’s house (ld.
at 201).

d. M. Rivera’s Mental Health Inpairnments

Dr. Faye Sultan, a clinical psychol ogist with expertise
in evaluation and treatnent of sexual and physical abuse and
di sorders (2PC-R. Vol. 6 at 232), saw M. Rivera for twelve
hours in four neetings from Novenber 1998 until March 1999
(lLd. at 234). Dr. Sultan reviewed police reports, prior
psychol ogi cal testing, school records, prior psychol ogical
eval uati ons, hospital records, court opinions, newspaper
articles, trial testinmony and prior post-conviction testinony

(lLd. at 233-37). Dr. Sultan also interviewed Peter Rivera,

M. Rivera was first taken into custody on February 13,
1986.

38



Mriam Ri vera and Esther Rivera (lLd. at 236). The prior
psychol ogi cal eval uations which Dr. Sultan reviewed included
an evaluation by Dr. Seth Krieger in 1980, an eval uation by
Dr. Jess Cohn in 1986 and an evaluation by Dr. Ceros-
Livingston in 1986 (l1d. at 234-35). Dr. Sultan testified that
all of the docunents she reviewed regarding M. Rivera's
hi story were available in 1987 and that her diagnoses of M.
Rivera “existed in a rather obvious formfor a long time” (ld.
at 257).°6

MIton Burglass, MD., an expert on addictions, evaluated
M. Rivera in 1995 to explore his substance abuse history,
possi bl e addi cti on and possi bl e intoxication around the tinme
of the offense (2PC-R Vol. 7 at 292). In conducting his
eval uation, Dr. Burglass considered the affidavits of Andre
Ranmos, Mriam Rivera, Elisa Brownfield and Peter Rivera (ld.
at 293).7 Dr. Burglass also reviewed school records, hospital
records, an evaluation by Dr. Cohn, a report by Dr. Ceros-
Li vingston, trial testinmony and prison records (ld. at 295-

96) .

*The four vol unes of background materials reviewed by Dr.
Sultan were introduced at the evidentiary hearing as Defense
Exhibit 6 (2PC-R. Vol. 7 at 288).

"These affidavits were admtted at the evidentiary hearing
as Defense Exhibit 8 (2PC-R Vol. 7 at 294).
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i. Personality Disorder

Dr. Sultan testified that M. Rivera suffers froma | ong-
st andi ng Borderline Personality Disorder which exists
i ndependent of his other nental health inpairnments, but which
underlies those other inpairnents (2PC-R. Vol. 6 at 238-39).
M. Rivera was first diagnosed as having a personality
di sorder when he was 18 years old (ld. at 238). That
personal ity disturbance grew worse over time such that “he
function[ed] less and | ess as the denmands of adult life
increased. And that by 1985 and 1986, he wasn’t able to cope
in the world” (ld. at 238-39). The personality disorder was
identified by the tine M. Rivera was 18, but the
“characteristics began much earlier according to the
descriptions that | heard about his behavior from his nother,
fromhis siblings, fromthings that M. Rivera has told ne”
(Ld. at 239).

Borderline Personality Disorder neans that “M. Rivera's
i nner experience of the world and his behavi or devi ates
dramatically fromwhat’s expected of himin society.
[Hle remains rigid in his functioning rather than flexible to
neet the demands of the world” (2PC-R Vol. 6 at 240). M.
Ri vera has significant disabilities “with the way that he

t hi nks about life, with the way that he handl es his enptions,
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and with the way that he deals with his inpulses” (ld. at
240). Because of “those three areas of disability, his
functioning interpersonally between hinmself and ot her people
has been very much damaged” (ld.). M. Rivera neets far nore
than the m ni mrum di agnostic criteria set forth in the
Di agnostic and Statistical Manual for borderline personality
di sorder, and therefore “one could say that he is very clearly
suffering from Borderline Personality Di sorder because of the
nunmber of synptons that he displays very obviously” (ld.).
Certain aspects of M. Rivera' s behavior are attributable
to his Borderline Personality Disorder alone (2PC-R. Vol. 6 at
243). Dr. Sultan expl ai ned:

For example, one of the primary qualities of
Borderline Personality Disorder has to do with
impul sivity, the inability to make a decision that
gratification should be delayed to a nore
appropriate point in time. So the person with
Borderline Personality Disorder seens to be ruled by
much by his or her enotions.

Anot her primary characteristic has to do with
that very issue of enotionality. |It’'s called
enotional reactivity. The person seens to react in
a big way, in a large way to any stinulus in the
environnent. He seens to be quite upset or quite
happy or quite distraught or quite confused with
very little outside influence.

Anot her characteristic has to do with engagi ng
in behaviors that you m ght think of [as] self-
destructive behaviors. Frequently, people with
Borderline Personality Disorders engage in sexua
practices that are unsafe or unusual. Frequently,
t hey woul d abuse substances. M. Rivera certainly
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mani f ested both of those characteristics.

Frequently people with Borderline Personality
Di sorders have very disruptive or odd rel ationshi ps.
They may be artificially very intense for a period
of time and then will breakup or expl ode.

The person with Borderline Personality Disorder
may then be traumati zed, highly traumati zed by the
breakup of a relationship and again very overly
enotional. Somebody with Borderline Personality
Di sorder is said to not have very good control over
his life and enotions as he operates in the world.

Anot her characteristic that’s fairly comon with
peopl e who have Borderline Personality Disorder is
[their] sense that they are bored in the world
unl ess there’s chaos, unless there s excitenment.

They experience day to day life as very boring and

unsatisfying, and M. Rivera certainly neets those

qualities as well.
(Ld. at 243-45).

ii. Childhood Abuse

M. Rivera experienced child abuse fromhis father and
chil dhood sexual abuse from Bob Donovan (2PC-R. Vol. 6 at 247-
51). From accounts by Mriam Rivera and Peter Rivera, Dr.
Sultan |l earned that M. Rivera s father had a very serious
problemw th al cohol (ld. at 250; 2PC-R Vol. 7 at 279). From
early childhood, M. Rivera often witnessed his father’'s
dri nki ng behavior (2PC-R. Vol. 6 at 250). “[A]bout once a
week M. Rivera's dad would conme to their home in New York

drunk enough to frighten the nother, into convincing her, to

tell the siblings, the children to go and hide in their
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bedroons” (1d.).

The Rivera children described incidents in which the
father tried to injure the famly dog (2PC-R Vol. 6 at 250;
2PC-R. Vol. 7 at 279). Once, the father tried to drown the
dog in the swimm ng pool; another tinme, the father threw the
dog out the window in New York into the snow (2PC-R. Vol. 6 at
250). In the snow incident, the nother ran outside to check
on the dog, and the father | ocked the door and put furniture
in front of it so she could not get back in the apartnment
(Ld.). The children waited until the father fell asleep and
then |l et the nother back in the apartnent (ld.).

The children did not renmenber the father being physically
aggressive toward them but “[h]e yelled and screamed and
banged things around the house and threw things” (2PC-R Vol.
6 at 251). Most of the father’s aggressi on was focused on the
not her and the famly pet (Ld.).

M. Rivera also experienced chil dhood sexual abuse (2PC-
R Vol. 6 at 248-49). M. Rivera told Dr. Sultan that *“when
he was 14 and for several years after that, a grown man, a man
in his 40s, commtted sexual acts on himand to himand with
hin’ (lLd. at 248). At the tinme this was occurring, M. Rivera
saw it as “an even trade. What he got in exchange for

submtting to that kind of inappropriate sexual contact was
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noney and adventure and trips” (ld.). M. Rivera's nother
told Dr. Sultan that in the time period the sexual abuse was
occurring, the nmother noted “a very marked personality change”
in M. Rivera (Ld. at 249). Although the nother “was aware

t hat something was wong with him” she “did not discuss it
with hint (1Ld.).

In retrospect M. Rivera cane to see the sexual abuse as
greatly damaging to hinself, but at the time he did not
perceive it as damaging (ld.). Dr. Sultan explained that the
inability to perceive the damage of chil dhood sexual abuse is
“fairly typical of people who have been sexually abused,
especi ally adol escent[s]” (lLd.). A victimof childhood sexual
abuse is unable to relate to his own pain and suffering, and
therefore, “the rage that the abuse produces |lives and goes on
to cause this person or to assist this person, in devel oping
ot her abusive behaviors in adul thood” (lLd.).

Chi | dhood sexual abuse is always traumatic, although
different children respond to it differently (2PC-R. Vol. 6 at
249). Dr. Sultan testified that the abuse “nust have been
traumatic” for M. Rivera because “a |lot of really serious
mal adapti ve behavi ors began around that time” (ld.). This is
the time when M. Rivera began wearing woman’ s bat hing suits,

when he began to think he “m ght have girl-like traits [and]
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nm ght be nore confortable as a girl than a boy,” and when his
urge to expose hinself began (Ld.).
iii. Crack Cocaine Addiction

Dr. Burglass testified that M. Rivera began drinking
al cohol when he was about 9 years old (2PC-R. Vol. 7 at 296).
After the Rivera famly noved to Florida, M. Rivera quit
school and drank nmore often, although not to the point of
drunkenness (1d.). This behavior continued until about 1985
(lLd. at 297).

M. Rivera first tried marijuana at age 13 or 14 and
started using it regularly in 1985 (2PC-R. Vol. 7 at 297). He
woul d typically smoke two to three marijuana joints a day, but
never to the point of unconsciousness (ld.). Between the ages
of 14 to 16, M. Rivera also sniffed solvents, including a
transm ssion fluid additive called Go and a househol d product
call ed Rush, which is butyl nitrate (lLd. at 299). M. Rivera
tried several sedatives, including valium |ibrium and
quaal udes, but did not like them (2PC-R Vol. 7 at 297). He
did not use barbiturates or opioid drugs (lLd. at 297-98). M.
Ri vera used drugs weekly or every other week fromthe ages of
16 to 19, which is from 1978 to 1981 (ld. at 298).

M. Rivera began using psycho stinulants, which include

cocai ne, between the ages of 16 and 18 (2PC-R. Vol. 7 at 298).
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He tried a drug known as Bl ack Beauties, which is a form of
anphetam ne, and also tried LSD, but did not |ike either of
them (1d.). M. Rivera used PCP, which he crushed up and put
into marijuana cigarettes (ld. at 298-99).

M. Rivera began using powdered cocaine in 1979 (2PC-R
Vol. 7 at 299). From 1979 until 1985, he used a gram of
cocai ne a week, which clinically is considered a | ow dose user
(Ld. at 299-300). However, in March of 1985, M. Rivera
di scovered crack cocaine (ld. at 300). He had heard that it
was a conpel ling drug and was concerned about that, but “he
liked it a great deal, and his occasional use rapidly
progressed within weeks to essentially daily use” (ld.). By
August or Septenber of 1985, he described hinself as “strung
out” (1d.).

M. Rivera “was working during 1985, and very quickly
reached a point where he was spending $180 to $220 of his
weekly sal ary buying either crack or he would buy regul ar
cocai ne and make his own crack” (2PC-R. Vol. 7 at 301). 1In
the time period from 1985 until his arrest, M. Rivera thought
he was “buying pretty high on the chain,” which nmeant he was
“buyi ng higher purity cocaine than the ones you m ght get if
you went out today to buy $20 or $40 single rocks” (ld.).

By the end of 1985, M. Rivera had |lost his job, somewhat
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alienated hinmself fromhis famly and was honel ess for a while
(2PC-R. Vol. 7 at 302). He noved into a crackhouse, where
peopl e went to use crack and hang out (1d.).

From March of 1985 until February of 1986, M. Rivera did
not have bl ackouts or seizures or hallucinations, but he “was
certainly delusional which is compn as the [dose] goes up”
(2PC-R. Vol. 7 at 302). He also had “frequent sweats,”
because cocai ne raises the body tenperature (l1d.). At this
time, M. Rivera said he had an “irresistible urge to chase
t hat high again and again” (ld. at 303). Dr. Burglass
expl ai ned that this description is “a pathognononic quote one
hears from people who are involved with crack” (Ld.).

Dr. Burglass described M. Rivera' s typical pattern of
crack use:

He just generally deteriorated to the point that

what he was doi ng, was doi ng whatever he had to do

to get noney to take to the crackhouse and get nore

rocks, do the drugs, do it until he just burned out.

The body reaches a fatigue in a few days typically

in a crack run. That’'s the way we descri be them

and then he would have a crash, CRA-S-H And he

woul d have to as they say kind of recover fromhis

crack head, and then he would be able to go back out

and start doing the sanme thing all over again.

(2PC-R Vol. 7 at 302-03).

Dr. Burglass also testified that during this sanme tinme

period, M. Rivera was using alcohol and marijuana to take the

edge off the cocai ne:
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At the tinme he was using crack in this period of ‘85
and ‘86, although he did not hinmself understand that
he was using al cohol and marijuana to do what we in
this speciality refer to as take the edge off

cocai ne, he was in fact during that period a regular
continued user of marijuana still about two, three
joints a day and a fairly consistent drinker, always
beer although he was not in his mnd intentionally
using those in order to do nore cocaine. Certainly
clinically, that’s a common pattern and that’'s a
notivation so you could keep doing cocai ne wthout
jumpi ng out of your skin literally.

(2PC-R. Vol. 7 at 303).

Dr. Burgl ass explained that crack cocaine is nore

addi ctive than regul ar cocai ne or even heroin:

The drug is short acting and so potent, it takes you
up so far so fast and wears off so quickly and
brings you so far down that the inpetus to use again
i medi ately is enormously higher than it is with any
ot her drugs in the nodern era and certainly any
street drug, and certainly vastly nore so than
regul ar cocaine, in orders of magnitude nore

conpel l'ing, than would be something |ike heroine
[sic].

(2PC-R. Vol . 7 at 303-04).

When a high wears off for a cocai ne abuser such as M.

Ri vera, the person either does whatever he can to obtain nore

cocaine or crashes if no nore cocaine is available (2PC- R

Vol .

state. They beconme very sleepy, and will just sort of curl

7 at 304-05). A “crash” is “very nmuch |ike a depressive

up

fromover anywhere from 48 hours up to a few weeks. They w ||

j ust

be lethargic, irritable and essentially dysfunctionable

[sic]” (Ld. at 305).
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The length of time it takes for a cocai ne abuser to
return to normal functioning after discontinuing cocaine use
varies from person to person (2PC-R. Vol. 7 at 305-06). Sone
cognitive functions may start to inprove in 48, 72 or 96
hours, while others may remain inpaired for weeks or nonths
(Ld. at 305). However, Dr. Burglass testified, normal
functioning is “not sonmething that you stop using at eight
o’ cl ock Monday norning and by Tuesday everything is just |ike
it used to be. | nean, that’s fiction. That doesn’t happen.
That does not happen, not once you’' ve reached the | evel of
being . . . a crackhound” (ld. at 306).

Dr. Burglass explained that crack cocaine is a “psycho
stimulant,” which increases the heart rate, blood pressure,
oxygen consunption, stomach contraction and sweating (2PC-R
Vol. 7 at 307). The crack cocai ne user’s behavi or becones
driven, hyper or fidgety (ld.). As the person progresses up
t he dosage scale, the user’s behavior deteriorates, and the
person exhibits disorgani zed thinking, cognitive dysfunction
and delusions (ld. at 308). Also as the dosage increases, the
person devel ops an enornous confidence in the reality of their
perceptions while a sober person would see the user as
extrenely cognitively disorganized (Ld. at 309). A crack

cocai ne user can “becone totally psychotic, floridly
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conpletely out of touch with so-called reality, and their
cognitive function[s] are virtually nill in ternms of higher
| evel , abstract judgnment, reasoning, so on in that fashion”
(Ld.).

A person is addicted when his life “is sacrificed on the
altar of the drug. Meaning that you spend your time getting
t he drug, doing the drug, recovering from doing the drug, and
getting the drug” (2PC-R. Vol. 7 at 308). Addiction is a
“behavi oral stage,” and differs from dependence (1d.).

For M. Rivera in the period of 1985 and 1986, Dr.
Burglass testified, “I certainly would have characterized him
as cocai ne dependent, and certainly also as soneone that was a
cocaine addict” (2PC-R. Vol. 7 at 308). The behavi oral
effects of cocaine use on M. Rivera were evident “by his own
account and by the statenent of others”:

[Hle lost his job. He was out living in the
streets. He was hustling around doing this and that

and the other to cone up with crack.

Peopl e testified he was disorgani zed, slovenly,

not cogent, not thinking clearly. | mean, he

deteriorated into a crackhound. | nean, | read,

saw, heard, nothing either fromexperts or from non-

experts, contenporaneous w tnesses to his behavior

t hat suggested anythi ng other than that.

(Ld. at 311-12).
Dr. Sultan diagnosed M. Rivera as suffering from Cocai ne

Dependence (2PC-R. Vol. 6 at 242). M. Rivera was
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physi ol ogically addicted to cocaine, such that “[o]ver tinme it
becanme clear that M. Rivera physically needed to consune nore
and nore . . . cocaine. And that once he did not have it, he
suffered from physi ol ogi cal and psychol ogi cal w t hdrawal
synptons” (ld). Dr. Sultan explained that “the | evel of drugs
that M. Rivera was ingesting” produced characteristics such
as “profuse sweating at tinmes, experiencing delusions. At
ti mes being unable to make a determ nation between fact and
fiction. Some tinmes thinking about things and wondering if he
had done those things. That sort of perceptual distortion is
part [and] parcel of cocaine used at the |level we are talking
about here” (ld.). Because of the anobunt of cocaine M.
Ri vera was consunmi ng, “his cognitive, enotional and behavi or
abilities would all have been inpaired to one degree or
anot her, but would have had sone inpairnment just by virtue of
t he anount of drugs that he was consum ng” (lLd. at 243).

Dr. Sultan testified that at the tine of the offense, M.
Ri vera “was abusing cocaine to a |evel that included
physi ol ogi cal dependency” (2PC-R. Vol. 6 at 238). M.
Rivera’s “use of the drugs was escal ating, and was greatly
changing his view of the world in his ability to nmonitor and
to control his behavior [and] was interfering with his ability

to distinguish between what was fact and what was fantasy”
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(ILd.). M. Rivera “was increasingly dysfunctional even in
every way as his drug abuse escalated” (1d.).
iv. Sexual Disorder

Dr. Sultan also diagnosed M. Rivera as suffering from
Paraphilia, Not Otherw se Specified (2PC-R. Vol. 6 at 241). A
paraphilia is “a recurrent, an intense sexual urge, that mybe
is acted out in the fantasy, nmaybe has behavi oral probl ens
t hrough invol ving unusual or inappropriate objects or activity
or situations” (ld.). M. Rivera s paraphilia is described as
“not otherw se specified” because “he actually fits the
di agnostic criteria for at |least four and potentially six
different Paraphilia Disorders, so that he doesn’t quite have
all of the phenonena of any one, but rather seens to have a
cluster of different types” (ld.). The features of M.
Ri vera’' s sexual disorder include “Exhibitionism the urge to
expose his genitals to strangers; the Transvest and Fetishism
this involves cross dressing and use of non-living objects for
stinmul ati on; Pedophilia, sexual activity with prepubescent
children; Voyeurism the urge to observe unsuspecting
i ndi viduals who may or may not have known hini (ld.). M.
Ri vera al so “experiences sexually aggressive urges and
fantasi es which are additional kinds of Paraphilias. Although

he doesn’t nmeet the criteria for what we think of as a
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Sadistic or the sadistic kind of paraphilia, he has sone of
the qualities of that” (l1d.).

M. Rivera's inappropriate sexual urges fell into two
categories (2PC-R. Vol. 6 at 245). One category involved
“urges to tal k about imagi ned behavi or, behaviors that M.
Rivera |ikes to fantasize about, and then to act out those
behavi ors” (ld.). The second category concerned “the kind of
sel f-loathing and hatred that resulted from him considering
himself to be a freak” (lLd.). Both categories grew over tine,
with M. Rivera experiencing urges to fantasize or act out as
well as “the urge to be punished for his freaki shness” (1d.).
The two categories of urges conpeted with each other, and
soneti mes were probably equally strong (1d.).

Fromthe time M. Rivera first began to engage in
i nappropriate sexual behavior, he described hinmself as
“perverted, as denmented, as inferior. The word ‘freak’ cane
out a lot” (2PC-R. Vol. 6 at 247). Those feelings about
hi msel f “seemto fuel the conpulsion to reoffend. So that as
he grew to loath hinmself and despise his behavior, the urge to
commt those behaviors grew and grew as well” (Ld.). Since
the time of the offense, M. Rivera's self-1|oathing had
changed fromjust viewing hinmself as a freak to “look at who |

hurt. M freaki shness, ny disease, ny disability, ny
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inability to profit fromny experience has resulted in harnt
(1d.).

M. Rivera was treated for his sexually abnornmal behavi or
several tinmes (2PC-R Vol 6 at 252). \When he was 16 years
ol d, he participated in an HRS group counseling program as a
result of an indecent exposure (ld.). At age 18, M. Rivera
was placed in out-patient treatnment with Dr. Seth Krieger for
treatment of sexual deviation (ld.). M. Rivera violated his
probation in that case and did not conplete the treatnment
(Ld.). He was sent to prison and ordered to receive treatnment
at South Florida Hospital as a Mentally Di sordered Sex
O fender (1d.).

v. Conbined Effect of History and Di sorders

Dr. Sultan testified that the combination of M. Rivera' s
borderline personality disorder, drug abuse and sexua
di sorder resulted in “an individual at the time of this
of fense who was extrenely inpaired” (2PC-R. Vol. 6 at 238).

At the tine of the offense, M. Rivera s “devi ant sexual

behavi or was escal ating” (2PC-R Vol. 6 at 238).

However, although M. Rivera’ s inappropriate sexual urges
grew over time, Dr. Sultan testified, “it isn't clear to ne

t hat they would have had we not have introduced cocaine into
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the mx” (2PC-R. Vol. 6 at 245-46). Dr. Sultan expl ai ned that
for a nunmber of years, M. Rivera s sexual urges were
satisfied “sinply by exposing hinmself in public situations, by
weari ng wonman’s bathing suits, and putting hinmself in a
position where people would see himtouching hinmself while he
was wearing that bathing suit [or by] wanting to watch wonen
in various stages of dress and undress” (lLd. at 246).

However, “with the addition of cocaine, his behavior took on
an entirely different dinension. Then becanme the issue of
touchi ng and grabbing and coercing and wanting to take

physi cal control over another human being” (ld.). Dr. Sultan
testified that when M. Rivera s drug history and sexual

of fenses are lined up, “there are no acts that would be

descri bed as aggressive, assaultive acts w thout the
addi ti onal presence of substance, specifically cocaine. So
that | think that assaultive aggressive behavior for M.

Ri vera and cocai ne go hand-in-hand” (2PC-R. Vol. 7 at 272).

Dr. Burglass |ikew se testified that cocaine is “a very
very very powerful stinmulant of sexual and psychol ogi cal
fantasies of all kind[s]” (2PC-R. Vol. 7 at 309). Dr. Burglass
expl ai ned how crack cocai ne use interacts with sexual urges:

[One thing that one sees in cocaine use and the
hi gher the dosage is, it’s a kind of sexual
drivenness to the point of alnost |ooking |ike

conpul sive sexuality.
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The explanation for that is not nurky or
psychoanal ytic. It’'s really biochem cal, and there
[are] neurotransmitters that are responsible for
driving sexual functions in males and fenal es that
are the very neurotransmtters that’'s stinulated by
cocai ne users.

The astoni shing paradox in males, although they
become increasingly driven and obsessed about sex
and with whatever fantasies they may have had prior
to normal, abnormal deviant, whatever they I|ike,

t hey would just be nmagnified enornously.

The paradox you m ght say or the surprise in all
of this is that cocaine nakes in males, the ability
to get and maintain an erection anywhere fromvery
difficult to al most inpossible. So past a certain

poi nt, cocaine will cease to be -- it will continue
to be a sexual stinulant driving you to toward
sexual activity, but it will not be very nuch of an
aphr odi si ac because you can’'t do anything about it
as a mal e.

(2PC-R. Vol . 7 at 310-11).

One result of the conbination of M. Rivera s history and
di sorders was that at the time of the offense, M. Rivera’s
devel opnent al age was nuch younger than his chronol ogi cal age
(2PC-R. Vol. 6 at 251). Dr. Sultan expl ained:

I n many ways, M. Rivera perhaps because of his
chil dhood sexual abuse, perhaps because of his
Personal ity Di sorder, perhaps because of his

subst ance abuse, perhaps as a function of all three
of those things, was very nuch younger than his
chronol ogi cal age throughout this period in which

t hese offenses occurred. He didn't think or act

li ke an adult, much nore like an early adol escent in
terms of his inpulsivity, in terns of his
emptionality, in ternms of his terrible decision-
maki ng.

(ILd.). Included in M. Rivera s devel opnental delay are
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factors such as “poor inpulse control, over-enmotionality in
situations that don’'t call for extreme enptions,

mani pul ati veness in an enotional situation, extrene desire for
cl oseness” (2PC-R. Vol. 7 at 273).

Dr. Sultan testified that “there is a significant
indication that at the tine of the offense, M. Rivera was
significantly under the influence of cocaine and other drugs”
(2PC-R Vol. 6 at 253). Dr. Sultan based this conclusion on
information from M. Rivera, MriamRivera, Peter Rivera and
Esther Rivera regarding M. Rivera s behavior in the weeks
before the offense, the quantity of his drug use in the weeks
before the offense, and the quantity of his drug use in the
day or two preceding the offense (2PC-R. Vol 7 at 273-78).

Dr. Sultan testified that at the time of the offense, M.
Rivera’s capacity to conformhis conduct to the requirenents
of the | aw was substantially inpaired (2PC-R. Vol. 6 at 253-
54). Dr. Sultan expl ained why she reached this concl usion:

His ability to nmodul ate his own behavior, to
nmonitor his own behavior was significantly inpaired
because of his nmental illness, because of the

substance that is additional to that nental illness,

t he conbi nati on of Personality Disorder, the inpulse

control problens that are [a part] of that, the |ack

of judgnent, the over reactivity, enotionality,

along with extrenely strong urges to commt devi ant

sexual acts.

Agai n, in combination with cocai ne which renoves
what ever residual ability a human bei ng m ght have
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to resist an inpulse or to use good judgnment or to
nmodul at e behavior, | think significantly inpaired
M. Rivera in that regard.

(ILd). Dr. Sultan also testified that at the time of the
offense, M. Rivera was suffering froman extreme nental or
enotional disturbance because “all of the psychiatric and
psychol ogi cal characteristics that | described constitute
significant nmental illness and enotional disturbance” (2PC-R
Vol . 6 at 254-55).

Dr. Burglass testified that at the time of the offense
M. Rivera's capacity to appreciate the crimnality of his
conduct or to conformhis conduct to the requirenments of the
| aw was substantially inpaired by crack cocai ne abuse:

Bei ng so di sorgani zed as one cognhition can
result in a blurring of a line between so-called
reality and so-called fantasies, one’'s judgnment in
t he broad sense of that word, social and personal
judgnment. One just deteriorates as the [dose] goes

up.

So certainly one of the cognitive functions that
is requisite to appreciating the crimnality of
one[’]s behavior is a preservation of abstract
reasoning; the ability of self-reflection, self-
anal ysis. All of those things are substantially
i npai red by high [dose] cocaine. It does not --
this is not to say one becones a zucchini who wal ks
and tal ks and chews gum But higher cognitive
functions, those |like judgnent are going to be
conprom sed, generally in proportion to the dose as
t he dose goes up

Now, taking the next step going toward the
conform ng one[’]s behavior to the dictates of the
law, again if you are basing your behavior on your
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reading, that is to say your anal yses of the
situation that you are in and what’s going on around
you and those -- and those anal yses are fl awed
because your perceptual mechani snms are nunged, M U
N-G E-D, by the cocaine, then your judgnhents are
going to be flawed as well.

Because cocai ne pronmotes this feeling of
grandi osity and feeling [in]vincible and
i nvul nerabl e, you could say that one who is in a
hi gh dose of cocaine use has a very hard tine
differentiating between those things which they
shoul d do or shouldn’t do based upon higher |evel
criteria like norality or awareness of the | aw just
because their apparatus to analyze those kind of
problens is conprom sed. They can’t do it very
wel | .

Now, because the drives or instinctive urges of
cocaine if soneone is angry and you give them
cocaine, it’'s |like pouring gasoline on a roaring
fire. |If soneone is sexually aroused and stinul at ed
and you give themcocaine, it’'s |like pouring
gasoline on a roaring fire.

Now, if we get soneone |like Mchael Rivera with
what |’ mgoing to characterize . . . as soneone who
has a problemw th conpul sive and shall we say
guot e, devi ant, unquote, sexual behaviors and
i npul ses and fantasies and urges and behavi or.

G ving himcocaine is like pouring gasoline on a
roaring fire. So it’s going to increase that,
therefore making it harder if as | know you are,
where you are referring to conform ng your sexua
behavior to the requirements of the | aw nunber one,
knowi ng the true status of what your own behavior is
li ke, is conprom sed because of cognitive
dysfunction. And then secondly because cocai ne at
the same time it[’]s deconposing your cognitive
apparatus, it’s driving your instinctual urges so

t hat the higher the dose goes up, the worse the
judgnent is. But the stronger the urges are to do
t hese things and that result of that certainly

decreased the ability to say, no, | shouldn’t do
that, no, that’s wong or no, I'll wWal]it. Qr],
no, I wll or, no, whatever |evel of decision making
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criteria you apply that’s going to be conprom sed
for those two reasons because you' re driving it from
both ends. Cognition is inpaired, the perception,
and enotions are all out of whack, and basic

bi ol ogi cal urges are being fueled |ike a boiler.
That’ s a deadly conbination

(2PC-R. Vol. 7 at 312-14). Dr. Burglass also testified that
at the time of the offense, M. Rivera was suffering from an

extrenme nental or enotional disturbance because he woul d “by
definition be under extrenely enotional disturbance by virtue
of disorganization that is [the] inevitable physiol ogical

[e]ffect of that kind of cocaine use” (lLd. at 315).

SUMVARY OF ARGUMENT

1. M. Rivera was denied the effective assistance of
counsel at his capital penalty phase. Counsel failed in his
duty to investigate and prepare for the penalty phase. Had
counsel properly investigated and prepared, the defense woul d
have established three statutory mtigating factors and
numer ous nonstatutory mitigating factors. The |lower court’s
anal ysis of the deficient performance and prejudice prongs of

Strickland v. Washi ngton, 466 U.S. 668 (1984), was contrary to

the |l aw, was an unreasonabl e application of the |aw, and was
contrary to and unsupported by the record. This Court shoul d
vacate M. Rivera s death sentence.

2. M. Rivera was denied a full and fair hearing by
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erroneous |l ower court rulings excluding evidence.
ARGUMENT
ARGUMENT |

MR. RI VERA WAS DENI ED THE EFFECTI VE
ASSI STANCE OF COUNSEL AT THE PENALTY PHASE.

M. Rivera s trial counsel failed in his basic duty to
i nvestigate evidence of mtigation. M. Rivera provided him
with names of people who had known himin the period before
the of fense, and counsel failed to find them M. Rivera's
fam |y cooperated with trial counsel, who failed to conduct
any interviews regarding mtigation. Trial counsel retained a
mental health expert, but provided that expert with no
background i nformati on and sinply had her read her report to
the jury.

Because of trial counsel’s failures, the jury never heard
a conplete explanation of M. Rivera s life and conpl ex
i npai rments. The contrast between the evidence presented at
t he penalty phase and the evidence presented in post-
conviction is striking. The evidence presented in post-
conviction provided a conplete story and established
significant statutory and nonstatutory mtigating factors.

A LEGAL FRAMEVORK

Anal ysis of an ineffective assistance of counsel claim
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proceeds under Strickland v. Washington, 466 U. S. 668 (1984),
whi ch requires a showi ng of deficient attorney performnce and
prejudice. An attorney representing a client at a capital
penalty phase has a duty to conduct a “requisite, diligent
investigation” into the client’s background for potenti al

mtigation evidence. Wlliams v. Taylor, 120 S. Ct. 1495,

1524 (2000). See also Id. at 1515 (“trial counsel did not
fulfill their obligation to conduct a thorough investigation

of the defendant’s background”); State v. Ri echmann, 777 So.

2d 342, 350 (Fla. 2000) (“an attorney has a strict duty to
conduct a reasonable investigation of a defendant’s background
for possible mtigating evidence”).

In addition to conducting a thorough investigation, a
def ense attorney also has a duty to ensure that the client
recei ves appropriate nmental health assistance, including
provi ding the nental health expert with necessary information.

Mason v. State, 489 So. 2d 734 (Fla. 1986).8 The nental health

8See also Wallace v. Stewart, 184 F.3d 1112, 1116 (9th
Cir. 1999) (“Does an attorney have a professional
responsibility to investigate and bring to the attention of
mental health experts who are exam ning his client, facts that
the experts do not request? The answer, at |east at the
sentenci ng phase of a capital case, is yes”); Bean v.
Cal deron, 163 F.3d 1073, 1079 (9th Cir. 1998) (“When experts
request necessary information and are denied it, when testing
requested by expert witnesses is not performed, and when
experts are placed on the stand with virtually no preparation
or foundation, a capital defendant has not received effective
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expert al so nmust protect the client's rights, and viol ates these
ri ghts when he or she fails to provide conpetent and appropriate

eval uations. State v. Sireci, 502 So. 2d 1221, 1223 (Fla. 1987).

The expert al so has the responsibility to obtain and properly

eval uate and consider the client's nental health background. Mason,
489 So. 2d at 736-37. As this Court has recognized, the nental

heal th profession regards reliance solely upon the self-report of a
patient as an inadequate basis for reaching a diagnosis or form ng an

opi nion. 1d.

Strickland' s prejudice standard requires showing "a
reasonabl e probability that, but for counsel's unprofessional
errors, the result of the proceedi ngs woul d have been
different. A reasonable probability is a probability
sufficient to underm ne confidence in the outcone."” 466 U.S.
at 694. A petitioner is not required to show that counsel's
deficient performance "[more likely than not altered the

outcome in the case." Strickland, 466 U S. at 693. The

Suprenme Court specifically rejected that standard in favor of
a showi ng of a reasonable probability: "The question is not

whet her the defendant would nore |ikely than not have received

penalty phase assistance of counsel”); Genn v. Tate, 71 F.3d
1204, 1210 n.5 (6th Cir. 1995) (“defense counsel should

obvi ously have worked closely with anyone retained as a

def ense expert to insure that the expert was fully aware of
all facts that m ght be hel pful to the defendant”).
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a different verdict with the evidence, but whether in its

absence he received a fair trial, understood as a tri al

resulting in a verdict worthy of confidence."” Strickland, 466
U S. at 693.
A piece-by-piece prejudice analysis is erroneous. In Kyles v.

Wiitley, 115 S. Ct. 1555 (1995), the court addressed the

materiality standard for clainms under Brady v. Maryland, 373

U.S. 83 (1963). The court pointed out that the Brady

materiality standard and the Strickland prejudice standard are

the sane. 115 S. C. at 1566-67. The Court enphasi zed that
this standard nust consider the effect of omtted evidence
“collectively, not itemby-item” Id. at 1567.

The correct standard is whether unpresented, avail able
evi dence “m ght well have influenced the jury' s appraisal of
[the defendant’s] noral culpability” or “may alter the jury’'s

sel ection of penalty.” WlIllianms v. Taylor, 120 S. C. at

1515-16. Further, under Strickland, prejudice is established

when the omtted evidence |likely would have affected the

“factual findings”. Strickland, 466 U S. at 695-96.

B. DEFI CI ENT PERFORMANCE

The evi dence presented bel ow establishes that counsel did
not conduct a “diligent” and “thorough,” WIIlians,

i nvestigation of readily avail abl e sources of information
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regarding M. Rivera. Counsel also did not provide avail able
evidence to his penalty phase nental health expert. Counse
did not nake a strategic decision not to present any
mtigating evidence.

The penalty phase record itself is testament to counsel’s
failure to investigate and prepare for the penalty phase. The
direct exam nation of the defense penalty phase witnesses is
significant evidence of what counsel had prepared to present.
Those direct exam nations, in which counsel mainly asked vague
gquestions about how witnesses felt about M. Rivera, show that
counsel had prepared very little. Counsel brought out none of
M. Rivera' s humanizing life history, none of the information
regardi ng how M. Rivera s drug abuse devel oped, or how the
drug abuse affected M. Rivera personally or in his famli al
rel ati onshi ps.

At the evidentiary hearing, counsel did not identify any
i nformation which he knew about M. Rivera but which he chose
not to present. For exanple, at the evidentiary hearing,
counsel testified that he presented all the evidence of M.

Ri vera’s drug abuse which he had (2PC-R. Vol. 7 at 352).
Counsel testified that Peter Rivera had testified about M.
Ri vera’s drug abuse at the penalty phase (2PC-R Vol. 6 at 95,

100). In fact, the penalty phase record shows that Peter
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Ri vera was not asked about M. Rivera's drug abuse on direct,
cross or redirect (R 1945-51). Counsel testified that he
relied upon Dr. Ceros-Livingston to present evidence of M.
Rivera’s drug abuse (2PC-R. Vol. 6 at 95, 100-01). However
at the penalty phase, Dr. Ceros-Livingston, reading from her
report, only touched on this crucial area of M. Rivera's
personal history. Dr. Ceros-Livingston reported only in
summary fashion that M. Rivera used marijuana, LSD and
Quaal udes on one occasion (R 1994), that M. Rivera used
“base rock” in Novenmber of 1985 (R 2026), that M. Rivera
said he stole fromhis famly to get noney for drugs (id.),
that M. Rivera did not use “pot” around wonen (R 2031), that
he bought sone “base rock” on the day Staci Jazvac di sappeared
(id.), and that later that day he snoked sonme nore “rock” (R
2032). The doctor |ater nentioned that according to
personality tests she gave M. Rivera, “There was sone
i ndication that he may have problens in the area of drug
abuse” (R 2041). This is all that Dr. Ceros-Livingston said
about M. Rivera' s drug use.

At the evidentiary hearing, counsel identified only Peter
Rivera as a fam |y menber with whom counsel had consulted
before trial (2PC-R Vol. 6 at 95, 129-30). Counsel testified

that his consultations with Peter Ri vera occurred when the
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def ense was investigating M. Rivera s alibi defense (l1d. at
129-30). The only fam |y nenber counsel spoke to nore than
once was Peter Rivera (2PC-R. Vol. 7 at 343). Peter Rivera
“was hel ping nme as nuch as he could” (ld. at 344).

Counsel s testinmony did not contradict that of Peter
Rivera or of M. Rivera's sisters. Peter Rivera testified
t hat before trial, counsel had asked himabout M. Rivera's
alibi and that counsel talked “very little” about the penalty
phase the day before it was held (2PC-R. Vol. 6 at 180-81).
The sisters testified that counsel met with them only once,
ei ther the night before or nmorning of the penalty phase, and
then did not discuss M. Rivera' s history but only descri bed
what the courtroom would be like (2PC-R Vol. 6 at 145, 160-
61). The sisters would have provided any information about
M. Rivera had counsel asked for it (ld.).

Counsel testified he could not |ocate w tnesses regarding
M. Rivera's drug abuse (2PC-R. Vol. 6 at 95). Counsel had no
menory of what he did regarding Danny Franklin and Andy Ranps
(Ld. at 96-99). Counsel testified that both Peter Rivera and
M. Rivera had provided himnanmes of people who knew about M.
Ri vera’'s drug abuse, including Ranpbs (ld. at 95; 2PC-R Vol. 7
at 342, 343, 349-50). Danny Franklin testified that he called

counsel at Peter Rivera's request, but counsel did not return
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the call (2PC-R. Vol. 6 at 200-01). Franklin testified he
lived in Florida at the tinme, had been at the sane address for
Si X or seven years, and was available to testify (ld. at 199).
Mark Peters testified that at the time of the penalty phase,
he lived in Olando, at the address |listed on his state |.D
card (l1d. at 208-09).° Andy Ranps testified that at the tine
of the penalty phase, he was on probation in Florida and was
available to testify (ld. at 219-20, 223, 227-28). The
records fromtrial investigator Venturi contain no references
to Franklin and show no interviews regarding M. Rivera' s drug
abuse (2PC-R. Vol. 7 at 326-30).

In light of this record, the lower court erred in
concluding that trial counsel’s performance was not deficient.
The | ower court concluded, “The Defendant has failed to
establish that Attorney Ml avenda’s performance in calling
Wi t nesses was i nadequate” and “Defense counsel clearly
investigated mtigation and presented all the evidence that he
found to be favorable that was at his disposal at that tine”
(2PC-R. Vol. 3 at 589, 595). Contrary to these concl usions,

the record shows that M. Rivera' s famly cooperated with

When M. Rivera’'s counsel attenpted to ask Peters nore
questions about his availability for the penalty phase, the
| ower court sustained the State’ s objection (2PC-R. Vol. 6 at
209-10). This ruling deprived M. Rivera of a full and fair
hearing. See Argunent II.
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counsel but that counsel did not request nmitigation
information fromthem and that counsel had | eads to other
wi tnesses who were easy to find.
The | ower court erred in concl uding:
Attorney Mal avenda did prepare the fam |y nenbers
who cooperated with him but because his famly
generally did not have anything hel pful to say about
M chael, he limted their penalty phase testinmony to
t he sexual abuse of and their |love for the
Defendant. . . . This Court finds M. Ml avenda’s
strategy to be reasonable.
(2PC-R. Vol. 3 at 596). M. Rivera' s brother and sisters
testified that counsel did not interview them regarding
mtigation evidence, and counsel’s testinony did not
contradict their testinmony. The |lower court did not consider
the fam |y menber’s testinony. Further, counsel did not

identify any information which he knew about M. Rivera which

he chose not to present. See Heiney v. State, 620 So. 2d 171,

173 (Fla. 1993) (rejecting State’'s contention that counsel’s
failure to investigate was reasonable; “Heiney’'s |lawer in
this case did not nake decisions regarding mtigation for
tactical reasons. Heiney's |lawer did not even know t hat
mtigating evidence existed. This is so because counsel did

not attenpt to develop a case in mtigation”).?10

W IMerely invoking the word strategy to explain errors
[is] insufficient since 'particular decision[s] nust be
directly assessed for reasonableness [in |ight of] all the

69



The | ower court erred in concluding that “Peter and Dr.
Ceros-Livingston testified as to the Defendant’s drug abuse”
and that “[t]he trial judge and jury heard extensive testinony
regardi ng the Defendant’s drug abuse history froma nmental
health expert” (l1d. at 594, 595). Peter Rivera said nothing
at the penalty phase regarding M. Rivera' s drug abuse. Dr.
Ceros-Livingston referred to drug use only in passing at the
penalty phase and certainly did not come close to providing
the detailed history which was available. Trial counsel
himself testified that Dr. Ceros-Livingston only testified to
“some” drug use by M. Rivera, but did not provide “extensive”
evi dence on that subject (2PC-R Vol. 6 at 121).

The |l ower court erred in concluding that Andy Ranps
testified at the evidentiary hearing that he woul d not have
wanted to testify at M. Rivera' s penalty phase (2PC-R. Vol. 3
at 589, 597). This conclusion is unsupported by and contrary
to the record. As the excerpts of Ranbs’ testinony quoted in
the Statenment of the Facts show, Ranps testified he would have

been willing to testify at the penalty phase because he had

circumstances.'" Horton v. Zant, 941 F.2d 1449, 1461 (1llth
Cir. 1991), quoting Strickland, 466 U S. at 691. As Horton
noted, "our case law rejects the notion that a 'strategic’
deci sion can be reasonable when the attorney has failed to
investigate his options and nade a reasonabl e choi ce between
them" 941 F.2d at 1462.
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al ready served his prison sentence on his drug charges (2PC-R
Vol . 6 at 219-20, 223, 227-28).

The | ower court erred in concluding that “Mark Peters was
found by the Florida Supreme Court to be unavail able as an
alibi witness. He is |likew se unavailable as a penalty phase
w tness” (2PC-R. Vol. 3 at 597). The |ower court incorrectly
interpreted this Court’s prior opinion. |In reference to
whet her trial counsel was ineffective for failing to cal
Peters as an alibi witness, this Court said:

The trial court denied Rivera relief on this claim
after finding that Peters’ own decision to | eave the
area prevented himfromtestifying at trial.

Peters left [for] O lando after giving his
information to both the police and Rivera s counsel,
Edward Mal avenda. He testified at the evidentiary
hearing that he did not tell the police he was

| eaving and did not renenber telling Mal avenda he
was | eaving. Consequently, when the trial

comenced, Ml avenda had no alibi wtnesses to
present. Arguably, Ml avenda shoul d have presented
Peters’ deposition since he should have been able to
establish his unavailability. Nevertheless, neither
Peters’ deposition nor his live testinony would have
provided Rivera with an alibi for the crucial tinme
after 7 p.m, the approximate time after which the
victimwas nurdered. Therefore assum ng, arguendo,
that Rivera established that Ml avenda rendered
deficient performance, he still nust satisfy
Strickland s prejudice prong. W find that Rivera
has not satisfied that prong of the test.

Rivera v. State, 717 So. 2d 477, 482 (Fla. 1998). This
Court’s decision was based upon a lack of prejudice, and the
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Court therefore did not address whether Peters was in fact
unavail abl e or whether counsel was deficient in not |ocating
him Further, evidence that Peters had a state |I.D. card
listing his address and resided at that address for three or
four years after nmoving to Orl ando was not presented at the
1995 evi dentiary hearing.

There is no dispute that trial counsel did not provide
his nmental health expert with any background information or
request the expert to obtain such information. The |ower
court did not address this conponent of M. Rivera s claim
C. PREJUDI CE

The key to the prejudice resulting fromtrial counsel’s
failure to investigate and prepare is that the penalty phase
presentation consisted of a few isolated facts about M.
Rivera with no coherent explanation of his |ife or behavior
and with no factual basis supporting statutory and
nonstatutory mtigating factors. The testinmony of famly
menbers and friends presented at the evidentiary hearing
fl eshed out, supported and corroborated Dr. Ceros-Livingston's
concl usions at the penalty phase, which were instead based
only upon M. Rivera' s self-report.

Most significantly, the penalty phase testinony largely

ignored the nost crucial area of M. Rivera' s history, his
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drug abuse. Dr. Ceros-Livingston could not diagnose M.

Ri vera’s crack cocai ne addi cti on because she did not have
sufficient information. Further, as Dr. Sultan testified, M.
Ri vera’s behavior at the tine of the offense could only be
expl ained as resulting fromthe constellation of his history,
his personality disorder, his psychosexual disorder and his
drug abuse. The drug abuse exacerbated M. Rivera s other

i npai rnments, producing extrene behavior which M. Rivera m ght
ot herwi se not have engaged in.

The | ay and expert testinony at the evidentiary hearing
est abl i shed nunmerous statutory and nonstatutory mtigating
factors. The evidence established the statutory mtigating
factors of M. Rivera s age (devel opnental), substantia
i npai rment of M. Rivera s capacity to appreciate the
crimnality of his conduct or to conformhis conduct to the
requi renents of the law, and extrene nental or enotiona
di sturbance. See Sec. 921.141(6)(b), (f), (g), Fla. Stat.
The evi dence established recogni zed nonstatutory mtigating
factors including severe drug abuse history, crack cocaine
addi ction, under influence of drugs at the tinme of the crine,
hi story of treatnment for psychosexual disorder, psychol ogica
abuse as a child, sexual abuse as a child, |ong-standing

personality disorder, M. Rivera s feelings of revulsion at
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himsel f for his “freakish” sexual urges, no drug treatnent,
M. Rivera's loving, kind and hel pful qualities when not on
drugs, and the love M. Rivera’'s famly has for him

In Iight of these factors, the lower court erred in
finding that M. Rivera had not established prejudice under

Strickl and. The trial court’s ultimte conclusion was that

t he evidence presented in post-conviction was cunul ative to

t hat presented at the penalty phase.' At trial, the judge
found that the evidence presented at the penalty phase
established only one mtigating factor. Anal ysi s of
prejudi ce nust assunme that the jury and judge would have found
mtigating factors supported by the evidence. Under

Strickland, “The assessnent of prejudice should proceed on the

assunption that the decisionmker is reasonably,
conscientiously, and inpartially applying the standards that

govern the decision.” 466 U.S. at 695. Further, under

USee 2PC-R. Vol. 3 at 595 (“The di agnoses by Dr. Sultan
and Dr. Burglass, based on additional testinmony and records
differed slightly fromDr. Ceros-Livingston”); id. at 597
(“the evidence presented by appell ate counsel during the
evidentiary hearing was practically identical to the evidence
presented by M. Ml avenda during trial”); id. at 599 (“It is
this Court’s belief that adding the information given by the
defense witnesses that testified during the evidentiary
heari ng woul d not have supported additional mtigation”); id.
at 600 (“nmost of the testinony presented during the
evidentiary hearing had al ready been presented to the trial
judge and jury”).
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Florida law, a sentencer is required to find a mtigating

factor if it is proved. Farr v. State, 621 So. 2d 1368, 1369

(Fla. 1993).

Here, under the applicable standard of proof, M. Rivera
est abl i shed nunerous, recognized mtigating factors which were
not established or found at trial. The State presented no
rebuttal to the evidence regarding M. Rivera's history and
i npai rments. The additional mtigating factors woul d have
added nmuch weight to the life side of the sentencing bal ance,
and their om ssion underm nes confidence in the outcome of the
penalty phase.

Even when sonme mitigation is presented at a capital
penalty phase, prejudice occurs when other avail abl e evidence

is not presented. See Hildwin v. Dugger, 654 So. 2d 107, 110

(Fla. 1995) (prejudice established despite counsel’s
presentation of sone mtigation evidence and despite jury’'s
unani nrous vote for death). Under Florida law, a mtigating
factor should be found if it "has been reasonably established
by the greater weight of the evidence: '"A mtigating

circunst ance need not be proved beyond a reasonabl e doubt by
t he defendant. |If you are reasonably convinced that a
mtigating circunstance exists, you may consider it as

established.'" Canpbell v. State, 571 So. 2d 415, 419-20
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(Fla. 1990), quoting Fla. Std. Jury Instr. (Crim) at 81.
Thus, the defense has a burden of proof regarding mtigating
factors, and failure to nmeet that burden when evidence
establishing mtigating factors is avail able prejudices the
def endant. Proving a fact requires a certain quality and
guantum of evidence. Here, substantial evidence was avail able
but not presented, and the trial court found only one
statutory mtigating factor and found no mtigating factors
based upon M. Rivera's |life history or crack cocaine

addi ction. Further, once established, the weight of a
mtigating factor matters in the ultimte decision between
life and death because Florida s capital sentencing schene
requires the sentencers to weigh mtigation against

aggravation. See Stringer v. Black, 112 S. C. 1130 (1992).

The | ower court’s analysis--that the evidentiary hearing

evi dence was cunul ative to the evidence presented at the
penalty phase--ignores the difference between nerely asserting
a mtigating factor and proving that factor with conpelling
evi dence such as was presented in post-conviction.?? The

| ower court also relied upon the aggravating factors found at

2The | ower court’s cunul ativeness conclusion is also incorrect
in light of this Court’s opinion remanding for an evidentiary
hearing. 1In ordering that hearing, the Court knew what evi dence had
been presented at the penalty phase and characterized it as limted.
Rivera v. State, 717 So. 2d 477, 485 (Fla. 1998).
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trial in concluding prejudice was not established (2PC-R. Vol.
3 at 598, 600). This Court was aware of the aggravating
factors when it ordered an evidentiary hearing, and did not
find those matters sufficient to foreclose establishing
prejudice. The trial judge found four aggravating factors and
one statutory mtigating factor. This Court struck one
aggravating factor on direct appeal. The numerous,
significant mtigating factors which were omtted would have
substantially altered the bal ance of aggravation and
mtigation. This Court has granted relief on penalty phase

i neffective assistance of counsel clains despite the presence

of nunmerous or strong aggravating factors. Torres-Arboleda v.

Dugger, 636 So. 2d 1321 (Fla. 1994); Phillips v. State, 608

So. 2d 778, 783 (Fla. 1992); Mtchell v. State, 595 So. 2d

938, 942 (Fla. 1992); State v. lLara, 581 So. 2d 1288, 1289

(Fla. 1991); Bassett v. State, 541 So. 2d 596, 597 (Fla.

1989).

Further, the | ower court refused to consider that two of
M. Rivera's prior convictions had been vacated. In Rivera v.
State, 547 So. 2d 140 (Fla. 4th DCA 1989), the court reversed
M. Rivera's convictions for child abuse and aggravated
battery in the Jennifer Goetz case. Wile these reversals are

not a basis for M. Rivera' s penalty phase ineffective
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assi stance of counsel claim they are relevant to a
determ nation of prejudice. However, when M. Rivera's
counsel attenpted to present evidence of these reversals at
the evidentiary hearing, the |lower court refused to consider
the reversals, believing themto be irrelevant to M. Rivera's
claim (2PC-R. Vol. 7 at 335).® M. Rivera' s counsel argued
that the reversals were relevant to the prejudice anal ysis of
M. Rivera's claim (ld. at 336-37).

The reversals were relevant to the prejudice anal ysis
because such an anal ysis nust consider the totality of the

evi dence before the jury. Strickland, 466 U S. at 669; Kyles

v. Whitley, 115 S. Ct. at 1567. Although two of M. Rivera’'s

ot her convictions in the Goetz case were not reversed, at the
penal ty phase the state presented evidence that M. Rivera was
convicted of four separate crines in the Goetz case and relied
upon all four convictions to argue that M. Rivera should be
sentenced to death (R 1923, 1924, 2108-09). The reversal of
two of those convictions affected the weight of the prior

convi ction aggravator, see Stringer v. Black, 112 S. C. 1130

(1992), and therefore was relevant to the prejudice analysis

under Strickl and.

BThis ruling also denied M. Rivera a full and fair
hearing. See Argunent II.

78



The | ower court recited a list of mtigation which the
court stated was presented “to the jury” at trial (2PC-R. Vol.
3 at 598-99). This list is identical to the list which M.
Rivera’s Rule 3.850 notion alleged should have been, but was

not, presented. See Rivera v. State, 717 So. 2d 477, 484-85

(Fla. 1998). The court’s conclusion that all these mtigating
factors were presented “to the jury” is patently wong, as any
review of the penalty phase reveals.

The | ower court seened to find it significant that “Dr.
Sultan did not testify that she was of the opinion that the
Def endant coul d not appreciate the crimnality of his act”
(2PC-R. Vol. 3 at 590). The lower court did not recognize
that this statutory mtigating factor is phrased in the
alternative; the factor applies if the defendant’s ability to
appreciate or to conformhis conduct is substantially
inpaired. See Sec. 921.141(6)(f), Fla. Stat.

The |l ower court relied on Dr. Ceros-Livingston's
testinmony that M. Rivera did not conmt the abduction of
Jenni fer Goetz, expose hinself to wonen, or make obscene phone
calls while under the influence of al cohol or drugs (2PC-R.
Vol. 3 at 593). Dr. Ceros-Livingston was unaware of M.

Ri vera’ s extensive drug abuse history. The history detailed

at the evidentiary hearing shows that M. Rivera has
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consi stently used drugs and al cohol since he was about 14
years old and that the |level of his inappropriate sexual
behavi or escal ated as the drug use escalated. Dr. Burglass
testified that no lay witness or expert had offered any
information to contradict the fact that M. Rivera was a
“crackhound” by the tinme of the Jazvac di sappearance (2PC-R
Vol . 7 at 311-12).

The | ower court concluded that “[n]o evidence was
presented that proves that the Defendant was under the
i nfluence of drugs at the tinme of the offense” (2PC-R Vol. 3
at 599). Peter Rivera, Danny Franklin, Mark Peters and Andy
Ranmps all described M. Rivera' s drug abuse, especially his
crack cocai ne abuse, in the weeks and nonths before the
of fense. Peter Rivera described a crack cocai ne bi nge which
he and M. Rivera engaged in no nore than two days before
Staci Jazvac di sappeared and possibly on the same day as her
di sappearance. Dr. Burglass testified that M. Rivera was
addi cted to crack cocaine and therefore spent his tinme either
seeki ng and snoking crack cocai ne or “crashing” when he did
not have any crack cocaine. This evidence establishes that at
the time of the offense, M. Rivera was nost |likely high on
crack cocaine; if he was not, he would have been in the

“crash” node and entirely nonfunctional.
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Finally, the lower court did not address at all the fact
t hat what counsel did do at the penalty phase caused nore harm
t han good. Counsel allowed Dr. Ceros-Livingston to testify in
great detail about crinmes which M. Rivera had told her about,
but which M. Rivera had never been charged with (R 2017-20).
Counsel allowed Dr. Ceros-Livingston to testify that M.
Ri vera enjoyed his sexual encounters in prison, that M.
Ri vera was known as a “butch queen” in prison, and that M.
Ri vera enjoyed his sexual encounters with Bob Donovan (2012-
15). Clearly, wthout the humani zing evidence presented at
the evidentiary hearing, this informati on about M. Rivera
could only serve to prejudice himin the eyes of the jury.
D. CONCLUSI ON

The evi dence presented bel ow established that trial
counsel’s performance was deficient and that M. Rivera was
prejudi ced. Had counsel adequately investigated, he woul d
have di scovered evi dence establishing nunerous, unrebuttable
statutory and nonstatutory mtigating factors. These
mtigating factors “m ght well have influenced the jury’'s
appraisal of [M. Rivera' s] noral cul pability” or “may [have]

alter[ed] the jury's selection of penalty.” WIllians v.

Taylor, 120 S. Ct. at 1515-16. The evidence |ikely would have

affected the “factual findings” regarding mtigating factors.
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Strickland, 466 U.S. at 695-96. This Court should grant M.
Rivera relief.
ARGUMENT |

THE LOVWER COURT’ S RULI NGS DEPRI VED MR. RI VERA
OF A FULL AND FAI R HEARI NG

Post-conviction litigation is governed by due process. See

Teffeteller v. Dugger, 676 So. 2d 369 (Fla. 1996). The right to

present evidence is essential to due process. Chanbers v.

M ssissippi, 93 S. Ct. 1038 (1973). A defendant has a right to

present a full and fair defense. Lewis v. State, 591 So. 2d 922,

(Fla. 1991); Roberts v. State, 510 So. 2d 885, 892 (Fla. 1987).

925

M .

Ri vera was unable to present his case fully due to erroneous rulings

excl udi ng evidence. This denied due process, prejudiced M. Rivera,

and resulted in the trial court’s erroneous and inadequate anal ysis

of M. Rivera' s penalty phase ineffective assistance of counsel
claim

During the exam nation of Mark Peters, the | ower court
did not permt M. Rivera s counsel to establish Peters’
avai lability as a penalty phase witness. Peters testified
that at the tine of the penalty phase he lived in Ol ando at
the address listed on his state I.D. card (2PC-R. Vol. 6 at
208-09). VWhen M. Rivera s counsel asked whet her any

i nvestigator came to speak to Peters after his deposition of
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April, 1986, the State objected, arguing that this Court had
affirmed Peters’ unavailability (l1d. at 209-10). M. Rivera's
counsel argued that she was attenpting to show that Peters was
avai l abl e for the penalty phase, but the court sustained the
State’s objection (lLd. at 210).

The court’s order denying relief then found that Peters
was not available for the penalty phase. As explained in
Argunent |, the |lower court erred in relying upon this Court’s
prior post-conviction opinion. The |lower court erred in
refusing to allow M. Rivera s counsel to establish Peters’
avai lability for the penalty phase and, after excluding that
evi dence, finding Peters was unavail abl e.

The | ower court refused to consider that two of M.
Rivera’s prior convictions had been vacated. In Rivera v.
State, 547 So. 2d 140 (Fla. 4th DCA 1989), the court reversed
M. Rivera's convictions for child abuse and aggravated
battery in the Jennifer Goetz case. Wile these reversals are
not a basis for M. Rivera' s penalty phase ineffective
assi stance of counsel claim they are relevant to a
determ nation of prejudice. However, when M. Rivera's
counsel attenpted to present evidence of these reversals at
the evidentiary hearing, the |lower court refused to consider

the reversals, believing themto be irrelevant to M. Rivera's
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claim (2PC-R. Vol. 7 at 335). M. Rivera' s counsel argued
that the reversals were relevant to the prejudice anal ysis of
M. Rivera's claim (ld. at 336-37).

The reversals were relevant to the prejudice anal ysis
because such an anal ysis nmust consider the totality of the

evi dence before the jury. Strickland, 466 U S. at 669; Kyles

v. Wiitley, 115 S. C. at 1567. Although two of M. Rivera's

ot her convictions in the Goetz case were not reversed, at the
penalty phase the state presented evidence that M. Rivera was
convicted of four separate crines in the Goetz case and relied
upon all four convictions to argue that M. Rivera should be
sentenced to death (R 1923, 1924, 2108-09). The reversal of
two of those convictions affected the wei ght of the prior

conviction aggravator, see Stringer v. Black, 112 S. Ct. 1130

(1992), and therefore was relevant to the prejudice analysis

under Strickl and.

During the testinony of Peter Rivera, M. Rivera’'s
counsel attenpted to ask questions regardi ng why ot her boys
st opped associating with Bob Donovan and what M. Rivera was
doing with Donovan (2PC-R. Vol. 6 at 178-79). The State
obj ected that the questions called for hearsay (ld.). M.

Ri vera’s counsel argued that hearsay was adni ssible at a

penalty phase and that M. Rivera was attenpting to show what
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evi dence could have been presented at his penalty phase (1d.).
The court sustained the State’s objections because the State
woul d not have an opportunity to rebut what was said by
W t nesses who were not testifying (1d.).

The capital sentencing statute provides, “Any such
evi dence which the court deenms to have probative val ue may be
received . . . provided the defendant is accorded a fair
opportunity to rebut any hearsay statenents.” Sec.
921.141(1), Fla. Stat. This Court has interpreted this
provision as allowing the State to present hearsay testinony
because t he defendant has the opportunity to cross-exam ne the

person who recounts the hearsay. Danren v. State, 696 So. 2d

709, 713 (Fla. 1997) (testinmny of State wi tnesses regarding
statenents made by deceased co-defendant adm ssible); Spencer
v. State, 645 So. 2d 377, 383-84 (Fla. 1994) (testinony of
police officer regarding statements made by deceased victim
adm ssi bl e because defendant had opportunity to cross-exani ne
officer). Under this analysis, Peter Rivera s testinony
regardi ng what ot hers had said about Donovan was adm ssi bl e
because the State had the opportunity to cross-exan ne Peter
Ri ver a.

During the exam nation of MriamRivera, M. Rivera's

counsel began to ask Mriam about her own use of crack
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cocai ne, but the State objected (2PC-R Vol. 6 at 142). M.
Ri vera’ s counsel explained that she was attenpting to bring
out Mriam s experience with crack cocaine and its effects in
order to support Mriam s observations of what crack cocai ne
was doing to M. Rivera (ld.). The court sustained the
State’s objection because Mriam was not being offered as an
expert (lLd.). The excluded testinmny should have been
admtted: it was relevant to the issues, involved matters
about which Mriam had personal know edge, could not otherw se
be conveyed with equal accuracy and adequacy, and did not
require expert testinmony. See Sec. 90.701.1, Fla. Stat.;

Floyd v. State, 569 So. 2d 1225, 1231-32 (Fla. 1990).

During the exam nation of trial counsel Ml avenda, M.
Ri vera’s counsel attenpted to ask whether his opinion was that
not hi ng he could have presented at the penalty phase woul d
have made a difference, but the State objected (2PC-R. Vol. 6
at 102). M. Rivera s counsel argued that the questions went
to Mal avenda’s theory and tactics for the penalty phase (1d.).
The court ruled, “You can’t ask that question” (lLd.). A trial
attorney’s view of how evidence m ght have influenced the jury
is clearly relevant to an ineffective assistance of counsel
claimand should be admtted. Further, even if such testinony

is considered to be lay opinion testinony, it neets the
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requirenments for admssibility. See Sec. 90.701.1, Fla.

Stat.; Floyd v. State, 569 So. 2d 1225, 1231-32 (Fla. 1990).

The | ower court erred in excluding and/ or not considering
evidence offered by M. Rivera. These errors deprived M.
Rivera of a full and fair hearing.

CONCLUSI ON

Based upon the record and the argunents presented herein,
M. Rivera respectfully urges the Court to reverse the | ower
court and vacate his unconstitutional death sentence.
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