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ARGUVENT I N REPLY

ARGUNMENT |

MR. RI VERA WAS DENI ED THE EFFECTI VE
ASSI STANCE OF COUNSEL AT THE PENALTY PHASE.

This Court remanded for an evidentiary hearing on the
penal ty phase ineffectiveness cl ai msaying:

Rivera clainmed in his postconviction notion and in
his brief to this Court that the follow ng potenti al
mtigation was available if counsel had adequately
investigated Rivera s personal history: (1)

di ssoci ative disorder; (2) psychosexual disorder;
(3) history of hospitalization for nental disorders;
(4) sexual abuse as a child; (5) expressions of
renorse; (6) a substantially inpaired capacity to
appreciate the crimnality of his conduct or to
conform his conduct to the requirenents of the |aw,
(7) childhood traumn; (8) devel opnental age; (9)

| ong-term personality disorder; (10) acceptable
behavior at trial; (11) reduction in sentence by
trial judge in prior case of sexual battery; (12)
under the influence of drugs at the tinme of the

of fense; (13) non-applicability of the aggravators;
(14) drug abuse problem (15) character testinony
fromfam |y menbers; (16) psychotic depression and
feelings of rage against hinself because of strong
pedophilic urges; (17) no drug or al cohol treatnment
progranm (18) substantial dom nation by alternate
personality; (19) artistic ability; (20) capabl e of
ki ndness; and (21) famly loves him Considering
the volunme and extent of these alleged mtigators in
conparison to the limted mtigation actually
presented at trial, we agree with Rivera that he
warrants an evidentiary hearing on his claim of
penalty phase ineffective assistance of counsel.

Rivera v. State, 717 So.2d 477, 484-85 (Fla. 1998) (enphasis




added) . !

The State’s Answer Brief “accepts appellant’s
presentation of the case and facts” (Answer Brief at 2)
(hereinafter “AB”).2? However, the State s argunents then
proceed to ignore the detailed facts presented in M. Rivera’'s
Initial Brief. Thus, while accepting M. Rivera’s
presentation of the facts, the State argues that the
mtigation evidence presented at the evidentiary hearing is
cunul ative to that presented at the penalty phase without

undertaki ng any conparison of the penalty phase and

hen denying relief, the circuit court recited this |ist
of mtigating circunstances as having been presented to the
penal ty phase jury (2PC-R. Vol. 3 at 598-99)(“Havi ng
consi dered the record on appeal and the testinony of the
wi tnesses at the suppression [sic] hearing this Court finds
that the Defense presented mtigation evidence to the jury
concerning the Defendant’s [personal history and his 21
mtigating circunstances]”). The circuit court conpletely
overl ooked this Court’s opinion remandi ng the case in which
this Court conpared “the volunme and extent of these alleged
mtigators” to “the limted mtigation actually presented.”
Neither the circuit court nor the State in its Answer Brief
acknow edged this Court’s specific and clear determ nation
when it remanded for an evidentiary hearing.

Both the State and the circuit court ignore the fact that
t he sentencing judge found only one mtigating circunstance
was established by M. Rivera s trial counsel. Rivera v.
State, 717 So.2d at 484 (“the trial court found only one
statutory mtigator despite the fact that numerous mtigating
factors allegedly existed and could have been consi dered”).

’Al t hough the State qualifies this acceptance with the
statement “to the extent that they are accurate,” the Answer
Brief points out no inaccuracies in M. Rivera s recitation of
the facts.



evidentiary hearing evidence (AB at 6, 18, 25-26).2% Further,
the State relies upon the circuit court’s conclusions w thout
pointing to facts--much | ess conpetent, substantial evidence--
supporting these conclusions (AB at 5-6).4 Finally, as the
circuit court did, the State analyzes the evidence of
mtigation presented at the evidentiary hearing piece-by-

pi ece,® rather than conducting the cunul ative effect anal ysis
required by |aw. ®©

A. DEFI Cl ENT PERFORMANCE

In remandi ng for an evidentiary hearing on M. Rivera's

The State asserts in direct contravention to this Court’s
prior opinion, “the penalty phase presentation in this case
was very simlar to the evidentiary hearing presentation” (AB
at 25).

“The State notes that M. Rivera continues to claimhe is
i nnocent of the murder (AB at 6 n.2). This is true. In
proceedi ngs currently being conducted in the circuit court,
DNA testing is being perforned on various pieces of physical
evidence. |In fact, after M. Rivera requested DNA testing of
one hair, the State has decided to test many nore itens,
i ncluding many totally unconnected to M. Rivera.

The State’s brief concentrates solely on evidence
presented below regarding M. Rivera's drug abuse history and
does not address other significant mtigating factors which
were established at the evidentiary hearing. See infra.

°The State and circuit court use the word “cunul ative” to
mean that the evidence presented at the evidentiary hearing
did not add anything to the evidence presented at the penalty
phase. M. Rivera uses the word “cumul ative” to refer to the
prejudi ce analysis required by United States Suprene Court
precedent. See Kyles v. Witley, 115 S. Ct. 1555, 1566-67
(1995).




claimof ineffective assistance of counsel at the penalty
phase, this Court noted that the evidence presented at the

penalty phase was “limted.” Rivera v. State, 717 So. 2d 477,

485 (Fla. 1998). The Statenent of the Facts in M. Rivera s Initial
Brief provides a detail ed account of the penalty phase and
evidentiary hearing facts. This account shows that the evidence
which trial counsel did not present at the penalty phase was of
significantly greater quality and quantity than the evidence which
trial counsel did present.

Neverthel ess, the State’s Answer Brief contends, “Mst of the
evi dence offered at this evidentiary hearing was actually presented
at trial” (AB at 18). The State presents abbreviated sunmari es
of the evidentiary hearing testinmny and of Dr. Ceros-

Li vingston’s penalty phase testinony (AB at 9-18). According
to the State, this summary “concl usively establishes that
trial counsel rendered constitutionally adequate
representation at the penalty phase” (AB at 18).

The State’'s thesis is that if some passing reference to a
possible mtigating factor is made at the penalty phase,
def ense counsel has rendered “constitutionally adequate
representation,” even if readily available information of

greater quality and quantity woul d have established the



mtigating factor.” For exanple, the State concedes that the
evidentiary hearing testinony presented M. Rivera s history
of drug abuse “in nmuch greater detail” than it was presented
at the penalty phase (AB at 19).8 However, the State contends
that since Dr. Ceros-Livingston was “aware” of M. Rivera's
drug use and nentioned at the penalty phase that M. Rivera
had used sone drugs and that one psychol ogical test indicated

he “may” have problens with drug abuse (AB at 18-19),° the

'Of course, this Court rejected the State’s position when
it remanded for an evidentiary hearing on M. Rivera s penalty
phase ineffectiveness claim Rivera v. State, 717 So.2d at
485 (“Considering the volunme and extent of these alleged
mtigators in conparison to the limted mtigation actually
presented at trial, we agree with Rivera that he warrants an
evidentiary hearing on his claimof penalty phase ineffective
assi stance of counsel”).

8The State focuses its arguments on the evidence of M.
Rivera’ s drug abuse. While drug abuse is key to understandi ng
and explaining M. Rivera s character and behavior, M. Rivera
al so presented evidence through |lay and expert w tnesses
establishing other significant mtigating factors, as detailed
in M. Rivera' s Initial Brief and in this Reply Brief.

The State asserts that Dr. Ceros-Livingston “concluded in
her report that Rivera was a drug abuser” (AB at 19). This is
wrong. At the penalty phase, Dr. Ceros-Livingston read from
her report that one psychol ogical test indicated M. Rivera
“may” have problems with drug abuse (R 2041). At the
evidentiary hearing, Dr. Ceros-Livingston testified that she
did not have enough information at the tine of the penalty
phase to di agnose addiction (2PC-R. Vol. 7 at 366).

I nformation that M. Rivera was a crackhound, was living in a
crack house, was doing $300 a day in crack cocai ne and was on
a crack run the day of the offense could have indicated to Dr.
Ceros-Livingston that M. Rivera suffered from addiction (1d.

at 367). Dr. Ceros-Livingston is not an expert in

5



subj ect of drug abuse was exhausted at the penalty phase, and
trial counsel did enough.

In contrast to the State’'s assertions, the evidence which
was avail abl e but unpresented on the subject of drug abuse

woul d have established--not merely mentioned--the foll ow ng:
1) M. Rivera s addiction to crack cocai ne;

2) M. Rivera’ s long history of abusing every drug
he coul d find;

3) M. Rivera' s changes in behavior when he used
drugs;

4) M. Rivera's heavy use of crack cocaine in the
nont hs and days before the offense;

5) M. Rivera' s crack cocaine-induced behavior in
t he days before the offense.

(See Initial Brief, Statenment of the Facts, Subsection B.2.).10

Trial counsel testified that part of his strategy for the

penalty phase was to present evidence of M. Rivera s drug

addi cti onol ogy and did not know as nuch about crack cocaine in
1987 as she does today (ld. at 369).

“Not only was a burden of proof inposed upon M. Rivera
during the penalty phase to establish the mtigating
circunstances, he was obligated to denonstrate the wei ght of
each of the mtigating circunstances that were established.
Therefore, the quantity and quality of the proof offered to
support alleged mtigating circunmstances is critical to the
life and death decision that the sentencer is called upon to
make. This Court recogni zed this concept when it remanded for
the evidentiary hearing in light of “the volume and extent of
these alleged mtigators in conparison to the limted
mtigation actually presented.” Rivera v. State, 717 So.2d at
485.




abuse and that he presented all of the information about drug
abuse that he had. However, because of his failure to
investigate, there was a great deal which trial counsel did
not know and did not present. In |light of these avail able but
unpresented facts, if trial counsel did enough to investigate
M. Rivera's drug abuse for the penalty phase, as the State
asserts, the Sixth Amendnent’s right to the effective

assi stance of counsel is neaningless.

The State argues that trial counsel’s performnce was not
deficient because the trial court found the statutory
mtigating factor of extreme enotional disturbance, and
therefore “any additional evidence relating to this mtigating
fact or woul d have been cunul ati ve and unnecessary” (AB at 18).
This Court has already determined in this very case that the
State’s contention is erroneous. Wen this Court remanded for
an evidentiary hearing, the Court was aware of the sentencing
judge’s finding that one mtigating factor had been found.

Rivera v. State, 717 So.2d at 485 (“Considering the volune and

extent of these alleged mtigators in conparison to the
limted mtigation actually presented at trial”) (enphasis

added) .
The State does not nention that the weight of a

mtigating factor matters under Florida’ s capital sentencing



statute.! See Stringer v. Black, 503 U.S. 222 (1992). The

evi dence presented at the evidentiary hearing clearly added
significant weight to this factor. Further, the State does
not nmention that evidence was al so avail abl e but unpresented
whi ch woul d have established the statutory nmitigating factors
of age (developnental) and M. Rivera s substantially inpaired
capacity to conform his conduct to the requirenents of the
law. See Initial Brief, Statenment of the Facts, Subsection
B.2.d.v.

The State argues that trial counsel’s performnce was not
deficient because Dr. Ceros-Livingston testified her penalty
phase opini ons woul d not have changed had she had nore
informati on about M. Rivera's drug abuse (AB at 19). First,
this is a msstatenent of Dr. Ceros-Livingston s testinony.
The doctor testified that she did not have enough information
at the time of the penalty phase to diagnose addiction, but
that the additional information reveal ed in post-conviction

could have indicated to her that M. R vera suffered from

UM, Rivera's jury was told to weigh the mitigating
circunmstances that were established by the defense against the
aggravating circunstances established by the State. Thus, it
is not like a pin ball gane in which points are scored no
matter how softly the pin ball hits the bunper. To make a
difference in the outconme, the mtigators nust not only be
menti oned, they nmust be established and gi ven substantive
wei ght through the presentation of supporting evidence.

8



addi ction (2PC-R. Vol. 7 at 366-67). Second, the State nmkes
too much of Dr. Ceros-Livingston's testinony that her opinions
woul d not have changed: she is not an expert in addictionol ogy
and did not know as nuch about crack cocaine in 1987 as she
does today (ld. at 369).' Thus, she was not and is not
qualified to provide an opinion regardi ng addiction.
Most inportantly, however, whether or not Dr. Ceros-

Li vi ngston woul d change her opinions or whether Dr. Sultan
agreed or disagreed with Dr. Ceros-Livingston (see AB at 10,
16) is not the issue. The issue is whether trial counsel
failed to investigate and present evidence establishing
mtigating factors. Evidence was avail able but unpresented
whi ch woul d have supported and added substance to Dr. Ceros-
Li vi ngston’s opinions. For exanpl e:

1) Fam |y nenmbers and friends described M. Rivera's

life history and behavi or, providing support for a

mental health evaluation (Initial Brief, Statenent

of the Facts, Subsection B.2.a., b., c.);

2) Dr. Sultan described the devel opnent and effects

Mor eover, additional evidence supporting those opinions
that she was qualified to make woul d have made her opinion
nore credible and of nore weight. The question is not sinply
whet her her di agnostic opinion would have changed, but whet her
her ability to illumnate M. Rivera s nental disturbance
woul d have been enhanced. In this Court’s own words in
remandi ng this case for an evidentiary hearing, would “the
vol ume and extent” of the mtigation that she discussed in her
testi nony have been increased? Rivera v. State, 717 So.2d at
485.




of M. Rivera' s borderline personality disorder
explaining that it exists independently of his other
mental health inpairnents, but also underlies those
other inpairments (lInitial Brief, Statenent of the
Facts, Subsection B.2.d.i.);

3) Dr. Sultan described the devel opnment and effects
of M. Rivera s sexual disorder (lnitial Brief,
St atenent of the Facts, Subsection B.2.d.iv);

4) Drs. Sultan and Burglass testified that M.

Ri vera was suffering an extreme nental disturbance
at the time of the offense as a result of the
conbi ned effects of his nental health inpairnments
and crack cocaine addiction (Initial Brief,

St at ement of the Facts, Subsection B.2.d.v.).

Evi dence al so was avail abl e but unpresented which woul d

have established nental health mtigating factors about which

Dr.

Ceros-Livingston did not testify. For exanple:

1) Dr. Sultan testified that M. Rivera experienced
chi |l dhood psychol ogi cal and sexual abuse and

expl ained the effects of that abuse (Initial Brief,
Statenment of the Facts, Subsection B.2.d.ii.);

2) Drs. Burglass and Sultan diagnosed M. Rivera as
bei ng cocai ne dependent and a cocai ne addi ct
(Initial Brief, Statement of the Facts, Subsection
B.2.d.iii.);

3) Drs. Burglass and Sultan expl ained the conbi ned
effects of M. Rivera' s nental health inpairnments
and addiction, including the fact that M. Rivera
may not have acted out his inappropriate sexual
urges had it not been for his crack cocaine
addiction (Initial Brief, Statement of the Facts,
Subsection B.2.d.v.);

4) Drs. Burglass and Sultan identified the existence
of the statutory mtigating factors of age

(devel opmental ) and substantially inpaired capacity
to conform conduct to the requirenments of the | aw
(Initial Brief, Statenment of the Facts, Subsection

10



B.2.d.v.).

Because of trial counsel’s failure to investigate, evidence
supporting Dr. Ceros-Livingston’ s opinions and evi dence
establishing mtigating factors about which Dr. Ceros-
Li vingston did not testify was not presented.'® This is
deficient performance.

The State argues that Dr. Ceros-Livingston had “a strong
basis” for rejecting the “*new information” regarding M.
Ri vera’s drug abuse because she testified that “nmuch of
Ri vera’s sexual deviancy and acting out was done while he was
not under the influence of drugs” (AB at 20) (enphasis in
original). First, Dr. Ceros-Livingston did not reject the
informati on about M. Rivera's drug abuse. She testified that
she was unaware of the extent of that drug abuse at the tinme
of the penalty phase. Since she was unaware of the extent of
M. Rivera's drug abuse history, Dr. Ceros-Livingston had no
basis for saying that M. Rivera' s acting out occurred when he
was not on drugs. The history detailed at the evidentiary
hearing shows that M. Rivera has consistently used drugs and

al cohol since he was about 14 years old and that the |evel of

BThis goes to “the volunme and extent” of the mitigating
circunmst ances that could have been presented in conparison to
“the limted mtigation actually presented.” Rivera v. State,
717 So.2d at 485.

11



hi s i nappropri ate sexual behavior escal ated as the drug use
escalated. Dr. Burglass testified that no lay w tness or
expert had offered any information to contradict the fact that
M. Rivera was a “crackhound” by the tine of the Jazvac

di sappearance (2PC-R. Vol. 7 at 311-12). Indeed, the State’'s
Answer Brief concedes, “The state has never attenpted to
refute the claimthat Rivera does have a chronic drug abuse

hi story” (AB at 28 n.5).

The State argues that trial counsel’s failure to present
addi ti onal evidence about M. Rivera' s drug abuse did not
result frominadequate investigation, but froman inability to
| ocate witnesses (AB at 21).1'* This assertion is based solely
on Mal avenda’s testinony that he could not |ocate the
wi t nesses, al though Mal avenda al so conceded, “I may not have
done, you know, detailed investigation” about drug abuse (2PC-

R. Vol. 6 at 95). The State’s argunment ignores these facts:

“The circuit court concluded counsel was not deficient
| argely because of its erroneous | egal conclusion that the
presentation of any quantum of evidence in support of a
m tigating circunmstance, no matter how unconvincing, relieves
counsel of any burden to actually persuade the sentencer to
inpose a life sentence. Again, this may work for tabul ating
the score in a pin ball ganme, but in a capital case a jury is
charged to wei gh aggravating and mtigating circunmstances. In
t hose circunstances, effective counsel nust be concerned with
the quantity and quality of the proof establishing the
mtigation and its weight. The circuit court’s order
overl ooked the law in this regard. See Wllians v. Taylor,
120 S. Ct. 1495 (2000).

12



1) Mal avenda testified that he spoke to Peter Rivera
once a week and that Peter was fully cooperative;

2) Peter Rivera testified that Ml avenda di d not
guestion himin any detail regarding M. Rivera’'s
drug abuse;

3) Mal avenda did not ask Peter Rivera a single
guestion about M. Rivera' s drug abuse when Peter
testified at the penalty phase; '®

4) M. Rivera's sisters, Mriamand Elisa, both
testified at the penalty phase and thus were clearly
avai |l abl e and cooperative;

5) Mriamand Elisa both testified at the
evidentiary hearing that they would have given

Mal avenda any information he requested regardi ng M.
Ri vera, including informtion about his drug abuse,
but Mal avenda never talked to themuntil just before
t he penalty phase;

6) a phone nessage from Danny Franklin |isting
Franklin’s phone nunber was in Malavenda' s file, but
Mal avenda never tal ked to Franklin;

7) before M. Rivera's trial, Mark Peters noved to
Orl ando, where he lived at 4019 Barwood Drive, which
was rented in the name of his nother, Lorraine
Peters; Peters had a state |.D. card show ng that
address and lived there for three or four years;

Mal avenda never contacted him

8) Andy Ranps was rel eased from prison on Decenber
23, 1986, and placed on three years’ probation;
Ranobs reported to the state every nonth, and the
state had his address; Mal avenda never talked to
hi m

®At one point, the State says, “Consistent with his trial
testinmony, Peter [Rivera] stated that he spent the day before
the nmurder with his brother and they drank and snoked crack
all day” (AB at 13) (enphasis added). Peter testified to this
epi sode at the evidentiary hearing, but made no nmention of M.
Rivera’s drug use in his penalty phase testinony.

13



The State does not dispute any of these facts regarding
Peter Rivera, Mriam Rivera, Elisa Rivera or Danny Franklin.
These witnesses could have provi ded extensive details of M.
Rivera’s drug abuse and were clearly available to tri al
counsel .

The State argues that Peters and Ranpbs were not avail able
to testify at the penalty phase (AB at 21). As to Peters, the

State relies upon this Court’s opinion in Rivera v. State, 717

So. 2d 477, 482 (Fla. 1998), regarding trial counsel’s failure
to call Peters as an alibi witness. As is explained in M.
Rivera's Initial Brief, this Court’s decision was based upon a
| ack of prejudice, and the Court therefore did not address
whet her Peters was in fact unavail abl e or whet her counsel was
deficient in not locating him Further, evidence that Peters
had a state |I.D. card listing his address and resided at that
address for three or four years after noving to Ol ando was
not presented at the 1995 evidentiary hearing.

As to Ramps, the State m srepresents his testinony, not
addressing the excerpts fromthat testinony quoted in M.
Rivera’ s Initial Brief. According to the State, Ranps
“adm tted that he would not have testified at trial regarding
his drug involvement with Rivera” (AB at 22, citing 2PC-R

Vol. 6 at 225, 227). Ranps was released from prison on drug

14



charges in 1986, and M. Rivera s trial was in 1987. On the
sane pages of the evidentiary hearing transcript cited by the
State, Ranps clearly testified he would have been willing to
testify at the penalty phase because he had already served his
prison sentence on his drug charges. On cross-exani nation,
the state asked Ranpbs, “Certainly you were not going to cone
into a courtroomin Broward County at the defendant’s trial
and testify that you were, in fact, running a crack house and
dealing in drugs, were you, sir?” (2PC-R Vol. 6 at 223).
Ranpbs answered, “That’'s what | stated, ma’am” continuing, *
spent nmy time for that. | did ny time for that” (l1d.). On
redirect, the foll owi ng exchange occurred:
Q | m going back to 1987 when you were on

probation, and if you would have been given a

subpoena to cone to court and testify about what

you're testifying to --

A In 1987, | did ny time. | got punished for

deal ing drugs, for firearns. | went and did ny

time. | could have done nore than what | did. It

cost me noney for nmy attorney. | did eight nonths

and | was a good prisoner. [|I'mout. | wouldn’'t

have been afraid to state what | just stated today.

Q You don’t think you would or you woul d
have?

A No, mmr’ am because |I’m done. | paid ny
puni shnment. | conpleted ny punishnment and | nade
three years probation. | made three years
probation. A lot of people said you don’t make
three years probation. You end up going back to
prison. | mde it. So | have nothing to hide.

15



Q So in April of *87, you would have had
nothing to hide if you were subpoenaled] to cone to
Court?
A Correct, ma' am
(Ld. at 227-28) (enphasis added). The State’s argunent and
the |l ower court’s simlar conclusion are contrary to and
unsupported by the record.
The State argues that trial counsel’s performnce was not

deficient because M. Rivera’'s famly was “not very
cooperative” (AB at 22). The only famly menber whom

Mal avenda named as possi bly being uncooperative was M.
Rivera' s father (2PC-R. Vol. 6 at 126). Ml avenda coul d not
recall if he had conversations with M. Rivera s parents or
sisters specifically concerning drug use (2PC-R. Vol. 7 at
351-52). Mal avenda testified that Peter Rivera “was hel ping
me as much as he could” (2PC-R Vol. 7 at 343-44). Peter
testified that Mal avenda talked to him®“very little” about the
penal ty phase, and that discussion occurred right after M.
Ri vera was found guilty, the day before the penalty phase
(2PC-R. Vol. 6 at 180-81). At that time, Ml avenda asked
Peter “a little bit” about M. Rivera's drug use, and Peter
told himthat M. Rivera used a |lot of drugs (ld. at 181).
Mriamand Elisa both testified that Mal avenda did not neet

with themuntil just before the penalty phase and then did not

16



ask them questions about M. Rivera's life, including about
his drug abuse (2PC-R. Vol. 6 at 145, 160-61). Mriam and
El i sa woul d have told Mal avenda anythi ng he wanted to know
(Ld.). The State’s argunent and the |lower court’s simlar
conclusion are contrary to and unsupported by the record.

The fam |y nmenbers’ testinony establishes trial counsel’s

deficient performance. See Ragsdale v. State, 798 So. 2d 713,

719 (Fla. 2001) (“Ragsdale's siblings testified that they were
never contacted and that they would have testified if they had
been contacted at the tinme of Ragsdale's trial”); State v.

Ri echmann, 777 So.2d 342, 349-50 (Fla. 2000) (finding

i neffective assistance of counsel and rejecting counsel's
contention that famly nenbers were not avail abl e where

counsel conducted no investigation); Ventura v. State, 794

So. 2d 553 (Fla.2001) (finding trial counsel deficient for
failing to investigate and present mtigating evidence where
fam |y menbers testified at postconviction evidentiary hearing
that they would have testified at penalty phase had they been
contacted). The evidence establishes that the fam |y menbers
wer e avail able and cooperative if counsel had conducted an
appropriate investigation.

The State argues that Dr. Sultan’s and Dr. Burglass’s

concl usions “nust be called into question” because “there is

17



not one shred of evidence” that M. Rivera was intoxicated at
the time of the offense (AB at 23). The State does not at al
address the follow ng evidence: Peter Rivera, Danny Franklin,
Mark Peters and Andy Ranos all described M. Rivera s drug
abuse, especially his crack cocai ne abuse, in the weeks and
nont hs before the offense. Peter Rivera described a crack
cocai ne binge which he and M. Rivera engaged in no nore than
two days before Staci Jazvac di sappeared and possibly on the
sane day as her disappearance. Dr. Burglass testified that
M. Rivera was addicted to crack cocaine and therefore spent
his tine either seeking and snoking crack cocai ne or
“crashing” when he did not have any crack cocaine. This
evi dence establishes that at the time of the offense, M.
Ri vera was nost |ikely high on crack cocaine; if he was not,
he woul d have been in the “crash” node and entirely
nonfunctional. The evidence is thus circunstantial evidence
that M. Rivera was intoxicated at the tinme of the offense.
The State argues that after the first evidentiary hearing
in M. Rivera’s case, this Court stated, “there was no

evi dence Rivera was intoxicated at the tinme of the nurder” and

¥Circunmstanti al evidence is adm ssible and may provide
the jury with a basis for concluding a fact proven. Neither
the State nor the circuit court acknow edged that mtigating
circunstances may be established through circunstanti al
evi dence.
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that M. Rivera has not offered evidence “to rebut that

finding” (AB at 23, citing Rivera v. State, 717 So. 2d 477,

485 (Fla. 1998)). The first evidentiary hearing did not
involve M. Rivera's claimthat trial counsel provided

i neffective assistance at the penalty phase and did not

i nvol ve the sanme evidence. Further, this Court’s statenent

the 1998 opinion was made in discussing M. Rivera s claim

that trial counsel provided ineffective assistance in failing

to present an intoxication defense at the guilt phase. The

statement was not the Court’'s basis for rejecting the claim

The Court rejected the claimbecause the intoxication defense

was i nconsistent with M. R vera's claimof innocence. There

is nothing for M. Rivera to rebut.

B. PREJUDI CE

The State’s argunents regarding prejudice are largely the

sane as its argunents regarding deficient performance. The

St ate does not once contest that the evidence presented at the

evidentiary hearing established mtigating factors.

The evi dence presented bel ow established the foll ow ng

mtigating factors:
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1) M. Rivera s age (devel opnental), see Sec.
921.141(6)(b), Fla. Stat.;

2) substantial inpairment of M. Rivera' s capacity to
appreciate the crimnality of his conduct or to conform
his conduct to the requirenents of the | aw, see Sec.
921.141(6)(f), Fla. Stat.;

3) M. Rivera' s extreme nental or enotional disturbance,
see Sec. 921.141(6)(g), Fla. Stat.;

4) M. Rivera's severe drug abuse history;

5) M. Rivera' s crack cocai ne addiction and dependence;

6) M. Rivera s changes in behavior when he used drugs;

7) M. Rivera s heavy use of crack cocaine in the
nont hs and days before the offense;

8) M. Rivera' s crack cocai ne-induced behavior in the
days before the offense;

9) M. Rivera was under influence the of drugs at the
time of the crineg;

10) conbined effects of M. Rivera s nental health
i mpai rments and drug use;

11) M. Rivera' s history of treatnent for psychosexual
di sorder;

12) M. Rivera s psychol ogi cal abuse as a child;

13) M. Rivera s sexual abuse as a child;
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14) M. Rivera' s |ong-standing personality disorder;

15) M. Rivera' s feelings of revulsion at hinself for his
“freaki sh” sexual urges;

16) the lack of drug treatnment M. Rivera received;

17) M. Rivera s loving, kind and hel pful qualities when
not on drugs;

18) the love M. Rivera’s famly has for him

The State parrots the circuit court’s concl usion that
prejudi ce was not established because the aggravating factors
outweigh the mtigating factors (AB at 24). The State’'s
argunment and the circuit court’s conclusion do not take into
account the nunerous and substantial mtigating factors
established at the evidentiary hearing, nor do they consider
the fact that the sentencing judge identified only one

mtigating circunmstance as established by trial counsel.

Further, the circuit court’s conclusion that the
aggravating factors would outweigh the mtigating factors is a
conclusion of law on the ultimte question of prejudice. This

conclusion is therefore revi ewabl e de novo. St ephens v.

State, 748 So. 2d 1028 (Fla. 1999).%

"The United States Supreme Court in Kyles v. Wiitley, 514 U.S.
419, 449 n.19 (1995), while enploying the prejudice test for whether
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The State argues that this Court grants penalty phase
relief only when there is a “virtual absence of mtigation at
the penalty phase in contrast to the evidence presented [in
post-conviction]” (AB at 25). This is not the correct
standard.® The question is whether confidence in the outcone
of the penalty phase is underm ned by the evidence presented

below. Strickland v. WAshington, 466 U S. 668, 693 (1984).

The correct standard is whether unpresented, avail able
evidence “m ght well have influenced the jury’'s appraisal of
[the defendant’s] noral culpability” or “may alter the jury’'s

sel ection of penalty.” WIllians v. Taylor, 120 S. Ct. at

confidence is undermned in the outcone in the context of a Brady
claim said:

Justice Scalia suggests that we should “gauge”
Burns’s credibility by observing that the state judge
presi ding over Kyles's post-conviction proceeding did not
find Burns’s testinony in that proceeding to be
convi ncing, and by noting that Burns has since been
convicted for killing Beanie. O course, neither
observation could possibly have affected the jury’'s
apprai sal of Burns's credibility at the time of Kyles's
trials.

This is a clear denonstration by the United States Suprene Court that
the proper prejudice analysis is one of law that is conducted de
novo.

BEven if the State is correct that there nust be a
“virtual absence” of mtigation at the penalty phase for
relief to be granted, that is the case here, as any fair
conparison of the evidence presented at the penalty phase with
t hat presented in post-conviction denonstrates.
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1515-16. Further, under Strickland, prejudice is established
when the omtted evidence |ikely would have affected the

“factual findings”. Strickland, 466 U S. at 695-96. Had the

numerous and substantial mtigating factors established at the
evidentiary hearing been presented at the penalty phase, they
woul d have influenced the jury’'s view of M. Rivera s “noral
cul pability” and woul d have affected the jury’s and judge's

“factual findings.”

ARGUMENT | |

THE LOVWER COURT’ S RULI NGS DEPRI VED MR. RI VERA
OF A FULL AND FAI R HEARI NG

The State argues that the | ower court correctly excluded
testinmony regarding Mark Peters’ whereabouts at the time of M.
Rivera’s penalty phase because M. Rivera “does not offer any
justification” for presenting such evidence (AB at 28). The State

relies upon this Court’s opinion in Rivera v. State, 717 So. 2d 477,

483 (Fla. 1998), and contends that M. Rivera has not explained “why

he should be entitled to reopen this inquiry” (AB at 29-30).

First, M. Rivera did “justify” why he wanted to present
evi dence regarding Peters’ availability. The first evidentiary
hearing in M. Rivera s case did not address his claimthat trial

counsel provided ineffective assistance at the penalty phase. At the
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evidentiary hearing at issue here, M. Rivera's counsel explained
that M. Rivera wanted to present this evidence to show that Peters
was avail able for the penalty phase. It is M. Rivera's burden to
show that wi tnesses not presented by trial counsel were available to
testify had counsel investigated properly. M. Rivera sought to neet

this burden, but the circuit court excluded the evidence.

Second, there is no inquiry to “reopen.” The State ignores M.
Rivera’s argunment that this Court’s 1998 opinion did not rest upon

Peters’ availability, but upon a | ack of prejudice.

The State argues that the fact that two of M. Rivera' s prior
convictions in the Goetz case were |ater vacated is irrel evant
because two other convictions remain (AB at 31-34). The State
sinply ignores the fact that at the penalty phase, the State
present ed evidence that M. Rivera was convicted of four
separate crinmes in the Goetz case and relied upon all four
convictions to argue that M. Rivera should be sentenced to
death (R 1923, 1924, 2108-09). The reversal of two of those
convictions affected the weight of the prior conviction

aggravator, see Stringer v. Black, 112 S. Ct. 1130 (1992), and

therefore was relevant to the prejudice anal ysis under

Strickl and.

Regarding the circuit court’s exclusion of certain
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testimony by Peter Rivera on the grounds that it constituted
hearsay, the State does not address the cases cited in M.
Rivera's Initial Brief. Those cases establish that the

circuit court erred.

The State argues that the circuit court correctly
excluded Mriam Rivera' s testinony regardi ng her experiences
with crack cocai ne because the testinony was an attenpt “to
elicit from[Mrianm her opinion about what crack cocaine did
to her and conpare that to what crack cocaine did to her
brother” (AB at 37). M. Rivera' s counsel argued that the
testi mony was adm ssi bl e because Mriam had used crack cocai ne
and therefore “knows what it did to a person. . . . She could
then conpare that with what she saw going on with her brother,
and it gives nore substance to what she’'s able to -- to what
she knows about her brother” (2PC-R Vol. 6 at 142). Such
evi dence- - based upon personal experience and which could not
be conveyed any other way--is adm ssible under Section

90.701.1, Fla. Stat. Floyd v. State, 569 So. 2d 1225, 1231-32

(Fla. 1990). Such evidence--relating to the character of the

def endant--is certainly adm ssible at a capital penalty phase.

Eddi ngs v. Gkl ahoma, 455 U.S. 104, 113-14 (1982).

The State argues that the circuit court correctly excluded
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testimony from Mal avenda regardi ng whet her he believed nothing he
coul d have presented at the penalty phase would have mattered because
the testinony called for Mal avenda’s | egal concl usion regarding the

prejudice prong of Strickland (AB at 38). This is a

m scharacterizati on of the question. The question was not whet her
Mal avenda believed M. Rivera was prejudiced by the om ssion of

evi dence at the penalty phase, but whether Ml avenda believed, going
into the penalty phase, that nothing he presented would help M.
Rivera (2PC-R. Vol. 6 at 102). This question was clearly

inquiring into Malavenda’s frame of mnd at the penalty phase,

not into whether M. Rivera had established prejudice in post-
conviction. The circuit court erred in excluding the

testi nony.

CONCLUSI ON

Based upon the record and the argunents presented in his
initial and reply briefs, M. Rivera respectfully urges the
Court to reverse the |lower court and vacate his

unconstituti onal death sentence.
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Brief of Appellant has been furnished by United States Mil,
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