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STATEMENT OF THE CASE

Paul VanBebber, hereinafter referred to as the respondent,
was charged by crim nal information 00-326CFAwith the follow ng

of fenses all of which took place on My 23, 1999 in Collier

County:
Count 1: Driving under the influence/ property danage
(Mazda notor vehicle)(M);
Count 11: Driving under the influence/personal injury
(victim Serigy Bjazevic) (M);
Count 111: driving wunder the influence/personal injury
(victim Ljubica Bjazevic (M);
Count 1V: Driving under the influence/serious bodily
injury (victim Andrissa Bjazevic) (F3);
Count V: Driving under the influence/ Mansl aughter (victim
| van Bj azevic) (F2)..
(R42- 44) .

A witten plea form executed by respondent and defense
counsel reflects an open a plea of nolo contendere to all
of fenses as charged (R78-79).

On Septenber 21, 2000, respondent entered pleas of no
contest to the charges. A sentencing hearing was conducted on
Cct ober 19, 2000 (R7-33). The sentencing guidelines scoresheet
provided for a |owest perm ssible sentence of 175.6 nonths
i nprisonment (R82-83). Respondent was gi ven a downward departure
sentence of 200 nonths inprisonnment suspended on counts |V and
V and placed on probation for 15 years and was sentenced to
consecutive 1 year jail ternms for counts I, |11, and Il (R81-82;
85; 96-99). Downward departure was based upon respondent

showi ng remorse, the offenses being an isolated incident and



being committed in an unsophisticated manner (R82).
On Appeal, the Second District upheld the sentences finding
the reason given for downward departure to be valid and

certified conflict with the Fourth District in State v. Warner,

721 So.2d 767 (Fla. 4th DCA 1998), aff’d on other grounds, 762
So.2d 507 (Fla. 2000).

STATEMENT OF THE FACTS

The facts of the case, as pertinent to the issue before
this Court were brought forth at the sentencing hearing
conducted on COctober 19, 2000.

The prosecutor advised the court that a nenber of the
victims famly wanted to be heard. Bee Asvick testified that
she was present in the vehicle that was involved in the DU
crash with the respondent. Wth her in the vehicle was her
husband, her 3 children and her brother-in-law (R9-10). He
brother-in-law did not survive the crash (R10). She stated that
the crash affected her famly' s life “very hard”. It happened
at the corner which they have to travel to get to and | eave
their hone and it is very difficult to go through that corner
now knowi ng what happened. It was hard to see their 3 children
bei ng taken to the emergency room Her baby, who was only 4
weeks ol d, was taken to St. Petersburg while the ol der children
were admtted to Naples Conmmunity Hospital. (R10)

The baby suffered henorrhaging in her brain and a fracture



in her skull (R10). Wth regard to the other two children, her
son, 6 years old, had a fractured nose and other injuries and
her daughter, 4 years old, had a |lot of pain in her |eg and both
were admtted into the hospital (R11). Her brother-in-Ilaw was
visiting fromCol unbia and cane to see his brother (her husband)
and his nieces and nephew. He is survived by a wife and
daughter, who is 9 years ol d. Asked what sentence she woul d
recommend the judge to inpose, she responded that she believed
justice should be served but would it up to the judge to
determ ne what sentence was fair (R11-12). The prosecutor
poi nted out that he has discussed in the past that the guideline
scoresheet called for a sentence of anywhere from 175 nont hs up

to 20 years in prison and asked if she would like to see a

gui deline sentence inposed; she responded, “Like | said,
what ever the Judge - whatever the Judge feels that will be
justice that's all | ask for.” (R12).

The state advised the court that it had no further
Wi tnesses to call. Def ense counsel, M. Faett, advised the
court that he had two witnesses and the respondent who woul d
like to speak. (R12)

Laura Turner, respondent’s aunt by marriage, has known
respondent for the past several years (R13). She testified that
the incident has had a dramatic effect on the respondent and

that he is “very, very renorseful” about it. He has discussed



with her teenage boys the dangers of drinking and driving and
has discussed with her his willingness to discuss the issues
with the youth of the community if given an opportunity. (R13).
She stated that the respondent is a wonderful person with a
bright future ahead of himand is very loving and caring with
his wife and child and new child on the way (R13). Respondent
has been married since |ast year (R14). Asked to tell the court
about the change in the respondent and if he is going to get
into troubl e again, she responded, “No. No. It’s had a dramatic
effect on him He's given up drinking. He goes to church on a
regul ar basis and it has changed his life dramatically; very
much so.” (R14). She never thought, before the incident, that
respondent had any drinking problem and believes that this was
an isolated incident (R14).

On cross-exam nation, she stated that she had not seen him
drinki ng when the incident occurred. Asked if she knew he was
drinki ng when this happened, she responded, “Not directly, but
yes.” (R14). She does not know if this night was the only night
t hat he had ever drunk al cohol (R15).

The defense called Ni cole VanBebber, respondent’s wfe
They had been married Novenber 13, 1999 (R15). They have a one
year old boy (R16). Asked to explain since the incident, what
effect it had on him she stated every night since the accident

has been a nightmare. Respondent cannot sleep at night and he



has told her that he wished it would have taken his life. (R16).
Respondent is the sole provider for the famly; she does not
work at the nmonment. He has al ways worked and works 7 days a
week. He did not have an al cohol problem before the incident.
Asked if she thought this was an isolated incident and did he
normal ly go out and drink, she replied, “No, just on occasion.
That’ s basically what this was.” (R16). She did not know himto
go out and get drunk (R16-17).

On cross-exam nation, she was asked how nuch would
respondent drink when she said he went out on occasion and
drank, she replied, “Once every couple of nonths. | nean, |’ m
not really — there was never a date set or anything.” (R17).
She stated that respondent never drove on these occasions, that
there was always a designated driver. She stated that she
probably saw twi ce when he had too nuch to drink prior to this
i ncident (R17).

Respondent testified that his whole outlook on |ife has
changed since the night of the incident (R18). There have been
i nci dents where peopl e have been out partying and he woul d get
up at 2 a.m and pick themup so that sonmething like this does
not happen. He state, “lI’m sorry for what |’ ve done.” (RLS8).
He does not feel that he had any al cohol problem before this
i ncident (R18). Asked if this was an isolated incident, he

responded, “I — it was about six nonths that was the first tinme



| ve drank prior to that. 1I1t’s been six nonths.” (R18). When
he drank before he did not get drunk (R18-19). He gave the
i ndi vidual who died CPR and tried to revive himbut it wasn't
enough (R19). He never attenpted to | eave the scene (R19). He
cane to defense counsel’s office after the accident (R20). They
di scussed that it was pretty likely that charges would filed
against him but it took alnmpst a year and he never left town
(R20) .

On cross-exani nation, he was asked if prior to the incident
t here had ever been an occasi on where he had too much to drink
just to where his faculties were inpaired, he responded, “Maybe
once at ny brother’s wedding, but other than that, no, 1’'ve
never been nuch of a drinker.” (R20). He never drank and drove
a motor vehicle before this incident, this was the only tine
(R20-21).

The prosecutor stated that the state was not unsynpathetic
to respondent’s position but that the bottom line is that he
drank, and the prosecutor believed his bl ood al cohol was a . 16;
he drove a vehicle and he killed soneone (R21). It was argued
t hat everyone is aware of what can happen if they drink too nmuch
and drive; a person with a famly was killed. The prosecutor
requested a prison sentence be inposed and asked for a sentence
of 176 nonths as in the presentence investigation report (R22).

Def ense counsel reiterated that respondent remai ned at the



scene after the accident and attenpted to adm nister CPR to the
victimand did whatever he could to help out (R22). He stated
that respondent remained in town know ng that the state was
likely to press charges. It was pointed out that respondent
cane forward and pled no contest and did not try “to duck” his
responsibility. (R23).

Def ense counsel stated the purpose of the hearing today was
to determine if respondent should be sentenced under the
gui delines or not and that there were a few reasons to depart
(R223). Counsel stated that the one reason in particular is
that “the offense was commtted i n an unsophi sticated manner and
is an isolated incident and respondent has shown renorse (R23).
It was argued that the incident was not planned, was not
i ntended and was not even a series of events that could be
foreseeable to respondent. (R23)

It was argued that it was an isolated i ncident and that the
testimony and the PSI shows respondent has no prior record.
Respondent did have a fewtraffic citations but short of that he
has never been in trouble and he is 24 years old (R23).

It was argued that respondent had a child and is the sole
support for his famly. Respondent “has the direction that he’'s
going to need to be an isolated incident for the future.
Not hi ng has happened before. He has the notivation to nake sure

it doesn’t happen again.” (R24).



Def ense counsel stated that rempbrse was testified to by
respondent’s wi fe and respondent hinmself and has been expressed
to defense counsel wherein the respondent told him he would
trade places if he could do so. (R24).

It was argued that another reason for departure was the
need for restitution outweighs the need for prison (R24). | f
kept out of prison respondent Kkeep working wuntil that
restitution “is owed; any restitution that is owed.” (R24).

Counsel argued that the victi mstated that the court should
do what is appropriate (R24). The PSI recommended a gui delines
sentence and nmade an alternative recommendati on, a departure

from the guidelines! (R24). Counsel argued that, “[w]ith the

The PSI reconmendation and alternative reconmendati on state:

“ RECOMMENDED DI POSI TI ON and REASON: According to the sentencing
gui delines, the m nimumsentence is 175.9 nonths to a maxi hrum of
20 years (240 nonths) of prison. Since an adult has died as a
result of the negligent action of the defendant, this Officer
recommends the subject be sentenced to 176 nonths in prison. A
period of probation following prison is reconmmended to pay any

restitution ordered by the Court. Since Counts I, IIl, and I11I
are m sdeneanors, a concurrent jail sentence is recomrended.”
(R104)

“Alternative Recommended Di spositions (If Any): On Cts IV and V,
200 nonths in state prison, suspended, wupon conpletion of
fifteen (15) vyears of Probation Supervision wth Special
Conditions of (1) One year in the Collier County Jail on Cts. I,
1, and 11l consecutive with credit for tinme served of nine (9)
days on each count with a work release review fromthe County
Jail for enploynment only and a twenty-four furlough at Christms
with his famly; (2) the offender will not possess nor consune
any form of alcohol or illegal substance; (3) conplete forty
(40) hours of Community Service Work each year working wth
groups involved in preventing teen age al cohol consunption; (4)
cost of supervision is waived until restitution and court costs
are pai d by t he subj ect; (5) ongoi ng drug/ al cohol

8



Departnment of Corrections, | feel that there’'s a valid reason
for departure at that point.” (R25).

Def ense counsel argued that he was asking for a departure
even further than what the recommendation is. Counsel stated:

What we were attenpting to do is to
have him remain out of custody wth
whi chever restraints for however |ong the
Court sees fit; sonething where we can keep
hi m wor ki ng and provide for his famly. |’'m
providing hinself and his famly in
reference to that.

(R25).

Def ense counsel argued that he could think of no better
case where soneone would qualify for departure. Respondent has
never been in trouble before and is not going to be trouble in
the future. (R25).

Counsel asked for a term of house arrest or a long-tine
term of probation. (R25).

The prosecutor responded that there is restitution to be
made but there is insufficient evidence for the court to find
that the need for the victims restitution outweighs the need
for a prison sentence, that there was no evidence as to that
(R25- 26) .

Regardi ng the other reason, the prosecutor argued:

As to the other reason, obviously, the

Def endant has shown renorse. Based on his
testimony, it seens this is an isolated

testing/treatnent, as directed by the Probation Oficer and (6)
no early term nation of supervision.” (R105)

9



i nci dent; whether or not this was conm tted
in an unsophisticated manner, | don’t know.
| guess that’s up to the Court to decide.
Someone who drinks too nuch and drives a
vehi cl e, does that nmake it unsophisticated?
| don’t know. | guess that’'s up to the
Court, if you want to find that reason. But
again, we ask for a guidelines sentence.

(R26) .
The court then st ated:

There’ s |l ots of consideration that goes
into sentencing. There’s punishment or
vindi cation, there’'s making an exanple for
the rest of society.

Frankly, in this case |I'm given to be
sonewhat tol erant of your |awer’s argunents
and finding that this is an 1isolated
incident for which you have shown great
renorse. This unsophisticated manner | eaves
me puzzled. | don’t know how you can comm t
this kind of offense in a sophisticated way.
I don’ t know whet her there’s any
sophi sticated way to get under the influence
and drive a car. It alnpst seens that’s
inmaterial to this consideration.

| appreciate the strive that you ve
made and the renorse that you have shown.
Unfortunately for vyou, | guess, | feel
conpelled for the rest of society to
sonewhat to punish you so that others can
see that people that do these things don’t
wal k off with just a slap on the wist. So
|’ mgoing to try to fashion a sentence that
does that in a way that doesn't visit too
much nore tragedy on you and your famly.

(R26- 27) .
SUMMARY OF THE ARGUMENT

This Court should resolve the conflict between the Second

District in State v. VanBebber, 2001 W. 1299449, 26 Fla. L.

10



Weekly D2558 (Fla. 2d DCA Cctober 26, 2001) with that of the

Fourth District in State v. Warner, 721 So.2d 767 (Fla. 4th DCA

1998), aff’d on other grounds 762 So.2d 507 (Fla. 2000), by
adopting the decision of the Fourth District Court of Appeal in
Warner, id. DU mansl aughter offenses cannot be commtted in an
“unsophi sti cat ed manner” . Furt her nore, to hold that
8921.0026(2)(j), Fla. Stat. (1999) [“the offense was committed
in an unsophisticated manner and was an isolated incident for
which the defendant had expressed renorse”] applies to DU
mansl aughter cases would create a conflict/anbiguity wth
8921.0026(3) [“The defendant’s substance abuse or addiction,
including intoxication at the time of the offense is not a
mtigating factor under section 2 and does not, under any
ci rcunmst ances, justify a downward departure fromthe permn ssible
sentencing range.”] and would lead to the absurd result of
negating the specific intent of the |legislature that
intoxication, even if it could be considered “unsophisticated”
under 8921.0026(2)(j), cannot be considered a mtigating factor
under any “subsection 2" factor.
ARGUMENT
| SSUE

VWHETHER THE STATUTORY GUI DELI NES M Tl GATOR

OF §.921.0026(2)(J), FLA. STAT. (1999) IS

APPLI CABLE TO DU MANSLAUGHTER CASES.

The standard of reviewis de novo.

11



This Court should adopt the reasoning of the Fourth

District Court of Appeal in State v. Warner, 721 So.2d 767 (Fl a.

4th DCA 1998), aff’'d on other grounds 762 So.2d 507 (Fla.
2000) 2. The offense of DU mansl aughter cannot be committed in
an unsophi sti cated nmanner.

Petitioner submts that the statutory mtigator of that
“the of fense was commtted in an unsophi sticated manner and was
an isolated incident for which the defendant had expressed
renorse,” as set forth in 8921.0026(2)(j), Fla. Stat. (1999),
because t hese of f enses cannot be comm tted in an
“unsophi sti cated manner”.

This Court in State v. Sachs, 526 So.2d 48, at 50 (Fla

1988), stated:

..[wle cannot say it is inproper also
to consider in mtigation the manner of the
comm ssion of the crime if it has not been
factored. The state does not dispute that
this respondent my not have been the
i mredi at e cause of the deaths that occurred
in this incident. W believe that a judge
does in fact have the discretion to take
into account a factor such as this,
especially in the context of a strict-
liability crimnal statute such as the DUl
mans| aughter | aw. Al t hough the respondent
is held strictly accountable wunder this
statute, the sequence of events that
resulted in the deaths in this instance
tends to show a |esser degree of noral

cul pability. The guidelines manifestly do
not deal with this consideration, not do
they prohibit a judge fromweighing it. | f

2State v. Beck, 763 So.2d 506 (Fla. 4th DCA 2000), agreeing with
the panel in Warner regarding this same issue.

12



based on cl ear and convi nci ng evi dence, this
factor thus could, and in this case does,
constitute a reason for a downwar d
departure.

Petitioner submts that when this Court in considering “the
manner of the comm ssion of the crime” in Sachs the Court was
| ooki ng at the possible lack of noral culpability in an
otherwise strict-liability crimnal statute (the question of
whet her defendant’s action was the imediate cause of the
victims death). The Court was not considering “the
unsophi sticated manner” in which the crime was commtted.
Accordingly, petitioner submts that the Second District’s
reliance upon Sachs, id., to “buttress” its conclusion is
i ncorrect.

In State v. Fleming, 751 So.2d 620, 621 (Fla. 4th DCA

1999), the Fourth District was considering whether a person
charged with purchase of cannabis could receive a downward
departure sentence because the offense was commtted in an
unsophi sticated manner. In that case, the ploce were executing
a warranted search of an apartnment when the defendant knocked on
t he door and asked to speak to “Alfred” and when told that
Al fred was not there started, “I only have fifteen dollars for
three sack,” and was sold the drugs. The Fourth District

consi dered the nmeani ng of “unsophisticated” and stat ed:

... The wor d “unsophi sti cat ed” IS
generally defined in the dictionaries we
have |ooked at as being the opposite of

13



sophi sti cat ed. One of the definitions of
sophisticated is “having acquired worldly
know edge or refinement; | acki ng natura
sinplicity or naiveté.” Anmerican Heritage
Dictionary of the English Language (1981).

The Fourth District found that there was conpetent
substanti al evidence to support the court’s findings.

I n DU mansl aughter cases the gist of the offense is that
the accused caused the death of a human being as a result of
hi s/ her driving an autonobile while intoxicated. Respondent
knew that it was unlawful to drink and drive because in the past
he had gone out drinking “on occasion” (Rl6), “once every couple
of months” (R17) and always had a designated driver (R17).
Respondent obviously had the “worldly know edge or refinenment”
and was therefore “sophisticated” in his knowl edge not to drink
and drive. Mor eover, everyone is presuned to know the |aw.
Therefore, there is no way to commt the offense of DU wth
“nai vete” and wi thout “know edge and refinenent.” There is no
way to commit the offense of DU in an unsophisticated manner.

Additionally, petitioner would submt that to apply the
mtigator 8921.0026(2)(j) - “the offense was commtted in an
unsophi sticated manner and was an isolated incident for which
the defendant had expressed renorse,” - to DU cases would
create conflict/anbiguity with 8921.0026(3), Fla. Stat. (1999)

whi ch provides:

14



(3) The defendant’s substance abuse or
addi ction, including intoxication at the
time of the offense is not a mtigating
factor under section 2 and does not, under

any circunstances, justify a downward
departure from the perm ssible sentencing
range.

Petitioner submts that to grant downward departure based
upon the DUl being committed in an “unsophisticated manner”
woul d negate the prohibition against intoxication being a
justification to depart. The Second District itself
acknow edges that the |egislature has pronmulgated the public
policy to eradicate the scourge of drunk driving by precluding
i ntoxication from being a ground for departure, yet concl udes
that it did not exenmpt DU crines from application of
8§926.0026(2)(j), VanBebber, supra at D2559. If DU offenses
could be committed in an unsophisticated manner, t he
| egi sl ature’ s prohibition against departing for intoxication at
the time of the offense would becone a nullity and the
| egislature’s public policy to eradicate the scourge of drunk
driving would be a nullity in the specific type of cases in
whi ch that public policy was suppose to apply.

There being a conflict/anbiguity between 8921.0026(2)(j)
and 8921.0026(3), this Court should resort to rules of statutory
construction to resolve the conflict/anmbiguity. First, a nore
specific statute is considered to be an exception to the general

words of a the nore conprehensive statute. MKendry v. State,

15



641 So.2d 45, 46 (Fla. 1994). In this instance, petitioner
subm ts that 8§921.0026(3), which prohibits intoxication at the
time of the offense from being a mtigating factor under
subsection 2, is the nore specific statute and that
8§926.0026(2)(j), which is part of “subsection 2" and permts
downward departures when “the offense was conmmtted in an
unsophi sticated manner and was an isolated incident for which
t he defendant has shown renorse”, is the nore general statute
and therefore the prohibition agai nst departing when a def endant
is intoxicated at the tinme of the offense takes precedence over
and is an exception to the nobre general statute permtting
departure when the offense is commtted in an unsophisticated
manner .

Secondly, when two statutes are in conflict, the latter

promul gated statute should prevail as the last will of the
| egi slature. MKendry, id. In 1997, the |egislature enacted

“The Crim nal Punishment Code”, a conprehensive overhaul of the
prior sentencing guidelines. As a pertinent part of this new
conpr ehensi ve sent enci ng | egi sl ation, t he | egi sl ature
specifically added subsection (5) stating in pertinent part that
intoxication at the time of the offense is not to considered a
mtigating factor:
(5) A defendant’s substance abuse or
addiction, including intoxication at the

time of the offense, is not a mtigating
factor under subsection (4) and does not,

16



under any circunstances, justify a downward
departure from the sentence recomended
under the sentencing quidelines.

Ch. 97-194, s. 41, at 2332, Laws of Fla.3

This amendnment (section 41) took effect on July 1, 1997
pursuant to Chapter 97-194, s. 44, at 2332, Laws of Fla. This
subsecti on was renunmbered and is now 8921.0026(3). Ch. 97-194,
s. 8, at 2312.

On the other hand, 8921.0026(2)(j) was originally enacted
as §921.0016(4)(j) in June 1993. Ch. 93-406, 8§13 at 2944,
Accordingly, 8921.0026(3) being the latter enacted statute
prevails over 8921.0026(2)(j).

Statutes are to be construed to effectuate the intent of

the legislature in light of public policy. Wiite v. State, 568

So.2d 886, 889 (Fla. 1990). Also, “It is a basic tenet of

statutory construction that statutes will not be interpreted so

as to yield an absurd result. Wlliams v. State, 492 So.2d 1051,
1054 (Fla. 1986). Again, petitioner would point out that the
Second District recognized in its opinion that the |egislature
was aware of the public policy to eradicate drunk driving and
promul gated this policy by precluding intoxication as a
m tigator, VanBebber, supra at D2559. Yet by holding that the
| egi sl ature neverthel ess exenpted DU cases from38921. 0026(2) (j)

the Second District failed to see the conflict between the two

These subsecti ons wer e renunber ed and ar e now
s. 921.0026(2)(d), and 921.0026(3). Ch. 97-194, s. 8, at 2312.

17



sections. To allow a departure on the ground that the DUl
mansl aughter was committed in an unsophisticated manner woul d
|l ead to the absurd result of negating the specific intent of the
| egi sl ature that intoxication, even if it could be considered
“unsophi sticated” under 8921.0026(2)(j), cannot be considered a

mtigating factor under any “subsection 2" factor.

CONCLUSI ON

Based on the foregoing facts, argunment, and citations of
authority, Appellant respectfully requests that this Honorable
Court resolve the conflict between the second District in State

v. VanBebber, supra, and the Fourth District Court of Appeal in

State v. Warner, supra, by adopting the reasoning of the Fourth

District.
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