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STATEMENT OF | NTEREST OF AM CUS CURI AE EEOC

The U.S. Equal Enpl oyment Opportunity Comm ssion (“EEOC")
is
t he agency established by Congress to adm nister, interpret
and enforce Title VII of the Civil Rights Act of 1964, 42
U.S.C. 88 2000e et seq., (“Title VII") and other federal
enpl oyment discrimnation |laws. To assist EEOC in carrying
out its investigative functions under the statutes it
enforces, Title VIl expressly authorizes EEOCC to enter into
agreenents with State fair enpl oynment practices (“FEP")
agencies that are charged with the adm nistration of state FEP

laws. See 42 U. S.C. 8§ 2000e-8(b); see also EEOC v. Comerci al

Ofice Products Conpany, 486 U.S. 107, 112 (1988). The

Fl ori da Conm ssion on Human Rel ations (“FCHR’ or “Florida
Conmi ssion”) is one such FEP agency, see 29 C.F. R 8
1601. 74(a), and the EEOC has had such an arrangenment with the
FCHR for a nunber of years as reflected in annual *“Wbrksharing
Agreenents” between the two agencies.

Under the worksharing arrangenment between the EEOC and
FCHR, each agency has authorized the other to accept
di scrim nation charges or conplaints on the other’s behalf.
The wor ksharing agreenment does not, however, dictate that an
adm ni strative determ nation by one agency is automatically a

determ nati on of the other. A nunmber of state and federal



courts in Florida that have considered this question have
reached conflicting results on this issue. This Court has not
yet resolved the question.

This Court accepted jurisdiction in the present case to
revi ew whet her a conplainant is precluded from pursui ng her
clainms under the Florida Civil Rights Act (“FCRA” or “Act”)
after she receives a “no cause” adm nistrative determ nation
fromthe Florida Comm ssion, when the conm ssion’s
determ nation was issued nore than 180 days after the
conpl ainant filed her discrimnation conplaint with the
agency. The admnistrative determnation in this case,
however, was initially issued by the Pal m Beach County Office
of Empl oyment Opportunity (“OEQ’) and thereafter adopted by
t he EECC, but never acted upon by the Florida Conm ssion.
Therefore, the question on which this Court accepted
jurisdiction requires resolution, as a prelimnary matter, of
whet her an EEOCC adm ni strative determ nation is properly
equated automatically with that of the Florida Comm ssion for
pur poses of determning a claimant’s right to proceed in court
with a claimunder the FCRA. Although the court below did not
explain why it treated the EEOC s determ nation as a
determ nation of the Florida Conm ssion, it appears likely

that this assunption was based on the worksharing agreement
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bet wen EEOCC and the FCHR. For this reason, EEOCC respectfully
subm ts that an understanding of the EEOC/ FCHR Wor kshari ng
Agreenent will assist this Court in reaching a proper
resolution of the issue before it. The EEOC therefore offers
its views.

STATEMENT OF THE CASE AND FACTS

1. Nature of the Case

This Court accepted jurisdiction to review a decision of
the Fourth Florida District Court of Appeal (“Fourth DCA”) on
t he question of whether a conplai nant who all eges enpl oynent
discrimnation in violation of the Florida Civil Rights Act
can pursue that claimin court if the conpl ainant previously

received an admnistrative finding that there is “no
reasonabl e cause” to believe that a discrimnatory practice
has occurred, where the adm nistrative finding was i ssued nore
than 180 days after the conplaint was filed with the Florida
Commi ssi on on Human Rel ati ons.

As explained nore fully infra, the FCRA provides that any
person aggrieved by a violation of 88 760.01 through 760. 10 of
the Act may file a conplaint with the Florida Conm ssion, and
t he Comm ssion shall investigate the conplaint and determ ne

within 180 days if there is reasonable cause to believe that a

di scrim natory practice occurred in violation of the Act. See
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88 760.11(1) and (3), Fla. Stat. (2001). If the Comm ssion
determ nes there is reasonable cause to believe that a
di scrim natory practice occurred in violation of the FCRA, the
aggrieved person can either bring a civil action in court or
request an adm nistrative hearing, but the election of one of
these two options “is the exclusive procedure available to the
aggri eved person pursuant to this act.” 8§ 760.11(4), Fla.
Stat. (2001). |If the FCHR determ nes there is not reasonable
cause to believe there was a violation of the FCRA, the FCHR
shall dismss the conplaint. § 760.11(7), Fla. Stat. (2001).
The aggrieved person then has 35 days fromthe date of the
determ nati on of “no reasonabl e cause” to request an
adm ni strative hearing, and “[i]f the aggrieved person does
not request an admi nistrative hearing within the 35 days, the
claimw |l be barred.” lbid.

As noted above, the FCRA requires the Florida Conm ssion

to make its determ nati on of “reasonabl e cause” or “no

reasonabl e cause” within 180 days of the filing of the
conplaint. See
§ 760.11(3), Fla. Stat. (2001). The FCRA further provides:

In the event that the comm ssion fails to conciliate
or determ ne whether there is reasonabl e cause on
any conpl aint under this section within 180 days of
the filing of the conplaint, an aggrieved person may
proceed under subsection (4), as if the comm ssion
determ ned that there was reasonabl e cause.

-4-



8§ 760.11(8), Fla. Stat. (2001). As previously noted, the
ability to proceed under subsection (4) permts a conpl ai nant
to pursue his or her discrimnation claimin court.
Petitioner Jennifer Bach filed her conpl aint of gender
di scrim nation against United Parcel Services, Inc., (“UPS")
on May 13, 1999,! with the Pal m Beach County OEO all egi ng
vi ol ati ons of the Pal m Beach County Equal Enpl oynent
Opportunity Ordinance and Title VII. Pursuant to a
wor kshari ng agreenment between the Pal m Beach County OEO and
the EECC, Bach’s conplaint was automatically dual-filed with
the EECC as an EECC charge alleging a violation of Title VII
and, at the same tinme, dual-filed with the FCHR as an FCHR
conplaint alleging a violation of the FCRA.?2

The Pal m Beach County OEO i nvestigated the charge and

1 Although the trial court stated that the conplaint was
filed with the Pal m Beach County OEO on April 12, 1999, the
OEO s determ nation states that Bach’s conplaint was filed on
May 13, 1999. Appendi x at 16a.

2 According to Harry L. Lanmb, Jr., Director of the Palm
Beach County OEO, the OEO did not have a worksharing agreenent
with the FCHR to investigate enploynent discrimnation clains
on FCHR s behal f during 1999 and 2000, and has not had such an
agreenment at any tine since. Palm Beach County OEO dual -filed
Bach’ s conpl aint of gender discrimnation with the FCHR
because of a requirenment in the worksharing agreenent between
Pal m Beach County and the EEOC, see Appendi x at 9a-11la, and
not based on any agreenent between Pal m Beach County and the
Fl ori da Comm ssi on
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i ssued an adm nistrative determ nation on April 10, 2000. The
OEO s determ nation stated that, based on the information and
evi dence gathered during its investigation, there were no
reasonabl e grounds to believe there had been a viol ati on of

ei ther the Pal m Beach County equal enploynent opportunity
ordi nance or Title VII. Appendix at 16a-17a. The EEOC
adopted these findings in a witten dism ssal notice dated
June 14, 2000, Appendix at 18a, nore than a year after the
conplaint was originally filed. The record does not reflect
that the FCHR was ever notified of this determ nation or that
it issued any separate findings or determ nation with respect
to Bach’s conpl aint.

In Iight of this procedural posture, Petitioner Bach has
explained to this Court that the “principal issue on appeal to
the Fourth District Court of Appeal” was whether:

the trial court erred in its application of the

Florida Civil Rights Act . . . [when it held] that a

“no-cause” determ nation issued by a local Fair

Enpl oynment Practices agency nore than 180 days after

a claimant files her discrimnation charge, and

t hereafter adopted by the U. S. Equal Enpl oynment

Opportunity Comm ssion (“EECC’), but never expressly

adopted by the Florida Conm ssion on Human Rel ati ons

("“FCHR’), strips a claimnt of her right to pursue

her state law clainms in court.

See Petitioner Bach’s May 12, 2002, Reply to this Court’s
February 26, 2002, Order to Show Cause at 1-2.
The Fourth DCA, on the other hand, characterized the
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i ssue before it as “whether [Bach] may avoid the requirenent

to pursue an admnistrative remedy after the [Florida]

Comm ssi on dism sses the conplaint” where the dism ssa

occurred nore than 180 days after the conplaint was originally

filed. Bach v. UPS, Inc., Case No. 4D01-252 (Fla. 4'" DCA,

Aug. 29, 2001) (Appendi x at 24a) [enphasis added]. Since the
FCHR never issued an admi nistrative determ nation on Bach’s
conplaint, the Fourth DCA could only reach this question if it
first assuned that EEOC s adoption of Pal m Beach County’s “no
cause” determ nation was the sanme as, or equivalent to, an

adm ni strative determ nation by the Florida Conm ssion.

Al t hough the Fourth DCA did not indicate the basis for such an
inplicit assunption, it indicated its agreenent with, and

adoption of, the analysis of the Third DCA in Wodham v. Bl ue

Cross and Blue Shield of Fla., Inc., 793 So.2d 41 (Fla. 3d DCA

2001). The court in Wodham in turn, expressly held that,

for purposes of addressing a very simlar question, “a ‘no

cause’ determ nation issued by the EEOCC operates as a ‘no

cause’ finding by the FCHR. " 1d. at 42 n.1 (citing Blakely v.

United Servs. Auto Ass’n, 1999 W 1053122 (MD. Fla., Oct. 4,

1999). Blakely relied on the existence of a worksharing
agreenment between EEOC and the FCHR as the basis for equating

an EECC charge determ nation with a final adm nistrative
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finding by the FCHR

Title VII expressly authorizes EEOCC to enter into
agreenents with State and |l ocal fair enployment practice (FEP)
agencies that are charged with the adm nistration of State FEP
| aws, for the purpose of carrying out the EEOC s investigative

functions. See 42 U.S.C. 8 2000e-8(b); EEOC v. Comerci al

Ofice Products Conpany, 486 U.S. 107 (1988). Title VIl also

provi des, nore generally, that EEOC has the power “to
cooperate with and, with their consent, utilize regional,
State, |ocal and other agencies, both public and private” to
fulfill its various responsibilities. See 42 U.S.C. 8§ 2000e-
4(g)(1). The Pal m Beach County OEO is a | ocal FEP agency and,
as noted above, EEOC has had a worksharing agreement with the
Pal m Beach County OEO for several years. See, e.q., AppendiXx
at 9a-15a. Simlarly, the Florida Comm ssion is one of the
state FEP agencies with which the EEOC has had an annual

wor kshari ng agreenment for a nunmber of years. 29 CF.R 8§
1601. 74(a). The Fiscal Year (FY) 1999 Wbrksharing Agreenment

bet ween EEOC and the FCHR, Appendix at la-7a, is typical.?

3 EEOC s worksharing agreements with state and | ocal FEP

agencies are renewed annually on a federal fiscal year basis,
which runs from October 1 to Septenber 30. Bach’s charge was
dual -filed with EEOC and the Fl orida Comm ssion pursuant to
EECC s FY 1999 Worksharing Agreenent with the Pal m Beach
County OEO. Pal m Beach County issued its determ nation Apri
10, 2000, and EEOC adopted those findings on June 14, 2000,

-8-



The EECC/ FCHR' s FY 1999 Wor kshari ng Agreenent provides,
anong ot her things, that each agency designates the other for
t he purpose of receiving, drafting, and filing charges, and
that the receipt of a charge by one agency “will automatically
initiate the proceedings of both EEOC and the [ FCHR] for the
pur poses of [each agency’ s respective statutes].” See, e.d.,
Section Il. A The Agreenent specifies certain categories of
dual -filed charges that the Florida Comm ssion will process
initially and other categories that EEOC will process
initially. Sections Ill1.A 1. and 2, Il1.D.2.b. O herw se,

whi chever agency receives the charge originally wll

investigate it, Section Ill.A., and the agency that begins an
investigation will normally be the agency to resolve the
charge. Section II.C. O course, in Bach neither the Florida

Comm ssi on nor the EECC originally received the charge, and
nei t her agency conducted any i ndependent investigation of the

charge that Bach filed with the Pal m Beach County OEO i n May

under its FY 2000 Worksharing Agreenent with Pal m Beach
County. EEOC s FY 1999 and FY 2000 Wor ksharing Agreenents
with FCHR were in effect during this same period of tine.
Since EEOC/ FCHR s FY 2000 Wor ksharing Agreenment, signed in
Sept enmber 1999, sinply extended the FY 1999 agreenent for
anot her year, EEOC s am cus brief refers primarily to the
provi sions of the FY 1999 agreenent. Pursuant to Fl.R Evid.
90. 202(5), this Court may take judicial notice of these
agreenents as official actions of a federal executive agency.
Copi es of these agreenments are appended.
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of 1999.

Once the processing agency has conpleted its
i nvestigation and resol ved the charge, that agency transfers
its findings and conclusions to the nonprocessi ng agency. See
Sections IV.A and V.B. Wen EECC i s the nonprocessi ng agency,
as it was in Bach, Title VIl requires EEOC to “accord
substantial weight to final findings and orders made by State
or local authorities in proceedings commenced under State or
local law ....” 42 U S.C
8§ 2000e-5(b). Upon reviewi ng and accepting the results of the
FEP agency’s investigation pursuant to 29 C.F.R 88 1601. 75-
.80, EECC i ssues the appropriate EEOC notice advising the
charging party of the disposition of his/her charge under
federal law. EEOCC issued such a notice to Bach on June 14,
2000. See Appendi x at 18a. The EEOC notice contained the
agency’s standard | anguage advi sing the clai mant of his/her
right to seek de novo court review within 90 days of the date
of the EEOC notice. The notice said nothing about the
recourse a claimant m ght have under any state or |ocal |aw
2. Course of the Proceedings

Fol | owi ng her recei pt of the Pal m Beach County OEO and
EEOC adm ni strative determ nations, Bach filed suit in state

court asserting a claimof gender discrimnation under the
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FCRA. UPS noved to dism ss, arguing that Bach had failed to
exhaust her adm nistrative renedies and was, therefore,
precluded from bringing any clainms under the FCRA. Appendi X
at 19a. The trial court agreed and dism ssed Bach’s suit on
the grounds that Bach’s failure to request an adm nistrative
hearing within 35 days barred her fromfiling a | awsuit under
the FCRA. The trial court stated:

Logical interpretation of 8 760.11, Fla. Stat.

(2000) suggests that once the EEOCC/ FCHR adopted the

“no cause” finding of OEO on 6/14/00, Plaintiff had

35 days in which to request an adm nistrative

hearing. See 8 760.11(7), Fla. Stat. (2000).

Plaintiff failed to do so. Therefore, Plaintiff

shoul d be barred frombring any clains under the

Florida Civil Rights Act.

Slip op. at 4-5 (Appendi x at 22a-23a).

3. Decision of the Court Bel ow

The Fourth DCA affirnmed, holding that Bach’s receipt of a
“no cause” adm nistrative determ nation required her to
exhaust the adm nistrative renedies provided in 8§ 760.11(7),
Fla. Stat. (1999), before asserting clainms under the FCRA in a
Florida court. The Fourth DCA held that it was inmaterial
that the “no cause” determ nation was issued nore than 180
days after Bach filed her adm nistrative conplaint. The court
st at ed:

This question has recently been answered by the
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third district in Woodham v. Blue Cross and Bl ue
Shield of Fla., Inc. . . . . That court held that
“[t]he receipt of a ‘no cause’ determ nation

term nates the person’s option to proceed under
section 760.11(8), and requires that the person
foll ow subsection 7, and exhaust the adm nistrative
remedy provided therein, prior to filing a | awsuit
in a Florida court.”

Bach v. UPS, Case No. 4D01-252 (Fla. 4t" DCA, Aug. 29, 2001),

Appendi x at 24a (citation omtted; enphasis in original). The
court then indicated that it agreed with the analysis of the
Third DCA on this issue and adopted it as its own. |bid.

Both the trial court and the Fourth DCA ignored the fact
that the Florida Conmm ssion never issued an administrative
determ nati on on Bach’s gender discrimnation conplaint, which
t he Pal m Beach County OEO had dual -filed with the FCHR
pursuant to Pal m Beach County’s worksharing agreement with the
EEOC. Indeed, the Fourth DCA did not even nention that the
charge was originally filed with, and investigated by, the
Pal m Beach County OEO, stating only that “Appellant filed a
conplaint for gender discrimnation with the Florida
Comm ssi on on Human Rel ations.” 1bid. The Fourth DCA al so
did not indicate that the adm nistrative determ nati on was
originally issued by the OEO and then adopted by the EECC,
stating that “the [Florida] Conm ssion found no reasonabl e

cause and dism ssed the conmplaint . . . .” lbid. The trial
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court, on the other hand, had noted the Pal m Beach County
OCEO s role as the agency that had received and investigated
the charge, slip op. at 2, but then, w thout expl anati on,
referred to EEOCC s June 14, 2000, adoption of the Pal m Beach
County finding, in both its timeline and throughout its

opi nion, as “EEOC/ FCHR adopted the findings of the OEQ.” Bach
v. UPS, No. 00-8390 AG (15'" Judicial Cir. of Fla., Dec. 21,
2000), slip op. at 2, 4 (enphasis added) (Appendi x at 20a,

22a).

The court in Wodham was nore explicit on this issue.
Unl i ke Bach, Wodhamoriginally filed her charge with the
EECC. As was the case with Bach, the charge was then dual -
filed with the Florida Conm ssion (pursuant to EEOC s
wor kshari ng agreenment with the FCHR). Wodham |ike Bach, did
not ask the Florida Comm ssion to review EEOC s determ nati on,
and the Florida Conm ssion never issued any separate
determ nation or notice with respect to Wodhani s cl ai s under
t he FCRA. Neverthel ess, as noted above, the Third DCA held
that the EEOC s determ nati on operated as a “no cause” finding
by the FCHR. Whodham 793 So.2d at 42 n.1. The court then
concl uded that Whodham was linted by the EEOCC s determ nation
to requesting an adm nistrative hearing fromthe FCHR within

35 days, and was precluded fromfiling her clains in court.

-13-



Id. at 43-46.
The Third DCA certified that Wodham rai sed an i ssue of
great public inportance and that its determ nation conflicted

with C sko v. Phoenix Medical Prod., 797 So.2d 11 (Fla. 2d DCA

2001). 793 So.2d at 47. This Court accepted the certified
question and heard oral argunent in Wbodham on June 6, 2002.4
Al t hough the issue in Whbodham arose in a different factua
context than in Bach, both cases involve the same underlying
guestion of the extent to which an adm nistrative

determ nation by the EEOC is properly treated as a

determ nation of the FCHR under 8 760.11, Fla. Stat. (2001),
where the Florida Comm ssion has not acted to adopt or ratify

t he EECC determ nati on.

4 On January 23, 2002, the EECC noved for leave to file
an am cus curiae brief in Whodham The Respondent objected on
t he grounds that EEOC s brief was untinmely, and this Court
deni ed EEOC s notion on February 11, 2002.
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SUMVARY OF THE ARGUNMENT

Not hing in EEOC s Worksharing Agreement with the FCHR
mandat es that an EEOC determ nation automatically serves as a
determ nation by the Florida Conm ssion. Rather, just as EEOC
receives final actions fromstate and | ocal FEP agencies and
then reviews them under a “substantial weight” standard,
EECC s Wor ksharing Agreement with the FCHR provides the
opportunity for the Florida Conm ssion to review EEOC s
determ nations and issue its own findings, either adopting,
rejecting or nodifying the Conm ssion’s concl usions.

In addition, the determ nations that EEOC i ssues in dual -
filed charges pursuant to the Wrksharing Agreenment advise
charging parties of their rights, under federal law, to obtain
de novo review of their federal discrimnation clains by
filing a lawsuit in federal or state court within 90 days.
These EEOC determ nations contain no notice of Florida state
procedural rights.

Ot her courts that have addressed sim | ar questions have
concl uded that an EEOC Wor ksharing Agreenent with a state FEP
agency does not dictate that an EEOC determ nation
automatically beconmes an FEP agency determ nati on upon

i ssuance by the EEOCC.
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ARGUMENT
THE WORKSHARI NG AGREEMENT BETWEEN EEOC AND THE
FCHR DOES NOT DI CTATE THAT AN EEOC DETERM NATI ON
AUTOVATI CALLY BECOVES AN FCHR DETERM NATI ON UPON
| SSUANCE BY THE EEOQOC.

The wor ksharing agreenment between EEOC and t he FCHR
contenpl ates that the two agencies will share charge
processing duties in an effort to avoid duplicative charge
intake activities and factual investigations of the sane
al l egations. To that end, the agreenent provides that filing
a charge or conplaint with one agency automatically serves as
a charge filing with the other. EEOC/ FCHR Wbrkshari ng
Agreenment for FY 1999, Section II.A  The agreenent further
contenpl ates that one agency (the “processing agency”) wll
i nvestigate the charge through to conclusion and share the
results with the other (the “nonprocessing agency”). In this
way, state and federal agencies with simlar responsibilities
over civil rights clainms do not need to redo enforcenent
activities that the other agency has already adequately
acconpl i shed.

Thi s worksharing arrangenment is not intended to prevent
ei ther agency fromeffectuating its own enforcenent needs and

interests. For instance, the Agreenent specifies that the

del egation of authority to each agency to receive charges on
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behal f of the other does not include the right of one Agency
to determne the jurisdiction of the other Agency over a
charge. Section Il.A In addition, to reflect each agency’s
uni que priorities, the agreenent specifies certain categories
of cases that each agency will process initially. Section
I11.A; see also Section I1.D.2.b. (FCHR will transfer to EEOC
for initial processing disability charges raising issues that
are potential violations under federal |aw but not under
Florida law). If a charge falls into one of these specified
categories, it is referred to the respective agency at the
outset. Sections IIl.A and B., I1.C. Once an investigation
is conpl eted, however, nothing in the worksharing agreenent

di ctates that an EECC determ nation on federal clains
automatically serves as the FCHR s final determ nation on

state clains, or vice versa. Cf. EEOCC v. Commercial Ofice

Products, 486 U.S. at 112 (nonprocessing party to a
wor kshari ng agreenment generally reserves the right to review
the processing party’'s resolution of a charge).

| ndeed, there is express |anguage to the contrary in
EECC/ FCHR s FY 1999 Workshari ng Agreenment (which was re-
adopted for FY 2000). In these paragraphs, each agency agreed
to issue its own final action notices, regardl ess of which

agency initially processed and investigated the conpl aint.
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See Section Il., 9T F. and G ° See Sequra v. Hunter Dougl as

Fabrication Co., 184 F. Supp. 2d 1227, 1228-30 (M D. Fla.

2002) (construing this section of EEOC/ FCHR Wor kshari ng
Agreenent and concluding that “the agreenent provides that the
EECC deternmination is not the FCHR determ nation”); Jones V.

Lakel and Regi onal Medical Center, 805 So.2d 940, 941 (Fla. 2d

DCA 2001) (same).

Because the EEOC/ FCHR Wor kshari ng Agreenment does not
contenpl ate that an EEOCC determ nation will automatically
serve as a determ nation by the FCHR, EEOC determ nations | ack
any notice of, or reference to, the procedural options
available to a claimnt under state |law followi ng a final
determ nation of a state FEP agency. EEOC-issued notices

explain only that under Title VII (and the other federal

> These two paragraphs provide:

F. The FEPA agrees to provide the EECC with notice of
its final actions on all dual-filed charges. The
EECC agrees to tinely issue its Notice of Right to
Sue upon recei pt of each of the FEPA' s acceptable
final notices.

G The EECC agrees to provide the FEPA with notice of
its final actions on all dual filed charges. The
FEPA agrees to timy [sic] issue its final action
and Notice of Right to Sue, as appropriate, upon
recei pt of each of EEOC s acceptable final action
notices.

FY 1999 Worksharing Agreenment Section Il., Y F. and G
(Appendi x at 3a), readopted in FY 2000 (Appendix at 8a).
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statutes enforced by the EECC) a charging party “may pursue
this matter [their federal clainms] further by bringing suit in
state or federal court” to obtain de novo court review within
90 days of an EEOCC determ nation. See, e.g., Appendi x at 18a.
Since this de novo court review is avail able under federal

| aw, regardl ess of whether the EEOC s determ nation is a
finding of “reasonable cause” or a finding of “no reasonabl e
cause,” see 42 U S.C. 8§ 2000e-5(f)(1), the sanme notice of
procedural rights appears at the bottom of each EEOC charge
determ nation, regardless of the substance of the EEOCC
finding. EEOC dism ssal notices provide no information to a

clai mnt on procedural differences under Florida state |aw.

See White v. City of Ponpano Beach, 813 So.2d 1003, 1007 (Fl a.
4th DCA 2002) (EEOCC di smi ssal notice did not constitute a “no
cause” finding by the FCHR in part because EEOC notice “did
not specify the options Wiite had avail able under the [Florida
Civil Rights] Act upon dism ssal of his case by the

conm ssion.”).

The Fourth DCA offered no discussion or analysis of its
inplicit assunption in Bach that an EEOC di sm ssal notice
shoul d be construed as a final determ nation of the FCHR
| nstead, the court sinply referred, throughout its brief

opinion, to the Florida Comm ssion’s finding and di sm ssal of
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Bach’s conplaint. The court then cited Whodham in support of
its conclusion that a “no cause” determ nation issued nore
than 180 days after a charge was filed has the same effect as
a “no cause” determ nation issued within 180 days of the
charge filing.

Al t hough the Fourth DCA did not nention Whodhamin
conjunction with its treatment of the EEOC determ nation as a
determ nation by the FCHR, its citation to Whodham for the
broader | egal issue, and the absence of any alternate
anal ysi s, suggest that the Fourth DCA adopted the Third DCA s
reasoning on this inmplicit point, as well. The court in

Whodhamrelied on Blakely v. United Servs. Auto Ass’'n, 1999 W

1053122 (M D. Fla. Cct. 4, 1999) (Appendi x 25a), for its
hol di ng that a “no cause” determ nation issued by the EEOC

operates as a “no cause” finding by the FCHR.  See Wodham

793 So.2d at 42 n.1. Bl akely, in turn, relied on an earlier
district court decision, Dawkins v. Bellsouth Telecom ., Inc.,

53 F. Supp. 2d 1356 (M D. Fla. 1999), aff’d w thout op. 247
F.3d 245 (11t" Cir. 2001). To the extent that the decisions in
Whodham and, by extension, Bach are prem sed on the rationale
in Blakely and Dawki ns, these decisions reflect a fundanental
m sunder st andi ng of the worksharing agreenment between the EEOC

and t he FCHR
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I n di sm ssing Dawki n”s FCRA cl ai ns even t hough the FCHR
had never issued a separate determ nation, the court in
Dawki ns reasoned, in part, that if the filing of a charge with
EEOC is automatically considered a sinmultaneous filing with
the FCHR, “then a no-cause finding by the EECC nust al so
trigger the FCRA's [adm nistrative] appeals process”. 53 F.
Supp. 2d at 1360-61. It is true, as noted above, that EEOC s
wor ksharing agreement with the FCHR expressly provides that
filing a charge with the EEOC automatically serves as a
si mul taneous charge filing with the Florida Conm ssion, and
vice versa. See Section II.A ; see also § 760.11(1), Fla.
Stat. (2001) (expressly authorizing this provision of the
wor ksharing agreenent). There is no simlar provision in the
wor ksharing agreement with respect to either agency’ s issuance
of a determ nation.® Thus, the worksharing agreenent itself
provi des no basis for concluding that automatic reciprocity
with respect to the filing of a conplaint requires or even
suggests automatic reciprocity with respect to the issuance of

a determ nati on. See Vielma v. Eureka Conpany, 218 F.3d 458,

® Indeed, as discussed above, the FY 1999 and FY 2000
Wor ksharing Agreenments expressly provided that when one agency
issued its determnation, it would notify the other, and the
second agency would pronptly issue its findings for that
charge. See Section Il, 1 F. and G, FY 1999 Wbrksharing
Agreenent, discussed at pp 16-17, supra.
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463-64 (5" Cir. 2000) (issuance of right to sue letter by EECC
does not trigger Texas state filing period notw thstanding
fact that EEOCC and Texas FEP agency act as agents for each
ot her for purposes of receiving and processing conpl aints);

Mtchell-Carr v. MLlLendon, 980 P.2d 65, 69-70 (N. Mex.

1999) (fact that worksharing agreenent provided for charges to
be dual -filed does not dictate reciprocity of agencies’
respective admnistrative deci sions, and decision of EEOC
woul d not be deened an order of nondeterm nation under New
Mexi co Human Ri ghts Act where worksharing agreenment did not so

provide); cf. Commercial Ofice Products Conpany, 486 U. S. at

112 (“[T] he nonprocessing party to the worksharing agreenment
generally reserves the right to review the initial processing
party’s resolution of the charge and to investigate the charge
further after the initial processing party has conpleted its
proceedi ngs.”).

The court in Dawkins al so placed erroneous reliance on
t he | anguage of the worksharing agreenent that provides:
“Normal |y, once an agency begins an investigation, it resolves
the charge.” 1d. at 1361 (quoting from Section Il.C. of the
EEOCC/ FCHR Wor ksharing Agreenent). The word “resol ves” in that
provi sion does not refer to the issuance of a determ nation by

one agency that is final and binding on the other. |Instead,
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it indicates only that the agency that begins the
investigation will normally conplete it and then issue a
determ nation which will be final as to the issuing agency,
but revi ewabl e by the other agency. See, e.qg., 42 U S.C. 8
2000e-5(b) (EEOC revi ews the determ nations of FEP agencies in
dual -fil ed charges under a “substantial weight” standard).’
This section of the worksharing agreenent is intended to avoid
unnecessary duplication of investigative activities, not to
dictate a particular result to the non-processi ng agency.

This conclusion is consistent with the result reached by

the Eleventh Circuit in MKelvy v. Metal Container

Cor poration, 854 F.2d 448 (11" Cir. 1988), construing simlar

provi sions in an earlier worksharing agreement between EEOCC
and FCHR invol ving charges of age discrimnation in
enpl oynent.® The worksharing agreenent at issue in MKelvy

provi ded that the EEOC and FCHR woul d each refer to the other

7 29 C.F.R 88 1601.75-.80 explains how this “substanti al
wei ght” review is exercised with respect to the findings of
certain designated FEP agencies, including the FCHR

8 In McKelvy, the validity of the plaintiff’s federal
clai munder the Age Discrimnation in Enploynment Act (ADEA),
29 U . S.C. 8 621 et seq., depended on whether the FCHR had
properly “conmmenced” and “term nated” proceedi ngs under state
law, as required under 29 U S.C. 8 633(b). See 854 F.2d at
449-52. The worksharing agreenment provisions in question were
interimprocedures added to the agreenent in response to the
Suprenme Court’s decision in Oscar Mayer & Co. v. Evans, 441
U.S. 750 (1979), construing 29 U S.C. § 633(hb).
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agency copies of age discrimnation charges it received. Each
agency would then investigate the charges it had received and
advi se the other agency of the results of its processing of
the charge. 1d. at 452 n.8. The enployer argued that the
FCHR s agreenent to waive its right to investigate ADEA
charges that were filed first with the EEOC neant that the
FCHR had wai ved jurisdiction in advance over those charges.
The Eleventh Circuit rejected this argunment and hel d that
“FCHR wai ved only its right to investigate clains filed with
EECC. ... [and did not waive] any other rights, including the
right to reopen proceedings and grant relief if EEOC s
resolution is unsatisfactory.” 1d. at 452 [enphasis in
original].

Courts in other jurisdictions have considered the effect
of an EEOC determ nation and/or an EEOC ri ght-to-sue notice
where there is a worksharing agreenent with a state FEP agency
and the charge has been dual-filed with the state agency.
These courts have concluded that the EEOC notice does not

trigger state filing deadlines. See, e.qg., Vielm v. Eureka

Co., 218 F.3d at 461-68 (receipt of EEOC right to sue notice
does not trigger statutory tinme limt for filing enpl oynment

di scrimnation claimunder Texas |law); Ledesma v. Allstate

| nsurance Co., 68 S.W3d 765 (Tex. App. 2001) (sane);
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Mtchell-Carr v. MLlendon, 980 P.2d at 67, 69-71 (receipt of
EEQCC right to sue notice does not trigger statutory tine limt
for filing enployment discrimnation claimunder New Mexico

law); Oiver v. New York Tel ephone Co., 1993 WL 173471 *3

(WD.N. Y. 1993) (EECC right to sue letter addresses
plaintiff’'s right to pursue claimunder federal |aw only, and
is unnecessary and irrelevant to filing of state |aw

action) (Appendi x 32a); cf. Burgh v. Borough Council of Bor. of

Montrose, 251 F.3d 465, 470-71, 474-76 (3d Cir. 2001)

(i ssuance of EECC right-to-sue notice did not start the two
year state statute of limtations where Pennsyl vania Human
Rel ati ons Comm ssi on never sent separate notice that it was

closing the case); accord Jones v. Lakel and Reqgi onal Medical

Center, 805 So.2d at 941; Sequra v. Hunter Dougl as Fabricati on

Co., 184 F. Supp. 2d at 1228- 30.

These courts properly recognized that the considerations
of efficiency that underlie the sharing of charge filing and
investigative responsibilities by EEOC and state FEP agencies
pursuant to a worksharing agreement do not conpel automatic
reciprocity of determ nations. |Indeed, as one court recently
noted, “[t]o hold otherw se would upset the intricate
interplay between the federal and state anti-discrimnation

agencies.” Jones v. Glinnell Corporation, 235 F.3d 972, 975
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(5t Cir. 2001). The worksharing agreenent between EEOC and
the Florida Comm ssion |ikew se does not mandate that the
determ nation of one agency is automatically the determ nation

of the other.
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CONCLUSI ON

For all of the foregoing reasons, EEOC urges this Court
to recogni ze that the Worksharing Agreenment between the EEOC
and the FCHR does not require that a determ nation by the EEOC
automatically operates as a determ nation by the FCHR. As
expl ai ned above, there is nothing in the EEOC/ FCHR Wor kshari ng

Agreenent that dictates such a result.
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