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PRELI M NARY STATEMENT

Appel l ee was Appellant and Appellant was Appellee in the
Fourth District Court of Appeal and Appellee was defendant and
Appellant the prosecution in the Cimnal Dvision of the
Circuit Court of the Seventeenth Judicial Crcuit, In and For
Broward County, Florida.

In this brief, the parties wll be referred to as they
appear before this Honorable Court.

The synmbol “R' wll denote the Record on Appeal, which
consi sts of the relevant docunents filed bel ow

The synbol “T" will denote the Transcript.

The synmbol “SR’ will denote Supplenental Record on Appeal.

The synbol “SR2" will denote the Second Suppl enental Record
on Appeal .

The synbol “SR3" will denote the Third Suppl enental Record
on Appeal .

The synbol “ST” w1l denote Supplenental Transcript on
Appeal .

The synbol “AplntB’” will denote Appellant’s Brief on the

Merits.

Vi



STATEMENT OF THE CASE AND FACTS

Appel l ee accepts Appellant’s Statenent of the Case and

Facts. AplntB. 2-3.



SUMVARY OF THE ARGUMENT

The Fourth District Court of Appeal’s decision, below, 1is
not erroneous. Appel | ee’ s sexual predator designation was the
result of an unconstitutional application of 8775.21(c), Fla.
Stat. (1998). Pursuant to this law, persons convicted of
ki dnaping and false inprisonment of mnor children, not their
own, shall be designated sexual predators and, thereafter, nust
conply with certain reporting and registration requirenents.
| nasnmuch as the legitimate governnental objective of this
statute is to enable the notification of the public of sex
of f enders’ wher eabout s, this objective has no rational
relationship to M. Robinson, in light of the fact that when he
“kidnaped” a mnor child, it was uncontested that neither he,
nor anyone else, sexually exploited the <child during the
incident in question. Notw t hstanding the statute’'s facial
constitutionality wunder the rational relationship test, its
legitimate governmental purpose is not rationally related when
applied to Appel | ee. Addi tionally, t he statute IS
unconsti tutional, in that it requires a sexual pr edat or
designation of persons convicted of kidnaping or the false
inprisonnment of a mnor child not their own wthout affording
themthe right to rebut the statutory presunption that the crinme

i nvol ved the sexual exploitation, or was notivated by an intent



to sexually exploit, the mnor child. In the instant case, the
statute failed to permt Appellee to rebut the presunption with
the undi sputed fact that the kidnaping was neither notivated by
nor involved the sexual exploitation of the child. As a result,
8775.21(4)(c) is wunconstitutional, as it deprived M. Robinson

of his right to substantive due process of |aw



ARGUNVENT
THE FOURTH DI STRICT DECISION FINDING THAT
THE SEXUAL PREDATOR STATUTE UNCONSTI TUTI ONAL
AS APPLIED TO APPELLEE SHOULD BE AFFI RVED
( RESTATED) .

STANDI NG

Appellant’s claim that M. Robinson has no standing to

chal l enge the constitutionality of 8775.21, Fla. Stat. (1998) is

wi thout nerit (AplntB. 5). Appel lant’ s authority in support of

its proposition concern civil [litigants’ standing to neke a

cl ai m upon which relief could be granted. Allen v. Wight, 468

US 737 (1984); see Warth v. Seldin, 422 U S. 490 (1975); see

Peregood v. Cosmides, 663 So. 2d 665 (Fla. 5" DCA 1995).
However, Appellant’s standing to challenge the statute’s
constitutionality, as applied to him is pursuant to Art. V, 8§

4(b), Fla. Const. Amendnents to the Florida Rules of Appellate

Procedure, 685 So.2d 773, 774 (Fla. 1996); Thonas v. State, 716

So. 2d 789 (Fla. 4'" DCA 1997)[order denying notion to dismss

appeal ] (Fla. R App. P. 9.140(b) (1) (O provides that a defendant
may appeal "orders entered after final judgnent or finding
guilt,” and since the sexual predator designation order was
entered after defendant was convicted and sentenced, the

invocation of this rule is appealable as an order entered after



a "finding of guilt."); Harriel v. State, 710 So. 2d 102, 103

(Fla. 4" DCA 1998).

Appellee’s claim that M. Robinson |acks standing, because
he is currently is serving a term of |ife inprisonnment, is
equal ly frivolous. Appellant maintains that since M. Robinson
at this time, cannot be required to conply with the reporting

requi renents of 8775.21(6) and (7), Fla. Stat. (1998), due to

his Iife term of confinenent, he cannot seek to challenge law s

application to him (AplntB. 5). However, Appellant’s conpl aint

overl|l ooks the fact that 8775.21(6)(b), Fla. Stat.(1998) requires
desi gnated sexual predators to register with the Departnent of
Corrections while *“in the custody or control of ... t he
Departnent of Corrections.” Id. This subsection, in turn,

provides that the Departnent of Corrections is to register the
i nmat e/ sexual predator wth the Florida Departnent of Law
Enforcenent during those tinmes that the designated sexua

predator is in custody. Id.; 8775.21(2)(d), Fla. Stat. (1998).

Additionally, this Court retains jurisdiction to review
appeals, notwithstanding the fact that the issue may be

factually noot, where the question presented is likely to recur.

Enterprise lLeasing Co. v. Jones, 789 So. 2d 964, 965-6 (Fla.

2001). Al t hough prosecutions under 8787.01 (kidnaping) and



8787.02 (false inprisonnent) where the victimis a mnor child
unrelated to the accused may indeed be rare, the fact that no

sexual conduct or exploitation occurs during the episode is not

outside the realm of probability. See Raines v. State, 805 So.
2d 999 (Fla. 4" DCA 2001). Hence, npotness notw thstandi ng,
this Court retains jurisdiction to review and affirm the
decision of the Fourth District on its nerits.

Appel lant’s final contention is that the issue is not yet
ripe and, as such, the Fourth D strict could have disposed of
M. Robinson's direct appeal from the Crcuit Court’s sexual
predator designation on this ground (AplntB. 6). As previously
di scussed, Appellee’'s rights under Rule 9.140(b)(1)(C, as well

as the provisions of 8775.21(6)(b) are directly oppose this

argunent . Moreover, 8775.21(4)(c), Fla. Stat. (1998) provides

that persons convicted of capital and life felonies, under

8787.01, Fla. Stat. (kidnaping), are require to be designated
sexual predators and conply wth the provisions of 8775.21(6).
Certainly, at the time the legislature enacted the 1998
amendnents to 8775.21, it was fully cognizant of the fact that
capital and life felonies wll result in ternms of life

I npri sonnent. Joshua v. City of Gainesville, 768 So. 2d 432,

438 (Fla. 2000); State v. MKendry, 614 So. 1158, 1160 (Fla.

1993); 8775.082(1) and (3)(a), Fla. Stat. (1998). It also




provided , pursuant to 8775.24(1), Fla. Stat. (1998), that

Florida courts nust inpose a sexual predator designation upon
t hose person so qualified, under 8775.21(4), unless the statute
is held to be unconstitutional, either facially or as applied.
Consequently, Appellant has standing to make his claim i.e.,
that the sexual predator designation was unconstitutional as
applied to him and such is neither npbot nor does not is |ack

ri peness.

SECTION 775.21 1S NOT “RATIONALLY RELATED’ AS APPLI ED TO

APPELLEE

The Fourth District Court of Appeal, in reversing M.
Robi nson’ s designation as a sexual predator, held that 8775.21
as applied to the facts as elicited in the underlying Kkidnaping

prosecution,! was not rationally related and unconstitutional.?

Robi nson v. State, 804 So. 2d 451, 453 (Fla. 4" DCA 2001).

Contrary to Appellant’s assertion (AplntB. 6), the Fourth
District’s decision was correct and ought to be affirned.
The thrust of Appellant’s argunent is that the Fourth

District erred in finding that 8775.21 failed the rational

1Robi nson v. State, 757 So. 2d 1267 (Fla. 4'M DCA 2000).

2United States Const. Anmend. 14: Art. |, 82, 89, Fla. Const.

7



relationship test as applied to M. Robinson. |t contends that
in light of the requirenent that all doubts as to the validity
of a statute nust be construed in favor of its

constitutionality, L.B. v. State, 700 So. 2d 370, 373 (Fla.

1997), 8775.21 nust be construed as being constitutional,
because the rational relationship test, upon which the Fourth
District’s decision rests, requires that a classification, no
matter how inperfect it may be, is to be upheld, so long as it
bears sone rational relationship to a |legitimte governnent al

purpose (AplntB. 8-9). Mssachusetts Board of Retirenent v.

Murgia, 427 U.S. 307, 316, 96 S. C. 2562, 2568, 49 L. Ed. 2d

520 (1976); Village of Belle Terre v. Boraas, 416 U.S. 1, 8, 94

S. . 1536, 39 L. Ed. 2d 797 (1974);, Metropolis Theatre Co. V.

Chi cago, 228 U. S. 61, 69-70, 33 S. . 441, 57 L. Ed 730 (1913);

See Florida H gh School Activities Ass’'n, Inc. v. Thonas, 434

So. 2d 306, 308 (Fla. 1983). Appel l ant maintains that the
overall legislative schene, resulting in the classification
whi ch caused M. Robinson to be designated a sexual predator,
despite the fact that he did not engage in any act of sexual
m sconduct vis-a-vis the girl seated in the carseat of the
vehicle he had stolen, is rationally related to the State’s

8



legitimate interest in protecting children against sexual
exploitation. This is so, according to Appellant, since non-
parental child kidnapers could be perpetrating this crine for
t he purpose of sexual exploitation of children and due to the
supposi tion that successfully proving child sex crines is very
difficult (AplntB. 9-11).

Firstly, Appellee 1is not challenging the overal
constitutional validity of 8775.21. Rather, his claimis that
the law is wunconstitutional as applied to him As such,
Appellant’s contention that the designation of kidnapers of
mnor children not their own is rationally related to a
| egi ti mat e gover nnment al purpose, notw thstandi ng the fact that
exceptional, individual circunstances are i ncluded or excl uded,
s not germane to the issue. All authority cited by Appell ant
in support of its rational relationship argunent concerns
attacks of the facial, not the “as applied” constitutionality of

certain laws. Heller v. Doe, 509 U S. 312, 113 S. C. 2637, 125

L. Ed. 2d 257 (1993); Massachusetts Board of Retirenent v.

Murgia, supra; Village of Belle Terre v. Boraas, supra;

Metropolis Theatre Co. v. Chicago, supra; Statev. C.H., 421 So.




2d 62 (Fla. 4'" DCA 1982); People v. Fuller, 324 IIl. App. 3d

728, 756 N.E. 2d 255, 258 IIl. Dec. 273 (1st Dist. 2001).
Faci al attacks onthe constitutionality of aclassification,

based on the rational rel ationship test, cone under a different

anal ysi s than do as-applied constitutional challenges. Britell

V. United States, 150 F. Supp. 2d 211 (D. Mass. 2001). A

| egi sl ative act, whilemaintainingits facial constitutionality
under the rational relationship test, may still be found not to
be rationally related to a legitimate governnmental purpose or
I nterest, as-applied to the challenging party 1d. at 220.
Although a court is obliged to defer to the legislature's
deci sion and uphold the validity of laws which affect non-
suspect classifications, notw thstanding the possibility that
such a |l awnmay oper at e unconstitutionally under sone concei vabl e

ci rcunst ances, when facially challenged, Cf. Jankl owv. Pl anned

Par ent hood, 517 U.S. 1174, 1175, 116 S. Ct. 1582, 1583, 134 L.

Ed. 2d 679 (1996) (Menorandun), in the case of an “as-applied
chal | enge, the bar is necessarily lower” and all the chal |l engi ng
party “nust do is show that the challenged provisions operate
unconstitutionally as applied to” that party’s situation. |[d.;

Britell v. United State, supra at 222.

10



The Fourth District’s decision, that 8775.21 is not
rationally related as applied to M. Robinson, is in keeping

wth the | esser standard of constitutional review Jankl ow v.

Pl anned Par ent hood; supra; Britell v. United State, supra. The

analysis wutilized by the Fourth D strict considered the
| egi sl ative goal in providingasexual predator designation upon
persons who kidnap m nor children not their own and the fact
that although Appellee commtted such a kidnaping, in his
speci fic case, the evidence showed, as well|l as conceded by al

parties, M. Robinson did not sexually exploit the child.

Robi nson v. State, 804 So. 2d at 453. The goal, as delineated

by the District Court, was to provide the community wth
rel evant information about sex offenders. [1d. However, the
gover nnent al obj ective woul d not be acconplished by desi gnati ng
Appel | ant a sexual predator, because he had not commtted an
il1licit sexual act when he ki dnaped another’s mnor child. 1d.
The Fourth District’s analysis mrrored that of the Britel
court. In Britell, the insured, who were beneficiaries of a
Federal government health 1insurance program subject to
Congr essi onal regul ation, under the Cvilian Health and Medi cal
Program of the Unifornmed Services (“CHAMPUS’), sought coverage

11



for costs associated wth the abortion of her confirned
anencephalic fetus. Pursuant to the challenged regulation, a
result of the “Hyde Anrendnent,” coverage of nedi cally necessary
servi ces and supplies associated with maternity care are barred
with regard to abortions, except where the life of the nother
woul d be endangered if the fetus were carried to term Under
the regul ation, abortions perforned for suspected or confirned
fetal abnormality, including anecephaly, was not within the
exception and coverage was not authorized by CHAMPUS. 1d. at
215.

The Britell court recogni zed that the CHAMPUS r egul ati ons,
as enact ed under t he Hyde Anmendnent, whi ch barred t he fundi ng of
abortions, except in the case where a nother’s life was
endangered, was facially constitutional under the rational

relationship test. 1d. at 216-7. Cting Harris v. MRae, 448

Uus 297, 100 S. . 2671, 65 L. Ed. 2d 784 (1980), it pointed
out that the Supreme Court found that the restrictions,
encour agi ng chil dbirth, except i nthe nost urgent circunstances,
was, on its face, rationally related to a legitimte
governnent al objection of protecting potential life. [d. at

325; Britell v. United States, at 217. However, as applied to

12



t he i nsured, the CHAMPUS r egul ati ons were not rationally rel at ed
to the objective of encouraging childbirth in an effort to
protect potential Ilife. This was because anencephaly is
uniformy fatal to a fetus. Even if carried to term such a
child would be stillborn or have, at nost, a finite life
expectancy of no nore than a nonth, since as such a child is
born without a brain. The Britell court found that no renedi al
medi cal care is available to prolong the life of such a child,
as opposed to a child born with a defective organ, who may
potentially qualify for a transplant. Consequently, w thout
life or potential |[ife to be protected, the regul ati ons were not
rationally related as applied to the insured s situation,
notwi thstanding the facial constitutionality of the sanme

provision. |d. at 224; see also Karlinv. Foust, 188 F. 3d 446,

489 n. 16 (7" Gr 1999).

The Fourth District’s decision, holding that 8775.21 was
unconstitutional as applied to M. Robinson followed the
prevailing analysis. Although the State has a legitimte
objective in informng the citizens of Florida of the
wher eabouts of sex offenders, this objective has no nerit when
applied to Appellee. M. Robinson participated in the

13



carjacking of a notor vehicle, knowng that it was occupi ed by
a mnor child, and did nothing nore to that child than to renove
her, carseat and all, fromthe vehicle, after fleeing fromthe
| ocation of the taking, and | eft her unharnmed (ST. 329-332, 393-
6, 338, 415). This Court should affirm the decision of the
Fourth District Court of Appeal.?

SECTI ON 775.21(4)(c) PROVI DES FOR AN UNCONSTI TUTI ONAL

| RREBUTTABLE PRESUMPTI ON, VI OLATI NG APPELLEE’ S
R GHT TO DUE PROCESS OF LAW

M. Robi nson’ s desi gnati on as a sexual predator, based upon

hi s ki dnapi ng convi ction, pursuant to 8775.21(4)(c), Fla. Stat.,

I s unconstitutional, asthis statute establishes anirrebuttable
or conclusive presunption, violating Appellee’'s right to

subst antive due process of law. *° Section 775.21(4)(c), Fla.

%Upon this Court’'s affirmance of the Fourth District’s
decision, no further judicial action will be required. The
District Court’s mandate in the instant case was not stayed and
the trial court has, heretofore, vacated its designation of
Appel | ee as a sexual predator (SR3.).

‘U.S. Const. Anend. 14; Art. |, 89, Fla. Const.

°l nasmuch as 8775.21, Fla. Stat. is a statutory schene
designed to regulate otherwise lawful and constitutionally
prot ect ed behavior, i.e., the whereabouts of persons desi gnated

to be sexual predators, it has a direct bearing on the liberty
I nterests of those so regul ated and, as such, nust conport with
t he principles of due process. See Heller v. Abess, 184 So. 2d

14



Stat. (1998) (effective October 1, 1998, Laws of Fla. Ch. 98-81,

83), provided, that a person who was convicted of conmtting an

enunerated crine, inter alia a capital, life or first degree

felony pursuant to 8787.01, Fla. Stat., where the victimis a

m nor child and the defendant is not the child s parent, “shal

be designated as a ‘ sexual predator.’ O her than ki dnappi ng,

8787.01, Fla. Stat. and fal se i nprisonnent, 8787.02, Fla. Stat.,

where the victimis a mnor child and the defendant is not that
child s parent, all other enunerated crinmes which require a
sexual predator designation upon conviction are either patently
sexual in nature or provide for sexually exploitative acts as
alternative elenents of proof. They include convictions for
violations of various provisions of the followng Florida

Statutes: Chapter 794, Fla. Stat., Sexual Battery; Chapter 796,

Fla. Stat., Prostitution; Chapter 800, Fla. Stat., Lewdness;

| ndecent Exposure; Chapter 825, Fla. Stat, Abuse, Neglect, and

Expl oitation of Elderly Persons and D sabl ed Persons; Chapter

122 (Fla. 1938); see al so Aspen-Tarpon Springs Ltd. Partnership
v. Stuart, 635 So. 2d 61 (Fla. 1st DCA 1994); see also Tonlinson
v. Departnent of Health and Rehabilitative Services, 558 So.2d
62, 66 (Fla. 2d DCA 1990) (regul ations cannot be enforced by
means of concl usive presunptions of proof).

15



827, Fla. Stat., Abuse of Children; Chapter 847, Fla. Stat.,

(bscene Literature; Profanity.

The legislature’s intent in enacting 8775.21, Fla. Stat.

(1997), was upon its recognition that repeat sex offender and
sex of fenders who prey on children are sexual predators who are
extrenely threatening to the safety of the public. Collie v.
State, 710 So. 2d 1000, 1009 (Fla. 2d DCA 1998); §775.21(3)(a),

Fla. Stat. The legislature found that sex offenders are |ikely

to use physical violence and repeat their crines and that they
are recidivist to an extent far nore than actually reported,
causi ng an exorbitant and i ncal cul abl e cost to society. Id. It
went on to find that the high level of threat posed and the
| ong-term suffering caused by sexual predators justified the
| egi slature ininplenenting a strategy to protect the interests
of the public, especially children, from predatory sexual

activity. Collie v. State, supra at 1009; 8775.21(3)(b) and

(c), Fla. Stat. The legislature’ s objectiveinenacting 8775.21

and its anendnents appear to berational relatedtoalegitinmte
governnmental interest and, to this extent, the statute is
facially constitutional. Appellate courts in this state have
recogni zed the facial constitutionality of the |aw and that

16



sexual predator designation or classification is rationally
related to the recogni zed purpose of protecting the public and
specifically children frompredatory sexual activity. See Payne

v. State, 73 So. 2d 129 (Fla. 2d DCA 2000); see Fletcher v.

State, 699 So. 2d 346 (Fla. 5'" DCA 1997).
Yet, as previously stated, not all of the enunerated crines,
whi ch, upon conviction, trigger a sexual predator designation,

are patently sexual in nature. Wile 8§787.01(3), Fla. Stat.

(1998) provides for sentenci ng enhancenent if a kidnaping of a
childis perpetrated alongw th certain other substantive sexual
of f enses, ° M. Robi nson was char ged under §787.01(1), whichfails
to include any sort of sexual crinme as an elenent for prim
facie proof of its conmm ssion. VWi | e Appel |l ee’ s ki dnapi ng

conviction was sufficiently proven, Robinson v. State, 757 So.

2d 1267 (Fl a. 4th DCA 2000), neither the underlying facts nor the
el ements proven warrant the conclusion that he commtted a

sexual |y exploitative offense or that he had i ntended to do so.

®These separate offenses, i f comm tted during the
perpetration of a kidnaping of a child under 13 years of age,
enhance the penalty from a first degree felony punishable by a
term of inprisonment not exceeding life to a life felony. They
are aggravated child abuse, sexual battery, lewd or |ascivious
conduct or lewd or lascivious exhibition and child prostitution.
§787.01(3)(a), Fla. Stat.
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However, 8775.21(4)(c) nmandates that atrial court designate
as a sexual predator any person convicted under 787.01(1),
notw t hst andi ng t he el enents of the of fense or the proof adduced
I n support of the conviction. The statutory |anguage, “upon
conviction, an offender shall be designated as a sexual

predator,” creates anirrebuttabl e or concl usive presunption as
the sol e quantum of proof for the judicial act to be invoked.
A l egal presunption allows a known fact or set of facts to

suffice as proof to establish the truth of an unknown fact.

Charles W Ehrhardt, Florida Evidence 88 301.1 (2001 ed.). In

Florida, the only type of perm ssible |legal presunptions are

t hose which are subject to rebuttal. Goldstein v. Ml oney, 62

Fla. 198, 203, 57 So. 342, 344 (1911). The laws in this state

di sfavor concl usive or unrebuttable presunptions. See Gurrel

v. Starr, 640 So. 2d 228, 230 (Fla. 5'" DCA 1994). Those that do
not provide for a rebuttal of the presuned fact can violate an

I ndi vidual "s right to due process of law. See Ml andis v. Kline,

412 So. 2d 441, 93 S. C. 2230, 37 L. Ed. 2d 63 (1973)(United
State Suprene Court heldinvalidirrebuttabl e presunptions that
certain married and unmarried students in the Connecticut
university system were out-of-state students, notw thstandi ng
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that they subsequently becane bonafide, pernmanent Connecti cut
residents, for purposes of tuition rates were violations of
substanti ve due process of |aw).

In order for a legal or statutory presunption to be
constitutional, it nust, “First... be a rational connection
between the fact proved and the ultimte fact presuned,” and
“Second, there nust be a right to rebut in fair manner. |[d.;

Straughn v. K&K Land Managenent, Inc., 326 So. 2d 421, 424 (Fl a.

1976). In other words, there nust be a rational relationship
bet ween the face proved and the fact presuned, coupled wth the

right torebut the ultimte presunption. Parikh v. Cunni ngham

493 So. 2d 999, 1001 (Fla. 1986).

In the present case, there is a facial, rational
rel ationshi p between the proven fact, that Appell ee ki dnaped a
mnor child not his own, and the presuned fact, that non-
parent al adul ts ki dnapers conm t such crines to sexually expl oit

m nor chil dren. Pari kh v. Cunni ngham supra. However, the

constitutionality of this presunptionfails, because no wherein
the enabling statute is there a provisions which permts one
convi cted of a non-parental, m nor child kidnaping to offer any

evi dence to rebut the presunptionthat his crine either entail ed
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sexual conduct or was notivated by an intent to engage i n sexual
conduct. The facts of the present case are indisputable. At
t he sexual predator designation hearing, M. Robinson did rebut
t he presunption that he either sexually exploited or i ntended to
sexual ly exploit the mnor child victimof the kidnaping. In
fact, the State conceded that there was no evidence of sexual
conduct on Appellant’s part. The trial court’s inability to
consi der the uncontested rebuttal evidence, due to the
statutory proscription against the judicial consideration of
such evi dence, deni ed Appellee of thisrights to substantive due
process. Hence, in addition to the statute’s constitutiona
infirmty as applied to M. Robinson’s unique set of facts, this
Court should affirm the Fourth District’s decision on the
alternative ground that 8775.21 is unconstitutional asit fails
to permt a potential designee to rebut the presunption that a
conviction on an enunerated offense, in and of itself, is the
sole qualifying factor upon which to be designated a sexua

pr edat or .
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CONCLUSI ON

Based on the foregoing argunents and the authorities cited
therein, Appellee respectfully requests this Court affirmthe

decision of the Fourth District Court of Appeal.
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