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PRELI M NARY STATENMENT

References in this brief are as foll ows:

The transcript on direct appeal will be referred to as “TR’
followed by the appropriate page nunber. The suppl enent al
transcript on direct appeal will be referred to as “Supp. Tr.”
The penalty phase transcript on direct appeal will be referred
to as “PP.” The post conviction record will be referred to as

“PCR’", followed by the appropriate volume and page nunbers.



STATEMENT OF THE CASE AND FACTS

TRI AL

This court provided the following summary of the facts
i ntroduced during appellant’s trial:

I n her sentencing order, the trial judge set out
the details of this tragic event, which occurred in
the City of Wnter Garden in west Orange County,
Fl orida on February 7, 1992. Before the event was
over, defendant, arnmed with a gun, had nmurdered three
peopl e and seriously wounded a fourth. The pertinent
facts taken from the trial record and stated in the
trial judge's order are as foll ows:

Jack Luckett testified that he had talked with the
Def endant the norning of the shootings. In their
di scussi on, the Defendant asked Jack if Johnnie Lee
had won noney at the dog track and Jack said, "Yes,
$114. " The Defendant said Johnnie Lee owed him
$2, 000. When the Defendant | earned Johnnie had won
nmoney at the track, he said to Jack, "M nigger,
you' re gonna read about ne." He further said that he
was going to kill Johnnie Lee. That sanme day at 11:51
a.m (per the sales slip and the sales clerk) the
Def endant purchased a .38 caliber revolver and a box
of fifty .38 caliber shells from Abner Yonce at Wl -
Mart in COcoee. M. Yonce renmenbered the sale and
recall ed there was not hi ng unusual about the Defendant
and that he was "calmas could be."

Wthin mnutes of that purchase, the Defendant pulled
up in his car next to where Johnnie Lee was standing
talking to tw females and Jack Luckett on the
si dewal k. All three testified that the Defendant's
car was close and the Defendant |eaned across the
passenger side of the vehicle and shot Johnnie Lee

twice in the back. (Johnnie Lee's back was towards
t he Defendant and there was no evidence he even saw
t he Defendant.) Ce After the victim fell to the

ground, the Defendant got out of the car, stood over
the victimand shot himtwi ce nore fromthe front at
very close range.... The Defendant then ran towards
t he apartment where Valerie Davis, his girlfriend and
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not her of one of his children, lived. (The Defendant
lived with Valerie Davis off and on.) She was on the
phone, and her friend Cassandra Hall had just arrived
at the apartnment and was present when the Defendant
shot Valerie once in the left chest area wthin
seconds of arriving in the apartnent and with no
provocation...

From the apartment, the Defendant went outside,
encountered Kenneth WIllianms on the street, and shot
himin the chest at very close range. M. WIIlianms
saw the gun but did not think the Defendant would
shoot him Ri ght before he was shot, he turned
slightly and deflected the bullet sonmewhat. Although
he was in the hospital for about 30 days and the wound
was serious, he did not die. He said the Defendant
did not | ook normal --his eyes were "bugged out |ike he
had clicked."

From t here, the Defendant ended up behind Brown's Bar
where three guys, including the Defendant's brother,
were trying to take the weapon from him By that
time, Valerie's nother had |earned that her daughter
had been shot, so she had I eft work in her car and was
driving down the street. The Defendant saw her stop
at the stop sign, went over to the car where he said
something to her and then fired at her, hitting her
twice, and killing her.

W ndom was charged and convicted of three counts of
first-degree nurder and one count of attenpted
first-degree nurder. The jury unani nously recomended
death, and the judge followed the recommendation,
sentencing Wndom to death for all three counts of
first-degree murder. Wndom was al so sentenced to a
consecutive termof twenty-two years' inprisonnent for
the attenpted first-degree nurder charge.

This Court provided the following sumary of the
sent enci ng order:
I n support of each death sentence, the trial judge
found two aggravating factors: (1) the defendant had
been previously convicted of another capital offense

or felony involving the use of threat or violence to
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t he person; and the crime was cold, calculated, and
prenedi t at ed. The court also found a nunber of
statutory and nonstatutory mtigating factors but
determned they were not of sufficient weight to
preclude the death penalty.

In mtigation the court found the follow ng
statutory factors: (1) Wndom had no significant
history of prior crimnal activity (8 921.141(6)(a),
Fl a. St at . (1991)); (2) the capital felony was
commtted while Wndom was under the influence of
extrene ment al or enot i onal di st ur bance (8
921.141(6)(b), Fla.Stat. (1991)); and (3) Wndom
acted under extreme duress or under the substanti al
dom nation of another person (8 921.141(6)(e),
Fl a. St at . (1991)). The following nonstatutory
mtigators were considered: (1) W ndomassi sted peopl e
in the comunity; (2) Wndom was a good father; (3)
W ndom saved his sister fromdrowning; and (4) W ndom
saved another individual from being shot during a
di spute over $20. [Excerpt from Note 3]

W ndom 656 So.2d 435, 440.

1. THE POST- CONVI CTI ON EVI DENTI ARY HEARI NG

A. Testi nony of The Attorneys And Presidi ng Judge

Roy Edward Lei nster represented Wndomin his 1992 hom ci de
trial. (PCR-16, 805). While Leinster thought that W ndom was
his first capital case involving the penalty phase, he had tried
ot her first degree nurder cases. (PCR-16, 805). 1In trying the
W ndom case, Leinster had the assistance of another attorney,
Kurt Barch. (PCR-16, 806).

Lei nster acknow edged that he brought out circunstances
relating to Wndonis deneanor at the tinme of the shootings in
support of a defense to first degree nurder: “He | ooked
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wild...Crazy WId” and that the witness had never seen himl ook
li ke that before. (PCR-16, 824-25). Leinster agreed that his
strategy was to inplant in the jury’s mnd that Wndom was
i ncapabl e of commtting first degree nurder. (PCR-16, 825-26).
He thought that no matter what he did that Wndom would be
convicted of first degree nurder for killing Johnnie Lee. (PCR-
16, 826). Leinster admtted that although his outlook for
avoiding first degree nurder conviction was bleak, especially
for victim Johnnie Lee, he did not concede Wndom s guilt.
(PCR- 16, 827). Leinster testified: “Well, |1 was - - in any
case, no matter how bl eak your chances, you sit back and you
t ake whatever shot you can, and, you know, you hope that the
ultimate shot doesn't fire against you. So | didn't concede
Johnnie Lee in the sense that | said, okay, he' s guilty of first
degree nurder against Johnnie Lee. | don’t think the record
reflects that.” (PCR- 16, 827).

Leinster stated that if he had evidence of organic brain
damage he woul d have used it even if it would have opened the
door to “dope dealing.” (PCR-16, 828). However, he would not
have sinply put into evidence Wndom s subjectively bad
chil dhood because some of those things would open the door to
bad character evidence. (PCR-16, 828-29). As Leinster

expl ai ned, “the whole problemwith Curtis Wndomwas that he was



reputed to be a | arge scal e cocaine dealer in the Wnder Garden
area, and that prevailed the whole fabric of that case.” (PCR-
16, 829). Leinster felt he had to be extrenmely careful in
presenting evidence in this case so that it did not open the
door to such evidence. (PCR-16, 829).

The story Leinster got in the way of “gossip” was that
Johnnie Lee was having a tryst with Wndoms girlfriend and
“that there was a falling out with Johnni e Lee about drug noney,
and that that’s - - that was the - - general essence of the
problem with Johnnie Lee.” (PCR-16, 830). Lei nster was
famliar with the social mlieu in the Wnter Garden bl ack
community at the time of trial. (Pcr-16, 830). He had
represented several young nmen in that conmmunity before. (PCR-
16, 831). The Wnter Garden area was known as a high profile
drug area. Leinster went to the funeral of Kenny Thanmes a young
man who was “tortured and nurdered.” Thanmes' s yard was dug up
| ooking for his drug noney. It was runored that gun play woul d
ensue at the funeral. (PCR-16, 831).

Leinster recalled from his colloquy wth the judge
reflecting putting on individuals in the penalty phase that |
can’t control the answers and the possibility for the state to
cross-exam ne the w tnesses, opening the door to revel ations

about cocaine dealing. Leinster stated at the time: “And this



has been from start to finish a cocaine case with a nurder
overlay, the jury hasn’t heard that.” (PCR-16, 833). Further
indicative of his thinking at the tine of trial, the follow ng
statenment in the record:

There are ways of approachi ng these kind of cases, and

| woul d probably have tried this case in a different

fashion if it were not a first degree nurder case, if

it didn't have a death sentence attached to it. | may

have been perfectly happy to let the jury hear that

was cocaine involved and other people that were

i nvol ved, that there were notations of his girlfriend

sl eeping with another person and that she m ght have

been an i nformant and on and on, except the fact that,

in my opinion, that would have nmade an al ready al nost

inextricable legal situation worse, finishing there.
(PCR-16, 834). Lei nster agreed that this general strategic
thinking dom nated his tactics during the guilt and penalty
phases. (PCR-16, 834-35).

The evidence suggesting notive for the nmurders m ght have
come from the very people that he mght have called in
mtigation. (PCR-16, 835-36). However, Leinster testified that
he was nore afraid of the questions than the answers. (PCR-16,
836) . Leinster later called mtigation witnesses in front of
the judge to take advantage of these witnesses without the risk
of revealing prejudicial evidence to the jury. (PCR-16, 836).
The goal was to put themin a forum where the judge m ght be
abl e to overl ook the prejudicial evidence that m ght come out or

t hat the judge would not weigh it as heavily as the jury. (PCR-
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16, 836). Al t hough he did not recall it, if one of the
W tnesses revealed that she talked with Wndom before the
nmurders and tal ked to him about a runor that Valerie Davis was
about to beconme an informant against him Leinster agreed that
this informati on would be detrinental. (PCR-16, 837). Again,
however, Leinster had very poor recall of specific wtnesses.
He did in general recall talking to Wndonis fam |y nmenbers but
did not recall what sort of matters were discussed. (PCR-16,
838) .

When asked about his overall strategy, Leinster testified
that he had Dr. Kirkland s somewhat |limted possibilities then
st at ed:

And probably hope that everything would becone so

obfuscated during the <course of trial that the

conplete lack of sense of the whole thing m ght play

into a fugue analysis, and that maybe we m ght cover

Johnnie Lee's activities with the same snokescreen.

(PCR- 16, 840). Leinster thought his strategy was to obfuscate
or elimnate the intent elenent. (PCR-16, 841). However, he
stated the record would be the best reflection of the strategy
he pursued at trial. (PCR-16, 841).

Lei nster agreed that he woul d have used evi dence of organic
brain danage if he possessed it at the tine. (PCR-16, 843).

However, whether or not he should “have gone further with Dr.

Kirkland is argumentative.” (PCR-16, 843). Leinster testified



that the only evidence he had of nental illness were the acts
t hensel ves. In dealing with Wndom Leinster did not observe
anything that would have tipped him off that he was nmentally
il (PCR-16, 845-46). W ndom was subdued and did not give
Leinster a good explanation for his conduct, but Leinster had
met people he's considered “nuts” but did not recall thinking
t hat about W ndom (PCR- 16, 846).

Prior to testifying at the evidentiary hearing, Leinster
| ooked over the expert reports provided to him by collatera
counsel prepared by Doctors Pincus and Beaver. (PCR-16, 807).
When asked if he recalled the content, Leinster stated: “Well,
| didn't - - | didn't do an in-depth review of those reports.
| remenber the crux of them” (PCR-16, 807). The concl usion of
those reports was that Wndom suffered from “organic brain
damage.” (PCR-16, 807). Leinster testified that had he had
such evidence that Wndom suffered from organi ¢ brain danage at
the time of the offense, he would have utilized it during the
guilt phase if they could testify that Wndom was i nsane at the
time of the offenses. (PCR-16, 807-08). Lei nster stated he
woul d have used such information even if it opened the door to
“his being a drug dealer.” (PCR-16, 808). Further, Leinster
opined that he would have called those experts during the

penalty phase had they been available and willing to testify



that Wndom suffered from an extreme nmental or enotional
di sturbance at the time of the offenses: “Yes, | would think
so.” (PCR-16, 808). Leinster also agreed that he would offer
those experts to testify that brain damage rendered W ndom
substantially unable to conformhis conduct to the requirenents
of the law, notwithstanding the State being able to present
evi dence that W ndom sold cocai ne. (PCR-16, 809-10).

Leinster did not have an i ndependent recollection of either

calling Dr. Kirkland or even talking to him about the Wndom

case. (PCR- 16, 812). Leinster testified: “I talked to Dr.
Ki rkl and on numerous occasi ons over the past 20 years.” (PCR-
16, 812).

As to the first murder victim Johnnie Lee, Leinster
testified he assumed that W ndom would be convicted of first
degree nurder no matter what he did. (PCR-16, 813). Leinster
was concerned about losing credibility with the jury if he
chal | enged that conviction. (PCR-16, 813). He did nore
vi gorously chall enge the first degree nurder charges relating to
victims Valerie Davis and Mary Lubin. (PCR-16, 813). Leinster
stated that the record would speak for itself as far as how he
presented W ndom s case. (PCR-16, 813). He doubted that he
consulted with Wndom at all on decisions involving his |egal

strategy relating to Johnnie Lee. (PCR-16, 814).
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Leinster recalled a discussion in court between hinself,
W ndom and Judge Russell relating to the presentation of
mtigating evidence; but, only to the extent that Leinster had
di scussed the issue with collateral counsel. (PCR-16, 816).
W ndom wai ved presentation of certain mtigating evidence based
upon Leinster’s advice. (PCR-16, 816-17). The mtigation
wai ved consi sted of evidence that Wndom had been kind to
people in the comunity, was charitable, and had been a good
f at her. (PCR-16, 817). The basis for not presenting such
evidence is that it would open the door to allow the state to
present “the fact that he as a drug dealer.” (PCR-16, 817).
Leinster did not think that opening the door to such rebuttal
“was strategically sound.” (PCR-16, 817). He did not file a
notion in limne prior to the penalty phase, stating that “in
t heory you could file a notion in |limne every time you ask the
guestion or interpose an objection.” (PCR-16, 817).

Lei nster stated that both he and M. Barch talked to

W ndomis famly in Wnter Garden. (PCR-16, 819). Lei nster
testified:
You know, | spoke to the famly on any number of
occasions, whether at nmy office or out in Wnter
Garden, | don't recall. Certainly we had - - we had
contact with the famly. I had contact with the
famly, not just M. Barch. 1In terms of what - - what
the purpose of the conversation was for, | don't

recall at this time, you know, whether it was intended
to moun[t] a penalty phase or guilt phase argunment in

11



general, finding out sonething about the lay of the

| and.
(PCR- 16, 819). When asked if that was Barch’'s area of
responsibility, Leinster testified: “I talked to the famly

mysel f, not just M. Barch.” (PCR-16, 819). While M. Barch’'s
primary responsibility was gathering penalty phase infornmation,
“that doesn’t mean that M. Barch is the only person that ever
talked to the famly.” (PCR-16, 819).

Leinster testified that he was no | onger a nenber of the Bar
and that he is currently incarcerated at Lake Correctional
Institute. (PCR-16, 821). He lost his case file when he noved
and therefore had no chance to review it prior to the hearing.

(PCR- 16, 820-21). Leinster was a nmenber of the bar at the tine

of Wndonis trial and for some years after that: “My quarrel
with the Florida Bar had nothing to do with this case.” (PCR-
16, 822).

Kurt Barch testified that he shared an office with Leinster
in 1992. (PCR-16, 847-48). He becane involved to assist in the
W ndomcase to devel op information fromfamly and friends to be
used in the penalty phase. (PCR- 16, 848-49). He thought an
i nvestigator woul d be beneficial after talking with sone famly
menbers and friends of Wndom Barch was told that other people
in the community “probably would be suspicious of nme, and that
| should get an investigator and soneone who was, quite frankly,

12



was a black person, that they would be nore likely to assist
t hat individual.” (PCR-16, 849-50). He t hought that people
may have been out on their porches and observed W ndom shoot
Mary Lubin but that no one was com ng forward. (PCR-16, 831).
Nonet hel ess, Barch did talk with Wndom s nother and sister and
other individuals in the community. (PCR-16. 850-51).

Barch asked W ndom s nother and sister about any possible
injuries that m ght have caused brain danmage. (PCR-16, 865).
Barch | earned about a car accident Wndom was in fromtalking
with them (PCR-16, 851-52). Barch had no recollection of them
telling himabout an abnormal birth. (PCR-16, 865). Barch was
given the nane of the treating doctor and talked to himbriefly
over the phone. (PCR-16, 852, 866). The doctor indicated that
in his opinion appellant did not suffer any long terminjury or
consequence as a result of the accident. (PCR-16, 852). The
doctor told him “as far as he knew, there was no damage, | ong-
term danage or inpairnent fromthat accident.” (PCR-16, 866).
Barch did not recall having any conversations with Dr. Kirkland.
(PCR- 16, 853).

Barch did not sit at counsel’s table during the guilt phase
but did conme in and out of court to check with Leinster. Barch
nore or | ess managed Leinster’s docket when he was trying the

W ndom case. (PCR-16, 854). Barch was present during the
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penalty phase and recalled his and Ed’s surprise when the State
rested after presenting only one or two w tnesses. (PCR- 16,
854). They returned to Leinster’s office where he nade the
decision not to present w tnesses during the penalty phase.
(PCR- 16, 855).

Barch testified that after the State put on their case, he
and Leinster tal ked about their strategy for the penalty phase:

...We were surprised that there wasn’'t a whol e bunch
of information at | east attenpted to get into evidence
about the - - | think there was a police operation
goi ng on where Curtis was one of the targets, and they
were about - - | think they were thinking about
indicting him at the time, or asking for an
i ndi ct ment. That’s what we were expecting from the
state to try and put all that in. And when he
stopped, both he and | apparently thought the sanme
way. Because | renmenber |eaving the courtroom and
wal king to the parking garage, and | believe | was
driving that day, and going to his office and talking
about it. And we figured they were - - and we my
have outsmarted ourselves, but our thought was the
State is gonna try to get us to put on - - to open the
door to let them put in what they couldn’t put in
directly thensel ves.

(PCR-16, 876). Barch testified that neither he or Leinster went
to talk to Wndom about their strategy during the lunch break
after the state rested. (PCR-16, 856).

Barch testified that he only net with Wndom once or tw ce
in jail, probably to discuss background information. (PCR-16,
877). The strategy they pursued was to tell the judge about all

t he good information they had about Wndomto gain some benefit
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wi t hout having the risk of the jury hearing about drug deali ng.
They put on evidence that Wndom was generous in the comunity,
supported his children, helped other people with nopney and
groceries, bought equipnment for athletic teanms. (PCR-16, 879).
Barch thought it was the State’'s strategy to let the defense
show what good W ndomwas doing with his noney and open the door
to “drug informati on and ganbling informtion and general |ack
of support...” (PCR-16, 879-80). Barch and Leinster discussed
it and thought it was a wi se decision. Barch testified that he
still thinks that it was a w se decision. (PCR-16, 882).
During the period of March thru August of 1992 Barch had to
cover for Leinster a lot. (PCR-16, 857). Barch testified that
al t hough Leinster “had a brilliant |legal m nd and knew a | ot of
| aw’ he drank a | ot “was forgetful” and was not attentive to his
cases. (PCR-16, 858). Leinster had the flu bad at the
begi nning of Wndom s trial and Barch got it shortly after him
(PCR-16, 863). He admitted that he was in close contact with
Leinster during the trial but did not notice him snmelling of
al cohol. (PCR-16, 864). Leinster did shake a lot, which Barch
associated as a synptom of, or the result of, alcohol abuse.
VWhen Barch was present in the courtroom he testified that it
appeared Leinster knew what was goi ng on and was focused. (PCR-

16, 865).
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Judge Dorothy J. Russell presided over the pretrial
hearings, the guilt phase, the penalty phase and insolvency
hearings and mtigation in the Wndomcase. (PCR-17, 936). At
the tinme, Judge Russell had been a judge for nine years and had
had the opportunity to have M. Leinster appear before her in
court on several cases. (PCR-17, 937). Prior to the Wndom
trial, Judge Russell had worked with M. Leinster when she was
a prosecutor and had known himfor a nunmber of years. (PCR-17,
939) .

Judge Russel |l was aware that M. Leinster had sone probl ens
with drugs or al cohol and she woul d | ook for any evidence of his
bei ng under the influence when he appeared in her courtroom
(PCR- 17, 941). At no tine during the Wndom trial did Judge
Russel | observe anything that would indicate that M. Leinster
had difficulties focusing on the case because of being under the
i nfluence of al cohol or psycho tropic drugs. (PCR-17, 942-43).
Hi s speech was not slurred and there was nothing wong with his
appearance. He was very focused on one defense. (PCR-17, 947).
At no time did M. Leinster concede to the jury that his client
was guilty of first degree nurder. (PCR-17, 948).

M. Leinster appeared to be alert throughout the trial and
he posed his argunents to the court in a manner that appeared

appropriate and concerned. (PCR- 17, 950) . On cross
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exam nati on, Judge Russell stated unequivocally that she never
saw any indication M. Leinster was under the influence of
al cohol when he was in her courtroom (PCR-17, 953).

Robert Norgard was called by defense counsel. He is an
attorney licensed in the state of Florida since 1981 whose
private practice is predomnantly in the area of crimnal
def ense. (PCR- 17, 966). Anpbng the many docunents, he revi ewed
were the trial transcript, affidavits of lay mtigation
witnesses, Dr. Kirkland's testinmony and report, and opening
statenments and closing argunments in both the guilt and penalty
phases of the Wndomtrial. (PCR- 17, 1008). Norgard was aware
t hat W ndom had a drug trafficking of fense that was noll e prosed
and that there were references to drug dealings involving
W ndom

By 1992, M. Norgard had been doi ng capital defense work for
ni ne years. (PCR-17, 1003-1005). He opined that in the
investigation of a capital case the attorney is |ooking for
information relevant to a defense in the guilt phase and to the
penalty phase presentation. He testified in general as to
standards of practice in capital cases and the tinme necessary to
prepare for a capital case and the necessary areas of
i nvestigation. (PCR-17, 986-992). Not every avenue of

i nvestigation produces something useful, however. (PCR- 17,
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1018). At the time of the Wndomtrial, the Spencer hearing
did not exist. However, the sentencing hearing concept did.
M. Norgard noted that there nmay be sonme mtigation that an
attorney would not want to present to a jury but would want a
judge to hear and that there could be valid tactical reasons for
doi ng so. (PCR-17, 1026).

Jeff Ashton is an Assistant State Attorney with the Ninth
Judicial Circuit. (PCR-17, 1042). He was the prosecutor on the
W ndom case and was famliar with M. Leinster for el even years.
(PCR-17, 1045-47). M. Ashton did not recall seeing M.
Lei nster exhibit any signs that he was under the influence of
either alcohol or psycho tropic drugs during the trial.
Leinster was consistent throughout the case as far as the
def ense he was presenting and arguing. (PCR-17, 1050). There
were times when M. Ashton was close to M. Leinster during the
trial; at bench conference and conversations. He did not recall
detecting the snmell of alcohol on himduring those tines. (PCR-
17, 1052). Because M. Ashton was aware of M. Leinster’s past
probl ens, he was attuned to the possibility of such during the
W ndomtrial. However, he did not see anything that alarmed him
in any phase of the trial. M. Leinster appeared to be able to
focus on what was going on, his answers were appropriate in the

cont ext of what was being discussed and M. Ashton never saw him
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slunped over as if he were having trouble with consci ousness.
(PCR-17, 1053-54).

Neither in his manner nor tone, in either his argunents to
the jury or court or his objections, did M. Leinster convey
t hat he was unconcerned about the outcone of the case. M .
Ashton’s inpression was that he was trying to maintain sonme
credibility with the jury while still defending his client.
(PCR-17, 1051). His argunents to the court were presented in a
very vigorous manner. (PCR-17, 1052).

During M. Ashton’s preparation of the case, he discovered
factors that he felt had a bearing on Wndom s possible
notivation or notive for commtting the nurders. Anong those
i ssues was drug dealing, drug trafficking and a | arge-scal e drug
trafficking enterprise. M. Ashton was specifically referring
to a federal task force investigation |abeled “Cookie Mnster”
whi ch indicated the |arge scale crack cocai ne sal es operation
was being run by Wndom M. Ashton prepared a witten neno to
the State Attorney, Lawson Lamar, discussing whether to proceed
with a state prosecution for the nurders or a federa
prosecution. (PCR- 17, 1057-60). U timtely, the decision was
made to try the nmurders in state court and |l et the federal court
handl e all the drug-related crinmes. (PCR-17, 1063).

There was sone informati on that at | east one of the murder
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victims had spoken to | aw enforcenent about the drug operations
and that Wndom had been concerned about that prior to the
mur ders. M. Ashton was quite eager to put that information
before the jury to consider as Wndoni s notivation or notive for
commtting the crinmes and he made it clear to M. Leinster that
he was going to use it. However, M. Ashton chose not to
introduce the information in the guilt phase and he woul d have
brought it inin the penalty phase if the door had been opened.
M. Ashton believed that he couldn’t talk about Wndonmis life
prior to the nurders w thout talking about drugs because they
were such an integral part of his life. He nmade his position
clear to everybody on that. (PCR-17, 1063-1065).

At the time of the Wndomtrial, M. Ashton recalled that
t here was no such thing as a Spencer hearing. However, they did
have a trifurcated process but it was not the routine practice
at the tinme. (PCR-17, 1066). M. Ashton recalled taking the
deposition of Mary C. Jackson wherein Ms. Jackson rel ated that
W ndom knew or suspected Valerie Davis to be an informant or
snitch. (PCR 17, 1067).

M. Ashton acquired copies of all of Wndonms arrest
affidavits and case police reports. He felt they were rel ated
to Wndom s background and notive for commtting the nurders.

(PCR- 17, 1070-71). M. Ashton was positive that Leinster knew
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about that information because he recalled having discussions
with him about it and the drug cases. (PCR-17, 1078). M .
Ashton testified that if the defense had called a defense nental
health expert at the penalty phase, he would have gotten that
expert to discuss before the jury the defendant’s unfavorable
backgr ound, including prior arrests and prior crimes.
Leinster’s decision not to call Dr. Kirkland or sone other
mental health expert at the penalty phase hanpered the State’s
ability to put unfavorable information about Wndom before the
jury. 1t made it inpossible for the State to show the jury the

whol e drug background of the case. (PCR-17, 1080).

Janna Brennan was a prosecutor for the N nth Judicial
Circuit and was one of the attorneys who assisted M. Ashton in
t he Wndom case. (PCR-18, 1088-89). She had the opportunity to
see M. Leinster frequently in the courtroom setting. During
the Wndomtrial she did not notice anything unusual about the
way M. Leinster presented hinself and nothing that would | ead
her to believe he was under the influence of alcohol or psycho
tropic drugs. She did not snell the odor of al cohol on him and
he did not appear unusually disheveled or disoriented. He was

able to focus and make argunents to the court. (PCR-18, 1091).

21



He was adamant in the argunments he was maki ng al though he
was not flippant or cavalier about it. He di splayed a goal
directed manner and tone of voice when he was making his
argunments to the judge and the jury. (PCR-18, 1090-92). M.
Lei nster appeared to be focused in attenpting to be persuasive

and maki ng his points and defending his client. (PCR-18, 1096).

Ms. Brennan did not think Leinster’s reference to being the
firmof Christ and Houdini to be a flippant remark. She thought
that Leinster’s coment to the jury in penalty phase that it
wasn't too tough finding Wndom guilty to be a strategic
deci sion on the defense’'s part to try to regain sonme of their
credibility with the jury. (PCR-18, 1097).

B. Mental Health Experts Called During The Evidentiary Hearing

Dr. Jonathan Pincus has testified al nbst exclusively for
t he defense “over the course of the last 20, 25 years.” (PCR-
15, 518). Dr. Pincus concluded that Wndom suffered from
frontal | obe damage but that al so he was psychotic at the tine
of the nurders. (PCR- 15, 557). Dr. Pincus testified: “He
[ appel | ant] described to ne paranoia of a delusional intensity
and auditory hallucinations he had been having at the tinme of
the incident. He said he heard a deep voice telling himthat he

had to die, he, Curtis Wndom had to die.” (PCR-15, 557). A
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delusion that he had was that “he thought that people were
against him were going to kill him” (PCR-15, 557).

W ndom di d have sonme basis for believing that people were
out to get him “Then there was a tel ephone call where soneone
spoke to Val and indicated that, that Curtis was going to be
killed at sonme point. There was a threatening call. And
Curtis didn’'t know who it was, you know, who it can be. And he
began to think nmore and nore about sonmeone trying to kill him?”
(PCR- 15, 558). W ndom was afraid that sonmeone was going to
shoot him and he “would be protective of hinself in a variety
of different ways.” (PCR-15, 558). He was afraid that
“someone’ s gonna shoot him  Sonmeone actually did shoot him at
one point, and he was afraid of having - -.” (PCR-15, 558).
Dr. Pincus did not think that Wndom s fear was delusional
“before this happened, but it was something that he was
concerned about. It was sonething in the background.” (PCR-15,
559). His fear got to the point where he “felt he had to get a
gun to protect hinmself.” (PCR-15, 559). Soneone suggested to
W ndom that it was Johnnie Lee who was trying to or wanted to
kill him (PCR-15, 560).

I n the days prior to the incident, Wndombecane “di shevel ed
and not clean and neat, and noticeably so, and nore excited and

less able to, to relax and think clearly.” (PCR-15, 560).
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W ndom had a chronic problemwi th sleep. There were tines when

he was nore functional than others. He suffered from manic
depressive illness and hyper sexuality, sleeping with “three
wonmen in one day at one tinme.” (PCR-15, 561). This went al ong

with mani a, spendi ng noney and ganbling. (PCR-15, 561). W ndom
was not a drinker, but the night before the nmurders he drank a
si x pack of beer in an attenpt to self nmedicate. (PCR-15, 562).
He was not intoxicated at the time of the nurders, but his
al cohol consumption was, in Dr. Pincus’s opinion, Wndom s way
of self nedicating. He knew that he was going over the edge
“couldn’t relax, and wanted to be able to.” (PCR-15, 562).

Dr. Pincus concluded: “I think the nental illness led to the
extreme paranoia, and the brain damage led to an incapacity of
inhibiting the i npul ses that were generated by the paranoia, the
del usi onal paranoia.” (PCR-15, 563). He thought that W ndom s
capacity to distinguish right from wong at the tinme of the
kKilling was “seriously conmprom sed.” (PCR-15, 564). Dr. Pincus
testified that Wndom was “legally insane” at the time of the
Killings. When asked if that was to a reasonable degree of
medi cal certainty, Dr. Pincus replied: “I think so.” (PCR-15,
564). Dr. Pincus also thought that Wndom was incapable of
acting with prenmeditation: “I think that his nental illness and

neurol ogical illness made it inpossible for himto preneditate
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properly, to cooly cal culate what he was about to do. | don’'t
think he had - - that he had any plan to do what he did.” (PCR-
15, 564). The shootings did not appear planned, “shoots his
best friend, and shoots at sonebody else in the street that he
happened to casually nmeet at the tine, kills his girlfriend,
doesn’'t even renenber it, and then shoots sonebody else |ater
a nother, all in the m staken idea that they were after him or
there was sonme kind of conspiracy.” (PCR-15, 565).

Dr. Pincus alsotestifiedthat in his opinion both statutory
mental mtigators applied in this case. Dr. Pincus testified:
W ndom was “[s]ubstantially inpaired for each of the shootings,
each of the four shootings.” (PCR-15, 569). Dr. Pincus also
agreed with Dr. Merin that Wndom appeared to have a
“di ssociative forgetting of having done that indicates the
degree of enotional stress he was under at that tinme.” (PCR-15,
571) .

Dr. Pincus adm tted that his conclusions are drawn fromhis
own testing and the materials supplied to him by coll ateral
counsel. (PCR-15, 572-73). He only received portions of the
trial transcript. He did review a few or some of the arrest
affidavits relating to drugs on Wndom (PCR-15, 573). W ndom
acknowl edged that he had been arrested for drugs and also

i ndi cated that he had fought with a girlfriend and been arrested
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for that. (PCR-15, 573). One of the arrests, the drug arrest,
involved the victim Valerie Davis. (PCR- 15, 573). The
domestic violence incident also involved victim Valerie Davis.
(PCR- 15, 573-74).

Dr. Pincus acknow edged that W ndom had been arrested on
Decenmber 6, 1991 after execution of a search warrant. (PCR-15,
575-76). During the search of Wndom and Val erie Davis’ house
they found over $1,000 dollars in cash. (PCR-15, 576). A
confidential informant had given Wndom a $1,000 dollars
earlier. (PCR-15, 576). Both W ndom and Valerie Davis were
taken into custody. (PCR-15, 576). The confidential informnt
evidently bought “two cakes of cocaine for a thousand dollars.”
(PCR- 15, 576-77). Goi ng back to August 2, 1991, W ndom was
arrested for another drug charge. (PCR-15, 577-78).

G ven that history, the prosecutor asked Dr. Pincus whet her
he woul d have to consi der whet her an ordi nary, non-brain damged
person would begin to have feelings of anger and frustration
about someone in the community turning himin and making it nore
difficult to earn his Iliving. (PCR-15, 578). He admtted
“that m ght have been subsuned in his paranoia, the concerns
about sonebody was turning himin and somebody was | ooking for
hi mand trying to get him but | don’t think it was the cause of

it.” (PCR-15, 578). Dr. Pincus admtted that if Wndom t hought
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“Val erie Davis, his partner in the drug business, was going to
informon himor somehow get himinto greater trouble so he gets
sent to prison possibly, that would be a reason” for even a
“non-brain damged” person to have feelings of anger and
resent nent. (PCR-15, 579). And, when asked if that could
provide notive for first degree nurder, Dr. Pincus replied: “It
certainly could.” (PCR-15, 579).

Dr. Pincus was unaware that a witness called to testify
during the penalty phase, Mary Jackson, who worked as a program
analyst for HRS, discussed with Wndom a runmor “that his
girlfriend Valerie, was going to inform on him to the
authorities.” (PCR-15, 580). He was not aware that W ndom had
heard that people “were saying Valerie was going to inform on
hi ni and he “didn’t know whet her to believe that or not.” (PCR-
15, 580-81). Dr. Pincus did not knowthat to be true, as Wndom
apparently did not tell himthat, but “he did think that Johnnie
Lee was.” (PCR-15, 581). However, according to Dr. Pincus:
“when [Wndom was told that Johnnie Lee was going to, was the
guy who was gonna kill him he thought to hinself, that’s not
reasonable.” (PCR-15, 581). The person who told Wndom t hat
was Jack Luckett. (PCR-15, 581). Although W ndom and Johnni e
Lee were cl ose friends, Wndom *“becanme suspi ci ous of Johnni e Lee

however increasingly so, and Curtis knew that Johnnie Lee was
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carrying a gun.” (PCR-15, 583).

Dr. Pincus was provided a copy of the Florida Suprene
Court’s opinion by the prosecutor who read an excerpt descri bing
Luckett’ s testinony. In a discussion with Luckett before the
mur ders, W ndom asked if Johnnie Lee had won noney at the track
and Luckett said yes. (PCR-15, 584). Wndom said that Johnnie
Lee owed him $2,000 and said to Luckett, “Jack, my nigger
you're going to read about nme.” He told Luckett that he was
going to kill Johnnie Lee. (PCR-15, 584). And, that same day,
at 11:51 A M per the sales slip and sales clerk, Wndom
purchased a box of 50 .38 caliber shells from a Wal-Mart in
OCcoee. (PCR-15, 584). When asked if that scenario agreed with
what Wndom told him Dr. Pincus stated that it did, although:
“He - - we tal ked about the business of ow ng noney, and he said
t hat that was nothing. He was accustonmed of giving away noney
and | ending noney to people.” (PCR-15, 585). Notw thstanding
Luckett’ s testinony, Dr. Pincus thought that noney had little to
do with the nmurder. (PCR-15, 585).

The prosecutor noved on to another wi tness, who actually
observed W ndom shoot Johnnie Lee. When wi tness Panel a Fikes
was asked what happened after W ndomdrove up in his car, Fikes
testified: “He canme and pulled on the side. He said, Quote, M

not her fucki ng noney, nigger, and pulled the gun and shot him
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twice, Johnnie Lee fell.” (PCR-15, 587). When asked if that
scenari o suggested that noney was an inportant factor, Dr.

Pi ncus explained that it was not as there was no all egation that

W ndom went through Lee s pockets for noney after killing him
“The nmeani ng of those words is not clear fromthe - - testinony.
It's equivocal. But what he did afterwards was not a robbery.”
(PCR- 15, 588). When asked by the prosecutor if the best

indicator of what is going through a person’s mnd at a
particul ar point is what they say, Dr. Pincus replied: “Surely.
But the interpretation of what they said and what they neant is
not entirely clear in that instance.” (PCR-15, 588). But, Dr

Pincus admtted that he really didn’t have a chance to think
about what Wndom said at the tine according to wtnesses
because he wasn’'t given that testinmony to consider before
rendering his opinion. (PCR-15, 588). However, Dr. Pincus said
that “1 do know there isn’'t a charge of robbery. This as not a
robbery, this was a killing.” (PCR- 15, 588). Dr. Pincus
t hought that what was uppernost on Wndomis mnd was what
Luckett had said, that Johnnie Lee was going to kill himand had
a gun. (PCR- 15, 589). However, Dr. Pincus did not recall
reviewi ng Luckett’'s trial testinony. (PCR- 15, 589-90). Dr .
Pincus finally admtted that Wndom appeared to get angry when

he | earned about the nmoney: “Yeah.” (PCR-15, 592).
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Dr. Pincus adm tted that one characteristic of frontal | obe
damage i s that you don’t see the | ogical outcome of your action.
(PCR-15, 593). He admtted that Wndomtold Luckett that “you
will see ne in the newspapers.” (PCR-15, 593). Dr. Pincus

denied that this was a |ogical outcone of shooting M. Lee.

(PCR-15, 593). He said that just because soneone could
anticipate that a killing would be reflected in the newspapers
“doesn’t necessarily have intact frontal |obes, that’'s A.”
(PCR- 15, 593). And, B, Dr. Pincus thought that sonething

i nnocuous whi ch m ght have been said by Luckett could have been
m sinterpreted by Wndom “who said, | amgonna get himfirst if
he tried to get me, and tries to see himin the streets, he puts
his hand in the pocket and says, |’mgonna get him he’'s trying
to kill me now” (PCR-15, 594). Dr. Pincus thought that the
manner in which Lee was killed and Wndom s just wal ki ng off
after shooting himdid not reflect a well thought out plan or

t hat W ndom was anticipating the consequences of his conduct.

(PCR- 15, 594). 1In response, the prosecutor asked the foll ow ng:
“Well, let’s | ook at what he said. He said, did he not, that he
wanted to, according to Luckett, he wanted to kill Johnnie Lee,

that he was mad with him from the context about the noney and
sonet hing el se?” To which, Dr. Pincus replied: “Yes.” (PCR-15,

595) .
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The prosecutor asked Dr. Pincus about another witness to the

shooting of the third victim M. Watkins. Dr. Pincus
acknow edged that as he shot the third victim he said “I don’t
i ke police ass niggers.” (PCR-15, 596). VWhen asked if the

fact he said that reflected that Wndom had been repeatedly

arrested based wupon confidential information, Dr. Pincus
replied: “I'"m - - if he had been repeatedly arrested on that
basis | think that there would be - - | think he was arrested

once.” (PCR-15, 597). Dr. Pincus thought that assum ng W ndom
said that here remained the question of why, “was this a
premeditated thing or was this sonething that just happened in
a spur of a nonent, like that, or is it the result of a
pervasive paranoid state that was going on for several weeks
bef ore hand and reachi ng an apogee at this point, which is what
| think has happened.” (PCR-15, 597). Dr. Pincus reiterated
that he did not think this was a planned assassination, but
“this is sonmething that happened on the spur of a nonent.”
(PCR- 15, 598).

Al t hough W ndom clainmed not to recall shooting Val, the
prosecut or pointed out that he told Dr. Beaver of his concern
upon seeing Mary Lubin, Val’s nother, pulling up in a car.
W ndom was worried that she would shoot himfor having shot her

daughter. (PCR-15, 599). Dr. Pincus explained that this does
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not indicate that he has a recoll ection of shooting Valerie, the
guestion “is whether he can recollect it at a given tinme, that's
what dissociation is. It’s the sanme thing as truly not
remenbering - - it’'s not being able to call forth that nenory.”
(PCR- 15, 599). Dr. Pincus thought that Wndom was not naking
t hi ngs up, and thought that all experts agreed that he was being
straightforward. (PCR-15, 599).

Dr. Pincus agreed that Wndomwas intelligent enough to know
the situation he was facing and that he wasn’t psychoti c when he
was exani ned. (PCR-15, 600). Dr. Pincus acknow edged that
W ndom did not tell him about a conversation with M. Jackson
wherein he acknow edged bei ng aware of a runor that Valerie was
about to inform on him (PCR-15, 600). Dr. Pincus also
admtted that in his conversations, Wndom did not nention he
was upset with Johnnie Lee about the npney. (PCR-15, 600).
Again, Dr. Pincus thought that it nmade sense to find a notivator
for acrimetotalk to people actually seeing himat the time of
the crime. (PCR-15, 601). Yet, Dr. Pincus admtted that he did
not talk to or even read the testi nony of many of the people who
were present at the time of the shootings. (PCR-15, 601).

Dr. Pincus again asserted that it was typical of soneone
with frontal |obe damage to exhibit socially inappropriate

behavi or. (PCR-15, 601). When asked about evidence of such
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i nappropriate behavior and the relative lack of it prior to the
crimes, Dr. Pincus stated that W ndom acted irresponsibly with
nmoney and ganmbling. (PCR-15, 602). Also, Dr. Pincus explained
that Wndom had two girlfriends and children in “both places.”
(PCR- 15, 602). “He had been prom scuous. And he was dealing in
drugs.” (PCR- 15, 602). VWhile Dr. Pincus admtted that this
behavi or could not necessarily be attributed to frontal |obe
damage, “I don't think we can say he was functioning with a full
deck either.” (PCR-15, 602). Also, Dr. Pincus testified that
there were ot her exanpl es of poor judgnment and vi ol ent conduct,
including altercations with Valerie, recounting on one occasion
t hat W ndom shaved her head and beat her when he thought that
she had been unfaithful. (PCR-15, 604). However, W ndom could
al so be generous and sweet, the fluctuations suggest that he was
“sort of a - - a brittle guy.” (PCR- 15, 604).

Dr. Pincus agreed that there was no one reliable test to
measure judgnent. (PCR-15, 605). Dr. Pincus agreed that nost

peopl e who have frontal |obe damage are not autonom sts *“and

nost them are not violent, that’'s correct.” (PCR- 15, 605).
And, Dr. Pincus also agreed that they retained free wll of
“consi derabl e scope:” “Yes, that’'s true.” (PCR-15, 606). He

admtted that you do not go automatically from a finding of

brain damage to a finding of dimnished responsibility. (PCR-
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15, 606). However, Dr. Pincus thought that two factors were
working in this case, brain damage and nental illness, rendering
W ndom vul nerable. (PCR-15, 606).

During his period of incarceration, Wndomhas been i nvol ved
in several fights. (PCR- 15, 689). Dr. Pincus was al so aware
t hat W ndom sought treatnment for injuries sustained while
pl ayi ng basketball in prison. (PCR-15, 609). However, he did
not think that those injuries or reinjuries were significant as
an expl anation for the possible brain damge reveal ed by his own
testing. (PCR-15, 609-11).

Dr. Crai g Beaver, retained by collateral counsel, testified
that Wndom*“falls at the bottom of what we woul d consi der dul
normal to borderline nmentally deficient.” (PCR-15, 642). This
was consistent with the testing done by the expert retained by
the State, Dr. Merin. (PCR-15, 642). Testing revealed certain
deficits for Wndom in “executive function” tal king about the

ability to “organize one’s |ife with higher demands bei ng pl aced

on it.” (PCR-15, 645). Dr. Beaver explained: “...Wat we
typically see with nore noderate brain difficulties, if you
will, noderate to mldis that the difficulties really manifest

t hensel ves or show t henmsel ves under periods of increased duress
or stress of sone ki nd, whether they have got too many things to

do or whet her because it’s a very enotionally charged situation,

34



but there is a direct interaction with their enotional status
and the situation going on around themand their ability to cope
effectively with it.” (PCR- 15, 646).

W ndom was under severe stress for quite a while before the
shooting. Going back two years before, Wndomwas “shot in the

leg on a street corner and the woman next to him had been

killed. And that seened to really have a significant inpact
upon him?” (PCR- 15, 647). He was nore nervous after that
incident, “it really shook him up.” (PCR-15, 647). Al so,

closer to the shootings, his hone had been “ransacked,” he got
a “threatening phone call” and “he had been arrested by the
police.” (PCR- 15, 648). In the two weeks prior to the
shootings, the famly saw an abrupt change in his behavior and
functi oni ng. W ndom was wusually neticulous about his
appearance, yet in the two weeks prior to the nurders, he | ooked
di shevel ed, stop keeping his hair clean, and wore the same
cl othes day after day. (PCR-15, 649). Wndom had a high | evel
of paranoia, he tal ked about changi ng his behavior, not wanting
to go out in public, not wanting his girlfriend or children to
be around him (PCR-15, 650). This high level of paranoia is
reflected in the personality testing scores from Dr. Merin.
(PCR-15, 651). Also, the MWI reveal ed a possi bl e Bi pol ar Manic

with “psychotic synptonms” “a possibility, considering various
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di agnostic alternatives.” (PCR-15, 653).

W ndom had an i npoveri shed upbringing, lowlQ and a history
of head injury. Wndomal so had situational stressors affecting
himat the time of the shootings. These included the foll ow ng:

He’s got two different girlfriends, if you will, that

he’ s divided between. That woul d be stressful for

nost people. He has a series of events happen to him

He gets shot unexpectantly, that tends to be a pretty

traumatic event for anybody, even if you live in a

pretty rough nei ghborhood. He worried he could have

been kil l ed. The | ady next to himwas kill ed.

It is through a period of time where a nunmber of
other things start to fall apart around him He gets

hi s house ransacked. He gets threatening phone

calls. He gets arrested by the police. You know, a

series of things happen.
(PCR-15, 661).

The conbination of noderate brain damage and stressors
conbined to the point that Dr. Beaver thought W ndom was under
“extrene enotional distress at the time of the shootings.”
(PCR-15, 663). The frontal |obe damage would nmake it nore
difficult for Wndom to process information. (PCR- 15, 665).
For instance, being infornmed that Val erie was going to cooperate
with police or report him Dr. Beaver opined: “l inmagine that
woul d be a pretty salient event that a person would really react
to.” (PCR-15, 665). However, Dr. Beaver would not expect a
“normal” person with this information to act in the way W ndom
acted. (PCR-15, 665).

Shooting Johnnie Lee in the mddle of the day with two
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wi tnesses present did not seem very rational to Dr. Beaver.
(PCR- 15, 668). Dr. Beaver agreed that after the crimnal
epi sode Wndom suffered from dissociative ammesia. “When
sonet hing stressful or traumati c happens, peopl e psychol ogically
sonetinmes bl ock their willingness torecall it, and we call that
di ssoci ative amesia.” (PCR-15, 668). He also thought at the
time of the shootings, Wndom was under an acute psychotic
epi sode but in a longer term diagnosis, it “would be bipolar
di sorder in a psychotic mani ¢ phase, or depressive disorder with
nmood congruent psychotic feature, or lastly, which I think is
probably the | ess |likely, would be schi zophreni a paranoid type.”
(PCR- 15, 670). But a question surrounding Wndom was that he
was not under any nental health care at the time and it was hard
to get a picture of Wndom at the tinme of the shootings due to
conmuni cation problems the doctor had with his friends and
famly nmenbers: “[I]t’s been hard to get a nore sophisticated
description of what was going on with Curtis at that tinme to
provide a nore definite diagnosis.” (PCR-15, 672). Dr. Beaver
testified that information contained in a defense exhibit,
talking with famly nenbers, and affidavits, constituted
i nportant information. (PCR-15, 674-75).

When asked if it was possible Wndom had an antisoci al

personal ity disorder, Dr. Beaver testified:
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Depends on what definition you want to use. But

certainly he’s engaging in, in drug trafficking with

the cocaine, that’s certainly an antisocial behavior

act. But in terms of personality characteristics, in

terms of lack of attachment with others, a |ot of

mani pul ati veness with others, those kinds of nore
traditional aspects of what we think of as sociopath

and the correct version of t hat disorder, no he

doesn’t show those features.
(PCR- 15, 675-76).

When asked if Wndom was delusional at the time of the
murders, Dr. Beaver admtted it was a “difficult question.”
(PCR- 15, 676). “Certainly there is a strong paranoid theme
running as been nentioned by some of the famly and also ny
talking with Curtis and reviewing records, and that | think
bordered in that range where you consider it delusional.” (PCR-
15, 676). Dr. Beaver testified that he could have fornmed his
conclusions without a taped interview with Wndom made shortly
after the shootings, but thought that seeing his demeanor an
hour or so after it occurred was “hel pful.” (PCR-15, 677). Dr.
Beaver thought a nental health professional had an obligation to
ask for additional material so that he could reach a concl usion
where the initial or prelimnary interview raised concern.
(PCR- 15, 678). Dr. Beaver thought that when W ndom shot Johnnie
Lee he was in fear for his life: “That’'s the perception that

Curtis Wndom presents with. And | think that’s consistent with

what we know about his history.” (PCR-15, 680). Dr. Beaver
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t hought a fair assessnment of Wndom s state of mnd at the tinme
he shot Johnnie Lee was “kill or be killed.” (PCR-16, 718).
Dr. Beaver did not consider the murder of Johnnie Lee cold and
cal cul ated, he was confused, he was dazed, and that towards the
end of it he was crying. (PCR-15, 681).

In Dr. Beaver’s opinion, the brain damge, increased stress
and fam |y background substantially affected Wndonis ability to
conform his conduct to the requirenents of the law. (PCR-15,
683). As to whether he rationally understood right fromw ong,
Dr. Beaver testified: “Well, | don’t have any reason to believe
that Curtis Wndom at that time didn't realize he was pulling
the trigger on the gun, that that could result in Johnnie Lee’s
death, but his reasoning for making that decision was not
rational.” (PCR-15, 683).

Dr. Beaver then tal ked about non-statutory mtigation he
could have provided about Wndom s chil dhood and i npoveri shed
background. (PCR-15, 685). His urination problem being teased
by kids in school. (PCR-15, 685). Wndom struggled in schoo
and “had sonme adaptive classes” and eventually quit. (PCR-15,
686) .

On cross-exani nation, the prosecutor questioned Dr. Beaver
about witness’ statenents and testinony reflecting what occurred

at the time of the nurders. Dr. Beaver did not reviewthe whole
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transcript, but was famliar with some of the testinony
di scussed earlier on cross-exam nation of Dr. Pincus. (PCR-16,
691). Dr. Beaver agreed that it m ght be i nportant to know what
W ndonmi s deneanor or affect was when he bought the ammunition
used in the nmurders. (PCR-16, 692). The clerk at Wal-Mart did
not recall Wndom bei ng upset when he bought the amruniti on used
in the fatal shootings. (PCR- 15, 692-93). Al so, the affect
W ndom had when talking to Jack Luckett just prior to the
murders was inportant. Luckett did not nention him being that
upset, or crying, just angry, but not exceptionally so. (PCR-
15, 692). During the period imedi ately prior to the nurders,
Dr. Beaver admtted W ndom obtained the gun, |oaded the gun,
then went to the | ocati on where he found Johnnie Lee. (PCR-15,
693) . Dr. Beaver acknow edged that these actions “could be”
consi stent with somebody who is angry with Johnnie Lee and wants
to kill him (PCR-15, 693). But, Dr. Beaver added that it was
inportant to note how his behavior changed in that week to
“bal ance out those things in |ooking at what occurred.” (PCR-
15, 693). Dr. Beaver thought that Killing Johnnie Lee in broad
dayl i ght and knowing that it would get his name in newspapers
was not rational, but agreed that it “was a neans to an end,
yes, it could acconplish that.” (PCR-15, 695).

Dr. Beaver agreed that Wndom told Jack Luckett before
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shooting Johnnie Lee that he was upset over noney. (PCR- 16,
695) .
Al so, witness Panela Fikes, at the time of the shooting, said
that it was the noney. (PCR-16, 695). However, Dr. Beaver al so
t hought that another witness said that Johnnie Lee was after
W ndom (PCR-16, 696). But, when pressed, Dr. Beaver admtted
t hat his source for that information was Wndom relying upon
what Wndomtold him (PCR-16, 696). Dr. Beaver testified that
the ammesia rel ated by Wndom occurred after he actually shot
Johnni e and that such a traumatic event is “what put in notion
t he di ssociative amesia.” (PCR-16, 697). Dr. Beaver adntted
therefore that Wndoms recollection mght not be the nost
reliable one: “Yes, that <could be a problem wth his
recol lection.” (PCR-16, 697-98). Dr. Beaver admtted that the
DSM IV mentions “selective ammesia” and that it was a factor to
consider. (PCR-16, 698). Moreover, the DSM |V nentions that
you shoul d consider nalingering when a person is facing |egal
difficulties. (PCR-16, 699).

Dr. Beaver admtted t hat he may have been notivated to shoot
some of the victinms over the cocaine situation, testifying:

Well, | certainly think he was upset about being

arrested, | think that that was part of the equation

in terms of overall duress that he was under that

hel ped culmnate in these events, yes.

(PCR-16, 699). Dr. Beaver also admtted that it could be a
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notive for the crines, but that he personally didn't believe
“that was the case.” (PCR- 16, 699-700). The statenment *“he

didn't like police ass ...” also suggested that informants and
the cocaine situation was sonething on his mnd at the tine he
shot Kenny WIllianms. (PCR-16, 700).

Dr. Beaver acknow edged that there was a runor that Valerie
Davis was going to informon Wndom (PCR-16, 701). He agreed
that this “could” provide a possible nmotive for nurder. (PCR-
16, 701). Dr. Beaver acknow edged that there were possible
notives for the nmurders, but thought that “many factors may have
gone into that kind of overload that resulted in that
deterioration.” Nonetheless, Dr. Beaver “felt that at the tine
t he shootings occurred, that he was in an extreme enotional
state.” (PCR-16, 701). Dr. Beaver reiterated that there was
not just one cause, the neurological issues played a role,
enotional status, and, his conflict with Johnnie Lee resulted in
the “ranpage.” (PCR-16, 703). Dr. Beaver admtted that W ndom
did not have a history of acting out violently as m ght be seen
in some brain danage cases. However, he did have a history of
doing poorly in school, did not mintain enploynment, and,
usually had help fromgirlfriends to take care of things for
him (PCR-16, 704).

W ndomdid not admt to any difficulties with Valerie Davis
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when talking with Dr. Beaver. (PCR-16, 705-06). W ndom
reported that he had no recoll ection of going to their apartnent
and shooting Valerie Davis. (PCR-16, 706). However, he did
have some recollection of Mary Lubin, Valerie Davis' nother
pulling up in her car and being concerned that she would shoot
hi m for having shot her daughter. (PCR-16, 706). So, as the
prosecutor inquired, he obviously had some recall of shooting
Val erie Davis. (PCR-16, 706). It m ght be, opined Dr. Beaver,
t hat Wndom had fragnented recall which can happen wth
di ssoci ati ve experiences. (PCR-16, 707).

Dr. Beaver agai n acknowl edged t hat W ndomevi dently did have
in his mnd that shooting sonmeone in broad daylight would get
himin the newspapers. (PCR-16, 708). That coul d suggest a
cal culated or nmeans to an end thinking process. (PCR-16, 708-
09). Further, after shooting Valerie Davis, the thought that
her mother m ght want to shoot W ndom knowing she carried a
gun, indicated cause and effect thinking, “means to an end.”
(PCR-16, 709). Wndom s actions that day indicated that he was
in touch with reality to the extent he knew who the people were
he was interacting with and had a notivation for shooting them
with the possible exception of Kenny Wllians. (PCR-16, 710).
However, Dr. Beaver thought that his notivations were irrational

t houghts and beliefs. (PCR-16, 711).
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Dr. Robert Kirkland, a psychiatrist, exam ned Wndom in
1992. (PCR-16, 760-61). Dr. Kirkland thought he was appoi nted
to exam ne Wndomfor conpetency to stand trial and his “nental
condition at the tinme of the offenses.” (PCR-16, 761). 1In his
report to Judge Russell, Dr. Kirkland stated that he did not
have enough i nformati on to make a determ nati on of sanity at the
time of the crines. He needed arrest reports and w tness
statements to nmake that determ nation. (PCR-16, 762). Dr .
Ki rkl and did not see any nention in his notes of any significant
head injury. (PCR-16, 764). Had he information suggesting
serious head trauma he m ght have recomended additional
neur opsychol ogi cal testing: “That m ght be one of the avenues
that | would have suggested.” (PCR-16, 764).

Prior to the evidentiary hearing, «collateral counsel
provi ded t hree vol unes of material to Dr. Kirkland. He revi ewed
that material and stated that it would have been *hel pful” at
the time of his evaluation. (PCR-16, 765). Dr. Kirkland denied
that it would be inpossible to render a conplete eval uation
because of a |ack of background nmaterial but did agree that
“[t]he nmore information you have, the better, if you will.”
(PCR- 16, 765). Dr. Kirkland was not asked to evaluate W ndom
for the penalty phase with regard to statutory or non-statutory

mtigating circunstances. (PCR-16, 767).
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On cross-exam nation, Dr. Kirkland adnmitted that his report
rul ed out the existence of organic brain danage. (PCR-16, 768-
69). Dr. Kirkland testified: “Well, they were just the standard
parts of the nental status exam nation that involves in | ooking
at a person’s nenory, his presentation, his enotional tone, his
intell ectual capabilities, his orientation to his surroundings,
his judgment. No specific tests.” (PCR-16, 769). As part of
taking a defendant’s history, Dr. Kirkland “woul d i nqui re about
past history of nmedical history, in terms of what things he had
suf f er ed. And he did, he nentioned sone things that had
happened to him” (PCR-16, 769). Wndom nentioned that he had
been shot. (PCR- 16, 769). W ndom did not nention any

particul ar health problem or psychiatric history. (PCR- 16,

770) .

Part of his standard exam nation is to ask about any history
of significant brain injury. (PCR-16, 770). Dr. Kirkland
testified: “Well, only - - you see, what |'mtrying to say is

this, we are nore interested in clinical signs of organic brain
di sorder. In other words, what - - how the brain disorder
affects our life and our behavior, et cetera, as opposed to just
what ever you mi ght have had in the past.” (PCR16, 770). | f
W ndom had told Dr. Kirkland about a serious head injury where

he was rendered unconsci ous at the age of 16, Dr. Kirkland woul d
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have witten it down. (PCR-16, 771).

Dr. Kirkland stated that part of the normal nental status
exam nation consists of talking to an individual in
conversation, avoiding wherever possible yes or no responses in
order to judge “recall, “nmenory” and “presentation.” (PCR-16,
771-72). Dr. Kirkland explained the speech pattern and
presentation gives an exam ner a very good picture of brain
functioning: “You know, their vocabulary, any nuances or
peculiarities of speech, any kind of peculiar gesturing or
normal gesturing they may carry out throughout. And also wasn’t
to evaluate nenory, the ability to think clearly, have ideas
connected and so forth. So without sitting down with pencil and
paper, one gets a very good idea of nental functions of the
brain functioning, if you will, sinply by a conversation.”
(PCR-16, 772). Dr. Kirkland s assessnent was that W ndom did
not show “any significant signs of brain damage.” (PCR- 16,
772) .

Dr. Kirkland testified that his information about the case
cane from W ndom and Leinster. (PCR-16, 775). He | ooked at
W ndonmis jail file and did not notice anything significant. The
jail file will ordinarily include information from questions
regarding any severe injuries, particularly head injuries.

(PCR- 16, 778). He did not recall any such indication of
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significant injury from the jail records and stated that “I
don’t renmenber that being a big issue at the tinme that | | ooked
at it.” (PCR-16, 778-779). Wndomstated that he was depressed
and that he made a suicide attenpt, “but soon recanted that.”
(PCR-16, 776).

W ndomrecall ed “three of the shootings, but did not recall
shooting his girlfriend, Valerie Davis, and had cl ear recall of
shooting the first victim Johnnie Lee.” (PCR-16, 776). *“He
subsequently encountered, | believe, Valerie Davis’ s nother on
the street and he shot her. He felt a danger to her. And then
t here was another man that was shot, and |I’m not sure that he
was fatally wounded. But so all the recounting of the i ssue was
that he had clear recall of three of the events, but according
to himno recall of shooting Valerie Davis, who certainly would
have been without - - certainly inportant to him and was the
not her of his children or child and sonebody he |lived with and
sonebody he had strong feelings about. But, as | say, he had no
recall of that.” (PCR-16, 776-77).

Dr. Kirkland talked to Leinster prior to trial about his
exam nation. Leinster asked Dr. Kirkland how W ndom coul d have
recall of sone shootings but not others. (PCR-16, 777). They
t al ked about “various kind of stress situations and scenari os

t hat devel op, and certainly can develop in the mdst of high

47



tension, high excitenent, high anxiety situations, and
menti oned the word fugue state.” (PCR-16, 777). Lei nster
| atched on to the phrase “fugue state” and seened to focus Dr.
Kirkland on that for his trial testinony. (PCR-16, 777).

Dr. Sidney Merin was called by the State and accepted as an
expert in neuropsychol ogy. (PCR-18, 1113). He eval uated M.
W ndom for signs of nmental inpairnent that m ght have
contributed to his crimnal conduct and to determ ne whet her he
suffered from brain damage which had an inpact upon his
behavior. (PCR-18, 1114-15). Dr. Merin listed the | arge volune
of materials he reviewed in preparation for this case, including
W ndomis prior crimnal history, reports and depositions of Dr.
Beaver and Dr. Pincus, testinony of Dr. Kirkland, wtness
statenents, affidavits, chargi ng docunents, DOC nedi cal records,
school transcripts, and a vi deot ape of W ndom nade shortly after
his arrest. (PCR-18, 1117-19).

The tape of Wndomtal king with his nother reveal ed no signs
of manic activity. (PCR-18, 1119). Dr. Merin testified: “Hs
responses appeared appropriate and relevant to her statenents
and questions.” (PCR-18, 1119).

Intesting Wndom Dr. Merin attenpted to revi ewthose areas
of brain function that deal wth making judgnents, planning,

capacity for planning, to think rationally. Dr. Merin also
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tested some areas of intelligence but focused on the major
question of whether or not the brain was inpaired to render
W ndom i ncapabl e of nmaki ng judgnments, controlling his behavior,
and ot her notivational issues. (PCR-18, 1120). Those functions
are primarily controlled by the prefrontal cortex. (PCR- 18,
1120). Dr. Merin also | ooked at Wndom s personality and gave
the MWI and other tests to determne if there are aspects that
contribute to the behavior that m ght have “erroneously been
attributed to brain damage.” (PCR-18, 1121). Per haps nost
inportant to Dr. Merin was the clinical interview and
consul tation which was videotaped. (PCR-18, 1121).

In his interview and interaction with Wndom Dr. Merin
noted “no present clinical evidence of psychotic, tho[ught]
processes. His only reference to hallucinations were nmade at
the tinme of the crines, and they were not command
hal l uci nati ons, and referred only to injury to hinself.” (PCR-
18, 1123-24). Dr. Merin questioned whether or not that was a
true hallucination or represented an “awareness” of what he had
done and pronpted himto state “I got to die.” (PCR-18, 1124).
Aside from the lack of any conmmand hallucination, Dr. Merin
found no notivational or inhibitory deficits associated with
prefrontal |obe inpairment. Dr. Merin explained:

The prefrontal |obe controls and contains strategies
associated with notivation. And his comments and his
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t est

production reveal very adequate notivation. And

you' Il see on the videotape that he would take the
initiative, which is another prefrontal | obe function,
he woul d nove ahead and he woul d tal k.

for

And very inportantly too, prefrontal |obe allows
the inhibition of certain inpulses. Under neat h

you may want to punch sonebody in the nose, but you
say to yourself, you just don’t go around punching

people in the nose. That’s prefrontal | obe that
says, you're angry, but you just don’'t do that, you
i nhibit that.

He’s quite capable of inhibiting his behavior as

evi denced by nmy coment to himto either slow down or
hold it while | record what he was saying. And he
was able to do that. When | either lifted nmy finger
as if to say in the synbolic representation of, wait
a mnute, or if 1'd say, hold it a mnute, he would
stop pronptly. And when |’ d say, okay, he would pick
up again. Perfectly normal type of behavior.

If there is inpairnent of prefrontal |obe, he

woul d just go right through it and either not attend
to what | was saying, not inhibit his inmpulse, or junp
in when his - - his comments were not - - not yet
ready to be recorded.

( PCR- 18,

1125-26). W ndom was ani mated, responsive, and

reveal ed no break of reality. He was taking no nedication and

has not

been nmedicated for the past year. “No difficulty

organi zing and articulating thoughts.” (PCR-18, 1130). W ndom

is “of

low intelligence with sonme suggestions he has sone

capabilities into the average range.” (PCR-18, 1130).

Dr.

asSSess

Merin described a nunber of tests he gave W ndom to

his mental ability and prefrontal |obe function. Wndom

generally scored satisfactorily on those tests. (PCR-18, 1132-

33). His fund of know edge or information which usually depends

upon schooling was in the | ower end or | ow average range. (PCR-
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18, 1133-34). As Wndom had a |learning disability and did not
go far in school, his fund of information was correspondingly
weak. (PCR-16, 1134). The intelligence sub-tests generally
reveal ed | ow average range intelligence. (PCR-18, 11139-40).
On nunber and | etter sequencing, Wndom scored relatively well.
This is an area that takes sonme nental manipulation and is a
prefrontal |obe function. (PCR-18, 1141).

M. Wndomscored well on sonme tests and poorly on others.
The poor scores on sone tests were attributed by Dr. Merin to
W ndomis lower level 1Q and possibly his learning disability
rat her than potential brain damage. (PCR-18, 1231).

Dr. Merin also adm nistered the MWI -2 and di scussed t hose
results. Wndonis paranoia score was the nost el evated score,
but this did not mean that W ndom was del usional. Dr. Merin
expl ai ned:

...You look at the videotape, nothing of that sort

[ del usi on] what soever. What | did find, what this

does nean, based on the nature of his personality is

t hat he can be suspicious, he can be guarded, he can

use the mechani smof projection, which is typical in -

- in paranoidal types of individuals. That is, they

pr oj ect responsibility onto others. It’s not ny

fault | did this, because it’'s their fault, so |

better get to himfirst type of thing. And they - -

they have difficulty sometines getting along wth

people, particularly if they becone suspicious and

t hey act on their suspicions.

(PCR-18, 1176).

The second hi ghest el evati on was on the SC or schi zophrenic
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scale. That score does not mean that Wndom is schizophrenic.
Dr. Merin explained:

...\VWat we find here in - - in research, unless the

person has been hospitalized, unless they have had

psychiatric care, unless they have shown synptons of

del usi on or schizophrenia, bizarre concepts, seeing

little green nen frommars or | aser beans com ng down

and taking out your innards...nothing of that sort,

that would be a true schizophrenia synptons of that

bi zarre nature.

But rather a person who is wthdrawn and has

difficulty dealing with their - - their enotions, can

live nore within their own thinking, that the person

on the outside may not al ways know what’'s going on

i nside their own head. ..
(PCR-18, 1173). Despite the el evated score, Wndom was not a
schi zophr eni c. Dr. Merin explained: “It doesn’'t say the
schi zophreni a scal e neasure schi zophreni a unl ess the individual
has a significant history of schizophrenia, and in conversation
and observation is clearly schizophrenic psychotic. (PCR- 18
1240). Dr. Merin agreed that W ndoni s score could be consi stent
with schizoid personality. Persons with that disorder are not
often hospitalized, but are withdrawn, and irritable. (PCR-18,
1241) .

Inattenpting tointerpret these scores, Dr. Merin expl ai ned
that you need to look at the person’s history over their
lifetinme and how they interact with other people. The scores

must be clinically correlated. (PCR-18, 1178-79). The

background on W ndom reveal ed that he grew up in poverty, had
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been made fun of in school, had a | earning disability. (PCR-18,
1179). W ndom did not show a great deal of difficulty
socializing, he had a lot of friends, relationships wth
females, had children he cared for, had an attitude and
appearance that were inportant to him (PCR-18, 1179-80). His
ability to conduct himself within his soci oeconom ¢ cul ture and
sell drugs reveal a certain amunt of nmental awareness and
ability to mani pulate. (PCR-18, 1180).

Anot her el evated score was the PD scale or psychopathic
devi ate scale. (PCR-18, 1181). This did not necessarily nmean
W ndom had an antisocial personality but it did reveal aspects
of his personality. “For exanple, the capacity to act
i npul sively, the tendency to be manipul ative, to have shal |l ow
enotion, to be superficial, to have difficulty accepting the
demands made by ot hers, but yet capabl e of maki ng demands of his
own. Con artists are high on this scale. |Individuals who have
difficulty with social values and social norns, they often find
t hemsel ves in conflict with the | aw or sonme sort of authority...
(PCR-18, 1181).

W ndomi s MWPI reveal ed four additional el evated scores. One
score was for agitation or obsessiveness, that is, he gets an
idea he’ll obsess about it. (PCR-18, 1181-82). The second was

the MA or energy scale, “hypomania.” This sinply nmeans that
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W ndom has a | ot of energy. “1f you | ook at the videotape, the
guy’s got a lot of energy. This does not nmean that he’'s nmanic.
If you take a look at the tape, he's very well controlled,
| ogi cal, coherent, so on.” (PCR-18, 1182). The third score was
depr essi on. “This could be a matter of anxiety, could be a
matter of the position he finds hinmself in now But certainly
it would be a reflection of the sadness that we see in other
areas of his personality.” (PCR-18, 1183). The final elevated
score was the MF the masculine femninity scale. The | ower
score here reflects an individual who m ght need to prove their
masculinity. (PCR-18, 1184).

Dr. Merin did not get the i npression that W ndom was f aki ng
the test even though the validity or F scale was elevated
Typically an elevation on this scale could nean that an
i ndi vi dual was malingering. However, Dr. Merin thought that
W ndomwas si nply recogni zing that he was in a bad position “and
he wanted to express hinself in that direction.” (PCR- 18
1184) .

Dr. Merin was able to cone to a conclusion as to Wndom s
mental state at the tinme of the shootings. First, Wndom had
“Di ssoci ati ve Amesi a Sel ective Type.” (PCR-18, 1190-91). This
type of ammesia refers to an individual who “remenmber[s] sone

parts of what had occurred and not other parts.” (PCR-18
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1191). The fact that Wndom cl ai re8 ammesi a does not nean that
he didn’'t know what he was doing at the tinme: “Ammesia is an
event that occurs after an act, as you forget that you had done
that.” (PCR-18, 1192). It can emanate from either a feigned
inability torecall or aresult fromtraum or stress. (PCR-18,
1192-93). Wndomclains to recall some parts of the shootings
but not others. (PCR-18, 1192). “The type of menory problem
that he clainms to have doesn’t fit any particular sort of brain
phenonmenon. There are different types of nenories and different
types of problenms, but to renmenber sone parts of an event and
not other parts doesn't fit a pattern of certain types of brain
i npai rment.” (PCR-18, 1193).

Dr. Merin thought that Wndom had a personality disorder
not otherw se specified, but having certain nore or |ess
prom nent features. (PCR-18, 1192). The nore proni nent
features in Wndoms case are Borderline, Antisocial, and
Paranoia. (PCR-18, 1194). The personality disorder is a “long
term mal adapti ve behavior that rarely causes a person to end up
ina- - in a psychiatric hospital. Very often, however, when
it’s a borderline or antisocial, when those features are
prom nent, they often end up in sone sort of difficulty with the
law.” (PCR-18, 1194).

Dr . Merin concluded wthin a reasonable degree of
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psychol ogical certainty that Wndom did not suffer from any

significant organic brain functioning problem Dr. Merin
testified:
| found no conpelling evidence that there’ s any
significant brain inmpairnment other than - - and it’s
not really an inmpairnment - - | think he was born as a
sl ow thinker. His reports are his famly was, |ike
extended famly were |ike that.
The fact that he fell on his head at birth, I’ m

not certain if that really had too nuch to do with it.
Because the brain at that age, skull at that age is
very flexible, and any problenms would have been,
shoul d have been overcone, unless it was so severe he
had to go to the hospital because there was bl eeding
or whatever.

The acci dent that he had at age 16, notor vehicle
accident, he was in the hospital for two or three
days. They said he was unconscious. And ot her
reports or other examners had been told the sane
thing. That may have had sone adverse effect, but the

probabilities are that it did not. He nay have had a
concussi on of sone proportion that nmay have knocked
hi m out. I even wonder about the extent of his

unconsci ousness because after that he revealed no
evi dence of inpaired behavior other than using poor

j udgnent .
Now, poor judgnment has to be differentiated from
i mpai red judgnment. But, as | said earlier, he got

along with Val, he got along with apparently got al ong
with Val, he got along with Julie, he was able to
relate to them he took care of his children, he
dressed appropriately, and he was able to conduct
hi mself on the street in order to - - to carry out
what ever busi ness he was involved wth.
(PCR-18, 1198). Although he has experienced rage and anger with
Val, he’ s capabl e of directing his anger in anyway he see’'s fit.
(PCR-18, 1199).

In Dr. Merin’s opinion, Wndom was not under extreme nment al
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or enotional disturbance when he committed the nurders. \Wile
W ndom was under stress, Dr. Merin testified: “He had consi dered
t hat he had been mani pul ated by Johnnie Lee. Johnnie Lee owed
hi m sone noney, Johnnie Lee told himthat he had given noney to
his father to give to M. Wndom that was not accurate, and

Johnni e Lee gave hima part of what he owed him things of that

sort. So there was a buildup of some resentnent, some anger.
But | wouldn't consider that that constituted a basis for
extreme enotional distress.” (PCR-18, 1199). Dr. Merin also

testified that Wndomwas not substantially inpaired at the tine

he committed the nurders. Dr. Merin testified: “Wthin a
reasonabl e degree of psychol ogical probability, | think he was
qui te capabl e of doing so. |In fact, there was one report in an

affidavit one of his friends referring to his know ng that he
had done sonething wong.” (PCR-18, 1200). Also, in Dr.
Merin's opinion, Wndom knew was he was doing and the
consequences for commtting it. (PCR-18, 1200). He reacted
afterwards with sone degree of guilt and when the only auditory
hal | uci nati on he ever heard were voices within him saying “you
got to die” this was rather than a true auditory hallucination
represented anxi ety about what he had done and recogni zing the
i kel y consequences. (PCR-18, 1201). Wndom knew whet her his

acts were right or wong at the time of the shootings. (PCR-18,
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1201).

On cross-exam nation, Dr. Merin stated that he took into
account Wndom s difficulty sleeping in the two weeks prior to
the nurders. The sleep disorder and his change in appearance
reflected that sonmething in his life was making him unhappy,
however, there is “no evidence of psychosis, no evidence of
sudden brain damage.” (PCR-18, 1248-49). Dr. Merin admtted he
did not admnister the full WAIS-R11I, omtting the block
design test and parts of the arithnetic test. (PCR- 18, 1258-
59). Dr. Merin reviewed Dr. Pincus’ neurological report and
stated that he did not find any part of his report “particularly
unreasonable.” Mst parts of Dr. Pincus’ exam nation dealt with
not or nmovenents and novenents of the eyes. (PCR-18, 1261). Dr.
Merin stated that he reviewed Dr. Beaver’'s report and did not
find his evaluation or exam nation unreasonable. However, Dr.
Merin testified: “Hiys conclusions | would not agree with, but
his exam nations are fine.” (PCR-18, 1262). Dr. Merin
testified that reasonable nental health professionals can
di sagree, that’s what courts are for. (PCR-18, 1263).

On re-direct, Dr. Merin testified that no one test can
accurately di agnose a defendant. It is inportant to use testing
and background materials coupled with clinical observations.

(PCR-18, 1266-67). In observing the whole picture of M.
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W ndom Dr. Merin concluded that “he was not” suffering fromany
degree of prefrontal | obe damage. (PCR-18, 1267). Dr. Merin
summari zed:
...his ability to interact, to conprehend, to
socialize with me, as it were, to take the initiative,
be notivated, be able to inhibit his response, his
remarks, control and contain his behavior, develop a
principle and understand i deas, organi ze his thoughts.
Al of these are prefrontal |obe functions and he
perfornmed adm rably.
(PCR-18, 1268). ©Dr. Beaver’s report also nentioned that while
W ndom had an inpoverished vocabulary, he was engaging,
under st andabl e, made good eye contact, was aninmted, and
denonstrated an appropri ate range of enotions. (PCR-18, 1269).
Dr. Beaver’s report also notes that Wndom di spl ayed no gross

signs of hallucinations or delusions in presenting behavior

(PCR- 18, 1269-70).
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SUMVARY OF THE ARGUNMENT

| SSUE | --Trial counsel made a strategic decision in the guilt
and penalty phases to Iimt evidence and testinmny which woul d
open the door to appellant’s dealing cocaine and possible drug
related notives for the nmurders. Counsel’s strategic decision
was wel |l informed and kept highly damagi ng i nformation fromthe
jury. That collateral counsel now opines that a different
strategy should be followed does not establish that trial
counsel s representation was deficient.

After a full and fair evidentiary hearing below, the trial
court found the defense nental health experts opinions regarding
appellant’s sanity and the statutory mental mtigators were not
credi bl e. Mor eover, even if such highly contested evi dence was
presented, it would be offset by damaging information about
appel lant’s drug dealing, related notives, and countered by the
nore credi bl e expert presented by the State. Based upon this
record, appellant has no carried his burden of establishing
either deficient performance or resulting prejudice emanating
from counsel’s representation during the guilt and penalty
phases of his trial.
| SSUE |Il-—-Appellant’s remaining allegations of error were
properly denied as procedurally barred from post-conviction

proceedi ngs and ot herwi se without nerit.

60



ARGUVMENT

| SSUE |
WHETHER THE POSTCONVI CTI ON COURT ERRED I N
FI NDI NG THAT COUNSEL WAS NOT | NEFFECTI VE
DURING THE GUILT PHASE OF HIS TRIAL?
( STATED BY APPELLEE) .

The trial court extensively analyzed the testinony and
evi dence presented during the evidentiary hearing bel ow before
rejecting appellant’s post-conviction all egations of ineffective
assi st ance. The record supports the trial court’s factua
findi ngs and | egal concl usions. Consequently, the trial court’s

ruling should be affirmed on appeal.

A. Standard Of Revi ew

This Court summari zed the appropriate standard of reviewin

State v. Reichmann, 777 So. 2d 342 (Fla. 2000):

| neffective assistance of counsel clains present a
m xed question of |aw and fact subject to plenary
review based on the Strickland test. See Rose v.
State, 675 So.2d 567, 571 (Fla. 1996). This requires
an independent review of the trial court’s |egal
conclusions, while giving deference to the trial
court’s factual findings.

Deference to the circuit judge recogni zes the superior position
of the trier of fact who has the responsibility of weighing the
evidence and determning matters of credibility. Brown v.
State, 352 So. 2d 60, 61 (Fla. 4th DCA 1977). An appell ate

court will not "“substitute its judgnment for that of the tria
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court on questions of fact, |ikewise of the credibility of
w tnesses as well as the weight to be given to the evidence by

the trial court.” Denps v. State, 462 So. 2d 1074, 1075 (Fl a.

1984) (citing Goldfarb v. Robertson, 82 So. 2d 504, 506 (Fla.

1955) ).

B. Prelimnary Statement On Applicable lLegal Standards For
| neffective Assistance OF Counsel Clains

Of course, the proper test for attorney performance is that

of reasonably effective assistance. Strickland v. Washington,

466 U.S. 688 (1984). The two-prong test for ineffective

assi stance of counsel established in Strickland requires a

def endant to show deficient performance by counsel, and that the
deficient performance prejudiced the defense. In any
i neffectiveness <case, judicial scrutiny of an attorney's
performance nmust be highly deferential and there is a strong
presunption that counsel's conduct falls within the w de range

of reasonabl e professional assistance. Strickland, 466 U.S. at

694. A fair assessnent of attorney performance requires every
effort be nmade to elinm nate the distorting effects of hindsight.
Id. at 696. “The Supreme Court has recognized that because
representation is an art and not a science, [e]ven the best

crimnal defense attorneys would not defend a particular client

in the sanme way.” Waters v. Thomas, 46 F.3d 1506 (11th Cir.)(en
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banc), cert. denied, 116 S.Ct. 490 (1995)(citing Strickland, 466
U.S. at 689).

The prejudice prong is not established nmerely by a show ng
t hat the outcome of the proceedi ng woul d have been different had
counsel's performance been better. Rat her, prejudice is
established only with a showing that the result of the

proceedi ng was fundanentally unfair or unreliable. Lockhart v.

Fretwell, 113 S.Ct. 838 (1993). The Defendant bears the ful

responsibility of affirmatively proving prejudice because “[t] he
governnment is not responsible for, and hence not able to
prevent, attorney errors that wll result in reversal of a

conviction or sentence.” Strickland, 466 U S. at 693.

An unfortunate fact of litigating capital cases at the tri al
| evel is that defense counsel’s performance will invariably be
subject to extensive post-conviction inquiries and hindsight
m asnma. This Court has stated that ineffective assistance
claims should be the exception, rather than the norm “A claim

of ineffective assistance of counsel is extraordinary and should

be made only when the facts warrant it. It is not a claimthat
is appropriate in every case. It should be the exception rather
than the rule.” Clark v. State, 460 So. 2d 886, 890 (Fla

1984) (quoting Downs v. State, 453 So. 2d 102 (Fla. 1984)).

Unfortunately, despite this Court’s adnonition in 1984, it has
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become the rule, not the exception in capital cases.

Wth these principles in mnd, the State submts that the
circuit court properly denied appellant’s allegations of
ineffective assistance after a full and fair evidentiary hearing

bel ow.
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C. Trial Defense Counsel Was Not Ineffective In Failing To
Uncover And Present Expert Mental Health Testinony To
Support An Insanity Defense Or To Negate The | ntent El ement
O First Degree Murder

The trial court bel owfound that Lei nster pursued a strategy
to depict the shootings as sensel ess acts, purposely providing
limted background information about Wndom to Dr. Kirkland.
Leinster’'s strategy kept the State from introducing highly
damagi ng evi dence about his drug dealing and the fact that npst
of his murder victins were informants or suspected infornmants.
After hearing the evidence presented by the defense bel ow and
t he evidence presented by the State in rebuttal, the trial court
held, in part:

...t is undisputed that the only nental health

evi dence presented at trial was the testinony of Dr.

Kirkl and, the court-appointed psychiatrist. Dr .

Ki rkl and exam ned W ndom shortly before trial, but he
was not asked to evaluate M. W ndom for penalty phase

pur poses.
The defense’s nedi cal experts, Pincus and Beaver,
used as the linchpin for their argunment that M.

W ndom suffered from frontal |obe damage and severe
brain injury arising fromtwo distinct events in M.
W ndom s |life. The first, supported by the testinony
of Wndom s nother, is that when he was born, he fell
out of his nother’s wonb (at their residence) and hit
hi s head on a hard concrete floor (HT 250). Secondly,
when he was around 16, M. Wndomwas in a severe car
acci dent which necessitated a hospital stay (HT 253).

Further, even though Dr. Kirkland did eval uate M.
W ndom before trial, he never received this
information, or additional information he requested
such as witness statenments in preparing his assessnent
(HT 271). When given the defense version of
def endant’s nedi cal history at the evidentiary
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hearing, Dr. Kirkland stated that had he known of M.
W ndoni s history of head trauma, he woul d have pursued
further evaluations. (HT 273).

Based on the extensive material they received,
both Dr. Pincus and Dr. Beaver concluded that M.
W ndom was |ikely insane on the day of the shooti ngs.
M. Wndom argues that Doctors Pincus and Beaver
clearly showed that supplying nore information would
have resulted in a better, nore accurate assessnent of
his nental health. M. Wndom argues that since both
of these doctors reached the conclusion that he was
under a psychosis at the tine of the shootings, Dr.
Ki rkl and woul d have done so as well had he been given
t he addi ti onal I nformation, especial ly t he
information <concerning the tw traumtic events
causi ng head injury.

On the contrary, the state argues that first,
there was a strong tactical reason for not calling a
mental health expert whose testinmny would include
background facts. Second, M. Wndom failed to
produce any expert w tness whose testinony including
background evi dence would have nade a difference at
trial. Specifically, the state argues that M.
Leinster’s strategy was sinple, but it had at | east as
good an opportunity for success as the strategy now
posed by defense counsel. His strategy was sinply to
try the case on its nerits, w thout presenting nmental
health testinmny which he felt, based wupon his
know edge of M. Wndom and his prior activities,
woul d have opened the door to M. Wndonis violent
past as a drug deal er, and al so woul d have provided a
notive for the nurders.

A strategic or tactical decision is not a valid
basis for an ineffective claimunless a defendant is
able to show that no conpetent trial counsel would
have utilized the tactics enployed by trial counsel.

See White v. State, 729 So. 2d 909 at 912 (citing
Provenzano v. Singletary, 148 F.3d 1327, 1332 (11th
Cir. 1998)). [N.3 In order to show that an attorney’s
strategi c choice was unreasonable, a petitioner nust
establish that no conpetent counsel would have nmade
such a choice]. M. Leinster clearly faced a dilenm
inthis mtter. He could attenpt to introduce nental
health testi nony suggesting that M. W ndomwas not of
sound mnd and that he was wunable to formulate
crimnal intent. However, knowing of M. Wndoms
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past, M. Leinster knew that the introduction of this
evidence would open the door to M. Wndonis
activities as a successful drug dealer in his
communi ty and what prosecutor Jeff Ashton descri bed as
“operation cookie nonster.” M. Ashton testified
t hat “operation cookie nonster” was a | arge scal e drug
investigation that was going on in M. Wndoms
community at the tine of the nurders, and the fact
that the victins were cooperating with authorities in
this drug investigation. Additionally, M. Ashton
testified that he made this clear to M. Leinster,
along with the fat that he was anxious to put this
information into evidence should M. Leinster put on
m tigation.

Thi s evi dence would have been extremel y
detrinmental to M. Wndonis interests. The jury would
have certainly thought |ess of M. Wndomas a person
if they knew he was a drug dealer. Additionally, the
evidence that M. Wndomwas a drug deal er woul d have
provided a nore sensible notive for his shootings.
M. Ashton’s nenorandum prepared ten days after M.
W ndom s arrest, indicated that some or all of M.
W ndom's victins were police informants. In both
deposition and mitigation hearing testinony, wtness
Mary Jackson testified that M. Wndom was concerned
that Valerie Davis was about to informon him (R
505). The record on appeal supports M. Ashton’'s
testimony that M. W ndom was involved in |arge scale
drug sal es. M. Wndomand his girlfriends were in
possession of |arge amounts of noney at any given
tinme. He and Val erie Davis bought a car for $8,500
in cash. (R 398). H's sister Goria was able to
come up with $15,000 in cash to engage M. Leinster.
(R 403). Further, M. Wndom had $10,000 in cash in
a safe |ocated at the apartnment of another girlfriend,
Julie Harp. This safe was apparently stolen by
soneone before the nurders (R 417). These are
fairly staggering amunts of noney considering the
uncontradicted fact that M. Wndom had never been
gai nfully enpl oyed. The state argues that such | arge
anmounts of noney obviously could be the source of
serious disagreenents between M. Wndom and his
fell ow drug deal ers.

If the jury had heard this evidence, M. Leinster
woul d have been unable to present the shootings as
sensel ess acts commtted by a person in an altered
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mental state. the record is clear that M. Leinster
attenpted to buttress his argunent that defendant was
in [an] altered nmental state at the time of the
murders by Dr. Kirkland s testinony. Dr. Kirkl and
suggested the possibility that M. Wndom m ght have
been suffering froma fugue state at the tine of the
nmurders, but it did not include or rely on M.
W ndonmi s background history (TT 582-84, HT 336-338).
M. Leinster attenpted to I|imt Dr. Kirkland' s
testinony so as to allow him to attack the intent
element of the crimes w thout opening the door to
evi dence of M. Wndom s bad character, and potenti al
notives for committing the murders. The record shows
that this was M. Leinster’s strategy throughout the
guilt phase of the trial. M. Leinster enphasized in
both the opening statement and in closing argunment
that the shootings were “a sensel ess act of violence”
and that the jury should determne from the acts
t hensel ves, the inherent bizarreness of the acts (TT
277; 665). The state argues that the absence of a
sensible motive for the shootings increased the
i keli hood that the jury m ght be persuaded that the
shooti ngs were a product of nental state or defect.

(PCR-2632- 35).
As the trial <court found below, counsel’s decisions
surroundi ng nental health testinony were driven by strategy.

Such strategic decisions are al nost i nmune from post-conviction

att ack. See Maharaj v. State, 778 So. 2d 944, 959 (Fla.

2000) (where this court “recognized that counsel cannot be
i neffective for strategic deci si ons made during a

trial.”)(citing Medina v. State, 573 So. 2d 293, 297 (Fla

1990) ) ; United States v. Ortiz diveras, 717 F.2d 1, 3 (1st

Cir. 1983)(“[T]actical decisions, whether w se or unw se,
successful or unsuccessful, cannot ordinarily formthe basis of
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a claimof ineffective assistance”). The test for determ ning
whet her counsel’s performance was deficient is whether sone
reasonable lawer at trial could have acted under the
circunstances as defense counsel acted at trial; the test has
nothing to do with what the best | awers woul d have done or what

nost good | awyers would have done. Wite v. Singletary, 972

F.2d 1218 (11th Cir. 1992). See Johnson v. State, 769 So. 2d

990, 1001 (Fla. 2001) (“Counsel’s strategic decisions will not
be second guessed on collateral attack”). “Even if in
retrospect the strategy appears to have been wong, the decision
will be held ineffective only if it was so patently unreasonabl e
that no conpetent attorney would have chosen it.” Adans V.

Wai nwright, 709 F.2d 1443, 1445 (11th Cir. 1983), cert. deni ed,

464 U.S. 1663 (1984).

This Court has in the past determ ned that an attorney is
not ineffective in failing to provide background materials to a
nment al heal t h professional where such background materi al s woul d

reveal damaging information about the defendant. See Van Poyk

v. State, 694 So. 2d 686, 692-95 (Fla. 1997) (defense counse
not ineffective for failing to present ment al heal t h
pr of essi onal defendant’s prison records for review where such
records contained damaging information). Further, this Court

recently reaffirmed the principle that an attorney is not
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i neffective when he chooses not to present available nenta
health evidence in the penalty phase based upon the potentia

for exposing the jury to negative information. Gaskin v. State,

822 So. 2d 1243, 1247 (Fla. 2002) (“Trial counsel wll not be
held to be deficient when she nakes a reasonable strategic
decision to not present nmental mtigation testinony during the
penalty phase because it could open the door to other damagi ng

testinmony.”) (citing Ferguson v. State, 593 So. 2d 508 (Fla.

1992) and State v. Bol ender, 503 So. 2d 1247 (Fla. 1987)). See

also Bonin v. Calderon, 59 F.3d 815, 834 (9th Cir.
1995) (decision not to offer expert testinony as to nental
condition at trial was reasonable tactical decision where
counsel “feared that the presentation of psychiatric testinmony
woul d ‘open the door’ to allow the prosecution to parade the
horrible details of each of the nmurders before the jury under
the guise of asking the psychiatrist or other expert whether
Bonin's acts conform to the asserted diagnosis.”)(enphasis
added) .

Counsel s decision was patently reasonable in this case.
It would certainly harmthe defense to have evi dence before the
jury showi ng that Wndomwas a | arge scal e drug deal er and t hat
his notive for nurdering at |least two of the victins is that he

t hought that they either had or were about to informon his drug
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activities. As Leinster explained: “[T]he whole problem with
Curtis Wndom was that he was reputed to be a large scale
cocai ne dealer in the Wnter Garden area, and that prevailed the
whol e fabric of that case.” (PCR-16, 829).

Leinster used lay witnesses and Dr. Kirkland to show that
W ndom was in an altered state of mnd on the day of the
murders. W ndom | ooked “wi | d” and that he had never | ooked |ike
that before. (TR 308, 399). Wt nesses who knew W ndom were
shocked at his appearance and his acts. (TR 308, 317, 327).
VictimKenneth WIlianms stated that Wndom did not | ook normal.
(TR 381, 391). Jack Luckett testified that appellant was not
only upset on the day of the nurders, but had been upset and
crying sone nights before the nurders. (TR 327-28). Leinster
was able to buttress this lay witness testinony by calling Dr.
Kirkland. Dr. Kirkland testified that Wndom m ght have been in
a fugue state at the tinme of the nurders, but he did not include
or rely upon Wndom s background or any particular facts of this
case. (TR 582-84).

Limting Dr. Kirkland' s testinony in this way allowed the
defense to attack the intent elenment of the crimes wthout
opening the door to evidence of Wndoms drug dealing and
notives for commtting the nurders. The record shows that

Lei nster pursued this strategy throughout the guilt phase of the

71



trial. Leinster enphasized in his opening statenment and cl osing
argunent that the shootings were acts of “senseless” viol ence
and that the jury can determne from the nature of the acts
t henmsel ves and the inherent “bizarreness” of these acts that

they were not the product of a rational mnd. (TR 277, 665-

66). Leinster argued, in part: “There's no notive for any of
this. Not a notive that would justify killing anyone. There is
no sense to any of this.” (TR 684). Thus, Leinster was able

to use the lack of a sensible notive for the nurders to contend
that the nurders were the product of an altered nmental state or
def ect .

Now, using “20-20 hindsight” collateral counsel contends
that a different course should have been foll owed, presumably
using the two experts selected by coll ateral counsel. However,
that strategy, as found by the trial court, reveals that W ndom
was a successful drug deal er and provides a notive for nost of
t he murders, thereby undercutting the argunent Leinster was abl e

to present to the jury. Occhicone v. State, 768 So. 2d 1037,

1048 (Fla. 2000) ("Counsel cannot be deened ineffective nerely
because current counsel disagrees with trial counsel's strategic
deci sions.").

Whil e coll ateral counsel opines that Leinster should have

filed a motion-in-limne to ascertai n whether or not extensive
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mental health testinony would have opened the door to W ndonis
drug dealing, it is abundantly clear that such evidence is
adm ssi bl e. Experts tal king about the possible effects of brain
damage on Wndomand his life would certainly be confronted with
guestions regarding his ability to pursue an occupation.
W ndomi s chosen occupati on happened to be that of a drug dealer.!?
Mor eover, as the cross-exani nation of the defense experts bel ow
reveal ed, legitimte questions surrounding Wndonis ability to
formintent required a discussion of all possible notives for
the murders, including the fact that Wndom had reason to

suspect that sone or all of his victins’ were police informants.

Al t hough the trial court agreed that a nmotion-in-limne
shoul d have been filed, it clearly would not have granted such
a notion. The trial court stated:

.1 cannot conceive of a judge letting in mtigation

evi dence suggesting significant brain damage to a
def endant and his inability to function i ndependently,

IMental health experts are certainly confronted with aspects of
his behavior which mght support the various personality
di sorders reflected in the DSMIV. The potential disorders in
this case include that Wndom had an antisocial personality
di sorder, which, would be consistent with pursuing an illegal
occupation, such as drug trafficking. Al t hough Dr. Beaver
acknow edged that Wndomis drug trafficking constituted an
antisocial act, he rejected the possibility that appellant
suffers from the disorder in that he did not show a |ack of
attachnment to others or a lot of manipulativeness which is
characteristic of the disorder. (PCR-15, 675-76).
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and then | eaving out rebuttal evidence suggesting that
he was actually one of the nore successful drug
dealers on Olando’s west side, that he had a notive
for killing his victims since they were police
informants thus interfering with his operation, and
that he had a preneditated design to do so as
expl ained to witnesses before the nurders. Wiile the

motion in |limne should have been filed, | cannot
conceive of it having any beneficial effect on this
matter.

(PCR- 26, 2649). Appellant offers no |legal authority to suggest
that such a notion would have been successful under the facts
present ed here.

The fact that Lei nster now opi nes that he woul d have pursued
a different strategy if he had experts to testify that W ndom
was insane at the time of the nmurders is not dispositive? As
the trial court found bel ow

Col l ateral counsel is quite correct in arguing
that M. Leinster now says he would have pursued a
different defense if Dr. Kirkland or sone ot her expert
had di agnosed brai n danage. However, M. Leinster’s
opi ni on now does not determ ne whether the defense he
used at trial constituted ineffective assistance.
Breedl ove v. State, 692 So. 2d 874 (Fla. 1997); G bbs
v. State, 604 So. 2d 544, 546 (1lst DCA 1992). That
determ nation nmust be made from the record and from
ot her avail abl e evidence. M. Leinster’s testinony at
the hearing was that he did not have a perfect
recollection of M. Wndom s trial.

While Dr. Pincus clearly stated that in his opinion appellant
was insane at the time of the offenses, Dr. Beaver made no such
decl arati on. I ndeed, while it is clear he believed that both
statutory nental mtigators applied, it is not certain fromhis
record that he could state appellant nmet the criteria to be
considered insane at the tine of the nurders. (PCR-15, 678-
682) .
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VWil e much has been nade of M. Leinster’s well-
chronicled m sfortunes since the date of this trial
none of his post-trial activities (including a current
DOC sentence) shed any light at all on his activities
and decisions in M. Wndonm s trial. Hi s opinion now
as to what he woul d have done at the 1992 trial is not
di spositive. (PCR-26, 2634-35).

See Wlliams v. Head, 185 F.3d 1223, 1235 (11th Cir.

1999) (noting the i nherent difficulty in reconstructing the facts
surroundi ng an attorneys penalty phase investigation due to the
passage of time and inability to review a lost file, stating,
“[t]his is a prototypical circunstance in which we nust ‘i ndul ge
a strong presunption that counsel’s conduct falls within the
wi de range of reasonabl e professional assi stance,’ and
‘recogni ze that counsel is strongly presunmed to have rendered

adequat e assi stance.’ ”)(quoting Strickland, 466 U. S. at 689-90).

Aside from the trial court’s finding that trial counsel
pursued a reasonable strategy in limting the use of expert
mental health assistance, the record reveals that counsel’s
handl i ng of mental health issues was not deficient. Coll ateral
counsel did not establish that Dr. Kirkland s opinions would
have changed with the benefit of any additional material

furnished to himby collateral counsel.® Dr. Kirkland did state

SInterestingly enough, CCRC s |l egal “expert” inthis case, Robert
Norgard, has been accused by CCRC of rendering ineffective
assistance in a capital case. See Johnson v. State, 769 So. 2d
990, 1000 (Fla. 2000).
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t hat such background material furnished by collateral counse
was hel pful, he did not testify that his opinion had changed
since the time of the trial. (PCR-16, 764-65). Thus,
coll ateral counsel did not carry his burden of show ng that the
background material was significant in the sense that it would

have changed or altered Dr. Kirkland s opinion. See e.qg. Engle

v. Dugger, 576 So. 2d 696, 701 (Fla. 1991)(“Counsel had Engle
exam ned by three nental health experts, and their reports were
submtted into evidence. There is no indication that counse
failed to furnish them with any vital information concerning
Engle which would have affected their opinions.”)(enmphasis

added); Jones v. State, 732 So. 2d 313, 317-318 (Fla. 1999)

(finding no deficient performance for failing to procure Doctors
Crown and Tooner; noting that trial counsel is not “ineffective
nmerely because postconviction counsel is subsequently able to
| ocate experts who are wlling to say that the statutory
mtigators do exist in the present case.”).

Dr. Kirkland stated that he would have ordered additional
tests if he had known of Wndonis alleged history of head
trauma. However, it appears that Dr. Kirkland did ask W ndom
about any history of significant head trauma during the clinical
interview Wndomevidently failed to disclose the autonobile

acci dent wherein he was al | egedly knocked unconsci ous at the age
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of 16. O, if Wndomdid report it, the injury did not appear
significant enough to Dr. Kirkland to note it in his report.
(PCR-16, 762, 769-71). From his report and notes, Dr.
Kirkl and’ s assessnent of W ndom was that he did not show “any
significant signs of brain danmage.” (PCR-16, 772).

Kurt Barch testified that he investigated the injury Wndom
suffered fromthe car crash at the age of 16. He was told about
the crash by Wndonis nother and sister. (PCR-16, 851-52).
Barch was given the nanme of the treating doctor and talked to
hi m over the phone. (PCR-16, 852). The doctor indicated that
W ndomdi d not suffer any “long-terminjuries or consequence” as
a result of the accident. (PCR-16, 852).

Finally, Leinster testified that other than conmtting the
acts thenselves he had no basis to believe that W ndom was
mentally ill. In dealing with Wndom Leinster did not observe
anything that would have tipped him off that he was nentally
ill. (PCR-16, 845-46). This is not a case where trial defense
counsel ignored obvious signs of nental illness. Wndomhad no
hi story of prior psychiatric illnesses or hospitalizations.
Thus, appellant has not shown that counsel was on notice to
i nvestigate any further the possibility of brain danage due to
the car accident or other possible mental infirmties.

Appel | ant next asserts that he was denied his right to a
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conpetent nental health assistance under Ake v. Okl ahoma, 105 S.
Ct. 1087 (1985). This claimis procedurally barred as it could

have been raised on direct appeal. See Mwore v. State, 820 So.

2d 199, 210 (Fla. 2002)(affirm ng sunmary denial of Ake claim
where it could have been raised on direct appeal and was
therefore procedurally barred from review in post-conviction
notion). Mor eover, appellant never established that Dr.
Kirkland was wunqualified or that the additional background
mat eri al s gathered and furnished to him by collateral counse
woul d have changed his opinion at the time of trial. VWi | e
addi ti onal background nmaterial would certainly have been
beneficial, appellant failed to showthe |l ack of such background
information rendered Dr. Kirkland s evaluation inadequate or
unpr of essi onal

The trial court rejected this claimbelow, stating in part:

...Defendant failed to prove this claim at the
evidentiary hearing. Dr. Kirkland found, when he
assessed M. Wndom in 1992, that he showed no
significant signs of brain damage. (HT 281). The
evi dence from Doctors Pincus and Beaver at the hearing
was not persuasive. Even though these defense nedi cal
experts had an opportunity to review a far nore
extensi ve background record than did Dr. Kirkland, |
cannot accept their opinions. Specifically, M.
W ndoni s conduct on the day of the murders refutes
rat her than supports their opinions that his acts were
t he product of brain damage or delusion. Further, as
previously noted, he was quite successful over a
period of years as a drug dealer. After an extensive
review of M. Wndonis background, the record, and
testing, Dr. Merin arrived at nuch the same concl usi on
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as did Dr. Kirkland in 1992.

M. Wndomhas failed to prove that Dr. Kirkland' s
exam nati on was inadequate in the sense that he was
prejudiced by an unreliable outconme at either the

guilt or penalty phases. His assessnment and
concl usi ons about M. Wndom however abbreviated,
were largely correct. Therefore, this claim is
deni ed.

(PCR- 26, 2652).

I n any case, had trial defense counsel pursued nore defense
oriented experts as did collateral counsel, there is no
reasonabl e probability of a different result in this case. As
found by the trial court below, the two defense experts utilized
by collateral counsel reached concl usi ons about W ndonm s nent al
state which were sinply not credible. Mor eover, they were
countered by the nore credi ble testinony of Dr. Merin, who found
that W ndom was sane at the tinme of the offenses that neither
statutory nmental mtigator applied in this case.

After hearing and weighing the testinmony of the experts
devel oped below, the trial court held, in part:

M. Wndom has not net his burden to show a
reasonabl e probability that the strategy he now cl ai ns

M. Leinster should have enployed regarding gquilt

phase nmental health experts would have produced a

different outcome at the guilt phase trial. It is

clear that M. Leinster acted as he did to prevent the

i ntroduction of evidence about M. Wndonis crimna

drug activities, along with his potential nptive to

kill certain victinms for being infornmers. Had he

i ntroduced such evi dence, prosecutor Ashton woul d have

had the platformhe needed to build a different nodel

of M. Wndom The notions suggested now by the

collateral counsel, that M. Wndom was a sinmle,
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hunmbl e man who was nmental ly i nconpet ent and unawar e of
t he nature and consequences of his actions, would have
been countered with the state’ s evidence show ng that
M. Wndom was a renorseless killer bent on revenge
for those who informed on him for illicit drug
activities.

VWhile | found both Dr. Pincus and Dr. Beaver to be
bright, articulate, and authoritative wi tnesses, their
concl usi ons were drawn fromfacts not supported by the
evi dence. As previously nentioned, both based their
finding of brain damage, at least in part, upon M.
W ndom s history as related by hinself and his fam|y.
Now, sone nine years after the fact, M. Wndom and
his famly related, in graphic detail, M. Wndom s
difficulties following his fall to a concrete floor
quite literally fromhis nother’s wonb and a roll over
traffic accident at the age of 16. Wiile there is a
weal th of evidence to suggest that M. W ndom suffered
fromlow |l Q depression, and a bi pol ar di sorder, there
is virtually no evidence to suggest that M. Wndom
had any trouble functioning prior to the date of
theses murders. Virtually no nedical records existed
to verify either of the head injuries now clained by
M. Wndom M. Wndonis famly says that after his
vehicle injury at the age of 16, he becane nore
paranoid and failed to interact much wth anybody.
This appears to be a part of what the doctors based
their conclusions upon. Yet in the evidentiary
hearing, M. Wndoms famly testified that prior to
this event, he was well-groonmed, affable, and took
pride in his appearance. One story seens to
contradi ct the other.

| am al so sonewhat chagrined by the fact the Dr.
Pincus seenmed to focus extensively on the fact that
this was not a clever assassination. The doctor seens
focused on the fact that M. Wndom commtted the
final murder in broad daylight, and then wal ked away
fromthe crinme scene | eaving his car door open. While
it is certainly possible that this is the product of
sone dissociative state, it is also entirely |ogica
that M. Wndom was finally overwhelnmed by the
enormty of what he had just done. Further, Dr.
Pincus seened to be struck by the fact that he
believed M. Wndom was telling him the truth. He
stated on nore than one occasion that M. W ndom does
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not prevaricate. He seened to believe that this was
why all of his historical information was accurate.
Finally, as one other foundational support for his
conclusions, Dr. Pincus nmentioned several tinmes about
M. Wndoms “mania” just prior to the nurders.

Specifically, the evidence was that M. Wndom
ganbl ed, gave away noney, was sl eeping with as many as
three wonmen in one day (hyper sexuality), and drinking
excessively. As evidence of his excessive drinking,
M. Wndomtold Dr. Pincus that he drank one six-pack
of beer the night before all of this occurred. Wile
this certainly does not appear to qualify as excessive
drinking, Dr. Pincus theorized that people with brain
damage are nmuch nore sensitive to al cohol than others.
while it is easy to visualize where this type of
behavi or could portend brain danmage in sone
i ndi vidual s, theses activities seemequal |y consi stent
with those of a narcissistic drug deal er.

Dr. Beaver’'s concl usions seened to draw upon the
sane facts as Dr. Pincus. | agree with the state that
t he doctors did not have a grasp of the violent social
setting within which M. Wndom |lived at about the
time the shooting occurred. Nei t her doctor knew of
the fact that M. Wndom s drug partner, Kenny Thanes,
was tortured and murdered within nonths of M.
W ndomi's nurders (HT 340, 568). The doctors never
conversed with M. Leinster about M. Wndom s
lifestyle prior to these nurders. Wth additional
information, such as M. Ashton’s testinony about
“operation cookie nonster,” they m ght have believed
that M. Wndom s “edge” denmeanor was nore likely a
realistic assessnment of the setting in which he lived,
rather than a product of irrational paranoia or
del usi on.

Bot h doctors seened to have ignored M. W ndoni s
own statenments on the day of the nurders, which would
seem to belie Dr. Pincus’ conclusions that these
murders were nerely a series of chance encounters with
M. Wndom acting out of nonmentary inpulse. As
previously noted, M. Wndom suggested to one w tness
to be sure and read the papers the next day because
his name would be in it. He was correct. The
totality of the circunstances surroundi ng these events
suggest to nme in no uncertain terns that M. W ndoni s
actions were knowi ng and preneditated. Testinony such
as that of Doctors Pincus and Beaver would not have
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altered that fact. Perhaps with additional medica

testinmony, well prepared, M. Leinster could have done
nore to obfuscate the facts by presenting the
mtigation of brain damage. G ven the other facts
whi ch coul d have and would have surfaced, however, |
doubt it.

The testinony of Dr. Sidney Merin seened nore
| ogically based and consistent with the facts. He did
not find that M. Wndom was suffering from a nental
i npai rment  which would have supported an insanity
defense for his acts on the day of the shootings (HT
708-710). He did feel that M. Wndom had a
personal ity di sorder and that sone of his | ow sub-test
results were the product of the fact that he suffered
from a learning disorder and resultant |ow fund of
information (HT 657, 736-737). Further, Dr. Merin
drew these exanples fromhis psychol ogi cal testing of
M. Wndom (HT 629, 631, 635-639, 647-650, 653, 665,
669-671, 675-677) from his background review (HT 636-
637, 689, 706-708), and fromthe facts of the shooting
i ncident (HT 708-709). Dr. Merin's [sic] found that
M. W ndom s shooting of the victins was probably not
the result of significant frontal | obe damage (HT 675-
676, 776-779).

There i s no reasonabl e probability that the guilt
phase would have resulted in a different outcone if
experts such as Dr. Pincus and Dr. Beaver had been
prepared and <called by M. Lei nster. Their
concl usions seenmed contrived, and were based upon
specul ati on about M. Wndoms state of mnd on the
day of the shooting. their conclusions ignored nuch
of the trial record evidence of M. Wndonis
statenments on the day of the shootings which indicated
t hat he knew what he was doi ng and had notives for his
shooting the victinms. Finally, the state argues
vehenently that the nost inportant item that Dr.
Pincus and Dr. Beaver disregarded was the soci a
setting in which defendant commtted his crines. The
hearing evidence revealed that the nature of the
Wnter Garden drug trafficking culture was both
vi ol ent and i npul si ve. M. Wndom hinmself had been
previously shot in a drive-by shooting. His house had
been ransacked and his girlfriend threatened. He had
been arrested a few nonths before he conmtted these
crimes, and his drug sales partner, Kenny Thames, was
tortured and nurdered shortly after defendant was
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jailed for these nurders. G ven this setting, M.

W ndom s acts were arguably nore a product of the drug

culture within which he Ilived, than any nental

infirmty.
(PCR- 26, 2637-42).

The conclusion of the trial court below is acconpani ed by
an extensive analysis which is clearly supported by the record
inthis case. Offering the defense experts would have been the
vehicle by which the State could bring out the fact that W ndom
was a cocai ne deal er and that W ndom suspected that nost of his
victims either were informants or were about to becone
i nformant s. Mor eover, such expert testinmny was not credible

and was offset by the expert <called by the State. See

Bertolotti V. Dugger, 883 F.2d 1503, 1518 (11th Cir.

1989) (“Before we are convinced of a reasonabl e probability that
a jury's verdict would have been swayed by the testinmony of a
ment al health professional, we  nust | ook beyond the
prof essi onal’s opinion, rendered in the inpressive |anguage of
the discipline, to the facts wupon which the opinion is

based.”)(citing Elledge v. Dugger, 823 F.2d 1439, 1447 (1l1th

Cir. 1987)). As a determnation of credibility, the tria
court’s conclusion is wvirtually wunchallengeable on appeal.
Based upon this record, there is no reasonabl e probability of a

different outcone even if appellant had presented the defense
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oriented experts he called during the postconviction hearing.?

D. Trial Counsel Was Not Il neffective In Failing To Present
Addi tional Lay Wtness Testinopny During In The Guilt Phase

Appel | ant argues that Leinster was ineffective in failing
to devel op and present additional |lay witnesses during the guilt
phase. Appellant contends that counsel shoul d have uncovered or
devel oped additional lay wi tnesses to support a nmental health
def ense and explore the possibility of raising a claimof self-
defense to the nmurder of Mary Lubin. The trial court rejected
this claim finding that counsel presented significant |ay
Wi tness testinony and that any additional testinony was |argely
curmul ative. The trial court stated:

...t is clear from the hearing evidence that M.

Leinster’s preparation of fact witnesses at the guilt

phase could have been better. More coul d have been

done, band both his efforts and those of his co-
counsel could have been nore intense. However, based

upon the trial strategy chosen by M. Leinster, his

preparation of fact witnesses at the guilt phase did

not fall bel owthe range of reasonabl e representation.
All of the significant facts testified to by the fact

4t nmust be renenbered that W ndomchose to hire private counsel
inthis case, M. Leinster. This is a choice that the defendant
made. A choice which the State neither participated in nor
encour aged. The defendant bears the full responsibility of
affirmatively proving prejudi ce because “[t] he governnent i s not
responsi ble for, and hence not able to prevent, attorney errors
that will result in reversal of a conviction or sentence.”
Strickland, 466 U.S. at 693. This is particularly true in a
case such as this where the defendant utilized counsel of his
own choi ce.
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wi t nesses defendant called at the evidentiary hearing
were either known to M. Leinster through his
investigation, or in the case of the alleged birth
injury, should have been uncovered in the questions
that M. Barch asked of M. Wndoms nother and
Sister.

M. Wndom has argued that M. Leinster should
have discovered a witness to show that M. Wndom
shot the last victim Mary Lubin, in self-defense.
However, no such wtness was produced at the
evidentiary hearing. Eddi e James W ndom did testify
t hat he was present when Ms. Lubin drove up, but he
stated that he junped into the bushes and did not see
whet her Lubin had a gun (HT 429). He did not know how
many shots were fired after that point (HT 430).

Even if M. Leinster’s background investigation

fell below reasonable professional standards, M.
W ndom nust still show that there is a reasonable
probability that the outconme of the case would have
been different had he called additional fact
W t nesses. Based on the evidence produced at the
evidentiary hearing, there did not appear to be a
reasonabl e probability of a different outcone. The

fact witnesses who testified as to M. Wndom s nent al
state added little to what M. Leinster brought out at
trial. At trial M. Leinster was able to establish
that M. Wndom appeared to be in an altered state of
m nd on the day of the nurders, that he | ooked wld,
and that he was never |ike that (TT 308, 399). Victim
Kenneth WIllians stated that M. Wndom did not | ook
normal (TT 381, 391). Wtness Luckett testified that
M. Wndomwas not only upset the day of the nurders,
but had been upset and crying sone nights before the
day of the nmurder (TT 327-328). The fact w tnesses
call ed at the evidentiary hearing added very little to
t hat which M. Leinster presented for the jury at the
guilt phase trial.

(PCR-26, 2629-30).

Curiously, appellant all eges as support for his self-defense
claimthe fact that Barch interviewed a witness prior to trial
who i ndicated that Lubin was reaching for a gun prior to Wndom
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shooting her. (Appellant’s Brief at 55). At the tinme Barch
interviewed him this witness did not want to be involved or
even give his nanme. Appellant failed to produce this wtness
during the evidentiary hearing and now wants this court to
presune sone type of prejudice from a non-existent wtness.
| neffecti veness cannot be shown based upon such specul ation. As
observed by the District of Colonbia United States Court of
Appeal s:

...a defendant basing an inadequate assistance claim

on his or her counsel’s failure to investigate ‘nust

make a conprehensive showing as to what the

i nvestigation would have produced. The focus on the

inquiry must be on what information would have been

obtained from such an investigation and whet her such

information, assuming its admssibility in court,

woul d have produced a different result.’

US v. Askew, 88 F.3d 1065 (D.C. Cir. 1996), cert. denied, 136

L. Ed. 2d 340 (1996) (quoting Sullivan v. Fairman, 819 F.2d 1382,

1392 (7th Cr. 1987)). See also Sullivan v. State, 303 So. 2d

632, 635 (Fla. 1974)(reversible error cannot be predicated on
mere conjecture). The hearsay statenent of sone un-named
wi tness does not constitute credible or even admssible
evi dence.

| neffectiveness is not shown, as appellant apparently
believes, by sinmply showing that sonmething nore or sonething
different could have been done. “To state the obvious: the
trial |lawers, in every case, could have done sonet hing nore or
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sonething different. So, om ssions are inevitable. But, the
issue is not what is possible or ‘what is prudent and
appropriate, but only what is constitutionally conpelled.’”

Chandler v. U.S., 218 F.3d 1305, 1312 (11th Cir. 2000)(en

banc) (quoting Burger v. Kenp, 483 U S. 776, 107 S.Ct. 3114,

3126, 97 L.Ed.2d 638 (1987)); See Maxwell v. State, 490 So. 2d

927, 932 (Fla. 1986)(“The fact that a nore t horough and detail ed
presentation could have been nmade does not establish counsel’s
performance as deficient”). The trial court’s order is wel
reasoned and supported by the record. Appel | ant has neither
carried his burden of establishing deficient performnce or
resulting prejudice from counsel’s alleged failure to present
additional lay witnesses during the guilt phase.

Appel l ant attenpts to bolster his claim by casting
aspersions on trial defense counsel’s character. However, there
is no credible evidence to suggest Leinster was intoxicated
during any court proceedings relating to the appellant.
Moreover, the record reveals that counsel was a diligent
advocate for M. Wndom The trial court noted bel ow

...During the hearing, sonme evidence was presented by

M. Wndoms relatives that M. Leinster snelled of

al cohol during the trial. However, M. Barch, the

presi ding judge, and both prosecutors testified that

they say absolutely no evidence of alcohol use or

abuse. Further, they each alleged that, based upon

M. Leinster’s reputation (he had several prior

al cohol and drug related arrests), they were | ooking
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for any signs of inpairment. On this issue, | accept
their testinmny over that of M. Wndom s relatives.
Further, M. Leinster hinmself testified that while he
had a well known problem with al cohol, he had never,
even one tine, appeared in court i mpai red or under
t he i nfluence of al cohol.

(PCR- 26, 2629). Again, as a determ nation of credibility, the

trial court’s conclusion is virtually unchall engeabl e on appeal.

E. Appel | ant Recei ved Effective Assistance OF Counsel During

The Penalty Phase O His Tria

Lei nster and Barch made a tactical decision to present their
lay mtigation witnesses on before the judge al one rather than
ri sk exposing Wndonm s drug dealing and possible drug rel ated
nmotives for the nurders before the jury. This was a decision
that Barch and Lei nster both discussed and agreed to after the
State rested their case. Barch testified that he and Leinster
were surprised at the brevity of the State’s case in aggravation
and thought the State was waiting for themto open the door to
allow themto introduce the “drug information.” (PCR-16, 879-
80). Consequently, they decided not to put their lay w tnesses
onin mtigation before the jury. The strategy they pursued was
to present witnesses to show the good aspects of Wndomin front
of the judge without the risk of the jury learning about drug
deal i ng. (PCR-16, 879). In fact, Barch, who was primarily

responsi bl e for preparing the penalty phase, testified that even
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in hindsight, he thinks the decision was a wi se one. (PCR-16,

882). See Darden v. Wainwright, 477 U S. 168, 187-161, 091

L. Ed.2d 144, 160-161 (1986)(where counsel’s choice not to
present any mitigating evidence in the penalty phase and had the
def endant make a sinple plea for mercy was within the real m of
sound strategy where available mtigation evidence mght be
countered by damaging information concerning the defendant’s
backgr ound).

After hearing the testinmony presented below, the trial court
found that trial counsel were not ineffective, stating;

...As previously noted, it is clear that M. Leinster

and M. Barch knew about W ndom s difficult
background, including the fact that he had suffered a

head injury in an accident. Further, M. Barch had
checked out the alleged head injury, with a physician
telling him that there was no lasting effect. M .

Leinster knew M. Wndom had been upset in the days
| eading up to the shooting, and he put this fact into
evi dence duri ng t he trial (TT 327-328).
Strategically, as in the guilt phase, M. Leinster
avoi ded presenting a full-blown background mtigation
defense in front of the jury at the penalty phase
because he did not want to permt the prosecutor to
reveal the fact of M. Wndoms involvenent in a
violent world of drug dealing (PT 39-47). I nst ead,
M. Leinster’s strategy was to argue to the jury in
the penalty phase that M. Wndom s acts were crazy
(PT 95) and they were the product of a bizarre
configuration of relays (PT 97).

In order to show that an attorney’s strategic
choi ce was unreasonable, a petitioner nust establish
that no conpetent counsel would have made such a
choi ce. White v. State, 729 So. 2d at 912 (citing
Provenzano v. Singletary, 148 F.3d 1327, 1332 (11th
Cir. 1998)). (Enphasis supplied). The haunting
specter of the state introducing M. Wndonms
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background as a violent drug dealer, including

“operation cookie nonster,” in the event that M.
Leinster chose to pursue evidence of mtigation in
front of the jury, does not seem patently
unr easonabl e. According to the testinmony of the

prosecutor, M. Ashton, M. Leinster’s fears were not

unfounded. Therefore, M. Wndom has failed to show

that this tactical decision constituted ineffective

assi stance.
(PCR- 26, 2646-47). Appel lant, on the record, stated that he
agreed w th counsel’s decision not to present wi tnesses during
the penalty phase before the jury. (PP. 39-48).

Appel l ant contends that counsel’s tactical decision was
unr easonabl e because evidence of drug dealing and his notives

for murdering the victins would not even be adm ssible in the

penal ty phase. As support for this contention, appellant cites

Hldwin v. State, 531 So. 2d 124 (Fla. 1988). Appel I ant’ s
reliance upon Hildwin is msplaced. The point of this Court’s
opinion in Hildwin is that the State cannot introduce evidence
of uncharged m sconduct sinply to attack the character of the
def endant. Such m sconduct nust either relate to a statutory
aggravating circunstance or be used to rebut evidence presented

by the defense.® Hildwi n recogni zes that a defendant who pl aces

The State clearly attenpted to i ntroduce evi dence of appellant’s
drug dealing inits case in chief and the federal investigation
into his activities through two officers involved in the
i nvestigation. However, the trial court sustained defense
counsel’s objections, noting that such evidence did not relate
to a statutory aggravating factor. (PP 9-14). Defense counsel
noted that they were here for a nurder case and they
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hi s non-violent character in issue nmay be faced with rebuttal in
the formof specific acts of violence even though a conviction
was not obtained for the m sconduct. Hildwi n, 531 So. 2d at
127.

Sub judice, trial counsel’s tactical decisions shieldedthe
jury from hearing about such serious crimnal m sconduct.
However, the path post-conviction counsel argues should have
been taken clearly opens the door to such danmagi ng i nformati on.
Al | egations of significant brain damge are certainly countered
by Wndom s ability to interact with others and pursue drug
deal i ng as an occupation. |[|ndeed, his own experts were famli ar
with appellant’s chosen occupation and testified that his
paranoia or notives mght have been influenced by his drug
trafficking. (PCR-16, 699-700). Mbreover, questions concerning
W ndomis notive and intent are certainly fair ganme once a
def endant places his nmental condition into issue during the
penal ty phase.

It nmust be remenbered that Barch and Leinster talked to
appellant’s friends and fam |y nmenmbers, and ultinmately presented
five witnesses before the judge prior to sentencing. (Supp. Tr.

471-545-531). The choice not to present their testinony in the

specifically “avoided” making reference to drugs during the
trial. (PP 14).
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penalty phase before the jury therefore was clearly not a matter
of negligence or sinple failure to prepare.® |Indeed, despite
counsel s best efforts, appellant’s reputation as a drug deal er
was introduced and a drug related notive was revealed for the
mur der of Valerie Davis. (Supp. Tr. 504-507). However, the
jury was not present to hear this damagi ng revel ation.

Col | ateral counsel asserts that appellant’s agreenment with
the decision to waive mtigation evidence in front of the jury
was not valid. The record reveals that at the time of trial
appel l ant agreed with his attorneys decision not to present his
mtigation witnesses on before the jury. Appellant failed to
testify during the evidentiary hearing below to support his
claim The trial court rejected this claimbelow stating, in
part:

... The only evidence taken at the evidentiary hearing

regarding this matter was that of co-counsel, Kurt

Barch. His testinony revealed that while M. Leinster

did not consult M. Wndomin his presence (Barch’s)

after the state rested its case (HT 365), he conceded

that M. Leinster could have discussed strategy with

M. Wndomas was testified to in court on the record

at the penalty phase (HT 386). | mportantly, M.
W ndom did not take the stand and testify that his

This is in stark contrast to Blanco v. Singletary, 943 F.2d 1477
(11th Cir. 1991), where counsel had apparently only talked to the
def endant’ s brother prior to the penalty phase and his calls to
ot her potential w tnesses were not returned. |In Blanco not only
was there virtually no penalty phase investigation by counsel,
but the defendant’s waiver of mtigation was not based upon any
legitimate tactical consideration.
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record waiver was not knowi ng, vol unt ary, or

intelligent. The bare allegations in the notion
wi t hout nore, were insufficient to prove this sub-
claim

VWhen an evidentiary hearingis ordered, defendants
have the burden of comng forward with sonme evidence
to support his alleged grounds for relief. Failure to
present any evidence in support of the allegations
should result in denial of the claim In contrast,
there is no burden upon the state to produce any
evidence to refute the allegations. See Boisvert v.
State, 693 So. 2d 652 (Fla. 5'" DCA 1997)(defendant’s
post conviction claim that his attorney failed to
properly advise himregarding potential sentence was
deni ed because he did not testify in support of the
claimat the evidentiary hearing).

As there was no evidence offered at the hearing to establish
insufficient consultation or that appellant’s agreenment with his
attorneys strategic decision was invalid, this claim was
properly denied. The record reflects that appellant was nade
aware of the mtigation wtnesses counsel was prepared to
present in open court. At the very beginning of the penalty
phase Barch announced the followi ng |ist of potential mtigation
wi tnesses: “July Harp, Mae Tatum Andre Wal ker, WIllie May Ri ch,
Goria Wndom Adam ©Manuel, Frank Massey, Charlene Mobl ey,
Cer al dine Wndom Lena Wndom Dan Johnson. Possibly | may call
the State’s witness Mary Jackson. Lois Johnson, Shirley Bennan
(ph), and I believe that is all at this time.” (PP. 24). Since
five mtigation witnesses were actually presented to the judge
prior to sentencing, appellant was aware of the nature and
quality of available mtigation at the tinme of sentencing. The
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col l oquy during the penalty phase bel ow showed that appell ant
was aware of the mtigation that could be presented and that he
agreed with his attorneys strategi c decision not to present such
evi dence. (PP. 39-48). Appellant offered nothing to contradict
the record evidence of a knowing, voluntary, and intelligent
wai ver .

Assuni ng, arguendo, that counsel was deficient in failing
to procure the defense oriented experts post-conviction counsel
retained to testify during the evidentiary hearing below,

appel l ant has not satisfied the prejudice prong of Strickland.

The trial court provided the followi ng prejudice analysis
bel ow.

The record indicates that the jury was instructed
that they could find both the “extreme nental or
enotional disturbance” and “substantially inpaired
capacity of M. Wndomto appreciate the crimnality
of his conduct” mtigators (PT 103). The jury
apparently did not find that these factors outwei ghed
t he aggravating factors, and there is no reasonable
probability that the penalty phase outcome woul d have
been different had M. Leinster called nental health
wi t nesses such as Doctors Pincus and Beaver to
testify. First, as previously discussed, calling such
witnesses such witnesses would have resulted in
rebuttal testinony about M. W ndonm s background, and
woul d have opened the door to evidence which would

have explained that he shot some or all of his
victims because he believed they were police
informants or they owed him noney. When wei ghed

agai nst the effect of potentially devastating rebuttal
testimony by the prosecutor, the beneficial effect of
the mtigating testinony by Dr. Pincus and Dr. Beaver
would not have been great. Addi tionally, as
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previously pointed out, the foundational support for
much of the doctors testinony was | acki ng.

M. Wndom argues that M. Leinster’s attenpt to
justify the decision not to put on penalty phase
evidence by claimng it was strategic, since he was
afraid that this would elicit informtion about M.
W ndonmi s al |l eged drug activities, was groundl ess.
M. Wndom argues his famly's history of nental
illness, his head trauma i ncidents, and other evidence
would not have opened the door because it is
irrelevant. As an exanple, collateral counsel cites
the fact that M. Wndom s brain damage is irrel evant
to any drug activity and would not have opened the
door. Respectfully, | disagree. Most of the evidence
before this court indicates that M. Wndom not only
sol d drugs, he was apparently quite good at it. Since
he was unenpl oyed, it seens fairly safe to assune that
this illicit business enterprise was quite fruitful.
As previously noted, he bout a car for $8,500 cash R
398). His sister was able to come up with $15,000 in
cash to engage M. Leinster ® 403), and M. W ndom had
$10,000 in cash in a safe in a girlfriend s apartnment
® 417). Arguably, this would not only mlitate
against a jury’'s finding of brain damage, it does not
seem entirely unreasonable to assunme that he had a
hi gher | evel of intellectual functioning, and managed
his enterprise quite well.

(PCR- 26, 2647-48). See Breedlove v. State, 692 So. 2d 874 (Fl a.

1997) (findi ng no prejudice under Strickland where the benefit of

presenting additional w tnesses during the penalty phase was
| argely offset by the damaging revel ation of serious crimnal
m sconduct) .

Appellant’s reliance upon this Court’s decision in Rose v.
State, 675 So. 2d 567 (Fla. 1996) is msplaced. Trial counsel
in Rose did not even investigate the defendant’s nental status

and failed to uncover and present a |large amount of potentia
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mtigation.” Significantly, this Court noted that in Rose the
testimony of Dr. Toonmer regarding the statutory nental
mtigators during the evidentiary hearing was largely un-
i npeached. Rose, 675 So. 2d at 571.

In contrast, sub judice, not only did the State severely

test the opinions of the defense doctors on cross-exam nati on,
but their testinony was contradicted by the expert called by the
State, Dr. Merin. The trial court found Dr. Merin' s testinmony
to be nore credible than the testinony offered by the defense
doctors. Moreover, the mtigation value of such testinmony would
be offset in this case by damaging information brought out
t hrough cross-exam nation and rebuttal evidence (drug dealing
and drug rel ated motives for the nurders). A consideration not

present in Rose.? Appel | ant “nmust denonstrate that there

The ot her potential mtigation included the fact that Rose grew
up in poverty, that he was enmptionally and physically abused
t hr oughout his chil dhood, that he was | ocked in a closet by his
not her for extended periods, that he suffered severe head injury
ina 30 foot fall and suffered bl ackouts, that he had a | earning
disability, and was a chronic al coholic.

8Upon remand for presentation of the additional non-statutory and
statutory mtigation discussed in Rose, the jury again
recommended and the trial court once again inposed the death
sentence. The sentence was affirmed on direct appeal by this
Court. Rose v. State, 787 So. 2d 786, 802 (Fla. 2001)[Rose 11].
Interestingly enough, this Court noted that the trial court
correctly rejected the opinion of Dr. Tooner that the statutory
mental mtigators applied where his testinony was successfully
i npeached by the State on cross-exam nation. Rose I1, at S215.
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is a reasonabl e probability that, absent trial counsel’s error,
‘the sentencer ... would have concluded that the bal ance of
aggravating and mtigating circunstances did not warrant

death.’”” Cherry v. State, 781 So. 2d 1040, 1048 (Fla. 2000),

cert. denied, 122 S.Ct. 179 (2001) (quoting Strickland, 466 U. S.

at 695). Appellant made no such denonstration here. The trial
court in this case found two valid statutory aggravating
ci rcunstances, CCP and prior violent felony convictions. These

are two of the npst weighty aggravating circunmstances in

Florida’ s sentencing calculus. See e.g. Larkins v. State, 739
So. 2d 90 (Fla. 1999)(noting that heinous, atrocious, or cruel
and cold, calculated and preneditated aggravators are “two of
t he nost serious aggravators set out in the statutory sentencing

schene...”); Lindsey v. State, 636 So. 2d 1327 (Fla.), cert.

denied, 513 U. S. 972, 115 S. Ct. 444, 130 L.Ed.2d 354 (1994). O
particular weight is the fact that Wndom commtted nultiple
nmurders, killing three people and attenpting to kill a fourth.?®

Under the facts of this case, there is no reasonable probability

I'nterestingly enough, appellant nentions the non-statutory
mtigators that were devel oped included the fact he was caring
toward others and that he neither used or abused drugs and
al cohol. (Appellant’s Brief at 62, 66). These circunstances
are easily offset by the facts devel oped bel ow. Appel | ant
deprived one of his children of his nmother and grandnot her by
murdering them Moreover, while he may not have used drugs, he
profited from selling the highly addictive drug cocaine to
menbers of his conmunity.
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of a different sentence if Wndom had presented the highly
contested nmental health evidence in mtigation. This evidence
was not only contradicted by the State’s expert, but was offset
by the fact it opened the door to evidence that Wndom was a
successful cocai ne deal er who suspected that two of his victins

were police informants.® Routly v. State, 590 So. 2d 397, 401-

402 (Fla. 1991) (additional evidence as to defendant’s difficult
chil dhood and significant educational/behavioral problems did

not provide a reasonable probability of Ilife sentence if

evi dence had been presented); Porter v. State, 788 So. 2d 917
(Fla. 2001)(additional mtigation of history of alcohol abuse,
abusive chil dhood, and defendant’s mlitary history would not
make a difference in the sentence where the nmurders commtted

were “cold, calculated, and highly premeditated”).

F. The Trial Court Properly Rejected Appellant’s Claim That
Hi s Trial Counsel Mde Danmagi ng Adni ssions And Conceded
The State’'s Case

Appel | ant asserts that his trial counsel abandoned his role
as an advocate and essentially conceded the State’'s case in
aggravation during the penalty phase. The trial court rejected

this claimbelow stating, in part:

'Based on the evidence presented by trial counsel below, the
sentencing court found that appellant was under an extreme
mental or enotional disturbance at the tine he commtted the
mur ders.
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...As to the comments made during the penalty
phase, there was |i kewi se no prejudice for the reasons
set forth in the ruling on ClaimlIll, Part 2. Again,
M. Wndom had al ready been convicted of first-degree
premeditated mnurder, and counsel was attenpting to
restore credibility with the jury in order to make an
argunment for saving his client’s life. There was no
harm in conceding the validity of the jury's verdict
during the penalty phase, and it was a reasonable
trial strategy for M. Leinster to be realistic about
the facts of the case in order to restore a neasure of
credibility to the defense as it noved into the
penalty phase.

Finally, as set forth in Claimlll, Part 2, the
apparent concession that M. W ndomdeserved t he death
penalty was not a concession at all. M. Leinster’s

comments conceding that M. Wndom deserved the death
penalty and conceding the existence of the CCP
aggravator are taken entirely out of context. M .
W ndom had already been convicted of first-degree
premeditated nurder, and M. Leinster was faced with
a daunting task. As he stated matter-of-factly, “My
jobis totry to save a man’'s life, end of story.” It
would have strained his credibility, thereby
contributing to the difficulty of his task, to argue
t he verdict was unjust to the sanme jury which woul d be
i mposing a sentence. It was reasonable trial strategy
for M. Leinster to be realistic about the facts of
the case in order to restore a nmeasure of credibility
to the defense. The record al so denonstrates that he
argued vi gorously against the death penalty in general
and argued that executing M. Wndom would be just
anot her act of nurder. See penalty phase transcript,
pages 90-99.

(PCR- 26, 2654).

Once again, the State can add little to the trial court’s
detailed order denying relief on this claim The State notes,
however, that appellant fails to show what conpelling

alternative argunent was available to counsel regarding the
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aggravating circunstances. Certainly trial counsel would not
want to argue the aggravating circunmstances, rem nding the jury
again of the horrible crimes for which they had convicted the
appellant. Moreover, appellant fails to suggest an alternative
closing argunment that would have resulted in a life

recommendati on under the facts of this case. See Giffin v.

Delo, 33 F.3d 895, 903 (8" Cir. 1994)(“We agree with the
district court that there is no reason to conclude that a | onger
or nore passionate closing argunent would have resulted in an
alternative sentence or that the brief dispassionate argunment

underm ned the reliability of the jury' s sentence of death.”).

The State submts that argunment during the penalty phase is
uniquely a matter of trial strategy and tactics. Lei nster’s
argument agai nst the death penalty in general and arguing to the
jury that it was wong to take a human I|ife wunder any
circunmstances was certainly a reasonable argunment under the
circunstances of this case. Moreover, trial defense counsel
rem nded the jury of trial testinony indicating they had never
seen Wndom | ook Iike he did on the date of the nurders and tied
that testinmony to the statutory mental mtigator of extrene
mental or enotional disturbance. (PP. 97). Based upon this

record, appellant has not carried his burden of establishing
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ei t her defi ci ent performance or resul ting prej udi ce.
Accordingly, the trial court’s order denying relief nust be
af firmed.

Any assertion that counsel was ineffective for failing to
object to the | anguage of the CCP instruction is procedurally

barred. See Gorham v. State, 521 So. 2d 1067, 1070 (Fl a.

1988) (“Because a cl ai mof error regarding the instructions given
by the trial court should have been raised on direct appeal, the
i ssue is not cognizable through collateral attack”). A
challenge to the instruction was raised on direct appeal and
this claimmay not be relitigated under the guise of ineffective

assi stance of counsel. See Sireci v. State, 469 So. 2d 119, 120

(Fla. 1985)(“[c]lains previously raised on direct appeal wll
not be heard on a notion for post-conviction relief sinply
because those clains are raised under the guise of ineffective
assi stance of counsel”). The trial court properly found this
claim both without nmerit and/or procedurally barred below.

(PCR- 26, 2658-59). See Brown v. State, 755 So. 2d 616 (Fl a.

2000) (finding claim of error in CCP instruction procedurally
barred from consideration in post-conviction proceeding);

Maharaj v. State, 684 So. 2d 726 (Fla. 1996)(Post-conviction

relief petitioner’s clains which were either raised or could

have been raised on direct appeal were properly denied w thout

101



an evidentiary hearing).
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| SSUE | 1.

WHETHER THE TRI AL COURT ERRED I N SUMVARI LY
DENYI NG APPELLANT" S REMAI NI NG POST-
CONVI CTI ON CLAI MS.  ( STATED BY APPELLEE)

A. Appellant’s Claim That He Is “lnnocent” of First Deaqree
Murder And I nnocent O The Death Penalty Was Properly
Rej ect ed

Appel l ant generally attacks his death sentence wi thout
providing any factual basis or argunment for this Court to
conclude that he is either “innocent” of first degree nurder or
“innocent” of the death penalty. This vague clai mwas properly
rejected by the trial court below The trial court stated in
part:

...Again, the evidence of guilt presented at trial was
overwhel m ng, so there is no reasonable probability
that M. Wndom could show actual innocence, and he
has not alleged any facts to support such a finding.
His claimthat he | acked the nental capacity necessary
to form intent is |ikew se conclusory. Hi s death
penalty innocence clainms are procedurally barred
because they were already raised and rejected on

direct appeal. And, he refers to mtigating evidence
“di scussed el sewhere” but fails to explain how it
renders his death sentence “disproportionate.”

Therefore, this claimis insufficient because it |acks
supporting facts, and it is sunmarily deni ed.

(PCR- 26, 2657-58). Appel l ant’s lack of supporting facts or
argunment is sufficient to deny this claimon appeal. See Shere
v. State, 742 So. 2d 215, n. 6 (Fla. 1999)).

This record reflects that appellant was a drug deal er whose

chosen occupation was providing himwith “stress” such as the
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“rational” belief that sonmeone was out to kill him and the
probability of inprisonment based upon his recent arrests.
Appel lant wanted to settle all of his scores at once and
recogni zed that his course of conduct would “get his name in the
newspaper.” Appellant nurdered three people and attenpted to
murder a fourth. There is no question of his guilt and the
death sentence is the only appropriate punishment based upon

this record.

B. The Trial Court Properly Rejected Appellant’s Claim That
Florida' s Standard Jury Instructions I nproperly Shifted The
Burden I n The Penalty Phase

The trial court, citing Arbalaez v. State, 775 So. 2d 909

Fla. 2000), rejected this claim below as procedurally barred
because it could have been raised on direct appeal. ( PCR- 26,
2558-59). Moreover, the trial court found that trial counsel was
not ineffective in failing to object to these standard

instructions. Citing Harvey v. Dugger, 656 So. 2d 1253 (Fl a.

1995) (i neffective assi stance clai mbased on failure to object to
all egedly inproper burden shifting instructions was wthout

merit as a matter of |law) and Sochor v. State, 619 So. 2d 285,

291 (Fla. 1993)(Florida’s standard jury instructions fully
advise the jury of the inportance of its role). The jury was

properly instructed in this case. See Asay v. Mwore, 27 Fla. L

Weekly S577 (Fla. 2002) (“This Court has repeatedly rejected the
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argument that the standard i nstruction shifted the burden to the

defense.”) (citations omtted).

C. The Trial Court Properly Rejected Appellant’s Claim That

The Jury WAs I nproperly Instructed On The Cold.

Cal cul ated, And Preneditated Aggravator And That Counse

Was | neffective In Failing To Object To The I nstruction

The trial court rejected this claimas procedurally barred
bel ow, stating:

M. Wndom alleged the jury instruction on the cold,
cal cul ated, and preneditated aggravating factor (CCP)
was unconstitutionally vague and likely to cause
jurors to automatically characterize first-degree
mur der as invol ving the CCP aggravator. However, this
claimis procedurally barred. See Brown v. State, 755
So. 2d 616 (Fla. 2000)(claim of error in CCP jury
instruction is procedurally barred from consideration
in collateral action); Pope v. State, 601 So. 2d 221
(Fla. 1998)(claim that counsel was ineffective for
failing to object to CCP instruction is procedurally
barred).

(PCR- 26, 2659-60).

The trial court, citing Klokoc v. State, 589 So. 2d 219, 222

(Fla. 1991), recognized that counsel did not have any | egal
basis for arguing the CCP aggravator was unconstitutionally
vague. (PCR-26, 2659). This Court on direct appeal recognized
that the evidence supporting this aggravator as to the first

victimwas conpelling. Wndomyv. State, 656 So. 2d 432 (Fla.

1995) . The nmurder of Johnnie Lee was cold, calculated and
prenmedi tated under any view of the evidence presented in this

case. See Sireci v. State, 469 So. 2d 119, 120 (Fl a.
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1985)(“[c]lainms previously raised on direct appeal will not be
heard on a notion for post-conviction relief sinply because
those claims are raised wunder the guise of ineffective
assi stance of counsel.”)

D. The Trial Court Properly Rejected Appellant’s Claim That

Hi s Death Sentences Are The Result O An Automatic
Agar avating Circunstance

The trial court properly denied appellant’s claimthat his
deat h sentence rests upon an automati c aggravator based upon the
prior violent felony conviction aggravator being applied to his
cont enpor aneous nurder convictions. The trial court found this
i ssue procedurally barred as it coul d have been rai sed on direct

appeal. (PCR-26, 2660). See Vining v. State, 27 Fla. L. Wekly

S654 (Fla. 2002)(finding claimthat defendant’s death sentence
rests on an unconstitutional automatic circunstance “shoul d have
been raised on direct appeal and thus is procedurally barred”).
Asi de from being procedurally barred, as appellant recognizes,
this issue has been decidedly adversely to himby this Court. !
In fact, some variation of this issue was raised and rejected by

this Court on direct appeal. Wndom 656 So. 2d at 440.

E. The Trial Court Properly Rejected Wndonm s Cl ai mThat Rul es
Pronul gated By The Florida Bar Prohibiting Juror Interviews

“There i s nothing unfair about hol di ng appel | ant account abl e for
having comm tted nore than one nurder. Appellant had anple tine
to reflect after murdering his first victim and refrain from
commtting his additional acts of nurder.
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| n Unconsti tutional

The trial court rejected this claimbelow, finding theissue
procedural |y barred. (PCR- 26, 2660). Not only is the claim
procedurally barred, but it is clearly without nmerit. Appell ant
has failed to identify any specific issue raising the
possibility of juror msconduct which would warrant intrusive

post-trial inquiry of the jurors. See Mourris v. State, 811 So.

2d 661, 667 (Fla. 2002); Arbalaez v. State, 775 So. 2d 909, 920

(Fl a. 2000)).
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CONCLUSI ON

WHEREFORE, based on t he foregoi ng argunents and aut horities,
the State asks this Honorable Court to affirm the decision of
the trial court denying appellant’s notion for post-conviction
relief.

Respectfully submtted,

RI CHARD E. DORAN
ATTORNEY GENERAL

SCOTT A. BROWNE

Assi stant Attorney Ceneral
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