I N THE SUPREME COURT OF FLORI DA

CURTI S W NDOM
Petitioner,
V. CASE NO. SCQO2-2142
M CHAEL W MOORE,
Secretary, Departnment of Corrections,

State of Florida,

Respondent .

RESPONSE TO PETI TI ON FOR HABEAS CORPUS

AND

MEMORANDUM OF LAW

COVES NOW Respondent, M chael W More, Secretary of the

Departnment of Corrections for the State of Florida, by and
t hrough the Attorney General of the State of Florida and the

under si gned counsel, who answers the petition, and states:

PRELI M NARY STATENMENT

Respondent denies petitioner is being illegally restrained
and denies each and every allegation in the instant petition
indicating in any manner that petitioner is entitled to relief

fromthis Court.



RELEVANT PROCEDURAL HI STORY AND FACTS!

On Novenber 22, 1993, Assistant Public Defender Christopher
S. Quarles filed an 88 page brief on direct appeal of Wndom s
convictions and sentences. In this brief, appellate counsel
raised the follow ng thirteen clains:

| —- THE PROSECUTOR S DI SCRI M NATORY USE OF PEREMPTORY
CHALLENGES TO EXCLUDE M NORI TI ES FROM THE JURY DENI ED
W NDOM HI' S RI GHT TO AN | MPARTI AL JURY AS GUARANTEED BY
ARTICLE |, SECTION 16 OF THE FLORI DA CONSTI TUTI ON AND
THE SI XTH AND FOURTEENTH AMENDMENTS TO THE UNI TED
STATES CONSTI TUTI ON.

|1 —-THE TRI AL COURT ERRED IN ALLON NG THE STATE TO
| NTRODUCE | RRELEVANT, PREJUDICIAL EVIDENCE OF A
NONSTATUTORY AGGRAVATI NG FACTOR, SPECI FI CALLY THE
EFFECT OF THE MJURDERS ON THE COMMUNI TY' S CHI LDREN.

11— THE TRI AL COURT FAILED TO CONDUCT AN ADEQUATE
HEARI NG ABOUT COMPETENCY OF TRI AL COUNSEL.

| V—-THE | NTRODUCTI ON OF PREJUDI CI AL AND UNNECESSARY
PHOTOGRAPHS OF THE VICTIMs DENI ED CURTIS W NDOM HI S
RIGHT TO A FAIR TRI AL.

V—-THE TRI AL COURT’ S DENI AL OF APPELLANT' S ATTEMPT TO
CALL SERGEANT FUSCO AS A W TNESS UNCONSTI TUTI ONALLY
DEPRI VED W NDOM OF HI'S RI GHT TO PRESENT HI S DEFENSE.

VI —- THE | NSTRUCTI ON ON REASONABLE DOUBT DEPRI VED
APPELLANT OF DUE PROCESS AND A FAIR TRI AL.

VII|—-THE TRIAL COURT ERRED I N DENYI NG APPELLANT' S
REQUESTED SPECI AL JURY | NSTRUCTI ONS AT THE PENALTY
PHASE.

1A nore detail ed factual and procedural history is contained
in the State’s initial brief before this Court on post-
conviction revi ew.



VI1I--THE TRI AL COURT ERRED | N DENYI NG APPELLANT’ S
REQUESTED SPECI AL JURY | NSTRUCTI ONS AT THE PENALTY
PHASE.

| X—- THE TRI AL COURT ERRED | N FI NDI NG THAT THE CRI MES
WERE COWM TTED I N A COLD, CALCULATED AND PREMEDI TATED
MANNER, W THOUT ANY PRETENSE OF MORAL OR LEGAL
JUSTI FI CATI ON.

X—-THE TRI AL COURT ERRED | N FI NDI NG THE PRI OR VI OLENT
FELONY AGGRAVATI NG FACTOR WHERE THE ONLY OTHER
CONVI CTI ONS OF PRI OR FELONI ES VWVERE CONTEMPORANEQUS TO
THE MJRDERS.

XI-THE TRI AL COURT | MPROPERLY REJECTED SUBSTANTI AL,

COVPETENT, UNCONTROVERTED M TI GATI NG EVI DENCE BY
UNJUSTI FI ABLY G VING THE M TI GATION LITTLE, IF ANY,

WV\E| GHT.

XI'I -=THE DEATH PENALTY 1S DI SPROPORTI ONATE IN THI S
CASE.

XII'I —CONSTI TUTI ONALI TY OF SECTION 921.141, FLORIDA
STATUTES.

The State submtted its answer brief on February 25, 1994.
Appel | ate counsel filed a reply brief on March 15, 1994. This
Court struck the aggravating factor of CCP relating to the
murders of Mary Lubin and Val erie Davis, but otherw se affirned
W ndom s convictions and sentences in its opinion issued on

April 27, 1995. Wndomyv. State, 656 So. 2d 432 (Fla. 1995).




WHETHER FLORIDA'S CAPI TAL SENTENCI NG SCHEME IS
UNCONSTI TUTI ONAL WHERE THE STATUTE DEPRI VES H M OF HI S
RIGHT TO TRIAL BY JURY ON ESSENTI AL ELEMENTS OF
CAPI TAL FI RST DEGREE MJURDER

The decision in Apprendi v. New Jersey, 530 U. S. 466 (2000)

and the recently decided case of Ring v. Arizona, 2002 W

1357257 (U.S. June 24, 2002) do not provide any basis for
qgquestioni ng Wndonis convictions or resulting death sentences.?
This issue is procedurally barred as trial counsel did not | odge
the specific constitutional objections below to Florida' s

capital sentencing statute that he posits here. See Blanco v.

Wai nwi ght, 507 So. 2d 1377, 1384 (Fla. 1987)("[H] abeas corpus

is not a vehicle for obtaining a second appeal of issues which
were raised, or should have been raised, on direct appeal or
whi ch were waived at trial.”). While Apprendi was not decided
until after Wndoms trial, this fact does not excuse W ndom
fromraising the | egal tenets and factual basis for his argunment
at trial below. 1In any case, Wndom s argunent that Florida's
capital sentencing statute is invalid is wthout nerit.
This Court has declined to invalidate Florida s capita

sentencing | aw based on Ring. Bottoson v. State, 27 Fla. L.

Ring was decided after the instant habeas petition was
filed.



Weekly S891 (Fla. Oct. 24, 2002). |In Barnes v. State, 794 So.

2d 590 (Fla. 2001), this Court found an alleged Apprendi® error
had not been preserved for appellate review. The United States
Suprenme Court has al so held that an Apprendi claimis not plain

error. United States v. Cotton, 122 S.Ct. 1781 (2002) (hol ding

an indictnent’s failure to include the quantity of drugs was an
Apprendi  error but it did not seriously affect fairness,
integrity, or public reputation of judicial proceedings, and
thus did not riseto level of plain error). These cases confirm
t hat any possible constitutional violation under Apprendi is not
“fundanmental error” warranting judicial reviewof an unpreserved
claim

Even if Apprendi error could be deemed fundanmental in sonme
contexts, the present case does not provide the facts for such
a conclusion here. Wndomfails to acknow edge that, due to the
exi stence of his “prior violent felony conviction” aggravating

factor, the judge was authorized to inpose the death penalty

SRing is nerely an extension of Apprendi. Clearly, the
application of Apprendi was limted to (1) factual findings,
ot her than prior conviction, (2) which increase the statutory
maxi mum for a charged offense. Because the Arizona Suprene
Court interpreted its |law as prescribing only a life sentence
upon conviction for first-degree nurder, Ring, 122 S.C. at
2436; Ring v. State, 25 P.3d 1139, 1150 (Ariz. 2001), Ring fits
squarely within the Apprendi holding, and thus, the Ring
deci si on does not extend or expand the Sixth Anmendnent right at

i ssue in Apprendi.




even if additional jury findings nmay be deemed necessary in the

context of other cases. See Bottoson, 27 Fla. L. Wekly at

S898; S900 (J. Shaw, concurring; J. Pariente, concurring). It
is undisputed that Wndom s judge properly found the existence
of the prior conviction factor, and therefore no additional jury
findings were required with regard to Wndonm's eligibility to

receive the death penalty. Alnendarez-Torres v. United States,

523 U. S. 224 (1998) (prior conviction properly used by judge
al one to enhance defendant’s statutorily authorized puni shnent).
Since the defect alleged to invalidate the statute - |ack of
jury findings to enhance the sentence - is not inplicated in
this case due to the existence of the prior convictions, Wndom

has no standing to challenge any potential error in the

applicationof the statute on other facts. | f Wndom had no
prior conviction, his sentence would still be constitutionally
val i d. According to Wndom Florida's capital statute is

constitutionally flawed due to its failure to require that a
“death qualifying aggravating factor” be alleged in the
i ndi ct nent and expressly found by a jury. This argunment is
prem sed on a fundamental m sunderstanding of Florida law. In
Ring, the United States Suprene Court applied Apprendi to
i nvalidate Arizona’ s capital sentencing schene, which required

a judge, acting alone, to determne a capital defendant’s



eligibility for the death penalty. In Florida, unlike Arizona,
death eligibility is determ ned by the jury upon conviction for

first degree nmurder. See Bottoson, 27 Fla. L. Wekly at S893;

S902 (J. Quince, concurring; J. Lewis, concurring); Shere v.
Moore, 27 Fla. L. Wekly S752, S754 (Fla. Sept. 12, 2002)
(statutory maxi mum sentence for first degree murder is death);

MIls v. Moore, 786 So. 2d 532, 538 (Fla.), cert. denied, 532

U S. 1015 (2001) (sane). Ring is not applicable in Florida
because capital punishnment is not an “enhanced” sentence for
first degree murder; accordingly, no further jury findings are
required.

Thus, W ndom s argunent that an aggravating factor nust be
alleged in the indictnent and expressly found by a jury beyond
a reasonable doubt is without nerit, as the existence of an
aggravating factor is a determnation that concerns the
def endant’ s selection for capital punishnment, rather than his
eligibility for the death penalty. Clearly, Ring does not
require jury findings for sentencing, only for eligibility. As
Justice Scalia stated, Ring “has nothing to do wth jury
sentencing.” Ring, 122 S.Ct. at 2445. Apprendi and Ring
involve the jury’s role in determ ning death eligibility, but do
not require that the actual selection of sentence be made by a

jury. Quoting Proffitt v. Florida, 428 U S. 242, 252 (1976),




Ring acknow edged that “[i]t has never [been] suggested that
jury sentencing is constitutionally required.”* Ring, 122 S.Ct.
at 2447, n.4. Rather, Ring involves only the requirenent that
the jury find the defendant death eligible. That determ nation
must be nade by the jury, while the actual sentencing deci sion

may constitutionally be made by the trial court. See Spazi ano

v. Florida, 468 U S. 447, 459 (1984) (finding Sixth Amendment

has no guarantee of right to jury trial on issue of sentence).

I n addition, even if an aggravating factor is construed to
determne eligibility rather than sel ection, the suggestion that
it must be charged in the indictment has no basis in law. This

clai m has been repeatedly rejected. See Hildwin v. State, 531

So. 2d 124, 128 (Fla. 1988) (rejecting claimthat Florida |aw
makes aggravating factors into elenments of the offense so as to
make t he defendant death-eligible), aff’d., 490 U. S. 638 (1989);

Li ght bourne v. State, 438 So. 2d 380 (Fla. 1983) (aggravating

circunmstances do not need to be charged in indictnent). I n

addition, United States Suprenme Court precedent does not support

W ndom s position. Hurtado v. California, 110 U.S. 516 (1984)

iSee Harris v. Al abama, 513 U. S. 504, 515 (1995) (holding
that “[t]he Constitution permts the trial judge, acting al one,
to inpose a capital sentence. It is thus not offended when a
State further requires the sentencing judge to consider a jury’s
recommendation and trusts the judge to give it the proper
wei ght . )




(holding there is no requirenent for an indictnent in state
capital cases). Apprendi did not address the indictnment issue.
Apprendi, 530 U.S. at 477, n.3. Ring simlarly did not address
the issue, and although Ring, in part, overruled Walton v.
Arizona, 497 U.S. 639 (1990), this claimwas rejected by this
Court prior to Walton being deci ded and does not, in any way,
rely on Walton for support. Therefore, Ring does not conpel
further consideration of this issue.

Thus, W ndom s death sentence satisfies the Sixth Amendment
as construed in Ring. H's prior violent felony convictions
permtted the judge to inpose a capital sentence, even wi thout
jury invol venment. In addition, by returning a unaninous
recommendati on for death, his jury necessarily found beyond a
reasonabl e doubt that at | east one statutory aggravating factor
exi st ed. Ring nerely requires a jury, rather than a judge
acting al one, make the determ nation of certain factors and t hat
t hose factors be established beyond a reasonabl e doubt. These
requi renents have been met in this case. The jury was
instructed that the aggravators had to be proven beyond a
reasonabl e doubt. Following the instructions, Wndoms jury
recommended a death sentence, 12-0. Clearly, aggravation was

proven beyond a reasonable doubt. See Hildwin v. Florida, 490

U.S. 638 (1989) (holding that where jury nade a sentencing



recommendation of death it necessarily engaged in the fact
finding required for inposition of a higher sentence, that is,
the determ nation that at | east one aggravating factor had been
proved). Because the finding of an aggravating factor clearly
aut horized the inposition of a death sentence, the requirenment
that a jury determne the conviction to have been a capital
offense is fulfilled.

W ndomi s specul ation that the jury may have di sagreed as to
whi ch aggravating factors existed, or disregarded t he
instructions to consider aggravating factors, is unwarranted.
Jurors are presuned to follow the court’s instructions, and

jurors are not required to agree on different theories of

liability. See Schad v. Arizona, 501 U.S. 624 (1991) (jury need
not agree on alternative theories of prosecution).

I n conclusion, aggravating factors in Florida are not
elements of the offense, but are constitutionally mandated
capi tal sentencing guidelines. Florida s capital sentencing
schenme affords the sentencer the guidelines to follow in
determ ni ng the various sentencing selection factors related to
the offense and the offender by providing accepted statutory
aggravating factors and mtigating circunstances to be
considered. G ven that a defendant faces the statutory maxi num

sentence of death upon conviction of first degree nurder, the

10



enpl oynent of further proceedings to exam ne the assorted
“sentencing selection factors,” does not violate due process.
The plain | anguage of Apprendi and Ring establishes that those
cases cone into play when a defendant is exposed to a penalty
exceeding the maximum allowable wunder the jury's verdict.
Because W ndomwas deat h el igi bl e upon convi ction, Ring does not
invalidate his death sentence or render Florida s sentencing

scheme unconstituti onal

(I
VWHETHER MR. W NDOM WAS DENI ED THE RI GHT TO
EFFECTI VE ASSI STANCE OF COUNSEL ON DI RECT
APPEAL? ( STATED BY RESPONDENT) .

W ndom al | eges that he was denied the right to effective
representation on direct appeal because counsel failed to raise
several potential issues of prosecutorial m sconduct on direct
appeal. The State disagrees.

A. Prelim nary Statenent On Applicable Legal Standards

A state crim nal defendant is entitl ed under the Due Process

Cl ause of the Fourteenth Amendnent to the effective assi stance

of counsel on direct appeal. Evitts v. Lucey, 469 U. S. 387
(1985). O course, the proper test of attorney performance is
that of reasonably effective assistance. Strickland v.
Washi ngton, 466 U.S. 668 (1984). The two prong test for

i neffective assistance established in Strickland requires a

11



def endant to show deficient performance by counsel and that the
deficient performance prejudiced the defense. If a claim of
i neffectiveness can be di sposed of on the prejudice prong, there

is no need to consider the deficiency prong. Strickland, 466

U.S. at 697; Provenzano v. State, 616 So. 2d 428, 432 (Fla

1993). Prejudice is only established with a showing that the
result of the proceedi ng was fundanentally unfair or unreliable.

Lockhart v. Fretwell, 506 U. S. 364 (1993).

The Suprenme Court recogni zed that “since time beyond menory”
experienced advocates “have enphasized the inportance of
wi nnowi ng out weaker arguments on appeal and focusing on one
central issue if possible, or at nmpst on a few key issues.”

Jones v. Barnes, 463 U S. 745, 751-52 (1983). The failure of

appel l ate counsel to brief an issue which is without nmerit is
not a deficient performance which falls measurably outside the

range of professionally acceptable perfornmance. See Card v.

State, 497 So. 2d 1169, 1177 (Fla. 1986), cert. denied, 481 U. S.

1059 (1987). Mor eover, an appellate attorney will not be
considered ineffective for failing to raise issues that have

little or no chance of success. Engle v. Duggar, 576 So. 2d 696

(Fla. 1991). Finally, appellate counsel is “not ineffective
for failing to raise issues not preserved for appeal.” Medina

v. Dugger, 586 So. 2d 317, 318 (Fla. 1991).

12



B. Analysis O Petitioner’'s Clains

At the outset, the State notes that defense counsel filed
an 88 page brief raising thirteen separate all egations of error.
W ndom has not shown that any of the additional clained errors
are stronger or nore viable than the clainms raised by appellate
counsel on direct appeal. Nor can he show that the result of
his direct appeal is unreliable or unfair based upon appellate
counsel s all eged deficiencies. Consequently, he has failed to
establish his appel |l ate counsel provided i neffective assi stance.

| . Prosecutor | nplying Personal Know edge OF W ndonis Viol ent
Pr opensities

W ndom maintains that during cross-exam nation of Jack
Luckett the prosecutor inperm ssibly insinuated that he had
personal know edge of evidence not admtted at trial. The
comment at issue cane as the result of the prosecutor attenpting
to test the opinion of witness Luckett that he did not know
W ndomto be a “violent person.” (TR 327). Leinster was able
to bring that observation out over the State’'s objection during
cross-examnation in the guilt phase. On re-direct, the
prosecut or sought to test that opinion by asking himabout any

acts of violence he was aware of between Wndom and his

girlfriend. (TR. 330-331). The entire comment was, as
follows: “M. Leinster knows this is an argunment with his
girlfriend.” (TR 331). Lei nster objected and noved for a

13



mstrial after telling the jury, “lI don’t know any such thing.”
(TR 331). The prosecutor was upset because w tness Luckett
left the jury with the “false” inmpression that W ndom has never
been violent. (TR 334).

The trial court provided a curative instruction to the jury
with Leinster’s bl essing, advising the jurors: “Please disregard
of (sic) the coments that the |awyers make to each other
bet ween t hensel ves. That is inappropriate and | have asked t hem
to stop that. W are only concerned about this trial.” (TR
335). Utimately, on re-direct, Luckett reaffirmed his view
that he had never seen Wndom get into a violent situation.
(TR, 336). However, Luckett did state that he had seen W ndom
get into an “argunment.” (TR. 336).

Areviewof the trial transcript reveals that this i ssue was
insignificant and the trial court cured any potential prejudice
with an instruction. Mreover, the prosecutor only insinuated
that W ndom had an “argunent” with his girlfriend. Even if
Leinster knew this to be true, an argunment anong boyfriend and
girlfriend is hardly the type of prejudicial disclosure that
woul d warrant the severe sanction of a mstrial. Raising this
issue on direct appeal would only serve to dilute the nore

substantial allegations of error raised by appellate counsel

See Atkins v. Dugger, 541 So. 2d 1165, 1167 (Fla. 1989) (“Most

14



successful appellate counsel agree that from a tactical
standpoint it is nore advantageous to raise only the strongest
poi nts on appeal and that the assertion of every conceivable
argunment often has the effect of diluting the stronger points”).
Appel | ate counsel was not ineffective in failing to raise this
i nconsequential issue on direct appeal.

1. The Prosecutor’s Guilt Phase Cl osi ng Argunent

W ndomnext asserts that counsel was i neffective for failing
to raise allegations of error surrounding the prosecutor’s
closing argunent. W ndom has failed to establish either
deficient performance or resulting prejudice based upon the
conpl ai ned of comments in closing.

First, the State notes that the prosecutor’s comrent
regarding the testinmony of Dr. Kirkland was not preserved for
review by an objection bel ow. It is well established that
counsel wll not be deenmed ineffective for failing to raise
claims pertaining to prosecutorial arguments which were not

objected to at trial. Ferguson v. Singletary, 632 So. 2d 53, 58

(Fla. 1993); Kelley v. Dugger, 597 So. 2d 262, 263 (Fla. 1992);

Medina v. Dugger, 586 So.2d 317, 318 (Fla. 1991)(appellate

counsel is “not ineffective for failing to raise issues not
preserved for appeal”). Appel l ant’s invocation of the term

“fundanmental” error to circunvent the procedural bar is

15



unavailing in this case. In order to constitute fundanmenta
error, the prosecutor’s statenents had to “reach down into the
validity of the trial itself to the extent that a verdict of
guilty could not have been obtained w thout the assistance of

the alleged error.” State v. Delva, 575 So. 2d 643, 644-45

(Fla. 1991)(quoting Brown v. State, 124 So. 2d 481, 484 (Fla.

1960). The conpl ained of coments in this case clearly do not

meet this standard. See Sins v. State, 681 So. 2d 1112, 1116-17

(Fla. 1996) (cl ai med errors when prosecutor referred to def endant
as a liar, accused defense counsel of msleading the jury, and
bol stered his attacks on Sinms’ credibility by expressing his
personal views and know edge of extra-record matters, not
properly before the Court on appeal w thout an objection)(citing

Craig v. State, 510 So. 2d 857, 864 (Fla. 1987, cert. denied,

484 U.S. 1020 (1988)).

In any case, the prosecutor’s summary of Dr. Kirkland s
testimony, was, generally speaking, |argely accurate. Dr .
Ki r kl and did not diagnose Wndom with any nmgjor nental
di sorder. G ven the facts related to himin a question by the
prosecutor, Dr. Kirkland admtted that the conduct itself did
not suggest W ndom was i ncapabl e of intending his actions. (TR

590). Moreover, given the fact the jury was directed (TR 650,

16



669-777)°> to use their own recollection of the trial testinony,
it cannot be said such comments, even if overstated, rise to the
| evel of error, let alone fundamental error.

On the remaining all egations Wndomsinply points to brief
statenments nade by the prosecutor and alleges that the record

does not support the statenments. See Duest v. Dugger, 555 So.

2d 849, 851-852 (Fla. 1990) (“The purpose of an appellate brief
is to present argunents in support of the points on appeal.
Merely making reference to argunents below w thout further
elucidation does not suffice to preserve issues, and these
claims are deened to have been waived”). Assunmi ng that such
brief reference preserves the issue for review in this pleading,
the State notes that these coments were not preserved for
appeal by an objection below Consequently, appellate counsel
cannot be faulted for failing to raise such clains on appeal.
As for the prosecutor’s statenment regardi ng Wndom waiting
for victim Mary Lubin, this was a fair inference from the
evi dence. W ndom knew that she worked a very short distance

fromValerie' s home. Wndomcould have fairly assunmed that she

SNot only did the jurors receive an instruction prior to the
argunment, but during the argunment the jury received the
adnonition to use their own recollection of the facts over that

provi ded by the attorneys. “...As | said before, what the
attorneys say is not evidence. So, if you recall it to be
different, then as a group you recall it the way you renenber,
not the way the lawers remenber it.” (TR 670).

17



woul d cone hone after |earning her daughter had been shot. I n
any case, defense counsel effectively addressed the prosecutor’s
assertion in his closing argunment: “Mary Lubin. M. Ashton says
that he waited for Mary Lubin to conme to that street corner.
How in the world woul d he know that Mary Lubin is coni ng | ooki ng
for hin? This as another conpletely accidental nmeeting.” (TR
681). W ndom has failed to denonstrate his appellate counse
shoul d have raised such a neritless issue on direct appeal

[11. Penal ty Phase Cl osi nhg Argument

The State notes the conplained of penalty phase closing
argument was not preserved for appeal by an objection below. As
such, appell ate counsel cannot be deened i neffective for failing
to raise the issue on direct appeal.

In any case, the portion of the prosecutor’s argunent
claimed as error was not inproper. The prosecutor was sinply
addressing the instructions and the fact the jury had heard very
little of the defendant’s background or character. (PP. 87-88).
This did not constitute an inpermssible burden shifting
argument, but was sinply a fair comment on the state of the
evi dence. I ndeed, trial defense counsel’'s tactical decision
kept out nost of the evidence relating to Wndom s background,
whi ch of course, included the fact that he was a successful

cocai ne dealer at the tinme he commtted the nurders. | nst ead,

18



def ense counsel focused on the evidence indicating that these
murders were commtted in sone type of enotional frenzy and they
were clearly out of character with his normal, non-violent
char acter.

Even assum ng t he argunent was sonehow i nproper, failingto
raise this i ssue on appeal did not render the result of W ndon s
direct appeal unfair or unreliable. If the prosecutor’s
comments in this case were deenmed to be inproper, such comments
are not reversible error, let alone fundanental, where the
remarks did not becone a feature of the trial. There is no
guestion that the same result in the penalty phase woul d obtain
even w t hout the conpl ai ned of comments. W ndom nurdered three
people and attenpted to nurder a fourth, the jury’'s penalty

phase vote was 12-0. See generally Sins v. State, 602 So. 2d

1253, 1257 (Fl a. 1992) (rejecting <claim of ineffective
assi stance of counsel for failure to object to Golden Rule

violation), cert. denied, 506 U S. 1065 (1993); Bertolotti V.

State, 476 So. 2d 130, 133 (Fla. 1985) (prosecutor’s penalty
phase closing argument not egregious enough to warrant new
sent enci ng) .

| V. Cunul ati ve Error

As not ed above, the asserted comment errors were either not

i nproper or they were so inconsequential that they could not

19



have any inpact upon guilt or penalty phases. Consequent |y,

W ndomis cunul ative error allegation nmust fail. Mel endez v.

State, 718 So. 2d 746, 749 (Fla. 1998) (where clainms were either
meritless or procedurally barred, there was no cunul ati ve effect

to consider).

WHEREFORE, based on t he foregoi ng argunents and aut horities,

the instant Petition for Wit of Habeas Corpus should be
sunmarily denied on the nerits.

Respectfully subm tted,

RI CHARD E. DORAN
ATTORNEY GENERAL

SCOTT A. BROWNE

Assi stant Attorney General
Fl ori da Bar No. 0802743
West wood Center, Suite 700
2002 North Lois Avenue
Tanpa, Florida 33607-2366
(813) 801-0600

(813) 356-1292 (Fax)

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the

foregoing has been furnished by U S. Mail to Jeffrey M Hazen,

Assistant CCRC - N, 1533-B South Monroe Street, Tall ahassee
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Fl orida 32301, on this ___ day of January, 2003.

CERTI FI CATE OF FONT COMPLI ANCE

| HEREBY CERTIFY that the size and style of type used in

this response is 12-point Courier New, in conpliance with Fla.

R. App. P. 9.210(a)(2).

COUNSEL FOR RESPONDENT
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