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Veols W\b\(\&f\\} Sy o2t

A\ prono Flokdres . As Lurrantly 6 Skake prisoner n
Yre. BlocidoDeoartment oF toeree Fions Vowsed o Evecq-
lodes Correcdional Trstiution purSuorr\' 4o a Comiicrion
and SerfenCe \mpose_,c\ \oy the, Nonarob\e Paul L. BocK man,
Cremi Cour ﬁ\.\éﬁ% ;XA and Foc Beoward (,Dun’-\:y ,\2\0\3\&
and Wil be. \'Q:ch_,rﬁu,& Yo 08 RQ.SPD(\ALQ‘\" /A PP&L\\&n‘\— or
Elekoher . Twe Stode oF Florida will be ceferred Yoos
o CetiiRener oc Svore . e telal reened or cecords on
C\P‘)Z_Q\ wWill be ceferced Yo 0 TR, o R .



_S‘\"R‘\‘Qfﬂ&(‘ér oF the, Case And Focds

Q\Q_SQC)V\AQX\SV , DO Moetn 24, 2000, -"—‘.\QA o morian +o
Cacrocy "\\\Qs’gck\ Sentence puducwév Ao Flo. R, Cefm . P.
3.300 (o) moYion ,Sa-wnich he asserts Hhat he s enldt
led Yo be. re-serdrenced undes Yhe 1904 Senkency ng Gu-
ide\ines . pucsuoatrdo His Louscts decsions °\n_H_Q’.g%3__

V. Stede., 756 soud b0 {Fla.2000); and Teapp v. Yree., 760
$0.2d 424 (sla.2.000) .

On Jdune. 18,2000 1 Yhe State did £iled Hodie response o
the Moatton Qdiming Hhet because, appe\\arﬁ-/ Re.spondent
recefved an upward departuce Sentence. oft 1o years , he
wos aot odversely abfected by +he 1045 Seatencing quide-
lines (R) . on dune 28,2000, Yoo Yo Court dond ed Hhe
Mation For Yheeemsons contatned tn Yhe Stoke's Resoonse”

oN _Su'_\_\( 124 2,000 . Yhe O\Q,spbnc\a,n-\— &?\z& G ﬂap‘\\\{ Yo Hhe
Shade's response (R) . on November 8, 2,000 f Hhe Ao Couct

denied same. bud eiled 4o &*\&Q\ngﬂ portion of Hae record
vbou%"mg respondent _H%g%;(‘_\rn\\zn\ojo_ (RY .

P\QSPDﬂdQﬂ‘\' Gppcm\\ ed the dentol of dhe o) courlds
ordes +o Hhe Fourth Diakdied Couct o Ap |, and on

March 30, 2001 1 Hhat Conet Qvected X rioner Yo S owl



(‘...c;ué?.. \/\\\ry Yae detal Coucts ordec dtp\y“\qg Yhe doron

Should not be. ceversed (RY. dN &9[)9,0_\, qusponde.rr\— arque.
Hed, T Phe Eouc P DiskyA s prQ.\I?buS deAstons On
Dovis V. stade 791s02d W37 (Rla. A% DeAa 2001 ) ) Lemon V.

State. 1 769 ss2d HiA (slo. A DeA 2000); Fledehee v, state,

80080 bbb (Fla. 4 pea2.001) that wes Correerly euled
upon in thele deeistons | Respandent was cabited 46 re-
fe-f under H%%g because Yae %\‘Q\-u*b_r\\{ fackors W08 0=
\alsd Yo Yhe. v(lﬁponé\m\}r and Y Yelol court AN uiR Nz ed
+he. 1095 Sentenct nq gu“\dcz,\?nes oftec the State £8led Yhe-
e Mafion +o Q’Sgr().\l(ﬁ*e‘ « Ne. Q\czspbndm-\- PD?TTJ('S oud Hhad
+he. Stede ; Courd (el Courd) used agatnst Wim e G&Q\m\lk\d
Su?&\?ﬂz &Q_.‘nf-\—ucz Lrom Fhe, \908 senten ctng g\? ide\Pnes,

Senceshent Tawnich heSs entiHed Ao re)ied under Heqas .

V\Qspc(ﬂfm\— c«;g,ue;c\ anﬁ__‘c_m*r?nm&\'\\y acgue What
W il et oe, &\spu—h& an Can nat \oe. &\SQUAQA ot
?\tspbﬁésu‘\‘\‘ Fledchher would hose seeued Yhe Same.

4D year Sentence Without o (:\Qpcnhl'u e . '\-_\e.%%ﬁ ;_Lemon /
ElQ_*’(‘_hQJ‘. The Fbur%ﬁ\sjrr?c_\' Q.Du\'"\' B‘\} -{\PPQQ_\ Sone the

+Ra\ Court s the. Shate out of Yhe fourth Disk et enough

He. 4o refoke. Mo t‘Q..“::‘DDﬂASLfY\‘ Heons L\\&\\ng?. \sut
+hey fatilde refude. and Ao_mcns%r&m_% C%QP\ nat e Re-

Sfm&m-\-'s ﬁg%; QM&\\QJBQ ;and Yrorearer e Foucth
D‘s‘\vjc\- reNersed and remanded nSe Servtence. for father
Considesrotton of s SQ!\‘\’QJ\Q.&\QQ) Q,\n(s.\\e.n_ga . See _Lemon V.

3.



SNroke, 7bAse.2d 417 (Fla H¥W DA 2000) « T Yre Tourth Dea

review of the. record veeols Yok Respondent received o
g\f\)&\b\n& QSQ\"CL\[GZ\'Q,A dan-hr 2 . Thus ., ¥nok Court Coannot
OQreR Wi Yhe ol tourt —\~\neér\ ("(LSPDYHA?_Y‘\"’ Was nm\— CA-—

versely affueived oy use of the 1885 Scaresheet. Tereadorc,
Hhe Aol Coucd Asd ‘3(‘6‘3&(’-\’\/\\] ve-Serenc2d Wae Re.xpm&uﬁ-
toa propechly spvz\)cmz& Caccacted \QAd ghdelne. Seoreshest
o L5 months %a Yo € lacida An_.‘nr—\m(zn-\- of Correction Sn
Whichn Q\QS‘)DﬂdQﬁ‘\‘ 8 Youfn \Q o E\:Q.(;g\QAQS enereconal Tash

and Yo wit s prepasing Yo be dransfer Yo Temoka Correckion-
ol Tasvihullon e o %ob Tode. .



_SummmSL oF Fre ARGUMENT

Tre Tourtn ik was Cocreek Sn tevers ng
+he. denial of P\Qspbndzn\-’s Meblon To Correck Sentence.

Elest, ‘\‘\' S‘ﬂDU\A e, SURRR et Yo Svow Feom Yne Fourth
rakney esocde and Yne w.spmém-\— oc \((S\nu\ Vo BN

ord o TalRa) Bried fom Hre FourbhDisheted Hhot
he Sode Sn both tourks Could nor Sow or vefute
Phe eespandent Hegas Wnallenge ek he wisuld hale
recefved Yhe Same Ho_yeor Sentence. witthout o decnchue
Foom Yhe \Qa4 sentench ng gub\c\e,\“\ nes . T Qleor\y -

veals Seorn 02 r2tord Bnedr s wios aQQVDPV?u& R0 Hhe
Four‘\'\r\(b“\sxvr“\év AQQ?\SB\D(\ n vuﬂ(&v\d (\5(3 for ‘Q’U{'B\)V\Qf
Consadecation of s Sm\vncfmg QrallenaR . TTmais
not an exfidentiary detersminadion moder \necause. v
QPPQQSS Leomn Y Foco 0‘?‘ Yhe (‘%Cbrd Haed P\QSPDﬂ&ZH']‘
recined an oggraveted gutde\ine deporture Sentence $rom
+he 1995 Smjczncf\n’g gu‘\c\_e,\“me, SLoreshesy. %eeond, ¥he
S‘D\'u-\'oﬁy "\3%\’&\1&3@\% TROSONS '_gb\\lm Lor CSQ,PC»X\'\K Q,B\O
s Cose o Anvalid ‘oecause, ne, feasons ARuen ar

Conatant With e v&pbndcan‘\-'s Co-defendants .
Accocdimly: Me. Jores tesiHed Yok B wat Names Sdea
+o oo (R.272).




ARGUMENT

The Triol Coury Rexersioly Eeced

In ’be,pos\f\ng U\)\A\oxA Feomn The

Guide)ines Becoust None OF The

Geounds For 'DQQQC*U(‘Q, Ace No\id
Tn s Cose

A VicBm Bspecdolly Vulnerolle Due To Age. or Physical oc Mental
Wisalei\ iy

Respondent asser¥s once agdin o5 Yo Pae depoarrure Seatence
Stakute autnerizing senfencing ennancement ot armned co\o\amf_y Sentence
o Fror 0osts ond thak o) Foe prevdia) nor Fral nor ok the. Sertencing he-
oG wos ¥ne deparure, Jround ener Proven by o prepondesance of Fne
evidance ¥rak dne Vickim wos espedolly Vulnesoble Yoy ¥ne deferdand
due ¥n age or physicol or mento) AisaBNiyy . The skexe d%4 \n Lok eelyed
on s depaciure ground 65 4o ol times. Theretore , Wris wos avk o
Valld orsund for deporyure . See: Green v.stake , bb% sod 798 (Fla.H¥peA
(995 ), Johnson v. Sta¥e., b8 30.2d W\ (Fla. 2ndDen 10G7); Rosado v. Shate

£Qs0.24 595 (Fla. App. 44 ist 19970 MPilliams v State s 691 s0.2d 1158 (Fla.4#ncA

1997 ), covper v.Stake, , 7bH so.2d Q34 (Fla. App. 4+ Dist. 2000) .

Rﬁpﬁn&%{\-\— AmQuls Yred s statred reoason Ror dmpmr-\—uro_ %
improper betause W essentially Sneres n +he Chme Shseld ¢ e and
Fhot the Stake. must have additional $ackors Yo agyrovate Yhe defend-
ant /Respondent seatence . The Respondent never came $ncontack

wWith the vicEm as dar a8 Yhis ’3rb\.\nc\ \oQ_o\Qg applicable .

b.



The Shodute Does Not C_\mrly Allow
The. Prectse Reason Given By The Tral

Sud’gz_'ro Authorize An Erhantement
OF A Sentence For Viectim Vulnerabwiy
0n The FacYk Peesent Here

This S‘\'é\’\.f\’()(;j ceoson for an m\\aﬂ&m\" AQ_POS \' ure. tomes
fesen Seefinn A21.001b (3)(3), Flortda Stautes (1995) Wnieh pro-
vides:

(3) ‘kggravq\-? ng GecumsYantes under M o A2p-

artuce Lrom e ﬁm\\v.nc_‘wlc, Sd\&\?nes 2% W_Q.%m&o}g:\u&\’ -
fed Ynclude, but ace nok Vet ed Yo

(3) The Viekin Wos Qﬁp@i\&\b Vuleeseole due Yo a's'2
o t‘;‘n"\;sku\ or eoral &b\sob‘“b .

when Yo reo) toucx i’\m?bm A&?G.\'Xf\.\% San\-o_n e .‘chc}ts

+hod Support depachuce musk oe proven by e pm?onéo:o.mg, ok
+he evidence . West's F.5A. R.ce. . Rule 3.701 () (), Misay V. State,
(30 3020 bzl (Fla. 48 Dea 0O4) . Sentence depastuse Cannot be. bosed

bn rensons Yok are fockered Gake guide\ines Seoresmeet or are
inhacent Components of tre time . See: Misthler V. Skoke. , 488 sod
523 (fla. \A8b); Shull NDugger, 515 so2d 748 (Fla.\ag7) ; Dacriscwl V.
Stake, b42 S.1d b\5, 11 (Flo. HBBeA \AAH) . The tour¥s Siest departure
reasen, Viekion Valnecokility bosed on physical c\"\s&\d\\‘\ﬁ . does o
Juskily depactue 30 ¥e Snstant case . seckion A21.00\@)() 1 Florida,
Stodutes (1996) provides for o depactuse. from +he Sentending guide)ines
H " the Viekim wos especiolly Vulneralle. due Yo oge. or physicol or
mental c\'\sm\o"\\'\‘-\;_y Z There. was no evidence offered Ao Su??br‘\‘ e, (\Q.gar\mve,



TN Hhe cose o bor o Ve rq&pond&n-\'. only Ws ca-defendants .
See.: Wermedt v, Stake. 51n7 s0.2d 882 (Fla. \A90).

Therefore., ¥is gr ound S °\n<xpp\‘\c.o)o\z +o the V\ngonc\m-l-.

B. Defendant Taduced A Minor 1o ?o.r*\-o\cf\ps:\ﬁ AN Agj OF The OF-
Fonses Pending Before ‘M@u«*‘ For 'h%sgcs"r\-?on .

This SVDUOAE\S A noY S\\PPBV‘\'Z.A \,QY (0 P(Q,an&u“&nc.& 0'(\}
e evidence | more \mpcr’:-onﬂ_y ; aven 1§ Phe co-dedendant wos o
:\\N enilR when Yhe Cetme deturred , thee s ho-\—W\rr)Q“m e cecocd
A Susg\s,oﬁr ok Q\QSPD(‘\AQ!Y\' ?nAuC_QA o Miaoe Yo C..bmw\b\‘\' Such
CRme . Tadeed, ese 038 \ocey v stake 1527 s6.2d 833 (Fla.\# Do
1988), We don'd hnow ® whs ndute.d wWhe” Td. ok 883, See. Also - Gre
ant v. Stake, 584 So2d 438 (Fla. \$Dea 91} Von Cactec v, syote , 468
So.2 270 1280 (Flo. \# Dea\Ads) (M The Second reason s Saua\td because
+he Foack thod Pre detendant carried out The CAme. with the. ossish.
onee ofFa minor s SasutSicient Yo Austify o deportuce ... . There
was an spec’ific widance presented which weuld Sndicate. e
9\0.590(\(\%‘(* Wwod sudficient Convro\ Q«\A &U.\'\r\mp\'&j oNer YWne minor
o Justidy o dmpox\-ucm Feom e gulde\ines” ),

This S‘\Or\—w\'og renson Yor aa aNaNCe onaent do.par\'ura Comes
Leom SeeXon A2\, 001 3)(9).

(3) A%m\\&ﬁng Aiecumstance under ek a depacture £eom
.SQ.-(\‘\'Q('\Q:\(\’S QuideNines s r20son aloly :\us\-@?o_c\ ntlude |, buk ace
noY \Tenthed 4o+

(4) Defendantinduced o wlaor to Qarﬁc_"\?cérm N any of
the offenses pending before Yhe Court for dispostition .



RQsPonAQrér o\eo Contlaue Yo contrends Yhek Fre Sentence.

°\mposs2,6 % Yhe case o bar ; wdh Sentence. exceeded Yhe 3\)"\&&.—
ltaes , are invalid because the trasons given therefore are nat

c\eos and taviading . see: YonCacker v.stote, 468 sond 276, 286 [ Fla.
Istdealads) . Fack Ynck mspmdm\- o- PQI‘PQ’:\TO:\M‘ WaS & Minor LaS
nota Qeor and Qoml"\nc"\ns czcson:)us\-"i(fj?ns éan\'ufq_ feom Yne

Sm\'md’mﬁ 3u‘\(\z\°\nc2.s where Wne Gourt made. ao Hind ﬁ:s Ao re-

Sponc\a,rr\' Yaduce or excercised any Qu-\-\\br"\:\;y or Control over Yhe
minor . Lacey V. Stode. 1 527 so2d 883 (Fla. \st dea 1688); willsams v.

Stake s 49% sod 1308 (Fla. 1980) / _Kelar v. state s L40sed at 122 (Fla. Ap. IDtst
AN Sones v, Stake s LlQ soxd 1097 (Fla. 4pp. 3Dist 199b).

Therefore , Hhis dQPQr\—ura Emund s olso ?naPp\?c_a\o\a as 3+ 3s
UnSu?PoA-e_cX by o pmpond@mnc.a of +he. evldence .

C. Primacy Offense Ts At Level 7 or W’\g\r\u And The Dedendant WHos
Been tonvieted of One OF Mace. difense That Scored, de Would Have. Seared,

At Aa 0ffense Level 8 oc \-V'\%hq_v .

The ol Cours thated on $nal reosen for Ae,pm"\'uro, "¢ bated on Se-
cYion A2t 00l {3 (RY ) wihich provides Hhak ™ the. pel mary offense s Sas-
red ot offense \ane\ 7 ar highes | Snwmon vz.sponchrr\— only have a \evel
Foue S 6 peioc WWiehis o Sram& heft a Whed d@gr& %z\orm - Yhe Respon-

dent Qrgues Hhok Pre shede. A% noY estalbhish W \93/ o gerbr\c\Q_ranQQ,
of +he evidence oy £ Yng Yo Yntesduce o coerhifted Copy of the pr?Or'

Conviekion oc sthar documentodian FQ_J}u'\‘?rB e defendant /Resoondent
t\eim Yn Yo SQ.r\\v.n&nS \\mf"\ng and Yhereodter . Bae of Yne most Pun-
damental pr'inc.‘fphzs of Florida Law ‘s Mok Pana\ SYatutes must be $te-

Q.



fely eonsteued. ¢+ Stode v.fackeon 52l so2d 58 (Fla. 1988)

This printiple uleo:\g\ly roste on Hhe due prdeess fequire-
mants thet Qﬂm?na.b must S%y wWith Seme. Pre_é\s?bn X~
actly whak is prahibited . Untortunately, $.az1.001b(3)
(e) hos not_yet heen tonstrued by an QPPQ.HCA’Q Cour +
and is ambigous . Respondent tontends Hhat $his dep-
artuce ’grbun(\ \s °mapp\?c_a\o\t An AMs case because™

hos een tonvicted” means tonvicked of an offense level

8 oc \r\‘\g\\u \oefore. e, ¢ prmmission oF Ahe ecime, for winich
[~} ° - L o
dQ.Pgr-Fum_. Sentrente \S \m 903(2.(:\ < IS m—\u—c‘mz?co:\—\m of

the Stotute Would be consishent wivh e \eois\atu re's
policy reflected In e hab'itual Selony offerdor St-
otute Hhot an individual whe hos beon Canvicked ,
Subsequently Comeiits anttner stfonse. nas cejected

his or hec Dppor‘\’un"\tj to reform and Should oo Seatence.
mere nass\nly . 3. 775,084 (8) Fla. Stak. (Va9 . T Ahss Cose,
?\QSPbﬂéUQ\' A Aot Commit the Cime for wWdh dmp(\\’-\-ura.
wcxs"\mposed G\«\%.( he was (‘_bn\lb\Q:\—Q_A D—Q- '\\ﬁa. \Q_\lo_\ d GW'QnSR,
or Nighner. Fnally, Yne respondent questions Hhe. Vold-

e'\-\,;y d s reosbn Sor émpcw-\um, N W amounts Yo do-
oub\& Qoun’?w;& Yo delendoays | P\o.spbr\c\m\-'s prior Convick-
160 whrere 3 hoe olrendy beon used n arr?vfrlg ‘o o po’in'l-
total for Hhe persumptive seatence ranQe. - See: Hendeix
N. Stode. . 475 So.ad 1208 (Fla. \Q85) .

10,



T Stoke V. Dacctsau s bl0sozd 268,271 (Fla.1995)

C ciminol (l(‘:\"\\l?}_y Q\rk.&g_\_y sncluded on Hhe defendante Score-
shee / hewever , may aok be considered a second Yime for do-
pocture ceostns . Hendeix v. Stake , 475 s0.24 12:18,1220 [Fla.1985),

{ P\o_sponc\m\—'s prior tonvicton (5) Coud not e used as basis

for cle.?or-ﬁng feom pre,sump-ﬁve. Sentence under 39.1’\‘\'0.!\(3")9 qu-
fde\tnes ; Where prior recard had been used in arriving ot po'm-\'
+otal for presumptive Sentente. range. ).

At a minimum, S.02\.00i0 is amb"\fgous 0s 4o What Y hos
been convicted” mean , and aqy ambiguity in a ediminal Stadute
must be resolved 5n faver of the accused . Negeon v.state , 30k %.d

104 (Fla. 1925). when Q.on9‘|'ru°\qg & svodrue. , wle mustfallow +he fn-
+eat of the lQ‘g"\s\a-\rum 10 exprossed by +Hhe \anquage. of +he st+-

arute 3‘\\/7{\3 the Stakutery language S+s usual and ordfno.'c:y me-
C\fﬁn’%. unless an me‘i\cju'\ﬂ exists . Granem v. Shte , 472 so.xd

HbHd (Fla.\485) ; ﬂaug V. Auld ., 450 5024 211 (Fla.\a8H ). A CéimSna) Stak-

ute Ns S*r"\c_-\-’\\y construed Sn Sovor of e aecused . Stode. v. Qack-

SR/ 521s 5024 58 (F1a. 1988 )7 Mee Xs V. stake. 754 so2d 10z, 103 (fla.App. | Disk
2000 ).

Appocently | \n é@pm\"ms up\m.cc\ from Yo gu'\&z,\ﬁnzs
Hhe cecocd Snows Pnok Mo Yo\ tourk wae dn eccor Loc QPPN:GQ
the Feearm Stoduke 775.08701) ofttes Qm-\u‘\—“\nﬂ Hhat the vespon-
dent aover possed o Fireaem  Yoereofker Wne. tonck alsd ercoc b
Qn\\w\c_?ng e &u\o\:&rj Lrom a Second c\QﬂﬂQﬁL --QQ,\DQ] up 4o a Hrst
dugree feloqy . Tn Pis Lase s Respondent Flekcner never possed afezarm
0ad he drial Lourt record does not tndfeote Yok Fleteher Comniiled

1.




Sc:;b\a Q;v‘ime, nor A B, ceenrd fadteate Yok e, POSSQA p
Coxry . or dfsPI&yo.d any dmdly wseapon .
Berouse none of the departure grmmc\s are valld in

Y5 Cone, rQ.Sponﬂ\.Qn-\"s -\‘rori-_y (40) year prison Semtence mush
be reversed bosed on ™ Mater 8F Lawi? and remanded concu-
reent With e faurtiDerdet Decision Sa Sleldcher v . Stade, |,

860 so0.2d Lozl (Fla. Aoo. 4 ™k 2001 ) s Lemon v. steke 769 s0.2d 417 (Fle.
Hbpn A 2000) . '

Noted : Thwe exidence prq,SQn-\—z& o +eia) AW ot reacln
Hhe \evel of proof necessagy to establish anysne, of +he bhree,
rensons given for departure oy o preponderance of the. eutd-
onee. .

Also Note.: The -\-r\c».\ju&ﬁt Seded A Ye rn,spon(\o.m\- Se-
nlrmcf\ng heacing os follow

T Hhink %ome of Yhe matters
Which the Skake calised $n thede
motion +o Q\ng.\no?m_ arz matters

whidh Yhe. lacida Suprame. Court
has \ndicoded ace not app ropr’fa’rv_

factors Yo (}9&?&\10}@ - While they

0re \isted Witria Yhe Contexd

of +he Flodida Stetudes At becomes

O Vesy Wnteresting deteemination

03 Fo whnich Yokes greaker priority,
the \Ts¥ng gy +he \eois\eruce. of +he.
Sh\'u\—uv_y reasons 4o aggro\\lo:\z or the

V2.



Suprzma. Cour's dickale thalt
n pocBleulac Cases Yaey dontt
apply . (T . Vsl1v poge 575 Iine22
~25 and57b \Vine \-8).

Here . in the “astent Cose. . Yne YAal f&uéam WS NRNer
for 2uce on Wnedvec e eould e Aoy wly dn Yhe Sta¥e's reosons
o agyroneke vased on Wae $loctde Supreme Court has Indic-
oted ace ot a&)propr‘ﬁﬁm Foctoes Yo gr&\lm\—m or Yhe \eg-
tslature Stedukory rensons .'T\ne_ﬁuggg@. Redeoted Hhatit
becones a ey Snteresting dexermination osYo wWich of
the. Fwd (The supreme Court oe The \Q,QTS\OC\'\M'K ) Yot tokes
Srw‘\’e_r princity . The Q\z,spbnc\uw\— points itk ek e
Ha\ﬁuc\(g(z, LOS AALEE Sure 05 Yo Who e should rely on
N moﬁrr\g WMs derecmninetton 0S Yo whaebher he Should
degock buk SRde. Wne gxfxém\‘iﬂzs o2 A on the. Sade’s

theeo ceosdvns fo 099raNaYe. . Fuebhervdre.  Hhe Yl Courd
Sentrenced Yhe RQSPDHM 1o an upulcwd Ampar“Fura, wWHH-
out giving velld written ressons for departure . see CodpRr
V. Shate, 7004 sord 424 (Fla.App. 44 Disk 2000) ;_Rosads V. Shate , 44|
35.24 545 (Fla.l\pp.‘-l‘ﬂ"ﬁ‘is-\—. 19917 ), _Shull v Duager . 515 so2d 748
(Flo.1489) 7 Lacey v.shake 527 50.2d 883 (Fla. 15t Deq 1988 ] -

Hendely . skede, 475 s02d 1218 (Fla. 1985 ) ;_Shake, v Lackson |
52lo s0:d 58 (F1a. 1988 ) ; Negron v.state . 304k so2d 04 (Fla. (a715)

\3,



The ¥elol Couck erQA N Tmpos‘m(g any dwaﬂ—urm
8¢ nfence grmw Hran the po_rmﬂss'i\o\e, one -Cell up -

ward Yncrease. .

Thecetore. . bosed on Yhese ?—Tn&{’r)gs Fhis alsd Wes
ecced not 4o otve Valtd reosons for departure. tn wrﬂr'igg
by the ¥r?a\:) ucégt, and beﬁr;g %o o8 6 Moter of Law @
the rQSanc\m\' Shou\d o Qn‘\%ir\zc& {0 rQSinrm@\Qg
Witina the guﬂ&\?ne_s . SL\ying on Coopes, Shull v,
'DQQ%Lr , Hendrix + Jackson . Alc:.%ron .

ARGUMENT ||
The Respondent Sentence Ss
Tlega\ PursuontTo Thne \*z{ggs
V\\.\\‘\ n’g

Once agdn W c@spbﬁée,n\— o\\eging ek he Ts
adversely affected Yoy the Hegas Raling because the trial

Court did Ta Yok committed ceversible eccor Wik n
the, Sm\—mcf\f)g Seuekuce, thc\! %0:\' ‘\'\r\QrQ:PDrQ D\* be —
came. llegal 08 wellas unconsthtonal urder+he.

1995 Smirmd(lc} 3@\&\'%&5. Aceordinaly + the. Supreme,
Couct held 9n Hecas \I.SjrcA'_,’BQSo.zcl 20 (Fla.2.000) Yho
C.\n&p\'?_r 05- 184, Lawis of Florida doesSa Sacr Violates
the Single Subject rule, contRined 3n Acticie 1\, Secton

\4.



b, ot +he Flofide Conshibulion .

The vespbndsuﬂ' 4% 3 fock %\\QA wdhin
He wWindow Pu'iod becouse Ws ofense, pecurred on
FQ_brqu 2.149b which Yhe Supr(z,me, court hald thed
the Windo® pq,r?od Lor thallenges Yo Chapter a5-184,
wou\d begin on i+ e Mectlve dode, of ockaber 1,1995,

when Qhepter 41-97, Laws of Flortda reenacted +he
1665 amendments 3n hapter a5-184, as part of +he Flo-

ride Steutes \Rendial cdoption. see: Trapp v.stake,

700D 5024 24 (Fla. 2000), williams v. state s 25 Fla. k. wleeKly (0)
2101 (Fla. 15+ Dea 2000), Seotth v. shate , 25 Fla. k. wleeKly (D)

127153 (€Fla. \st DeA 2000) .

The “;\r\S\Q, 3\;\05%&‘\' rL.x\L LAS V?o\a\'QA \Es_y act
uniru?n'ir)g Sm’ro_nc,"\qg gu‘(dz\\’nms and Qrou?sfons for ds-

meshe Vialence | Yherefore , moking Onaptes 95~ 184, 3lI-
0_9&\ as well as unconsBiutional . See - .\:\23%5_)&2@&, NO

5003851 ;_Smarr v. Stode, s 2ls Fla. L. wWeeKly (35676 (Fla.2001);
Schumaker v.stade. s 773524 et 51k (Ela. 2000); Etienne V.
Stade . 2l Fla. L. weelKly (3924 (Flo. 4% den 2001 ); Lemon v. State

7169 5624 117 (Fla. 4% pea 2.000)7_Eledeher v.dtade s 80050.2d 62k
(Fla. 4% dea 2001) .

Tre Yaa) Couct SQ_!\SFQI\QSLA VNS yaStlely dzn—\'
+r o '91_\"\&9_\3(\(&, eﬁgv&\\@rzd szpar\—urz_ L Atence.
Under Yne \Q%% sSentencs NG g\f\da_\? eSS .

1S.



Tn Yo Fbuv)tlﬁ _D’\S‘\TQ\C.‘\'. \"Q_\IQXSQ.A Cmd
renanded for attachments of portons of the.

recsrad m‘?u\-“w}g Aespordent's Heaas Challenge,
br Further Consfderallon of Kis. 5Qn'\*rznt°\r’13 Uh-

&\\Q_ﬁ’g& Stz Loemnon V. S%ede , 7 (09 so.2d Y17 (Flo. 45

DLA 2000 ) .

The FourthDisteiet raview of Wne cecned
reveols +Hhot vzspm%%— recodved o ,gu"\&m\?no,
Qﬂgr&u&*\td C\(Lp(lr -\'Lmz, AR LSTELS ¢ L Cannot OSFQ,Q,
With Hhe +Ral Coucd Brak O.PPQ,\\G\’\‘\' LOaS Not
odversely offected by use of the \89% Serre-
Shoot . See Exhib A" \qas Sa0re st .

e Yda) Couet $ed\ed Yo damonsteate and
0lso attack porylons ofF Yo voeord (*Q,%\—\’Qg {Q-

Spoadent J—\_o.%%i,t\\m\\q,n o .
The Fourth Dishich ranviowed Yhe. r2.Cord
and covaal Hnelr cmspbndm\' A3d $n Peet cecelved

Q. quideline. aopCaNGREA departine, and Haode re-

spondant was advaesely offocted oy use, of the
1995 Seoresheot .

lb.



P\;LSQor\C\in\‘ Q_D(\)\'Rﬁ ue, 3\’D G qu) ‘\'\‘\0,3('
no+ only Hhat Hne +elal Couck £o\ Yo dem-

onstrate. 0nd odtachhnents of porfRons of
+he record vtzr\\'u\:?r\’g 3s l:\x%%s_(‘_\n&\\o_ng@ \out

Fesled Yo Q\Q\knbw\@c\g@ Yot r@spon&en%- e~
ceived o gu\&ﬁ ne Q\E&(‘C\\\ c\\—md C&L@QFHFQ)

Senyence, .

oOnee Qrgd’\n 30 ocder Yo be enttfed
1o celiet pursuant 4o Q«_z%%g , Yhe, defendont/

u99q,\\an3r/ Rmpmdzn%— Must C\\\%QJ thed he

OC She dozs_ in foet meet both prongs undzr
e Heggs deciston as follow:

. Wis or Mer CRme Yol within
He whindom peried Lovered ou ,_\\y%%%_?

2. His o Wor Sentence. tould not
have oeen ?mPDSQ& w tHHhsut o d&p—
Octuce From Yne ¢G4 Senten8ng
Quide\ines £

T both answers ace affSematrve , Hhe,
vmpemc\m\— Snould e, resentince $n actord-

ance widrh e Valsd \ows tn elfect o Ye H’me,
+Hhot e mspon&ﬁ Commited Ws ofense (s) .

(7



" T PR Cose, & oor , the msponc&uﬂ‘ ot-
Pence A% oecur WA Yhe wlndod pczr?ocL and
Hred he esuld not haue been oble Yo ceceie,
Hhe Same &—briy (40) yeor Sentence. under the

1994 quide)Tnes ithsut ol decarture . See
Sthumaker; Lemon ; Douts ;s Fletier.

Thecetore , Fleroner does 3n oot mwz:\*
Hhe Yoo prong Fesk or ﬁ%%s and ds eniii-
kA ‘o co\Viel.

?\qspméanjr Flatcner also tontends dhat

his depﬁr\—ur& Serence. oo (QD\LQ,rnQ;A \Qy +he,
unconastuBanal Qhagkzr \aw Q\mc:\\\enfgczd 1 Hhis

tose , 0nd +hot therefore , Wis Sentence.3s \\&gal
0nd Yhet Fne, Fourth Distier tourt was G-

reett Wwhen Hhey reversed Respondant Sentence
becouse Yre Stede never adtocin portien of

e cecod QDnQ\uSTVij r@?u*%gg s \;&ggg;
Ohall eNQe. Nor Nas Yhe Srede Yrowmn Hhod aspon -

dent Lould probobly have. receiued the Same.
'pbr-ty ( 40) year Sentence. Linder +ne 104 Smﬁnc?gg
gu‘idoj‘tnes Witheut o Amparhm . See_Schumaker,

I8.




&G%Lrl’x@ikmsms Teom Yo Seeond ek
15 TnconSiskent .Qm\gﬂgous Yo VprDﬂC\JIﬂ‘l’ be.-
Couse. e Stedudory reasons for departure,
oy hoave eon Consistant Yo Yheie Cime (s)
but the (%PD(\(\SZ!T" S‘:A-cém\‘ofry re0sonSs for
dc_pc;r%urq, LS based Soly on Wis to-de-
fendants LN Hhe cacord reveals Hhod
e rQs,pbnd.Qn‘\* atd not houe (‘;\Qy+\n°wr\_g ‘o
do wihh Pre sald &.me .

Lonclustion

«Ac_cord"m(g\,y » Yhe re,spondan+ Ansder

Bt Svmou\d b SCQO-\Q.ARﬂ Levor of
He Fourth DiskR el Court Vu\ang

LN WaS fender on ff\ugus\‘ 29,
200\ . T4 Ss 30 prggo,d.

Rw;pm@ \ly Subns Hd,

Alphonso Fledelar# (13,9
Everglades Correctional Thst
P.o. Q)é:x A44n00

o

Miami, Flortda 33194-9000
A2 21 b-L

19.



