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PRELI M NARY STATENMENT

The Petitioner was the Prosecuti on and Respondent was the
Def endant in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County,
Florida. 1In this brief, the parties shall be referred to as
t hey appear before this Honorable Court of Appeal except that
Petitioner may al so be referred to as the State.

In this brief, the synbol "R'" will be used to denote the
record on appeal.

Al'l enphasis in this brief is supplied by Petitioner

unl ess ot herwi se i ndi cat ed.



STATEMENT OF THE CASE AND FACTS

After being convicted of robbery with a firearm
Respondent, on March 24, 2000, filed a notion to correct

illegal sentence pursuant to Fla. R Crim P.

3.800(a)(“Mdtion”) wherein he clains that he is entitled to be
re-sentenced under the 1994 sentenci ng gui delines, pursuant to

this Court’s decisions in Heggs v. State, 759 So.2d 620 (Fla.

2000) and Trapp v. State, 760 So.2d 924 (Fla. 2000)(R).

On June 19, 2000, the State filed its response to the
Motion claimng that because Appellant received an upward
departure sentence of 40 years!, he was not adversely affected
by the 1995 sentencing guidelines (R). By order dated June
28, 2000, the trial court denied the Mdtion “for the reasons
contained in the State’s Response....” (R).

Appel lant then filed a belated reply to the State’s
response to his Mdtion on July 12, 2000 (R). The trial court,
apparently treating the belated reply as a notion for

reconsi deration, denied sanme by order dated Novenmber 8, 2000

The reasons relied by the sentencing court in inposing
t he departure sentence were that (1) the victimwas especially
vul nerabl e due to age or physical or nental disability; (2)
Appel l ant induced a mnor to participate in the offense; and
(3) the primary of fense was scored at |evel 7 or higher and
Appel | ant has been convicted of one or nore offense that
scored, or would have scored, at an offense |level 8 or higher

(R).



(R

Respondent appeal ed the denial of the trial court’s order
to the Fourth District Court of Appeal, and on March 30, 2001,
that Court directed Petitioner to show cause why the tri al
court’s order denying the Mtion should not be reversed (R)
On appeal, Petitioner argued that, despite the Fourth

District’s previous decisions in Davis v. State, 791 So.2d

1137 (Fla. 4th DCA 2001)2 and Lenon v. State, 769 So.2d 417

(Fla. 4th DCA 2000), rev. granted, 791 So.2d 1101 (Fla. 2001),

Respondent was not entitled to relief under Heggs because the
statutory factors utilized by the trial court in determ ning
whet her and to what extent to upward depart fromthe 1995
sentenci ng gui delines were unaffected by Heggs. Thus,
Petitioner argued that the same departure sentence sentence
coul d have been i nposed under the 1994 sentenci ng gui delines,
and therefore, Respondent has not denonstrated that he has

been prejudiced by utilization of the 1995 ones. Heggs; Kwil

v. State, 768 So.2d 502 (Fla. 2d DCA 2000); Ray v. State, 772

So.2d 18 (Fla. 2d DCA 2000).
The Fourth District Court rejected Petitioner’s argunent

and, followi ng Davis and Lenon, reversed the trial court’s

’Petitioner notes that it has filed a notice to i nvoke the
di scretionary jurisdiction of this Court. State v. Davis,
Case No.: SC01-1600.




order sunmmarily denying the Motion. |In doing so, the Court

remanded for attachment of the record refuting Respondent’s

claim “or further consideration of his sentencing chall enge.

Fletcher v. State, 800 So.2d 626 (Fla. 4th DCA 2001) (App. A).

On Petitioner’s notion, the Fourth District certified conflict

with Kwl and Ray, as it had done in Davis. Fletcher (App. A).

Thi s appeal follows.



SUMVARY OF THE ARGUNMENT

The Fourth District erred in reversing the denial of
Respondent’s notion to correct sentence. First, it should be
sufficient to show that the trial court could have inposed the
sanme departure sentence under either the 1994 or 1995
sentenci ng schenmes. Second, given the fact that this was an
appeal froma notion to correct illegal sentence, it was
i nappropriate to “remand for further consideration of his
sentencing challenge.” This is an evidentiary determ nation
not appropriate for resolution in a Fla. R Crim P. 3.800(a)
proceedi ng. Because the trial court’s order denying the notion
to correct sentence should have been affirned in its entirety,
this Court nust quash the decision of the appellate court
insofar as that court purported to reverse the trial court’s

denial of the nption to correct.



ARGUMENT

THE TRI AL COURT WAS CORRECT | N SUMMARI LY
DENYI NG APPELLANT’ S MOTI ON TO CORRECT
SENTENCE UNDER HEGGS SI NCE THE UPWARD
DEPARTURE SENTENCE COULD HAVE BEEN | MPOSED
UNDER THE 1994 GUI DELI NES AS WELL AS THE
1995 GUI DELI NES AND THE FOURTH DI STRI CT
ERRONEQUSLY REVERSED AND REMANDED.

In the instant case, Respondent filed a Fla. R Crim P.

3.800(a) notion asserting that he was entitled to re-
sentenci ng pursuant to Heggs. The trial court denied that
mot i on and Respondent appeal ed the order to the Fourth
District Court of Appeal. The Fourth District reversed the
trial court’s denial of the notion The State submts that the
Fourth District erred in doing so.

Relying on its decisions in Lenmon and Davis, the Fourth
District stated, “[o]Jur review of the record reveal s that
Appel | ant received a guideline aggravated departure. Thus, we
cannot agree with the trial court that Appellant was not
adversely affected by use of the 1995 scoresheet.” Fletcher.
(App. A).

This Court, in Heggs, held that the 1995 anendnents to
the 1994 Cuidelines were, for a time, unconstitutional because

the chapter |aw which instituted the amendnents viol ated the



single subject rule. This Court later found that only people
who comm tted their offenses during the wi ndow period from
Cct ober 1, 1995, to May 24, 1997, had standing to attack
sentences i nposed under the 1995 gui delines on the grounds
that the sentences were inposed pursuant to these

unconstitutional statutory anmendnments. Trapp v. State, 760

So. 2d 924 (Fla. 2000). In turn, only those people “adversely
af fected” by the unconstitutional amendnents were entitled to
relief. Heggs, 759 So. 2d at 627.

Al t hough Respondent appears to have standing to assert a
Heggs chal |l enge since (1) the offense was conmtted on
February 1, 1996, which is within the w ndow peri od
establi shed by Trapp, and (2) a 1995 gui deline scoresheet was
prepared in that case, Respondent is not entitled to Heggs
relief because Respondent was not adversely affected by the
unconstitutional anmendnments to the guidelines. Respondent was
not adversely affected because the 40-year sentence inposed
was an upward departure sentence. Further, as argued bel ow,
there were no changes to the statutory aggravating factors
relied upon by the trial court between the 1994 and 1995
gui del i nes.

I n other words, because the sentence was an upward

departure, Respondent could still have received the sane



sentence regardl ess of whether the trial court prepared a 1994
gui del i nes scoresheet or a 1995 gui delines scoresheet.
Respondent thus has failed to denponstrate that he was
adversely affected by the use of a 1995 scoresheet as is

required by Heggs. Cf., Hines v. State, 587 So. 2d 620 (Fla.

2d DCA 1991)(error in calculation of scoresheet harm ess where
departure sentence woul d have been inposed regardl ess),

approved sub nom, State v. Mackey, 719 So. 2d 284 (Fla.

1998) (error in use of wong scoresheet harnl ess where its use

benefitted rather than harnmed defendant); Rubin v. State, 734

So. 2d 1089 (Fla. 3d DCA 1999)(error in scoresheet calculation
harm ess where trial court would have i nposed departure
sentence anyway). Accordingly, the trial court properly denied
his claimfor relief on this ground.

The Second District correctly recogni zed that Heggs
relief was not available for upward departure sentences in
Kwil and Ray. In those cases, the Second District noted that
the record reflected that the trial court sentenced the
defendants to an upward departure sentence based on three
statutory factors that were equally valid under the 1994 and
1995 sentencing guidelines. The Second District stated that
because the defendants were not, therefore, adversely affected

by the unconstitutional anmendnents to the sentencing



gui delines, they were not entitled to relief.

This Court’s own decision in Heggs supports the State’'s
reasoning in the instant case and the Second District’s
reasoning in Kwil and Ray. Although the facts of the Heggs
case are distinguishable fromthose at bar, as well as those
in Kwil and Ray in that Heggs did not involve a upward
departure sentence, the general principles announced in Heggs
are still applicable to the instant case. In Heggs, this
Court held that relief would not be due where it could be
shown that the trial court could have inposed the sane 1995
gui del i nes sentence under the 1994 guidelines wthout a
departure. In so doing, this Court did not require the trial
court, in denying a Heggs claim to denonstrate that it would
have i nposed the sanme sentence under the 1994 gui deli nes;
rather, this Court nmade it clear that it was sufficient to
denonstrate that the trial court could have inposed the sane
sentence under the 1994 gui deli nes.

This is contrary to the Fourth District’s conclusion in
this case and in Lenon where it stated that "relief nay not be
due where it can be shown that the trial court would have
i nposed the same 1995 gui delines departure sentence under the
1994 guidelines.” Lenpbn, 769 So. 2d at 418 (enphasis added).

Essentially, the Fourth District has inposed a heavier burden



t han Heggs al | ows.
Ot her cases support the State’s reasoning. For exanpl e,
Heggs does not apply in cases where a defendant is sentenced

as a habitual offender. Arce v. State, 762 So. 2d 1003 (Fl a.

4th DCA 2000) (a habitual offender sentence is not subject to

t he gui delines provisions of section 921.001); Ford v. State,

763 So. 2d 1273 (Fla. 4th DCA 2000)(sane). See also, s.
775.084(4)(g), Fla. Stat. (1997) (“A sentence inposed under
this section [the habitual offender section] is not subject to
S. 921.001 [the guidelines].”)(clarification added); Allen v.

State, 740 So. 2d 1180 (Fla. 2d DCA 1999); Robinson v. State,

654 So. 2d 1302 (Fla. 5th DCA 1995)(affirm ng denial of rule
3.800 notion based on claimthat sentence was illegal due to
scoresheet errors where defendant had been sentenced as
habi tual of fender and was not subject to sentencing
gui del i nes) .

Al t hough a gui delines scoresheet nust be prepared even in
habi tual of fender cases, a defendant who is sentenced as a
habi tual offender is not sentenced pursuant to the guidelines
and is therefore not “adversely affected” by any errors in the
preparation of the scoresheet. It is simlarly arguable that
al t hough a gui delines scoresheet was prepared in the instant

case, the defendant, by virtue of being sentenced to an upward

10



departure sentence, was sentenced outside the guidelines.
That is, because when the trial court found clear and
convincing reasons to depart fromthe guidelines, the trial
court essentially found that the guidelines did not apply and
sentenced the defendant outside the guidelines to what was,
effectively, a non-guidelines sentence. Respondent was
therefore not adversely affected by any errors in the
preparation of the scoresheet, including the error of
utilizing a 1995 scoresheet instead of a 1994 scoresheet.

It is interesting to note that subsequent to the Fourth
District’s issuance of the Lenon opinion, that Court issued an

opi nion in another case, McCray v. State, 769 So. 2d 1126

(Fla. 4th DCA 2000). In MCray, the Fourth District affirnmed

the denial of a Fla. R Crim P. 3.800(a) notion in which the

def endant had entered a plea that provided for a specific
sentence with the understanding that the sentence was an
upward departure fromthe 1995 sentenci ng guidelines. The
district court stated that under the circunstances the
appel l ant could not claimthat his sentence was adversely
affected by the amendnent to the 1995 sentencing guidelines in
order to qualify for re-sentencing under Heggs. The State
woul d submit that the McCray opinion actually supports the

State’'s position in this case and conflicts with the reasoning

11



in Lenobn and Davi s.

Moreover, in order to file a motion under Fla. R. Crim

P. 3.800(a), an illegal sentence nust be apparent fromthe
face of the record or, in other words, the issue nust be
capabl e of resolution wi thout an evidentiary determ nation.

State v. Callaway, 658 So. 2d 983, 987-988 (Fla. 1995). To

inquire any further into Respondent’s claimrequires an
inquiry into matters not apparent fromthe face of the record.
Yet, the Fourth District, in their opinion in this case,
reversed and remanded for consideration of “whether the trial
court woul d have inposed the sane 1995 gui del i nes departure
sentence under the 1994 guidelines or further consideration of

hi s sentencing chall enge.” Consideration of this issue could
require an evidentiary determ nation, an evidentiary

determ nation which is not appropriate in a Fla. R Civ. P.

3.800(a) proceeding. It is clear that the Fourth District
shoul d have affirmed the denial of the notion because, under
their analysis, the resolution of the issue in question would
al nost certainly require an evidentiary determ nation in order
to resolve it.

The State reiterates once nore that since Respondent was
sentenced to an upward departure, the constitutionality, or

| ack thereof, of the 1995 amendnments to the guidelines did not

12



prejudi ce Respondent in any way as the sanme upward departure
sentence could al so have been |awfully and perm ssibly inposed
even if a 1994 gui delines scoresheet had been prepared instead
of a 1995 guideline scoresheet. Myreover, because this was a
proceedi ng involving a notion to correct illegal sentence, the
i nqui ry should have ended here and the appellate court should
not have remanded for consideration of an issue which
essentially requires an evidentiary determ nation.

Accordingly, this Court mnmust quash the Fourth District’s
opi ni on which purports to reverse the trial court’s order

denying the notion to correct illegal sentence.

CONCLUSI ON

Based on the foregoing argunents and authorities cited
therein, the State of Florida respectfully requests this
Honorabl e Court to QUASH the | ower court’s decision and AFFI RM

the trial court’s order denying the Mtion.

13
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| NDEX TO APPENDI X

Attachment A ..... Fletcher v. State, 800 So.2d 626 (Fla. 4th
DCA 2001).




