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STATEMENT OF THE CASE AND FACTS

In Knowl es v. State, 800 So. 2d 259 (Fla. 2d DCA 2001), the

Second District set forth the following facts surroundi ng the
appel lant/petitioner’s initial plea, post-conviction relief
proceedi ngs, and subsequent jury trial:

The Initial Plea

On Septenmber 19, 1994, M. Know es went to the
wor kpl ace of his former wife, Tina Know es, where he
shot and killed her. A grand jury indicted himon one
count of first-degree mnurder and two counts of
aggravated assault wth a firearm based on the
Sept enber 19 events. Later, M. Know es, pursuant to
a plea offer to the |esser charge of second-degree
murder and two counts of aggravated battery with a
firearm entered a plea that was accepted by the
court. At the sentencing proceeding, the defense
called Dr. Joel B. Freid, a clinical psychologist, to
testify regarding M. Knowl es’s state of mind prior to
t he hom ci de. Dr. Freid opined that M. Know es,
al though not legally insane, was very depressed,
sui cidal, despondent, and frustrated. Further, M.
Know es exhibited a dependent personality and relied
upon ot hers for enotional support and direction.

During cross-examnation at that sentencing
hearing, the State inquired into several Ilimted
areas: when a “triggering conversation” between the
victimand t he defendant occurred; whether the w tness
had been provided with police reports containing
statenments made by the defendant (he had); and how
those statenments mght indicate the defendant’s
hom ci dal tendency. The State al so cross-exam ned the
expert regarding the defendant's statenent that he did
not think about hom cide until the day before the
event and inquired into Dr. Freid' s opinion that the
def endant had an enotionally dependent personality.

Later, knowi ng t hat a successful relief
application would subject himto trial on first-degree
mur der char ges, M. Knowl es established in a
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postconviction proceeding, that his counsel failed to
advise him properly prior to entering his plea.
Fi nding that the notion was valid and that both prongs
of Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984), had been net, the court
vacated the conviction and sentence and reinstated his
pl ea of not quilty. M. Knowl es then went to jury
trial on the original charges including first-degree
mur der .

The Tri al

I n order to prove the charges agai nst M. Know es,
the State introduced evidence regarding the victims
relationship with M. Know es, the events leading to
Septenber 19, 1994, and the events of that fateful
day.

The victim and M. Knowmes first married each
other in 1981, divorced two and a half years later,
remarried in 1991, and divorced again in 1994,
However, they continued to reside together until July
6, 1994. They had two chil dren.

In an effort to reconcile, M. Knowes went to
Tina Knowl es’s place of business bearing roses. The
attenpt to revive their relationship failed. Shortly
thereafter, a shot that sounded |i ke an expl osi on rang
out. One witness believed he heard Tina saying just
before the shot, “No, Jimry, no.” |Imrediately, Brian
Carson and Kurt Smith ran to Tina' s office and began
westling with M. Knowes for possession of the
firearm Later, Robert Christian joined the fray and
was successful in renmoving the firearm from M.
Knowl es’ s possession. Either during or shortly after
the altercation, M. Know es stated he wanted to kil
hi nsel f. Apparently, this was not inmmediately
possi bl e because t he weapon had “stovepi ped”; that is,
a casing had bl ocked the slide and janmed the gun.
The victimhad been shot once and died at the scene.

Just days before the murder M. Know es had gi ven
his niece a witten docunent that designated the
custodian of the children in the event of both
parents' deat hs. He also left other docunents
including a handwitten wll.
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Two audi otapes made by M. Knowl es before the
hom cide were admtted into evidence and published to
the jury. 1In a tape left for his niece, M. Know es
made a nunber of statenents including:

| just can’t handle it anynore.

| don’t want you to cry over nme.

They’'re [the children] gonna | ose the two of

us. |’mnot going by nyself.

Let them understand that | really did not
mean to cheat them out of a father and
not her .

Don't try to explain ny actions to nobody.
There is no explanation for my actions.

This is just sonmething that | have deci ded

that | have to do to be at peace wth

nmysel f.

During the trial the State advised the court of
its intention to call Dr. Freid to testify in its
case-in-chief on the issue of prenmeditation. The
def ense obj ect ed, contendi ng that Dr . Freid s

testi nony should be barred because it flowed directly
from a defective plea which, furthernore, had been

judicially vacated. In response to the State’'s
argunment that the defendant had voluntarily waived any
privilege regarding Dr. Freid s testinony by

presenting it at the prior sentencing, the defense
reiterated that the expert testinony came from a
tainted process and that M. Know es was entitled to
be returned to his position prior to his change of
plea, with all privileges remaining intact. The trial
court, however, found that the there had been a
voluntary waiver of the privilege in accord with
section 90.507, Florida Statutes (1993), and permtted
the State to call Dr. Freid and inquire into matters
t he def endant had nentioned to him

Dr. Freid testified that he had been initially
retained to evaluate whether M. Knowles nmet the
requirenments of legal insanity. To that end, he
revi ewed docunent s t hat had been provi ded,

3



adm nistered a battery of psychol ogical tests, and,

inportantly, interviewed M. Know es. Dr. Freid's
testimony established a nunber of points: first, that
M. Knowl es had nade plans to kill both his ex-wfe

and hinself prior to the actual shooting; second, that
M. Knowmes pulled out a gun and shot his ex-wfe
after she had comented on the roses he had just
presented to her, and that he had then immediately
tried to kill hinmself but could not because the gun
jamed; and third, that M. Knowl es was |legally sane
at the tinme of the offense and knew his conduct was
wr ong.
Knowl es v. State, 800 So. 2d 259.

In additionto the foregoing sunmary set forth by the Second
District Court, the Respondent/ Appellee, State of Florida, also
directs this Court’s attention to the foll ow ng:

On Saturday night before the murder, Know es saw his ex-
wi fe, Tina, and her brother, Daniel Sobecki, when they stopped
for a drink at J.R s. The next day, Know es told Sobecki that
he’ d been standing behind a door or in the bushes and if Tina
had “wal ked out with another man,” Know es “would have | ust
killed all of us.” (V.3/T149). During that same conversati on on
Sunday afternoon, Know es al so asked Sobecki to make sure that
the boys were taken care of “if anything” ever happened to
Know es and Tina. (V.3/T149).

Knowl es’ audi ot apes repeatedly confirnmed his nurder/suicide
pl an. Ampbng ot her things, Know es acknow edged, on tape, that
their sons were “gonna |ose [the] two of us [because] |’ m not

goi ng by nysel f,” (V.3/T273), and he expressed ostensi bl e regret



for “cheating” his boys out of a nother and a father.”
(V.3/T276). Know es al so prepared vari ous handwitten docunents
whi ch outlined details regarding his property and his children.
The docunents and audi ot apes verified that Know es i ntended t hat
his two boys would be left wi thout either parent; they would
| ose both a “nother and a father.” (V.3/T269; 273; 274; 275;
276; 278).

On Monday norning, Janes Knowl es shot and killed his ex-

wi fe, Tina. The bullet went right through Tina s heart.

(V. 3/ T300) .

Preservati on of |ssue:

Before the clinical psychologist, Dr. Freid, was called to
testify, the parties and the +trial court addressed the
def endant’ s wai ver of confidentiality by virtue of his voluntary
di scl osure during the prior sentencing hearing and the fact that
t he scope of the defendant’s post-conviction attack was limted
solely to trial counsel’s erroneous “gain time” advice.
(V.4/T311). When the prosecutor announced that he woul d have
Dr. Freid available for rebuttal (V.4/T311), defense counsel
st at ed:

MR. ANDERSON [ Def ense counsel]: Well, and, you
know, as | told M. Harb [prosecutor], | don’t make

t hese deci sions i nstantaneously, unless |’ mforced to,

and | decided to make this objection just in the |ast
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few m nutes, but obviously |I’ve been thinking about

it. | don’t have any objection to the doctor’s
testi nony, provi ded that none  of this factual
information is brought into it. You know, in other
words, | don’t know how you’d do that.

THE COURT: He wouldn’t be calling the doctor for
anything other than the question of, Doctor., when did
he formthe intent to kill, and M. Castillo covered
it fairly well in front of Judge Roberts, and that was
no earlier than Sunday and--no later than Sunday and
no earlier than Saturday.

MR. ANDERSON: Well, | wanted to have ny cake and
eat it too.

THE COURT: That’s the only reason he called Dr.
Freid.

MR.  ANDERSON: That's fine. VWhat M. Harb
suggests is fine.

THE COURT: Well, you try--both of you try your
own case, but | amfinding that in accord with Section
90. 507 there has been a voluntary waiver of the [sic]
either psychotherapist privilege or attorney/client
privilege and rights against self-incrimnation. Dr.
Freid can be called to testify and he can be called to
testify regarding what the defendant told himwas in
his m nd.

MR. HARB [ Prosecutor]: Okay. 1’1l be calling Dr.
Frei d, Your Honor.

THE COURT: Bring themin.
(V. 4/ T312).
Def ense counsel raised no objection at this point, and the
trial court subsequently reiterated that the reason the
def endant was granted a newtrial “had absolutely nothing to do

with calling Dr. Freid as a witness” or with Dr. Freid s



testimony. (V.4/T340). Instead, the inconpetency [of counsel]
claimdealt solely “with a question of how nuch gain tinme the
def endant would get at the Departnment of Corrections.”
(V. 4/ T340).

At trial, Dr. Freid related M. Knowl es’ own summary of
activities on the days just before the shooting. (V.4/T319-320).
According to Dr. Freid, at that point in time, M. Know es was
depressed, quite upset, and, on Sunday, Know es |earned sone
t hi ngs about his wife that were very disturbing to him
Therefore, Know es devel oped an el aborate plan for ending his
own life. (V.4/T320-321; 325). However, either |ate Sunday or
early Monday, Know es changed his plans to include taking his
wife's life as well as his own and Know es made two audi ot apes
in which he recorded his intentions. (V.4/T322). Dr. Freid also
rel ated Knowl es’ description and specific sequence of activities
on the norning of the fatal shooting -— Know es took the gun
went to the florist, had coffee with a friend, returned to the
florist to pick up the arrangenment of roses, went to Tina's
pl ace of business and asked her to cone back to him Wen Tina
said no, Know es pulled out the gun, shot her, and then tried
to shoot hinmself. (V.4/T323). His plan was to kill hinmself and
kill her. (V.4/T323). According to Dr. Freid, M. Know es

struggled with the conflict over his dependence on his w fe and



the need to be nobre assertive; Knowl es was devastated by the
prospect of losing his wife. (V.4/T325).

On cross-exam nation by defense counsel, Dr . Freid
reiterated that, in his opinion, Knowes was “enotionally
di sturbed,” very depressed, and had difficulty coping with the
t hought of losing his wife from divorce. (V.4/T331-332). Dr.
Freid further explained, “I think what was settled in his m nd
was that if she rejected him that he was going to carry out
what he said that he was going to carry out in those tapes that
he had already made.” (V.4/T334). On redirect exam nation, Dr.
Freid agreed that if Tina had agreed to reconcile, that “[i]t’s
very possible that [Know es] may not have done what he did.”
(V. 4/ T338).

James Knowles testified on his own behalf at trial.
(V.4/ T341-365). On direct exam nation, Know es al so descri bed,
indetail, his activities and conversations with Tina during the
week-end preceding Tina's nurder and on the day of her death.
(V. 4/ T1T348; 349-350). Tina admtted that she’'d had a date on
Saturday and she told Knowles that “it doesn’'t matter who it
was, it was just sex.” (V.4/T348). Knowes didn't “know where
this planning stage started, other than it made ne know | needed
to do sonething else,” and he went to see Tina on Septenber 19t"

because he was “trying to put ny home back together.” (V.4/T348-



349) Know es expected to be successful, but Tina turned him
down. (V.4/T349). According to M. Know es, on the day of
Ti na’ s deat h,

| wal ked in with a bouquet of roses, sat themdown
on her desk, and we talked. She told nme | shouldn’'t
have bought the roses, | knew I couldn't afford it.
: | asked her to conme back to ne, come back and
make a honme for our children. Tina was |oved by our
children and by ne.

She said, after what | did Saturday night and
other things that 1’'ve done, | just don’t believe you
will ever forgive ne. And | said — | said to Tina
that it was — it was just sex and | had forgiven her
for that before and I would get over it again. And
she said, no, I don’'t think you will this tinme, Janes,
because it wasn’'t just the one person, there s been
ot hers, and some of them are friends of yours, and
when you find this out, we’'re going to go through all
t hi s agai n.

And sonewhere about that point | told her | |ove
her very nuch and | shot and killed her.
(V. 4/ T349-350).

On cross-exam nati on, Know es agreed that if Tina had “cone
back” to him that he would not have killed her. (V.4/T350; 363-
364). According to Know es, he’d planned a reconciliation with
Tina, but he' d also decided that “if that didn't happen, | knew
| was going to die,” . . . and “possibly Tina also.”
(V.4/T351). Know es knew that he had the gun on him when he
went to see Tina (V.4/T361) Knowl es admtted that he shot Tina
first, and his plan was for Tina to die first. (V.4/T351).

Significantly, during the initial defense cl osing argunent,



the petitioner’s trial counsel relied, in part, on Dr. Freid s

testinony to support their defense. In fact, defense counse
stated, “Dr. Freid s testinony, | thought, was inportant.”
(V.4/T71385). In particular, defense counsel enphasized that the

def ense was “heat of passion” and, according to defense counsel,
Dr. Freid s “expert opinion” actually supported their theory of
def ense. (See, V.4/T385-386). During rebuttal closing
argunment, defense counsel again relied on Dr. Freid to support
t he defense theory that, on the day of the shooting, Know es
likely would have “grasped at straws” and seized every
opportunity to believe that he wuld be successful at a
reconciliation. (V.4/T410-411). According to defense counsel,
“[T]hat’s what the expert said. | suggest we believe him and
bel i eve that he believed, right until the last mnute, that he
woul d succeed.” (V.4/T411).

On direct appeal, the petitioner/appellant contended, inter
alia, that the trial court erred in allowng the State to call
Dr. Freid during its case-in-chief. Three separate opinions
were issued in this case. Judge Casanueva authored the opinion
of the Court which concluded that “the testinony of Dr. Freid
followed an involuntarily entered plea and was the direct
consequence of the plea,” . . . thus, “there has been no

voluntary waiver of M. Know es’s privilege.” Know es, 800 So.
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2d at 263. However, any error in allowing the State to call Dr.
Freid during its case-in-chief was harm ess beyond a reasonabl e
doubt. 1d., 800 So. 2d at 264.

Specially concurring, Judge Geen agreed that Know es’
conviction should be affirmed and concluded that the defense
wai ved the issue because trial counsel did not object to Dr
Freid's testinmony at trial. “The transcript supports the
concl usi on that while defense counsel vacillated with respect to
whet her he should object, his final exchange with the state
attorney indicates a clear waiver.” See, Geen, J., concurring,
800 So. 2d at 265. Moreover, as Judge Green further explained,

Wen Dr. Freid testified at the sentencing
hearing, the informati on becane avail abl e to anyone in

the world with an interest to review it. HJ M v.

B.R C., 603 So.2d 1331, 1334 (Fla. 1st DCA 1992)

(holding that "[o]nce this privilege has been waived,

it cannot be reinvoked"); Hamlton v. Ham Iton Stee

Corp., 409 So.2d 1111, 1114 (Fla. 4th DCA 1982)

(holding that "[i]t is black letter law that once the

privilege is waived, and the horse [is] out of the

barn, it cannot be reinvoked").

See, Green, J., concurring, 800 So. 2d at 266

Lastly, Judge Blue dissented and disagreed that the

adm ssion of Dr. Freid s testinony was harm ess error.
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SUMVARY OF THE ARGUNMENT

Suppl enent al | ssue:

The petitioner, Janmes Know es, voluntarily waived any
confidential communications with Dr. Freid by having the
clinical psychologist testify on his behalf at his origina
sent enci ng heari ng. Because the petitioner previously waived
any confidential privilege, the trial court did not err in

allowing the State to call Dr. Freid as its witness during the

subsequent trial. Moreover, error, if any, was harm ess. The
petitioner’s actions were inconsistent with a killing that
occurred on the spur of the noment. Despite his feelings for

his ex-wife, the multiple witten and audi ot aped statenents by
the petitioner and his own trial testinmony revealed that, while
he hoped for a reconciliation, he sinultaneously planned a
mur der / sui ci de and succeeded, in part.

I ssue I1:

As this Court explained in Goodwin, in evaluating harm ess
error, the review ng court nust be satisfied beyond a reasonabl e
doubt “after evaluation of the inpact of the error in light of
the overall strength of the case and the defenses asserted, that
the verdict could not have been affected by the error.” 751 So.

2d at 545 (quoting Heuss v. State, 687 So. 2d 823, 824 (Fla.

1996)). The Second District Court made that evaluation on

12



direct appeal and, based on the court’s conprehensive review,

concl uded that the error was harm ess beyond a reasonabl e doubt.

| ssue [11:

Except for certain federal constitutional errors identified

by the United States Suprene Court as ‘structural,’ no error is
categorically imune to a harm ess error analysis. In this
case, error, if any, in allowing the State to call the

def endant’ s former expert was properly deenmed harm ess beyond a

reasonabl e doubt .
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SUPPLEMENTAL | SSUE

VWHETHER THE PETITIONER, WHO WAIVED HI S
CONFI DENTI AL PRI VI LEGE BY | NTRODUCI NG THE
TESTI MONY OF THE CLI N CAL PSYCHOLOGI ST AT
H'S ORI G NAL SENTENCI NG  HEARI NG, WAS
ENTI TLED TO “REINVOKE"™ THAT CONFI DENTI AL
PRI VILEGE AFTER H'S MOTION FOR POST-
CONVI CTI ON RELI EF WAS GRANTED ON THE BASI S
OF TRIAL COUNSEL'S ERRONEOQUS *“ GAI N-TI ME”
ADVI CE.

Inthis case, appellant/petitioner currently chall enges only
the harm ess error analysis which was conducted by the Second

District Court in Knowes v. State, 800 So. 2d 259 (Fla. 2d DCA

2001). At the outset, however, the State reasserts, and does
not waive, its argunments that the trial court properly allowed
the State to call Dr. Fried at trial because petitioner
voluntarily revealed his conmunications with Dr. Fried during
the prior sentencing proceedings.!?

Preservation of |ssue

In Goodwin v. State, 751 So. 2d 537, 644 (Fla. 1999), this

Court interpreted section 924.051(7) “as a reaffirmati on of the

1As this Court explained in Hall v. State, 752 So. 2d 575,
582 (Fla. 2000), once this Court has conflict jurisdiction, it
has jurisdiction to decide all issues necessary to a full and
final resolution.” I d. at 582, citing Jacobson v. State, 476 So.
2d 1282, 1284 (Fla. 1985); Savoie v. State, 422 So. 2d 308, 310
(Fla. 1982).

14



important principle that the defendant bears the burden of
denonstrating that an error occurred in the trial court, which
was preserved by proper objection” . . . “[Qnly when the
def endant satisfies the burden of denonstrating the exi stence of
preserved error does the appellate court engage in a DiGuilio
harm ess error analysis. |If the error is not properly preserved
or is unpreserved, the conviction can be reversed only if the
error is “fundanmental.” [|d. at 544, citations omtted.

As Judge Green’s concurring opinion below states, “The
transcript supports the conclusion that while defense counse
vaci |l ated with respect to whether he should object, his final
exchange with the state attorney indicates a clear waiver.”
See, Green, J., concurring, 800 So. 2d at 265. Thus, the State
submts that the petitioner’s “violation of privilege” clai mwas
not preserved for appeal. Furthernore, in the alternative, the
def endant’s “violation of privilege” claimdoes not constitute
“fundanmental ” error, which is defined as an error that “reaches
down into the validity of the trial itself to the extent that a
verdict of gquilty could not have been obtained w thout the

assi stance of the alleged error.” Kilgore v. State, 688 So. 2d

895, 898 (Fla. 1996).

Petitioner’s Waiver of Confidentiality

Assum ng, arguendo, that +the petitioner’s “waiver of
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confidentiality” claimeither was preserved for direct appeal or
may be revi ewed under the category of “fundanmental” error, the
trial court was correct in finding a waiver of any existing

privilege.

VWhere t he defendant calls a confidential expert to testify,

the defendant’s privilege is waived. Sagar v. State, 727 So. 2d

1118, 1119 (Fla. 5th DCA 1999). In this case, the privilege,
which initially attached to Dr. Freid s testinony, was wai ved by
the petitioner at his prior sentencing hearing. Thus, the trial
court correctly determ ned that the doctor could testify as a
state witness because the identical subject matter had been
voluntarily disclosed by the petitioner during the origina
sentenci ng proceeding. (V.1/ R166-178); see 890.507, Fla. Stat.
(1999).

Petitioner, wheninitially charged with first degree nurder,
pled to second degree nurder and proceeded to sentencing.
Having already had Dr. Freid appointed to evaluate him the
petitioner elected to have the doctor testify on his behalf at
the sentencing hearing. This affirmative action waived the
psychot herapi st-patient privilege and the attorney-client
privilege. Later, petitioner filed a 3.850 notion asserting

that his counsel was ineffective for failing to correctly advi se
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him regarding gain tine. (R104-112). No other issue was
presented for the post-conviction trial court’s consideration,
and the Rule 3.850 notion was granted solely on the “erroneous
gain time” conplaint specified in his notion. (R211-213).
After petitioner withdrew his plea, he was tried on the
original first degree murder charge. During the trial, the
State called Dr. Freid as its w tness.

Petitioner relied belowon Lovette v. State, 636 So. 2d 1304

(Fla. 1994) and HA Wv. State, 652 So. 2d 948 (Fla. 5th DCA

1995). However, unlike those cases, in the instant case, the
State called Dr. Freid as a witness only after the privil ege had
been wai ved by Petitioner. Thus, no rights of petitioner were
abridged by the State’'s action because it was petitioner who
voluntarily disclosed his communications with Dr. Freid during
the earlier sentencing hearing.

Furt her nor e, Petitioner cannot now assert that his
successful 3.850 nmotion applied to anything that transpired
during the plea negotiations or sentencing. The notion for
relief was limted to the erroneous “gain tinme” issue, as was
the evidentiary hearing. No anmendnments to the notion were filed
by Petitioner. (R211-213). Having waived the privilege
regarding Dr. Freidinthe initial sentencing proceeding, it was

al so waived for the trial. See, Perrimn Corporation v. United
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States, 665 F.2d 1214 (D.C. Cir. 1981). Mor eover, Petitioner
cannot assert that, even if his disclosure was voluntary, it was

not know ng because he is not required to give knowi ng consent.

See Bolin v. State, 650 So. 2d 21 (Fla. 1995). Significantly,

as Judge Green’s concurring opinion recognized,

When Dr. Freid testified at the sentencing
hearing, the informati on becane avail able to anyone in
the world with an interest to review it. HJ. M v.

B.R C., 603 So.2d 1331, 1334 (Fla. 1st DCA 1992)

(holding that "[o]nce this privilege has been waived,

it cannot be reinvoked"); Hamlton v. Ham Iton Stee

Corp., 409 So.2d 1111, 1114 (Fla. 4th DCA 1982)

(holding that "[i]t is black letter |aw that once the

privilege is waived, and the horse [is] out of the

barn, it cannot be reinvoked").

See, Green, J., concurring, 800 So. 2d at 266

Since the petitioner voluntarily disclosed his formerly
“privil eged” communi cations with Dr. Freid during one
proceedi ng, the trial court properly permtted the State to call
Dr. Freid as its wtness during a subsequent proceeding.
Al t hough an accused’ s privilege against self-incrimnation
prohibits a psychiatrist from testifying directly as to the
facts obtained from the defendant about the crime, if the
def ense opens the door to collateral issues, adm ssions or

guilt, the State’s redirect exam nation properly may inquire

within the scope opened by the defense. See, State v. Parkin,

238 So. 2d 817, 820 (Fla. 1970), certiorari denied, 401 U S.
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974, 91 S.Ct. 1189, 28 L.Ed.2d 322.
It is undi sputed that the psychot herapi st-patient privilege

and attorney-client privilege can be waived. McKinl ay v.

McKi nl ay,, 648 So.2d 806 (Fla. 1st DCA 1995); Saenz v. Al exander,

584 So. 2d 1061 (Fla. 1st DCA 1991). The State submts that once
the confidential privilege was waived, it cannot be reinvoked.

See, HJ. M v. B.RC, 603 So. 2d 1331, 1334 (Fla. 1st DCA

1992); Hamilton v. Hamlton Steel Corp., 409 So. 2d 1111, 1114

(Fla. 4th DCA 1982).

Here, as in U.S. v. Tyler, 281 F.3d 84 (3@ Cir. 2002), the

def endant forfeited any benefits of “confidentiality” when he
voluntarily chose to provide information which he thought woul d
benefit himat his original sentencing. |In Tyler, the defendant
was tried in state court, and he was acquitted of mnurder, but
convicted of intimdating a wtness. The state trial judge
ordered a pre-sentence investigation; and, responding to the
invitation of the probation office in connection with the PSI,
Tyl er voluntarily submtted a handwitten letter to the state
trial judge, hoping to reduce his inpending sentence. At the
conclusion of his letter, Tyler acknow edged that he had driven
his brother to the nurder scene but he denied any intent on his
part to kill the victim

After Tyler's rel ease fromstate prison, federal authorities
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| aunched a separate investigation and Tyler was charged with
violating the federal witness tanpering statute by murdering a
potential federal w tness. Before Tyler’s federal trial, the
state probation office released Tyler’s handwitten letter and
t he governnent gave notice it would introduce the letter during
its case-in-chief. Tyler nmoved to suppress the letter on
Fourth, Fifth, and Sixth Amendnment grounds. The trial court
denied Tyler’s notion and all owed the prosecution to introduce
Tyler’s letter.

On appeal, the Third Circuit found that “Tyler could not
reasonably expect a cloak of confidentiality. He knew the
letter would be considered by the state court judge in
sent enci ng, an open proceeding. Not hing prevented the
sentencing judge fromreferring to the letter’s contents from
t he bench. Furthernmore, Tyler desired its consideration. He
had no reasonabl e expectation that the letter would not becone
public.” 281 F.3d at 94. In also rejecting Tyler’s Fifth
Amendnment claim the court explained,

The District Court found that Tyler knew of his

Fifth Amendnent rights before voluntarily witing his

state sentencing judge. The Fifth Amendnment right

against self-incrimnation nust be clainmd when
self-incrimnation is threatened. Ordinarily, it
cannot be reserved for future constitutional battles.

M nnesota v. Mirphy, 465 U. S. 420, 427-28, 104 S. Ct.

1136, 79 L.Ed.2d 409 (1984) (observing an individual

may | ose the benefit of the privilege even absent a
knowi ng wai ver). As the Supreme Court noted in
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Mur phy, "a witness confronted with questions that the
gover nnent should reasonably expect to elicit
incrimnating evidence ordinarily nust assert the
privilege rather than answer if he desires not to
incrimnate hinself." ld. at 429, 104 S.Ct. 1136
Tyler voluntarily chose to provide information he
bel i eved would benefit himat sentencing. Therefore,
assunming a Fifth Amendnment privilege existed., Tyler
wai ved and forfeited its benefits.

Tyler, 281 F.3d at 95; 98
I n a rel at ed situation, once an attorney-client
conmmuni cation is disclosed publicly, the privilege no |onger

attaches and cannot be reasserted | ater. See, United States v.

Suarez, 820 F.2d 1158 (11th Cir. 1987). In Suarez, the trial
court held an evidentiary hearing to determ ne whether the
def endant’s original guilty plea should be w thdrawn. At that
heari ng, Suarez expressly waived his attorney-client privilege
to permt counsel’s testinony. The trial court set aside
Suarez’ gquilty plea and, subsequently, Suarez was tried before
ajury. At trial, the governnment call ed Suarez’ fornmer attorney
to testify during the governnment’s case in chief. Def ense
counsel objected on the ground that the waiver of
attorney-client privilege was only for a limted purpose at the
evidentiary hearing. However, the trial judge ruled that the
attorney-client privilege had been waived as to all mtters
addressed at the prior hearing, and allowed the attorney to

testify. On appeal, Suarez’ argued, inter alia, that the
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adm ssion of his fornmer attorney’s testinmony violated the
attorney-client privilege. 1In rejecting the defendant’s claim
the Eleventh Circuit explained,

We begin by noting that the privilege is not a
favored evidentiary concept in the law since it serves
to obscure the truth, and it should be construed as
narromy as is consistent with its purpose. Teachers
| nsurance & Annuity Ass'n of Anmerica v. Shanrock
Broadcasting Co., 521 F. Supp. 638, 641 (S.D. N. Y. 1981).
The purpose of the attorney-client privilege is to
promote freedom of consultation between client and
| awyer by elimnating the fear of subsequent conpell ed
| egal disclosure of confidential comrunications.
International Tel. & Tel. Corp. v. United Tel. Co. of
Florida, 60 F.R D. 177 (MD.Fla.1973), aff'd, 550
F.2d 287 (5th Cir.1977). However, at the point where

attorney-client conmuni cati ons are no | onger
confidential, i.e., where there has been a disclosure
of a privileged communication, there IS no

justification for retaining the privilege. See United
States v. Gordon-Ni kkar, 518 F.2d 972, 975 (5th
Cir.1975); Inre Wiss, 596 F.2d 1185 (4th Cir. 1979);
Teachers I nsurance, 521 F. Supp. at 641; United States
v. Aronoff, 466 F.Supp. 855, 862 (S.D.N.Y.1979);

United States v. Merzw cki, 500 F.Supp. 1331, 1334
(D. Md. 1980). For that reason, it has |long been held
t hat once waived, the attorney-client privil ege cannot
be reasserted. See, e.gQ., United States v.
Bl ackburn, 446 F.2d 1089, 1091 (5th Cir.1971), cert.
denied, 404 U.S. 1017, 92 S.Ct. 679, 30 L.Ed.2d 665
(1972); Drimer v. Appleton, 628 F.Supp. 1249
(S.D.N.Y.1986); United States v. Krasnov, 143 F. Supp.
184, 190-91 (E.D.Penn.1956), aff'd, 355 U S. 5, 78
S.Ct. 38, 2 L.Ed.2d 22 (1957); Ham [ton v. Ham Iton
Steel Corp., 409 So.2d 1111, 1114 (Fla. 4 D.C. A . 1982);
8 Wgnore, Evidence § 2328 at 638 (MNaughton rev.
1961) ("A waiver at one stage of a trial should be
final for all further stages ..."). Once Fel dman
testified at the hearing to withdraw the guilty plea,
the attorney-client privilege could not bar his
testinmony on the same subject at trial. Fel dman' s
testinmony at trial was well within the scope of his
testinmony at the plea wi thdrawal, which was al ready in

22



the public domain pursuant to the waiver of the
privilege. Thus, we agree with the district court
that Feldman's trial testinony was not a violation of
Suarez attorney-client privilege.

See also, Pawiyk v. Wbod, 248 F.3d 815 (9" Cir. 2001)
(State’'s use of testinmony of former defense-retained
psychiatrist in rebuttal to defendant’s insanity defense did not
vi ol ate due process or defendant’s right to counsel).

In this case, the defendant testified at trial and the State
submts that the prosecutor perm ssibly could have called the
clinical psychologist in rebuttal. Rebuttal testimony is
permtted to refute a defense theory or to inpeach a defense
Wi t ness. See, Charles W Ehrhardt, Florida Evidence S 612.5
(1999). The concept of ‘opening the door’ allows the adm ssion
of otherw se inadm ssible testinony to ‘qualify, explain, or

l[imt’ testinmony or evidence previously admtted.” Ramirez v.

State, 739 So. 2d 568, 579 (Fla. 1999). Here, the defendant
testified at trial and, therefore, the prosecutor perm ssibly
al so coul d have offered the clinical psychologist’s testinony in
rebuttal to challenge the defendant’s sel ective portrayal of the
shoot i ng.

Once t he defendant introduced the testinony of the clinical
psychol ogi st, he waived the privilege. The fact that fornmerly
privileged comrunications may now be used to contradict his

trial testinony cannot be deened an injustice. Ct, US. v.
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Dunni gan, 507 U. S. 87 (1993) (perm ssible to enhance defendant’s
sentence for the willful presentation of false testinony at her
trial despite claimthat it would chill a defendant’s exercise
of her constitutional right to testify in her own defense); Chio

Adult Parol Authority v. Whodard, 523 U.S. 272 (1998) (rejecting

claimthat interviewprocedure of cl emency proceedi ngs presented
def endant with a “Hobson’s choice” between asserting his Fifth
Amendnent rights and participating in clenmency, even though
cl emency proceedings are not confidential and what defendant
says or does not say may be used against himin postconviction
proceedi ngs; Ohio perm ssibly does not all ow a defendant to say
one thing in clenmency and another in habeas). The evidentiary

privilege is just that - a privilege - and not a constitutional

right. See, Federal Grand Jury Proceedings. In re Cohen, 975
F.2d 1488 (11th Cir. 1992) (defendant’s argument under Sinmons

v. United States, 390 U. S. 377 (1968), that a grand jury could

not question defendants’ attorneys about testinony they gave at
a nmotion to suppress hearing because defendants woul d be forced
to give up one constitutional right to assert another, rejected
for two reasons: first, that attorney client privilege is a
common | aw privilege, not a constitutional right; and, second,
al t hough never overruled, Simmons has been narrowed and its

reasoni ng questioned; Simons has never been extended to
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Situations involving the exclusion of prior testinony when
conpeting right, whether constitutional or statutory, are at

i ssue).

In Jaffee v. Rednond, 518 U. S. 1, 15, 116 S.Ct. 1923, 135

L.Ed.2d 337 (1996), the U S. Suprene Court held that
confidential comrunications between a |licensed psychot herapi st
and her patients in the course of diagnosis or treatnent are
protected from conpell ed disclosure under the federal rules of
evi dence. However, |ike other testinmonial privileges, “the
patient nmay of course waive the protection.” Jaffee, 518 U. S. at
15 n. 14, 116 S.Ct. 1923. Once “privileged” information has
been di scl osed by the person who holds the privilege, the claim

of privilege has been waived. See, In re Zuniga, 714 F.2d at

640.. The privilege is deenmed wai ved when the person who has
the privilege consents to disclosure of any significant part of

the matter or communi cati on. See, Saenz v. Al exander, 584 So. 2d

1061 (Fla. 1st DCA 1991). In this case, once the defendant
call ed the psychologist to reveal the formerly confidenti al
communi cations, his decision to disclose becane final. The
State submits that he nmay not reattach the privilege now. See

also, Sikes v. State, 313 So. 2d 436 (Fla. 2d DCA 1975)

(Conf essions defendant made to prison enployees while her first
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appeal was pendi ng were adm ssi ble at her second trial); Long v.
State, 610 So. 2d 1276, 1278 (Fla. 1992), reversed on other

grounds, Long v. State, 689 So. 2d 1055 (Fla. 1997) (At Long’ s

second trial, the State introduced Long’s videotaped interview
by CBS News which took place after Long’s initial trial and
conviction.)

| SSUE 11

WHETHER THE DI STRI CT COURT ERRED | N APPLYI NG
THE HARMLESS ERROR ANALYSIS DERI VED FROM
THIS COURT'S PRECEDENT IN D GULIO AND
GOODW N
(As restated by Appell ee/ Respondent)
The State reasserts, and does not waive, its preceding
argument that the trial court did not err in finding a waiver of
any privilege by the defendant and allowing the State to cal
the clinical psychologist at trial. Furt hernore, the Second
District Court correctly upheld the petitioner’s conviction and
sent ence.
Petitioner argues that the Second District Court failed to

properly apply the harm ess error analysis set forth by this

Court in State v. DiGuilio, 491 So. 2d 1129, 1137-1138 (Fla

1986) and Goodwin v. State, 751 So. 2d 537 (Fla. 2000), and

addressed in Smith v. State, 762 So. 2d 969 (Fla. 4" DCA 2000),

Reyes v. State, 783 So. 2d 1129 (Fla. 3d DCA 2001), Cooper V.

State, 778 So. 2d 542 (Fla. 3d DCA 2001), and CQusley v. State,
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763 So.2d 1256 (Fla. 3d DCA 2000).

In DiGuilio, this Court held that inproper coments on a
defendant’s invocation of his right toremain silent are subject
to a harm ess error analysis and need not require reversal if
the court is convinced, beyond a reasonable doubt, that the
error did not contribute to the verdict. In Goodwi n, this Court
subsequently determ ned that the harm ess error test addressed
in DiGuilio also applied to cases not involving constitutional

error.

Significantly, in DiGuilio, this Court specifically
recogni zed that the application of the [harm ess error] test
requires “not only a close examnation of the perm ssible
evi dence on which the jury could have legitimately relied, but
an even closer exam nation of the inperm ssible evidence which
m ght have possibly influenced the jury verdict.” 1d. at 1138;

See also, Jones v. State, 748 So. 2d 1012, 1135 (Fla. 1999)

(Considering the properly admtted evidence and the fact that
the error was not repeated or enphasized, this Court was
convi nced “beyond a reasonable doubt that the that the error
conpl ai ned  of did not contribute to the verdict.”)
Consequently, the petitioner’s underlying prem se -— that the

appel late court “nust not” also rely on the perm ssi bl e evidence
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introduced at trial, is incorrect.

The petitioner did not, and credi bly could not, deny taking
the loaded gun and killing his unarmed ex-wife by firing a
bul I et through her heart. Although Know es suggested that his
actions supported “only” a |esser degree of hom cide, Know es
admtted, at trial, that if Tina had agreed to “cone back” to

him that he woul d not have shot and killed her. (V.4/T350; 363-

364). Although Knowl es admttedly hoped for a reconciliation
with Tina, he'd al so decided that “if that didn’t happen, | knew
| was going to die,” . . . and “possibly Tina also.”
(V.4/T351). Knowl es knew that he had the gun on him when he
went to see Tina (V.4/T361) Knowl es adnitted that he shot Tina
first, and that his plan was for Tina to die first. (V.4/T351).
In reviewing the instant case, the Second District Court
correctly applied the harm ess error analysis and precedent set
forth by this Court. As the Second District Court expl ained,
As the beneficiary of the error, the State carries
t he burden to prove beyond a reasonabl e doubt that the
error is harmess; that is, that it did not contribute
to the verdict or that there is no reasonable
possibility that the error affected the conviction.
This determ nation nust be grounded on the court’s

exam nation of the entire record. State v. DiGuilio,
491 So. 2d 1129, 1135 (Fla. 1986).

Recently, our supreme court expounded upon the
DiGuilio harm ess error analysis in Goodwin v. State,
751 So. 2d 537 (Fla. 2000). There the court
categorized errors into at |least two types. The first
consists of *“constitutional errors” such as those
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described in Arizona v. Fulmnante, 499 U S. 279, 111
S.Ct. 1246, 113 L.Ed.2d 302 (1991), and the second
consists of errors so serious that they are
“presunptively harnful.” Goodwi n, 751 So.2d at 542.
In this case the violation of the privilege against
self-incrimnation has a profound inpact upon M.

Know es’s constitutional right. Simlarly, the
violation of his attorney-client privilege is
“presunptively harnful.” Each directly affects an

accused’s basic due process right to a fair trial.

Goodwi n nandates that the analysis nust focus on
how the error affects the trier of fact. ld. at 541.
It would be inappropriate to uphold the jury verdict
of quilty in this case by concluding that the
perm ssi bl e evidence al one would support the verdict.
I nstead., the conceptual framework for review ng the
record in its entirety is provided by the answer to

the followi ng question: “Do |, the judge. think that
the error substantially influenced the jury's
deci si on?” Id. at 545 (quoting O Neal v. MAninch,
513 U. S. 432, 437, 115 S.Ct. 992, 130 L.Ed.2d 947
(1995)).

Ld.

Appl yi ng t he harm ess error standard announced by this Court
in DiGuilio and Goodwin to the facts of this case, Judge
Casanueva’ s opinion also concl uded that,

A review of the record has convinced this court
that the error did not substantially influence the
jury’'s verdict and, therefore., upon the unique facts
of this case, the error is harmess beyond a
reasonabl e doubt.

As to the matters inproperly placed before the
jury through the use of Dr. Freid s testinony, the
record contains equally conpelling evidence fromother
sources-notably through M. Know es’s own voi ce.

Finally, Dr. Freid testified that M. Know es was
legally sane at the tinme of the offense and knew the
wrongful nature of his conduct. M. Know es’s defense
was not insanity but rather that he possessed a | evel
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of intent l|ower than preneditation. The defense,
implicitly if not explicitly, conceded the w ongful
nature of his conduct by seeking a conviction for a
| esser crine. Further, the |aw presunes M. Know es
to be sane, so Dr. Freid s testinmony on this point did
not hing nore than confirma | egal presunption that had
not been chal |l enged or placed in issue for the jury to
resol ve.

Anot her inportant consideration is that M.
Knowl es testified on his own behalf, and the record
contains no indication that he did so because of the
trial court’s error. A careful exam nation of his
direct testinmony reveals nothing indicating that at
the time of the nmurder he was depressed or suffering
from any form of enotional disturbance. Thus, the
evi dence supporting the defense theory that M.
Know es | acked preneditation or acted on any other
|l evel of intent cane from Dr. Freid s testinony on
cross-exam nation that M. Knowl es was "enotionally
di sturbed,” “depressed,” and in fact “very depressed.”
Thus, M. Know es received the benefit of Dr. Freid s
testimony to wunderscore his lack of culpability
wi t hout having to call himto the witness stand and
thereby forfeiting his ability to give the first and
| ast cl osing argunents.

Here, the Second District Court in Know es relied upon the

harm ess error test derived from Goodwi n/Di GQuilio; and neither

Smith, Reyes, Cooper, nor Qusley furnish a basis for concluding

ot herwi se. In Smth, a habeas corpus case, appellate counse
was deened ineffective in failing to argue the correct standard
for harm ess error under DiGuilio. In Qusley, it was error to
all ow the prosecution to inpeach the defendant, on trial for
first degree nurder and ki dnappi ng, with danagi ng details of his
prior convictions, and the appellate court was not “satisfied

beyond a reasonable doubt that it did not contribute to the
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verdict.” In Reyes, the trial court erred in admtting
unrel at ed evi dence of gang activity. Finding that the testinony
“could only have served to lead the jury to base its verdict,
not on Reyes’'s personal guilt, but on a feeling that his
conviction would strike a blow against the dangers to the
country presented by the existence of gang violence . . .” the
court “could not say that the overenphasis of the gang el ement
in the case did not affect the verdict.” Finally, in Cooper

the trial court erred in permtting the state to introduce
irrel evant evidence regarding bullets found in the defendant’s
possessi on nine nonths after a nurder; the bullets were in a gun

that was not the nurder weapon. Because the court was *“not

satisfied beyond a reasonable doubt that the erroneously
admtted evidence did not contribute to the verdict,” a new
trial was required.

In the instant case, there was substantial, independent
perm ssi ble evidence of the petitioner’s preneditation, nost
notably from the petitioner’s own letters, audiotapes, and
statenments. The testinony of the clinical psychol ogist, even if
arguably deemed error, could not have had substantial influence
upon the jury' s verdict. Despite his feelings for his ex-wfe,
the witten statenents and audi ot apes by petitioner and his own

testinony reveal ed that, while he hoped for a reconciliation, he
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pl anned a nurder/suicide. (Vol.3/T272-277, 350-351). This plan
was further corroborated by the wtnesses testifying to
petitioner’s actions the day of the nurder. Petitioner’s
focused and deli berate actions were inconsistent with a killing

t hat occurred on the spur of the nonent. See Spencer v. State,

645 So. 2d 377 (Fla. 1994). The tapes prepared by petitioner
verified hi s careful, advance consi deration of t he
mur der/suicide plan, and so do his actions the day of the
mur der . Al t hough repeatedly asserting that he wanted to
reconcile with his ex-wife, petitioner not only purchased

flowers to “wi n her back,” but he took along his |oaded gun to

kill her if the answer was no. Foll owi ng the nmurder,
petitioner attenpted to shoot hinself, but the gun was westl ed
away by the victim s co-enployees. The victim s death was not
the result of “just” a “spur of the nonent” act, but her killing
was the cul mnation of a deliberate course of action which was

ultimately discharged, as planned, by the petitioner.
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| SSUE 111
WHETHER THE SECOND DI STRI CT COURT ERRED, AS
A MATTER OF LAW | N CONDUCTI NG A HARM_ESS
ERROR ANALYSIS AND FINDING THAT THE
ADM SSION OF THE PSYCHOLOG ST''S TESTI MONY
WAS HARMLESS
(As restated by Appell ee/ Respondent)

Petiti oner waived any claimof confidential privilege and,
therefore, it was not error to allow the State to call the
clinical psychologist at trial. 1In the alternative, the Second
District did not err in its application of the harm ess error
analysis below. An error is harm ess when the review ng court

can conclude beyond a reasonable doubt that the error did not

affect the verdict. Francis v. State, 808 So. 2d 110, 129 (Fl a.

2001), citing State v. DiGuilio, 491 So. 2d 1129, 1139 (Fla

1986); see also, Kearse v. State, 662 So. 2d 677, 684-85 (Fla.

1995) (finding erroneous adm ssi on of hearsay testinony harmnl ess
beyond a reasonable doubt where sanme information admtted
t hrough ot her wi tnesses).

This Court previously has recognized that error, if any, in
allowing the State to call a confidential expert may be deened

harm ess beyond a reasonabl e doubt. See, Lovette v. State, 636

So. 2d 1304 (Fla. 1994). However, according to the petitioner,

under the appellate courts’ decisions in Bow es, Llanos, and

Stribbling, the Second District Court erred, as a matter of | aw,

in finding harm ess error. Essentially, petitioner seens to
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suggest that erroneous expert psychol ogical testinony can never
be deenmed harnl ess. For the follow ng reasons, this claimis
meritless.

In Bowes v. State, 381 So. 2d 326 (Fla. 5" DCA 1980),

i nproper cunul ative testinony of four police officers (that they
woul d not believe defendant under oath) was not harmnl ess error

under the facts of that case. In Stribbling v. State, 778 So.

2d 452 (Fla. 4th DCA 2001), the lead detective in a nurder case
improperly testified that he did not have a suspect until he
received a tel ephone nmessage in which Stribbling was named as
t he perpetrator. Because identification was the key factor and
the court could not conclude beyond a reasonabl e doubt that the
error did not affect the jury's verdict, a new trial was
or der ed.

In Llanos v. State, 766 So. 2d 1219 (Fla. 4tM DCA 2000), the

def endant was charged with arnmed kidnapping and aggravated
battery. At trial, Llanos nmoved to exclude the nedical record
prepared by the victims physician in which the doctor stated,
“[Patient] has had donestic abuse with a boyfriend ...” and “I
read the police report and this has also been docunented
relative to donestic abuse.” Finding that the doctor’s
reference to the police report gave significant extra weight to

the victims testinony, the error was not harm ess.
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In the instant case, the Second District Court applied

Goodwi n/ Di Guilio, reviewed the entire record, and found that

“the error did not substantially influence the jury's verdict.”
There was no Constitutional violation in this case, nor was
there any prohibition against conducting a harmess error
anal ysis. Errors regarding the adm ssion of evidence which are
subject to harmess error analysis include the adm ssion of
evidence in violation of a defendant’s Fourth, Fifth, or Sixth
Amendnment rights, including the adm ssion of involuntary

confessions. See, Arizona v. Fulmnante, 499 U S. 279, 308, 111

S.Ct. 1246, 113 L.Ed.2d 302 (1991). Notably, except for those
certain federal constitutional errors |abeled by the United
States Suprene Court as ‘structural,’” no error is categorically
i mmune froma harnl ess error anal ysis. Here, the defendant
admttedly took a |oaded gun, shot his ex-wife through the
heart, and admtted that he intended to shot her “first.” On
cross-exam nation, Knowl es agreed that if Tina had “cone back”
to him that he would not have killed her. (V.4/T350; 363-364).
According to Knowl es, he'd planned a reconciliation with Tina,
but he’ d al so decided that “if that didn’t happen, | knew | was
going to die,” . . . and “possibly Tina also.” (V.4/T351).
Know es knew t hat he had the gun on hi mwhen he went to see Tina

(V.4/T1T361) Knowl es admtted that he shot Tina first, and his
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pl an was for Tinato die first. (V.4/T351). Know es |left behind
bot h audi otapes and witten statenments confirmng his crimnal
intentions. The testinony of the clinical psychol ogi st which,
according to defense counsel s cl osi ng argunment, supported their
t heory of defense (V.4/T385-386), even if deened error, was

harm ess beyond a reasonabl e doubt.
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CONCLUSI ON

Based on the foregoing, the State requests this Court
approve the trial court’s ruling, or, in the alternative,
approve the harm ess error anal ysis by the Second District Court
of Appeal .
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