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STATEMENT OF THE CASE AND FACTS

Appel | ee, DARREN GOODE, accepts the Appellant's Statenent of
the Case and Facts with one exception. The Appellant clains the
| oner court expected the State to re-file the petition, but the
record cite at T21-22 denonstrates that the lower court did not

know what woul d happen next: "The Court: We'll take it one day at
atime." (T22)



SUMVARY OF THE ARGUVMENT

Because the State was required to bring M. Goode to tria
within 30 days, the trial court was correct in dismssing the
State's petition filed pursuant to the Jimmy Ryce Act when the
State failed to bring M. Goode to trial wthin 30 days and fail ed
to seek a continuance. M. Goode was not afforded even m ni mal due
process, so the dism ssal should be with prejudice.

As can be seen in this case and many other simlar cases, the
30-day rule is being ignored and abused by the State. Forcing the
State to deal wth what this Court has determned is the mandatory
30-day provision in Section 394.916, Florida Statute (1999),
requires nore than just rel easing those who have been confined for
several weeks wi thout counsel, a court date, or even notice of what
the confinenent is for. This section nmust also be found to be

jurisdictional.



ARGUMENT

| SSUE
VWHETHER THE LOWER COURT ERRED IN
DI SM SSI NG THE | NVOLUNTARY ClVIL
COW TMENT PETITION BASED ON THE
FAI LURE TO CONDUCT THE TRIAL W THI N
THE STATUTORY 30-DAY PERI OD? (As
restated by Appellee.)

The basic facts in this case are not in dispute: M. Goode was
schedul ed to be released on 10-28-99, and on that date the State
filed a petition for civil commtnent pursuant to the Jimmy Ryce
Act (Act). M. Goode, however, was not served with the petition or
appoi nted counsel until a hearing heard on 11-22-99 before a tri al
court judge not assigned to M. Goode's case. Wen respondent's
counsel pointed out that there were only a few days | eft under the
statutory requirenment to conduct the trial within 30 days and asked
to have the petition dism ssed because it was "not even reasonabl e
to think that we would be able to proceed to a trial in six days.";
the trial court refused to address the matter because it was
assigned to another judge. The trial court denied the notion
wi t hout prejudice. (R61-67)

The next hearing is on M. Goode's notion to dism ss before
the assigned trial judge on 1-24-00 asking that the petition be
di smssed due to the State's failure to take the case to tria
within 30 days or to properly obtain a continuance. At that
hearing the State does not explain what happened between the two
hearings; thus, there is no explanation for why nothing happened

bet ween 11-22-99 and 1-24-00. All the State could argue is that a
3



continuance had been granted on 11-22-99; but as the few pages
dedi cated to M. Goode's case clearly indicate, no such notion was
made or granted. (R61-67, T1-23) M. Goode argued that the 30 days
togototrial under the Act was mandatory and jurisdictional. The
trial court dismssed the petition and ordered M. Goode's
i mredi at e rel ease. (R33,34; T1-23) The order does not say that the
petition was dismssed wth prejudice, and this issue was not
real |y addressed by the | ower court.

The St ate has appeal ed that order di sm ssing the petition, and
the majority of its argunents center around whether or not the
statutory 30-day period in which to go to trial under the Act is
mandatory. This Court has recently answered that issue in Kinder
v. State, 2D00-0764 (Fla. 2d DCA July 7, 2000). This Court held
that the 30-day period is mandatory and found the State to have
viol ated the requirements of the Act and M. Kinder's due process
rights:

Ki nder concededly was not brought to trial
within the thirty-day tinme limt, nor was a
conti nuance sought or granted within that tine
frame. Moreover, Kinder was detained for
forty-four days beyond the expiration of his
pri son sentence based upon an ex parte proba-
bl e cause determ nation w thout being served
with the commtnent petition, brought to
court, or offered counsel. As our sister
court has observed, "the continued confi nenent
of a person after he has served his full
sentence for conviction of a crinme is serious
enough to warrant scrupul ous conpliance wth
the statute permtting such confinenent, not
to nmention the applicable constitutional
provisions.” Johnson v. Departnent of Chil-
dren & Famly Servs., 747 So. 2d 402, 402
(Fla. 4th DCA 1999). In this case, the State
neither conplied wth the requirenments of the




Act nor afforded Kinder even mnmninal due
process.

Ki nder, at p. 5. This Court ordered M. Kinder's inmmediate
release, but it left to another day the question of whether the
State could still continue to proceed under the Act since that
i ssue was not properly before it. Kinder, at p. 6, ftnt. 2.

The next argunent the State nmakes is that a continuance was
effectively granted by the trial judge not assigned to the case
when he refused to do anything with the case because he was not the
assigned trial judge. The State also throws in the need for a
continuance -- even though no one asked for one -- because
respondent’'s counsel said he could not be ready in 6 days for a
trial. Neither of these clains have nerit.

The State kept M. Goode in prison after he conpleted his
sentence on 10-28-99 by filing a petition on that date, but never
served M. Goode with a copy of that petition. The State also did
not provide M. Goode with an attorney wuntil 11-22-99. In
addition, the State never gave M. CGoode an adversarial probable
cause hearing. After waiting until 25 days after filing its
petition, the State finally got around to having a hearing --
before a trial judge not assigned to the case, that was only for
the Iimted purpose of serving a copy of the petition on M. Goode
and getting an attorney appointed to M. Goode. The unassigned
trial judge was not willing to go into substantive matters, and
this shoul d not have been a surprise to the State. The State waits
until the 25th day to first bring M. Goode to court, serve hima
copy of the petition, and get himan appointed attorney; and then

5



the State argues a continuance was necessary because respondent's
counsel could not prepare for trial in just the few renmaining days
of the 30-day period. The State caused the delay and now wants to
benefit fromthat delay. The trial court did not agree with the
State's argunents, and this Court should also reject the State's
argunents. What the State has done is create a "Hobson's"
choice for the respondent -- the right to a speedy trial within 30
days fromthe date of the petition being filed under the Act versus
the right to an effective attorney properly prepared for trial. By
waiting until the 30-day tinme period has alnbst run to put the
respondent on notice and give him counsel, the State forces the
respondent to sacrifice one right for another, and this "Hobson's"
choi ce has not been accepted by courts in simlar situations. See

ex rel. Wight v. Yawn, 320 So. 2d 880 (Fla. 1lst DCA 1975) (State

gave defendant his discovery with only 38 days left to run on
speedy trial; in granting defendant a speedy trial discharge, the
First District held that the State, through its own inaction,
cannot force a defendant to choose between two co-equal right of
speedy trial and discovery). The State had no right to force M.
Goode to choose between his co-equal rights of conpetent and
prepared counsel with discovery and a 30-day trial.

The State had the entire 30 days to prepare for a trial, but
it only gave M. Goode and his new y appointed attorney a few days
(approximately 6 days, including the 4 days of Thanksgiving

weekend) to prepare for trial. The State never asked for a



continuance, but clains the respondent needed one in order to
prepare. These tactics must be rejected.

The State's reliance on Madows v. Kirscher, 24 Fla. Law

Weekly D2576 (Fla. 4th DCA Nov. 17, 1999), rehearing den. Jan 12,
2000, is msplaced. In that case the State asked for a continuance
within the 30-day period, the file had been admnistratively
m srouted, and the trial judge needed additional tinme to set up
pr ocedur es. In M. Goode's case, the State did not ask for a
conti nuance, no one but the State was responsible for the delay,
and no one clained tinme was needed to figure out procedures and
jury instructions. It is interesting to note that in ftnt. 5 the
court in Meadows was concerned with the late appointnent of
counsel . The respondent was held for nearly 3 weeks before he was
appoi nted counsel, and the court held that a respondent should be
advised of the right to appointed counsel when served with the
order or warrant for custodial detention. Merely advising the
respondent of a right to appoi nted counsel is neani ngl ess, however,
if counsel is still not appointed for several weeks.

As was pointed out in the ftnt. in Meadow, in Kinder, and in
this case, the State has nmade a practice of not getting appointed
counsel to respondents under the Act for several weeks. It is this
practice that nakes the concept of a 30-day trial neaningless
because the State i s counting on respondent's attorney being unabl e
to prepare in only a few days. In the Kinder case, appointnent of
counsel did not happen until day 44. It is the State's job to

proceed with the trial within 30 days, not the respondent's.



Waiting to serve the respondent with the petition and get the
respondent appoi nted counsel until the 30 days has al nost expires
does not constitute good grounds for a continuance. Simlarly,
having a hearing before a judge not assigned to the case al so does
not constitute good grounds for a continuance. In M. Goode's
case, as in Kinder, "the State neither conplied with the require-
ments of the Act nor afforded [the respondent] even mninmal due
process.” Kinder, at pg. 5. In M. Goode's case, the State did
not even attenpt to conply with the 30-day rule, and the State has
no explanation as to what it did after the 11-22-99 hearing --
after it was put on notice of speedy trial problens -- up until the
1-24-00 hearing. This denial of even mi ninmal due process requires
a renedy.

The renmedy awarded in Kinder was the release of the respon-
dent, but this Court did not address whether the State could still
proceed under the Act once the respondent was released. That
particul ar issue was not present in Kinder, but it is present in
this case. The trial court dism ssed the petition and ordered M.
Goode' s rel ease. It is M. Goode's contention that the 30-day
requirement for trial is both mandatory and jurisdictional.

In the case of In re Brown, 978 P. 2d 300 (Kan. Ct. App.

1999), M. Brown was subjected to involuntary civil commtnent
under the Kansas Sexual Predator Act, K S.A 59-29a0l1 et seq. The
Kansas statute, after which Florida's was patterned, provided for
a 60-day time limt for trial. Meadows. The |anguage in the

Kansas statute is alnbst identical to Florida's. 1d. Both mandate



that the trial "shall" be held within a particular tine period.
Id. The Kansas appellate court in Brown determined that the tine
requi renent was mnandatory and not nmerely directory; but in
addition, the court deternmined that the tinme requirenent was al so
jurisdictional. The court ordered the case di sm ssed because M.
Brown did not receive a trial within the statutory tinme limt.
Brown, 978 P. 2d at 303.

Even Florida's legislature has inplied that the trial tinme
l[imt is mandatory and jurisdictional. The Florida Legislature
anended the Act May 26, 1999, renoving it from chapter 916 and
recreating it wthin chapter 394. The Legislature had the
opportunity to provide that the 30-day tinme period for trial was
not mandatory and was not jurisdictional, but opted not to do so.
Yet, in other parts of the anended statute, the Legislature
specifically provided that other tine periods were not jurisdic-
tional. For exanple, section 394.913(e), Florida Statutes (1999),
governing tinme periods for agencies giving notice and conpleting
assessnments, provides that thosetine linmts are not jurisdictional
and does not prohi bit proceedi ng agai nst a person ot herw se subj ect
to these provisions. Section 394.9135(4), Florida Statutes (1999),
setting forth time limts for evaluating those released earlier
than anticipated, also provides that those provisions are not
jurisdictional. One nust therefore conclude that the Legislature
intended that the tine limt for trial be nandatory and juri sdic-

tional .



In the Interest of MD., 598 NW 2d 799 (N.D. 1999), upon

which the State relies, did address whether the failure to bring
the respondent to trial within 30 days, as required by the North
Dakota statute, warranted dism ssal. This Court should not,
however, be persuaded by the finding in MD., which found the
failure to conply with the statute did not warrant dismssal. The
under|lying | aw upon which that court relied is conpletely distin-
gui shabl e fromFlorida's Act. Under North Dakota's Act, the Ofice
of the State Attorney files a petition alleging that the respondent
i s a sexual ly dangerous individual and may have the petition heard
ex parte. N D Stat. Sec. 25-03.3-03 and 25-03.3-08 (1999). |If
the court finds there is cause to believe the respondent neets the
criteria, the court issues an order for detention. |d. Once the
court issues an order for detention, witten notice nust be given
to the respondent, including the right to a prelimnary hearing;
the right to counsel, with counsel being appointed if the respon-
dent is indigent; and the right to have an expert appointed. N.D
Stat. Sec 25-03.3-10. Such notice nust include the date, tinme, and
place for the prelimnary hearing and include a copy of the
petition that has been filed. 1d. The respondent is entitled to
a prelimnary hearing within 72 hours of being taken into custody
pursuant to the court's order, unless the respondent waives this
hearing. N D. Stat. Sec. 25-03.3-11. At the prelimnary hearing,
the respondent has the right to be present, to have counsel, to

testify, and to present and cross-exam ne w tnesses. |d.
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Here, M. Goode, on the day he was scheduled to be rel eased
from prison, was taken and held in a secure facility for 25 days
wi t hout notice, the appointnment of counsel, or the opportunity to
be heard. The only provision of the Florida Act that offers any
protection of a respondent's due process rights is Section 394. 916,
Florida Statutes (1999). Contrary to the State's position that
this is discretionary and not jurisdictional, it was clearly

intended to be, and nust be, nmandatory and jurisdictional.

The case of People v. Curtis, 223 Ca. Rptr. 397 (Cal. App
1986), wupon which the State further relies, is also not
di spositive. The court in that case relied upon California
statutes which are not only substantially different fromFlorida's
Act, but which have since been repealed. Cal. Wlf. & Inst. Code
sec. 6316.2 (1999). The nost substantial difference, even in the
repealed statute, were the procedural safeguards that were in
effect at the tinme of Curtis to ensure the respondent due process
of | aw. First, the respondent had already been conmitted to a
state hospital for a specific term of years and the State was
nerely seeking to have the respondent commtted for an additional
specific termof years. Curtis, 223 Ca. Rptr. at 398. Second, the
respondent received notice, was appoi nted an attorney, and appeared
before the court prior the expiration of his commtnent. 1 d.
Third, the statute in question only required the respondent be

brought to trial no later than 30 days prior to his release date.

Id. at 398. The respondent, or counsel representing respondent,

had appeared before the court on three separate occasions before

11



the 30th day prior to the respondent's rel ease date; and the trial
actually commenced on the 28th day prior to his release date. It
was on this basis that a notion to dism ss was denied. |d.

Wiile the appellate court did find that the trial being
required to begin 30 days prior to the respondent's rel ease date
was directory and not mandatory, this should have no bearing on
this Court's decision. The law and facts of this case are entirely
different from Curtis, and Florida has no other procedural
saf equards to ensure due process other than the requirenent that a
trial begin within 30 days of the finding of probable cause.
8394.16, Fla. Stat. (1999).

Under the current California Act, a petition is filed while
t he respondent is still incarcerated under a sentence of a specific
termof years. Cal. Welf. & Inst. Code Sec. 6601. Wien the state
presents the petition to the court to determne if probable cause
exi sts, the respondent is noticed of the hearing, has the right to
be present, and is to be represented by counsel. Cal. welf. &
Inst. Code Sec. 6602. |If the respondent’'s schedul ed rel ease date
wi |l expire before the probabl e cause hearing, the agency bringing
the petition may seek judicial review At the review the court
will determ ne whether the facts presented, if true, constitute
probabl e cause to detain; and then the respondent may be held
beyond his release date. This probable cause hearing under the
Act, shall be held within 20 days of the order issued by the court.
(emphasis added). Cal. Welf. & Inst. Code sec. 6601.5

12



The current California Act is distinguishable fromFlorida's
Act in that the respondent's due process rights are preserved by
the requirenments of being noticed of the probable cause hearing,
having the right to be present, and to have counsel. This is
clearly not the status of the law in Florida, where a respondent
has absolutely no right in regard to the ex parte probable cause
hearing. The only safeguard of the respondent's due process rights
in Floridais that the trial nust occur within 30 days of the order
taki ng the respondent into custody.

In the case at bar, M. Goode was held 15 days after he was
supposed to be released fromincarceration based upon a petition
and order which was entered against himex parte and without his
having any right at all in regards to his being heard at this
hearing. M. Goode was not even served a copy of the petition or
order or given counsel until the 25th day.

As for Amador v. State, 25 Fla. Law Weekly D259 (Fla. 4th DCA

Jan. 26, 2000), the State reads too nuch into that opinion. M.
Amador filed a petition for wit of habeas corpus in the Fourth
District only because he was confined within the Fourth District's
jurisdiction, M. Amador's Act proceeding, however, was being
conducted within the Second District's jurisdiction. M. Amador
clainmed a speedy trial violation had occurred when trial was not
commenced within 30 days, and the Fourth District determ ned that
it was not authorized to exercise habeas corpus review in this
situation. It then transferred the case to the Second District.

If the Fourth District had decided the 30-day period is not

13



jurisdictional -- as the State clains (Appellant's Initial Brief p.
20), then there would be no need to transfer the case. The Fourth
District sinply did not rule on the issue at all. Such an issue
was nore probably the subject of a wit of prohibition, which
shoul d have been initially filed wwth the Second District. Anmador
does not, effectively or inmplicitly or otherw se, speak to the
i ssue of the 30-day trial statute being jurisdictional.

As can be seen in this case and many other simlar cases, the
30-day rule is being ignored and abused by the State. Forcing the
State to deal wth what this Court has determned is the mandatory
30-day provision in Section 394.916, Florida Statute (1999),
requires nore than just rel easing those who have been confined for
several weeks wi thout counsel, a court date, or even notice of what
the confinenment is for. This section nust also be found to be

jurisdictional.
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CONCLUSI ON

The trial court's order rel easing M. Goode and di sm ssing the

petition should be affirmed with prejudice.
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