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STATEMENT OF THE CASE AND FACTS

The key i ssueinthis caseis whether aninsurer actsinbadfaith
when it tinmely agrees to pay the demanded policy limts to settle
clainms against its insured, but paynment is not delivered to the
claimant withinhis statedtinelimt because he did not have t he | egal
authority within that tine period to release the insured.

The Accident and the Settlenment O fer

The tort clai ms invol ved a wongful death, m nor survivors, and
injury toamnor. On March 29, 1990, a vehicl e owned by Barry Ber ges
and driven by Li nda Mbody col | i ded with a vehicl e operated by Marion
Tayl or i n whi ch her m nor daughter Christina Tayl or was a passenger.

(RV.1, P.1). M. Taylor was killed and Christina Tayl or was i nj ur ed.

M . Berges was i nsured under an Infinity autonobile insurance
policy withbodily injuryliabilitylimts of $10,000.00. The policy
required M. BergestonotifyInfinity “pronptly” of any acci dent.
(R V.5, P.832). M. Berges didnot doso. (RV.5, P.840). Infinity's
first notice of the accident was aletter received April 23, 1990 from
t he of fice of attorney Dal e Swope stating that he represented M. Janes
Tayl or, the husband of the | ate Mari on Tayl or and fat her of Chri stina.

(R V.4, P. 738; RV.5, P.836; RV.6, P.1094; R V.34, P.E. 678) (T.329).

On May 2, 1990, Infinity wrote to its insured, M. Berges,

advi sing hi mof theclaim Infinity al so advised M. Berges that his



vi ol ati on of the noti ce and cooperation conditions of the policy, as
well as hisfailuretoadviselInfinity that Ms. Mbody was an addi ti onal
driver residinginhis household, may voi d coverage for the claim
(R V.4, P.738; R V.5, P.842).

On May 2, 1990, M. Swope wroteto Infinity, statingthat he no
| onger represented M. Taylor. (R V.5, P.841). Onthe sane date, M.
Swope filed a petitionrequestingthat M. Tayl or be appoi nt ed personal
representative of his wife's estate. (R V.5, P.849).

Al so on the sane date, Janmes Tayl or offeredto settle “the death
clai mof the estate of Marion Viola Tayl or and t he personal injury
claimof ChristinaMchelle Taylor for thepolicylimts.” (R V.1,
P.3) (RV.5, P. 843-848). M. Taylor's letter first explains that M.
Swope no | onger represented hi mand that he wanted to settl e the clai ns
directly. (RV.5 P.843). Inofferingtosettle his daughter’sinjury
claimfor the $10,000.00 policy limts, M. Taylor wote:

Thi s noney i s for nmy daughter. | will be nore than happy to

put it in a special account until she turns 18 if that is

what you want and if it takes special paperstobefiledin

court for this, I will work with your |awers to handl e

this.

(R V.5, P.844-45).

In offering to settle the claimfor the death of his wife for
$10, 000. 00, M. Tayl or wrote:

Dal e Swope, the | awyer filed the papers to have nme made

personal representative of theestateand | will pay himto

finishthat. | will settle this claimalsofor $10, 000. 00,

but only if you have it paid to nme or ne as t he personal
representative of ny wife' s estate, either onew thin 25



days. If we havetofile papersincourt onthis settlenent
| will work with your |lawers to do that.

(R V.5, P.845-46). M. Tayl or demanded paynent of his daughter’s
cl ai mby June 1 and paynent of the death clai mwithin 25 days. (R V.5,
P. 845) .

On May 11, 1990, ni ne days after M. Tayl or’ s of fer and 23 days
after its first notice of the suit, Infinity had conpleted its
investigationinto boththetort clains and the coverage i ssues and
agreedtopayitspolicylimts despitethelate notice and unli sted
driver. (R V.4, P.739; R V.7, P.1236). As M. Taylor’s offer had
expressly noted, he had not yet been appoi nt ed personal representative
of hiswife' s estate, Ms. Tayl or had two surviving mnor children at
the tinme of the accident, and t he m nor daughter’s injury clai mwoul d
require court approval and a guardi an appoi nt nent before settl enent
coul d be effected. Infinity therefore advised M. Taylor that it woul d
pay for an attorney t o handl e t he guardi anshi p and m nor settl enent
approval, and that he woul d recei ve paynent when he was appoi nt ed
personal representative and when the m nor settl enent conditions were
fulfilled. (R V.3, P. 492; R V.4, P.739; R V.6, P.1196).

On May 16, 1990, Infinity hired attorney Kevin Korth to handl e t he
m nor settl ement and guardi an appointnent.? (R V.3, P.492; R V.4,
P.739; R V.6, P.1196). On May 24, 1990, M. Korth sent M. Tayl or a

letter confirmngthat Infinity had agreedto pay its policylimts and

Y It is undisputed that M. Korth is not an enployee of Infinity.

3



t hat paynent woul d be made when t he court approval proceedi ngs were
concl uded and when he was appoi nt ed personal representative of his
wife's estate. (R V.5, P.858).%¢

On June 11, 1990, M. Swope, who apparently had resumed

representationof M. Taylor, wotetoInfinity and stated that “all
settlenment offers previously giveninthis case are hereby revoked.”
(R V.5, P. 860). At that tine, theletters of adm ni strati on had not
been i ssued, and t he m nor settl ement approval and guardi anshi p had not
been acconpl i shed. On June 12, 1990, M. Swope instructed M. Korthto
di scontinue his efforts to authorize the m nor settlenment. (R V.5,
P. 863).

M. Korth confirmedthat Infinity remained “ready willing and
able” topaythepolicylimts. (RV.5 P.863). M. Taylor admtted
Infinity never retractedits offer topay thelimts. (R V.6, P.1170).

However, M. Tayl or refused the policy |limts which he had agreed
t o accept seven weeks earlier, and filed suit agai nst Ms. Mbody and M.
Berges, on June 20, 1990. (R V.3, P.494; RV.3, P.869). Onthat date,
M. Tayl or al so obtainedthe letters of adm ni stration appoi nting him
personal representative of hiswife' s estate. (R V.5, P.876). Thus,
despite M. Taylor’s representation that he woul d have M. Swope

conpl et e t he personal representative appointnment inorder to effectuate

the settlenent, those proceedings did not occur until after the

2 The receipt of the letter was del ayed due to an incorrect zip
code. (R V.5, P.858).



settl enent “of fers” had been “revoked” by M. Taylor. (R V.5, P.876).
M. Taylor later testifiedthat M. Swope had tol d hi mt hat he coul d
settlethe clains without further | egal proceedings. (R V.6, P.1147).

On June 25, 1990, M. Swope againwoteto Infinity, statingthat
Infinity’s failure to actually tender paynent prior to the
est abl i shnent of the guardi anshi p, personal representative and m nor
settl enment proceedi ngs was a rejection of the settlenment offer so
“there is no deal,” and that he i ntended to pursue “all renmedi es.”
(R V.5, P.877). M. Swope took the positionthat the only way that the
cases coul d have been settl ed was by actual delivery of paynent, even
wi t hout his client having obtainedthe |l egal capacity torel ease the
claims. (R V.5, P.877-878).

On June 25, 1990 and July 2, 1990, M. Swope contacted M. Berges,
advi sed hi mof the tort conpl ai nt agai nst hi m and recommended t hat he
pursue a bad faith clai magai nst Infinity. (R V.4, P. 740). M. Swope
referred M. Berges to the attorneys who represented hi minthis case.
(R V.4, P.740; R V.5, P.991; T.864-65).

Infinity hired defense counsel to defend M. Bergesinthetort
case. (R V.4, P.741). On June 26, 1990, Infinity advi sed M. Berges
that the settl enment had fall en through and advi sed hi mt hat t he cl ai ns
may result in an excess judgnment. (R V.34, P.E 762-66). On August 31,
1990, M. Swope reconfirnmed that his client was unwi | 1ing to accept the
policy limts.

The “Cunni nghani Proposal




| n August 1990, withinafewnonths of filingthetort conplaint,
M. Swope asked Infinity to stipulate to stay the tort acti on and
proceed to have Infinity s all eged bad faith determ ned. (R V.5,
P.904-06). M. Swope i nposed the foll ow ng condi tions on this proposed
agreenent: (1) Infinity woul d agree to expedited trial and di scovery;
(2) the bad faith case woul d be inthe formof a decl aratory judgnent
action by Berges agai nst Infinity, using an attorney acceptableto M.
Tayl or and M. Swope, and pai d for by M. Tayl or, and Ber ges woul d be
requiredto cooperate “fully” withthat attorney and M. Taylor inthe
bad faith case; (3) Infinity wouldfile an answer, adm tting the case
was proper for declaratory relief; (4) the bad faithissue woul d be
resolved by jury; and (5) if the court did not agree to the procedure,

t he agreenment woul d not be subject tothe principles of Fidelity and

Casualty Co. v. Cope, 462 So. 2d 459 (Fla. 1985). (R V.5, P.904-09).
Thi s proposal would | ater be referred to as a “Cunni nghani proposal . ¥

Infinity did attenpt to have the bad faith i ssues determ ned at
that time, but woul d not consent to M. Swope’s conditions. (R V.5,

P.981). Instead, Infinity filedan action for declaratory judgnent,

g The |l ong-established ruleisthat aclaimnt nust obtain an excess
j udgnment agai nst the i nsured before proceedingwith abadfaithclaim
agai nst the insurer. The Florida Supreme Court in Cunninghamyv.

St andard GQuaranty | nsurance Co., 630 So.2d 179 (Fla. 1994), held t hat

t he i nsurance conpany and t he cl ai mrant can stipul ate to determ ne the
bad faithissues first under certaincircunstances. It islInfinity’'s
position that the proposal by M. Swope did not comply with the
requi rements enunci at ed i n Qunni ngham but that termhas si nce been
used to describe the proposal.




seeking a determ nationthat it had not acted in bad faith in the
Tayl or settlenment. (R V.4, P.742; R V.5, P.944-949; R V.6, P.1037).
M. Swope twi ce noved to di sm ss that action onthe ground that the
i ssues coul d not be deci ded by decl aratory judgnment, (R V.3, P.531-32;
R. V.5, P.984-85), although he had proposed to use t he same procedure.
The Record does not refl ect any expl anati on for M. Swope’s position
t hat a declaratory judgment coul d have been used only if Infinity
agreed to his conditions.

Infinity al sonovedtointerveneinthetort actionto determ ne
the bad faithissue. (R V.5, P.911-916). M. Swope objected to the
intervention, and continuedtoinsist that Infinity could only have the
bad faith issues determ ned at that tinme if it consented to his
condi ti ons and si gned his stipulation. (RV.4, P.742; R V.5, P.889;
979). Upon M. Swope’ s objection, Infinity s notiontointervene was
deni ed. (R V.5, P.1002). The parties ultimately agreed to stay t he bad
faith decl aratory acti on pendi ng resolution of thetort case. (R V.4,
P.742) .

The Taylor v. Berges case

The Taylor v. Berges tort case proceeded, with M. Swope
representing M. Taylor. Berges assertedthat M. Taylor and Infinity
had reached an enf orceabl e settl ement of the clains for $20, 000. 00
(R V.5, P.988-89; 1005-06; R V.6, P.1033-34; R V.8, P.1492; 1496).
Significantly, M. Taylor asserted that there could have been no

bi ndi ng settl ement because (1) the mnors’ clains coul d not be settl ed



until a guardi an had been appointed and the settlenment had been
approved by the court; (2) the death clai mcould not be settl ed by
anyone ot her than t he personal representative, and M. Tayl or di d not
have t hat status whenthe Infinity offer was made; (3) that Infinity
had no authority to settle on behalf of Berges; and (4) that the
settlenment | acked essential terns. (R V.8, P.1532-33). M. Swope al so
claimed that the minor children had specifically di sapproved the
settlement. (R V.4, P.803; R V.8, P.1543-49).

M. Berges countered that aninsurer has the authority to settle
clains on behal f of itsinsured, and argued that a valid settl enment had
t aken place. (R V.8, P.1577-81). M. Swope noved for judgment onthe
pl eadi ngs and for sunmary j udgnment on t hese i ssues. (R V.8, P.1534;
1569-72; 1573-76). At the hearings, M. Swope agai n argued t hat t here
coul d have been no bi ndi ng settl enent between his client andInfinity
since his client was not the personal representative of hiswife’'s
estate and since the settlenents woul d require court approval. (R V.8,
P. 1545, 1588-96; 1602-08) (“until the judge approvedit there was no
agreenent at all”). He contended that it woul d have been “i npossi bl e”
for anyone to nake an enf orceabl e agreenent. (R V.8, P.1545). 1In
fact, hefiled a detail ed menorandumof | awexpl ai ni ng t hat no bi ndi ng
settl enment coul d have been reached by his client without a guardi an
appoi nt nent and court approval. (R V.8, P.1573-76). Thetrial court
inthetort case ultimtely granted sunmary judgnent in favor of M.

Tayl or, accepting his argunment that there coul d have been no bi ndi ng



settl ement between he and Infinity since he had no authority to rel ease
the insured. (R V.8, P.1610-11).

The estate of Marion Tayl or recovered a judgnent agai nst Barry
Berges and Linda Moody jointly and severally in the anount of
$911, 400. 00, and Chri stina Tayl or recovered a j udgnent agai nst M.
Berges and Ms. Moody jointly and severally in the amunt of
$500, 000.00. (R V.1, P.7-8).%4 Infinity paidits $20,000.00 policy
limtsinpartial satisfactionof thejudgnents. (RV.1, P.5. M.
Ber ges argued t he settl ement enforcenent i ssues in post trial notions,
whi ch were deni ed, and on appeal. (R V.8, P.1619). The Second
District affirnedthe judgnent, thereby maki ng final the determ nation
t hat no bi ndi ng settl ement coul d have been reached by M. Tayl or.
(R V.8, 1626-27; 1628-29).Y

The Bad Faith Case

M. Bergesthenfiledthe present case against Infinity, claimng
that Infinity had actedinbad faith by failingto reach an enforceabl e
settlement with M. Taylor and by failing to advise him of the
pur ported settlement opportunity. (R V.1, P.1-6).

Significantly, M. Berges prosecuted this bad faith case under an

agreement with M. Taylor that makes M. Taylor the real party in

4/ An addi tional $3, 000, 000. 00 was awar ded sol el y agai nst Ms. Mbody.
(R V.1, P.7-8).

3/ The trial court inthe present case, by agreenent of the parties,
t ook judicial notice of all proceedingsinthe tort caseandinthe
decl aratory judgnment action. (R V.18, P.3539; 3576).
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interest in any recovery in this case. (R V.11, P.2192-98). The
agreenent requires M. Berges anong ot her things to use and cooperat e
with the | awyers sel ected by M. Taylor, andto give M. Tayl or the
proceeds of any recovery. (R V.11, P.2194-95). Infact, M. Berges
does not have the authority to settle this bad faith clai mw thout M.
Tayl or’s approval. (R V.11, P.2195).

Infinity noved for sunmary j udgnent, on the grounds that it coul d
not have paid the Tayl or clains because M. Taylor had no | egal
authority toreleasetheinsuredduringthetine his demand was open.
(RV.4, P.790). Infinity alsorequestedthat thetrial court grant it
sunmary j udgment on the “ Qunni nghani i ssue - the claimthat Infinity’s
failuretoagreetothe Plaintiff’s requested procedure for resol ving
t he bad faith cl ai mamount ed t o anot her i nstance of bad faith. (R V.4,
P.789). Thetrial court granted Infinity s sunmary judgnent notion on

t he “Cunni nghani issue and denied the remai nder of the notion.

(R V.18, P.3543-47).

The case proceededtotrial. Counsel for Berges stipul ated t hat
no events after July 2, 1990, wererelevant tolnfinity s badfaith,
except for the judgnment inthe underlying case. (R V.28, P.5583). The
trial consisted essentially of a parade of bad faith experts on both
sides, all hiredtoexplaintothe jury whether Infinity couldlegally
have settled the Taylor claims in May 1990. Berges’ first expert,
WIlliamA. Pruett, admttedthat Infinity told M. Tayl or on May 11,

1990 that it was willing to pay the $20, 000.00 policy limts. (T.
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361). He confirmed that Infinity had conpleted its coverage
i nvestigation by May 8, 1990. (T. 388-89). He further adm tted that
any settlenment entered into by M. Tayl or before he was appoi nt ed
personal representative and bef ore he obt ai ned court approval woul d not
be binding. (T. 346-48). He also testified that m nor approval
proceedi ngs woul d take thirty days or nore. (T. 360). Finally, he
testifiedthat Infinity “did not have any ability to stop [this clainj
fromgoing into litigation.” (T. 393).

Ber ges’ second expert, Leon Handl ey, admtted that Infinity nmade
its determ nation to pay policy limtsinthis case “with all due
haste.” (T.830). He confirnmed that M. Berges had not notified
Infinity of the accident. (T. 872). M. Handley confirmed that a
personal representativeistheonly personwithauthority to settle a
clai mfor wongful death. (T. 881). He confirmed that because m nors’
claims were invol ved, court approval woul d be required to reach an
enforceabl e settlenent inthis case and “in order to obtain a binding
rel ease under thelaw.” (T. 882;886). Hetestifiedthat in May 1990,
M. Tayl or was not inapositionto provide a bindingrel ease of either
theinjury claimor the deathclaim (T. 886). He acknow edged t hat
had I nfinity made paynment to M. Tayl or wi t hout court approval and
wi thout letters of adm nistration, Infinity’ s insuredwould not have
been protected fromfurther clainms. (T. 887). He confirmedthat an
i nsurance conpany actinginitsinsured s best interestsis “obligated

to” obtainavalidrel ease when settlingclainms. (T. 887). He also
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testifiedthat when an i nsurance conpany hires an attorney to conpl ete
m nor settlement proceedings, that attorney is an independent
contractor of the insurance conpany. (T.878).

M . Berges al so presented the testinmony of Infinity' s clains
handl er, Robert Fryer, and the supervi sor responsi ble for the claim
Bobbi e Wal ker Hal |, who both testified that Infinity had agreedto
settlefor thepolicylimts, they believedthe case had been settl ed,
checks had been i ssued, and paynent woul d have been del i vered as soon
as M. Taylor hadtherequired authority to settletheclains. (T.
517; 662-63; 696; 784-85).

Infinity presented former Fl orida Suprene Court Justice Art hur
Engl and as an expert witness. M. England testifiedthat Infinity
actedingoodfaith toward M. Berges under all the circunstances. (T.
915). M. Engl and expl ai ned t hat the May 2, 1990 denmand by M. Tayl or
was not a reasonabl e one because M. Tayl or di d not have t he | egal
capacity to perfect the settlenents, and di d not acquire that capacity
withinthe statedtinme frame. (T.915-17). He explainedthat thereis
no | egal procedure by which Infinity could have paidthe policylimts
to M. Tayl or before he acquired the authority to rel ease the cl ai ns,
while still ensuringthat theinsured would be protected. (T. 921-24).

M. England al sotestifiedthat had Infinity paidthe settlement
nmoneys to M. Tayl or i ndividually, without requiring himto have the
capacitytoreleasetheclains, it woul d have | eft its insured exposed

tofurther clains. (T. 922). He expl ai ned t hat the duty of good
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faith does not require an actual settlenent, just that the insurance
conpany attenpt to settle. (T. 992).

M. Engl and further explainedthat Infinity had no duty to advi se
M . Berges of the settlement with M. Tayl or, since the conpany had
agreedtopay theclainedpolicy limts. (T. 927). He al so noted t hat
since M. Berges had not tinely notified Infinity of the accident and
had not beenincontact withiInfinity regardingthe accident, it was
unnecessary to advi se hi mof the settlement. (T. 928). M. Engl and
expl ai ned t hat there coul d have been no duty i n May 1990 t o advi se M.
Ber ges of the probabl e outcone of “the litigation” because t here was no
litigation. (T. 930).

Infinity al so presented the expert testinony of i nsurance cl ai ns
handl i ng experts June d enn, and Alton Pitts, whoopinedthat Infinity
actedingoodfaith. (T.1020; 1278; 1292). M. Pittstestifiedthat
t her e was no net hod by which Infinity could have paid M. Tayl or t he
settl enent proceeds and obtained validreleases for its insured w thout
M. Tayl or being the personal representative and establishing court
approval . (T. 1269; 1283). He concl uded that the demand nmade i n M.
Taylor’s May 2, 1990 letter could not have been net. (T. 1291-92).

Infinity requested a nunber of jury instructions designed to
expl ainthe duty of good faithtothejury, all of which were deni ed.
Infinity s requestedjury instructions were filed at pages 5490- 5550 of
t he Record on Appeal, volume 27. Over Infinity’ s objection, thetrial

court gave Plaintiff’s requested special instructionthat “The duty of
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good faith obligates the insurer to advi se the i nsured of settl enent
opportunities, to advise as to the probabl e outcone of thelitigation,
to warn of the possibility of an excess judgnent, and to advi se t he
insured of any steps he or she mght take to avoid the sane.”
(T.1499). The instruction was not limted to “under all the
ci rcunstances” or “indueregardfor theinsured sinterests,” as the
standard instructions require. (T. 1499). In other words, no |l evel of
fault was attached to the instruction on the failureto advise the
i nsured.

Additionally, thetrial court refusedtoallowlnfinity to present
evidence that the bad faith clainms were the result of a “set up.”
(R V.28, P.5604; T. 919). It was Infinity s theory that M. Swope had
orchestrated the settlenment “opportunity” so that no genuine
opportunity to settl e ever existed, thereby creating abadfaithclaim
t hat woul d al l ow recovery in excess of the mnimal policy limts
purchased by M. Berges.

Infinity nmoved for directed verdict, on the ground that no
evi dence of bad faith had been presented, and on the capacity to settle
i ssue. Those notions were denied. (T. 1394-96).

The jury found that Infinity acted in bad faith. (R V.28,
P.5703). Thetrial court enteredfinal judgnent infavor of M. Berges
i nthe anount of the underlying judgnent plusinterest, for atotal of

$1,893,066.41. (R V.28, P.5728). Infinitytinely filednotions for
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newtrial and renewed directed verdict, (R V.28, P.5733-40; 5741-51),
whi ch were denied. (R V.30, P.6109; 6110).

The Second DCA Deci sion

Infinity appealedtothe Second District Court of Appeal. The
Second District agreedwithInfinity that it was entitledto judgment
as amtter of law. The Second District first determnedthat Infinity
was not in bad faith for holdingdelivery of itspolicylimts until
M. Tayl or had authority to rel ease the insured, reasoning that
Infinity’s duty was to protect its insured. The Second District
further held that Infinity had no duty to advi se the i nsured of the
Tayl or demand, because it was not a genui ne “settl enment opportunity,”
and because Infinity had agreed to pay the demanded policy lim

Ber ges cross-appeal ed, contendingthat Infinity’'sfailureto

accept the 1990 “ Cunni nghani proposal was an i ndependent act of bad

faith. The Second Di strict did not reach this issue becausethe state
of | awwhen t he proposal was nmade was t hat a bad fai t h case coul d not
be brought prior toaresolution of the underlying action. The Second
District concluded that Infinity could not beinbadfaithfor failing
to consent to alegallyinpermssible procedure. The only proposal at
issue in the Second District was the 1990 proposal.

New | ssue: The 1994 “Cunni nghani Proposal

For the first timeinthis Court, Berges clains that another

“Cunni nghan proposal was made by M. Swope on May 3, 1994, several
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mont hs after this Court’s deci sioninCunningham This 1994 |etter

simply renews the earlier proposal, under the sane terns.
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SUMVARY OF THE ARGUNENT

M. Berges adm ts that M. Tayl or had no authority to rel ease t he
cl ai ns when t he denmand peri od expired. Aninsurer’s duty of good faith
requiresit toprotect itsinsured. Infinity ' sfailuretodeliver the
policylimtstoapersonwithnoauthoritytoreleasetheinsuredfrom
liability was in conpliance with, not a breach of, that duty.

M. Berges’ “rel ation back” argunent was not rai sed inthe Second
Di strict, and t hus shoul d not be addressed at all. Ohnthenerits, the
doctrine applies only to actions benefitting the estate, and has never
been used to validate arel ease. Furthernore, thetimng of the offer
makes its i npossible for the rel ati on back doctrine to cure the defect
in M. Taylor’s capacity in this case.

M . Berges shoul d not be permttedto argue that M. Tayl or had
authority tosettle the clains, because a prior final judgnent inthe
tort case deternined he did not. The parties inthis case are in
privity with and have the sane interests as the partiesinthat case.
The prior judgnent should have preclusive effect here.

The Second District alsocorrectly heldthat Infinity didnot act
inbad faithinfailingto advisethe insured of the Tayl or demand,
bot h because it was not a genui ne “settl enent opportunity,” and because
Infinity agreedwithinthe statedtinme periodto pay the demand. The
duty to advise is designed to ensure that the i nsured can protect

himself if the i nsurance conpany fails to do so. Here, M. Berges
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coul d not have obtai ned a valid rel ease, and coul d not have protected
hi nsel f, any nore than Infinity could.

The Second District alsocorrectly affirmedthetrial court’s
summary judgnent in favor of Infinity on the Qunni nghami ssue. The 1990
proposal was made when t he | awwoul d not have al | owed t he procedure
proposed by M. Swope. Infinity cannot beinbadfaithfor refusingto
agree to a legally inperm ssible procedure. Likew se, the 1990

proposal does not neet the requirenments of the Cunni nghamdeci si on.

The 1994 proposal was never argued at the Second Di strict, and cannot
be raised in the Court for the first tine.

Contrary to the characterization offered by Berges and the
Acadeny, Infinity did not wholly refuse to negotiate with the clainant.
Infinity agreed to pay its policy limts, tinely and within the
ori ginal demand period. Tothe extent that aninsurer inthe future
reads t he Berges decisiontovalidateits conpleterefusal to eval uate
and negoti ate a cl ai mbef ore a personal representative is appoi nted or
a guardi anshi p establ i shed, the hypot heti cal argunents rai sed by t he
Acadeny and by Ber ges shoul d be addressed. However, thisis sinply not

t he case here.
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STANDARD OF REVI EW

The i ssues det erm ned by t he Second Di strict Court of Appeal are
guestions of law. This Court, |ike the Second District, isentitledto
revi ew those i ssues de novo.

ARGUMENT

| NFI NI TY DI D NOT ACT | N BAD FAI TH BY FAI LI NG TO DELI VER THE

OFFERED POLI CY LIM TS TOMR. TAYLOR W THI N HI S ARBI TRARY Tl ME

LIM T, WHEN HE DI D NOT HAVE THE LEGAL AUTHORI TY TO RELEASE THE

| NSURED FROM LI ABI LI TY DURI NG THE TI ME HE WAS W LLI NG TO ACCEPT

THE POLICY LIMTS.

There is no questionthat Infinity tinmely eval uated the case,
acknow edged M. Taylor’s authority to make and negoti at e t he cl ai s,
and agreed during the demand periodto pay the policylimtsto M.
Taylor. Infinity sinply refused to physically deliver the policy
proceeds to M. Taylor until he had the | egal authority to rel ease
Infinity' sinsured, M. Berges. It is|ikew se undisputedthat M.
Tayl or never had that | egal authority during the tine that he was
willingtoaccept the policy limts. The Second District properly
reaffirmed that an insurer’s duty of good faith is to protect its

i nsured, not to deliver paynent to cl ai mants who cannot rel ease t he

insured from further exposure.¥

8 Infinity continues to contend that there is no express and
direct conflict in this case, for the reasons expressed in its
jurisdictional brief. Infinity will not repeat those argunments

here, and will direct this brief to the grounds for an approval
of the DCA decision. Nevertheless, Infinity does alternatively
request that this Court sinply enter an order determ ning that
jurisdiction was inmprovidently granted.
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A AN | NSURER' S DUTY OF GOOD FAI TH REQUI RES | T TO PROTECT THE
| NSURED, AND THE | NSURED | S NOT' PROTECTED UNLESS THE PCLI CY
LIMTS ARE PAID TO A CLAI MANT WHO CAN EXECUTE A VALI D
RELEASE.

The basis of aninsurer’s duty of good faithisits obligationto

protect its insuredfromexcess judgnents. Boston dd CGolony Ins. Co.

v. Gutierrez, 386 So. 2d 783 (Fl a. 1980). As such, the carrier has the

duty to settle aclai mwhen such settlement i s reasonable andinthe
insured’ s best interest. Inthis case, the Second District properly
concl uded t hat any delivery of the policy proceeds to M. Tayl or before
he had t he authority to execute a rel ease woul d not have beeninthe
insured’s best interest.

It issignificant, and undi sputed, that Infinity agreed to pay the
policy limts duringthe tine demand peri od, and t hat this agreenent
was never wi t hdrawn. The sol eissueis whether funds shoul d have been
actually delivered to the clai mant before he had the capacity to
rel ease the insured. (R V.5, P.877-878).

It iswell establishedthat arelease of theinsuredisavalid
and necessary condition of aninsurer’s offer tosettleaclaim See

Erhardt v. Duff, 729 So.2d 529(Fla. 4th DCA 1999).Z Thisruleis

z In this case, M. Taylor’s May 2, 1990, settlenent demand
expressly recognized these conditions. He agreed to take the
steps necessary to effectuate his ability to settle both cl ai ns.
This is not a case where the insurer injected a new or
unexpected condition to the settlenent. Conpare Nichols v.
Hartford Ins. Co. of the Mdwest, 27 Fla. L. Wekly D2188 (Fl a.
1st DCA 2002).
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| ogi cal giventhe basis for the duty of good faith - to protect the
insured fromthe ri sk of excess judgnent. Torequireinsurersto pay
their limts without obtaining arelease of theinsuredinproperly
subordinates the duty to protect theinsuredto sone “duty” to pay the
cl ai mant .

Thi s Court has expressly rejected the argunent that theinsurer’s
duty is to pay the clai mant as opposed to protectingtheinsured. In

Fidelity and Casual ty Conpany of New York v. Cope, 462 So. 2d 459 (Fl a.

1985), this Court explainedthat whenit allowedthird party cl ai mants
to bring bad faith actions:
nowhere . . . did we change t he basis for recovery. W did
not extend the duty of good faith by an insurer to its
insured to a duty of an insurer to a third party.

462 So. 2d at 460-61.

Li kewi se, in State FarmFire and Casual ty v. Zebrowski, 706 So.

2d 275 (Fla. 1997), this Court heldthat aninsurer’s duty to settle
claims runsonly totheinsured and not tothird party claimants. This
Court recogni zed that to extend a duty to settle to athird party
cl ai mant woul d:
pl ace aliabilityinsurance conpany inthe dilenma of havi ng
agood-faithobligationtoathird-party claimant as well as
to its insured when the best interest of one would not
necessarily be in the best interest of the other.
706 So.2d at 277.

Courts around t he country have recogni zed t hat an i nsurer may not

be held |iable in bad faith for rejecting a settlenment offer that
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| eaves t he i nsured exposed to other clains. See Coe v. State Farm

Mut. Auto. Ins. Co., 136 Cal . Rptr. 331 (Cal. App. 1977); Strauss v.

Far mer s | nsurance Exchange, 31 Cal . Rptr. 2d 811(Cal . App. 1994). See

Ri singer v. State FarmMutual Autonobilelns. Co., 711 So. 2d 293 ( La.

App. 1997)(“The insurer in the present case, by conditioning its
settl ement of fer upon arel ease of its insured, obviously sought to
protect that party towhomits prinmary duties extended.”) (H ghtower,
J., concurring).

It isthereforeclear that aninsurer does not breachits duty to
its insured by requiring a binding rel ease of the insured before

payment is delivered.

B. I NFI NI TY' S ACTI ONS | N THI S CASE WERE CONSI STENT W TH | TS
DUTY TO PROTECT THE | NSURED, SI NCE TAYLOR HAD NO AUTHORI TY
TO RELEASE THE | NSURED DURI NG THE TI ME HE WAS W LLI NG TO
ACCEPT THE POLI CY LIMTS.

1. Tayl or Did Not Have Authority to Rel ease the M nor
Cl ai ns

M. Tayl or did not have the ability to give a binding rel ease
during the time period he arbitrarily chose for settl ement of the
claim Asettlenment of aminor’s clai mof $5,000.00 or greater i s not
bi ndi ng absent court approval and conpliance with the provisions of

chapter 744.% See Fla. Stat. §§ 744.301(2); 744.387(2); 744.387

(3)(a); Auerbach v. MKinney, 549 So. 2d 1022 (Fl a. 3d DCA 1989). The

g/ Court approval is not required for settlenments of | ess than
$5, 000. 00. Thereis no questionthat the claiminthis case exceeded
that limt.
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guar di an does not have authority to execute a bi ndi ng rel ease, and t he
def endant i s not protected fromlater attack, unl ess the settlenent is
approved by the court as required in the statute. Fla. Stat. 8§

744.387(3)(b); OkinExterm nating Co., Inc. v. Lazarus, 512 So. 2d

1120 (Fla. 3d DCA 1987); Central Nat. Ins. Co. v. Fernandez, 307 So. 2d

906 (Fla. 3d DCA 1975); Lee v. State FarmMit. Auto. Ins. Co., 303 So.

2d 349 (Fl a. 3d DCA1974). The settl enent-approval procedures apply

equally to pre-suit settlenents. Sullivanyv. Departnent of Transp.,

595 So. 2d 219 (Fla. 2d DCA 1992).

In Sullivanv. Departnent of Transportation, 595 So. 2d 219 (Fl a.
2d DCA 1992), the court all owed t he fat her/ personal representativeto
bring a wongful death clai mon behal f of his mnor children/survivors,
despite an earlier settlenent. The defendant was | eft exposedto the
cl ai m because the earlier settlenment had not been court-approved.

In fact, these principles are so well-founded t hat i nAuer bach v.

McKi nney, 549 So. 2d 1022 (Fla. 3d DCA 1989), the court found it
“inexplicable” that aninsurer woul d nake paynment in settl ement of a
m nor’ s clai mwi t hout court approval. The court even questioned the
et hi cs of the parties in nmakingthe paynment, because “t his conduct is
so contrary to the requirenments of the | aw, and therefore of the
uni versal practice deenmed necessary to protect the clients of defense
counsel .” 549 So. 2d at 1031, n.1. The Plaintiff’s argunment inthis
caseisthat Infinity was in bad faith for not doi ng what t heAuer bach

court found “inexplicable” and contrary tothe “requirenents | aw and
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“uni versal practice” inthat case. Under Auberbach, Infinity would
have breached its duty toits insuredhadit deliveredthe fundsto M.
Tayl or prior tocourt approval. The Second Di strict correctly held
that Infinity cannot be in bad faith for doi ng what Auer bach requires.

To avoid the m nor settl ement approval issues, Berges cites

Gover nnment Enpl oyees Ins. Co. v. Gounds, 311 So.2d 164 (H a. 1st DCA

1975). InGounds, aninsurer failedto offer tosettle aclaimand
argued that it coul d not have made t he of f er because an out st andi ng
government |ien precluded settlement. The court held that rather than
failing to make a settl enent of fer, the insurer should have offeredits
l[imts subject tothelienbeingsettled, thereby fulfillingbothits
duty to protect itsinsuredagainst all the pendingclains andits duty
to settle the case.

Inthis case, Infinity did precisely what thecourt requiredin
Grounds. Infinity negotiatedw th M. Tayl or, agreed to pay hi mthe
policy limts, and sinply requiredthe court approval prior to delivery
of paynent. Even the authority relied upon by Berges supports
Infinity’s actions in this case.

2. Tayl or Did Not Have Authority to Rel ease t he W ongf ul
Death Cl aim

The sane anal ysi s applies tothe wongful death claim M. Tayl or
di d not have the authority to settl e the wongful death clai mduring
t he demand peri od because he was not t he personal representative of his

wife s estate. It is clear that wongful death clains can only be
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settled by the personal representative. See Fla. Stat. 8§ 768. 20;

Wlliams v. Infinity, 745 So. 2d 573 (Fla. 5th DCA 1999) (rejectingthe

argument that an insurer was in bad faith for insisting that its

paynment be made only to t he personal representative); D ngv. Jones,

667 So. 2d 894, 897 (Fla. 2d DCA 1996); Conti nental National Bank v.

Brill, 636 So. 2d 782, 784 (Fl a. 3d DCA 1994); Funchess v. Qulf Stream

Apartnments of Broward County, Inc., 611 So. 2d 43, 45 (Fl a. 4t h DCA

1992).

Berges apparently concedes, as he did during the district
court proceedings, that Taylor had no authority to execute a
valid release until the letters of adm nistration were issued to
hi m Li kewi se, he does not dispute that the letters were not
i ssued until after the settlement period (which was unilaterally
established by him had expired. Nonet hel ess, he argues that
the i ssuance of the letters of adm nistration “rel ates back” to
val idate the settlenment “offer” he made prior to their issuance.

Not ably, section 733.601 and the "relation back" argunment
were not raised by Berges in the DCA proceedings until the
rehearing notion. Argunents not presented to the District Court
of Appeal may not be raised for the first tinme in this Court.

See Metropolitan Dade County v. Chase Federal, 737 So.2d 494

(Fla. 1999); Schreiber v. Schreiber, 217 So.2d 301 (Fla. 1968).

The argunent should be rejected for that reason al one.
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On the nmerits, Berges argues that Taylor had authority to
“act” for the estate as of the date of death. This is not in
di spute. Infinity was dealing with Tayl or and had even agreed
to pay him the policy limts. Infinity did not refuse to
negotiate with M. Taylor, as Berges and the Acadeny fear that
the District Court decision allows insurers to do. The sole
i ssue, which Berges has not addressed, is whether Taylor had
authority to execute a valid release in order to conclude the
settl ement. Significantly, Berges cites no authority for the
proposition that the relation back doctrine can validate a
rel ease signed by the woul d-be personal representative during
t he pre-issuance peri od.

In fact, relation back will apply only to those acts which

are “beneficial to” the estate. See Giffin v. Wrkmn, 73

So. 2d 844 (Fla.1954). Rel easing a claim of the estate is not
for the estate’s benefit. Infinity did not condition paynent of
the policy limts on Taylor’s signing the release prior to his
obtaining the letters of adm nistration. M. Taylor did not
have to take some action within a certain period of time in
order to obtain paynent of the policy limts. Berges’ citation
of cases allowing a survivor to file a wongful death action
before letters are issued sinply illustrates the point. The

relati on back doctrine allows protection of the estate assets
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(such as by filing a claim before the statute of limtations
expires) but not waiver of such assets.

Furthernmore, Giffin held that the relation back doctrine
applies only if no other party is deprived of a “substantia
right.” 73 So.2d at 847. Allowi ng the doctrine to validate an
invalid settlenment opportunity, after the opportunity is no
| onger avail able, and then holding that an insurer is in bad
faith for refusing to pay its limts to the claimant before the
defect in capacity was cured, would prejudice not only the
insurer’s rights but also the insured’s. Assum ng t hat
Petitioner is not arguing that the insurer is always in bad
faith, he nmust be arguing that Infinity would have been in good
faith had it paid its policy limts to M. Taylor before he
could release the insured. Such a rule would |eave insureds
exposed to nunerous clains in cases where the defect in capacity
does not ultimately get cured.

Even if the relation-back doctrine would have validated a
pre-issuance settlenment, it does not create a duty on the part
of the insurer to predict that it will, pay its policy limts in

reliance on that prediction, and leave its insured exposed to

additional clains until such time as the prediction my cone
true. In fact, an insurer may be in bad faith for doing exactly
what Petitioner suggests - paying policy limts to a person

wi t hout authority to release the insured.
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Furthernmore, the time frames in Berges’ argunent are faulty.
Tayl or was appoi nted personal representative by an order dated
May 14, 1990, at which tine his authority to act was contingent
on his posting a bond and being issued letters of
adm ni stration. The bond was not posted and the letters did not
issue until June 20, 1990. Significantly, at that tinme, Taylor
had al ready withdrawn the settlement proposal. Thus, in order
to agree with Berges’ contentions, this court would have to find
that the issuance of the letters not only provides Taylor with
back-dated authority to release the insured during the rel evant
time frame, but also that it eradicates the intervening
withdrawal of the settlenent “offers” by Taylor. Ber ges
apparently asks this court to find that Taylor had authority to
make the settlenent offers but not to withdraw them Berges
cites no authority for his selective application of the relation
back doctrine, and does not explain how that doctrine could
resurrect the withdrawn settlenent offers.

The timng of the appointnment al so prevents application of
the relation back doctrine. Giffin held that a wongful death
suit filed before the letters were issued was not void as |ong

as “the defect in |legal capacity to sue is corrected before the

defense of limtations has been formally raised.” 73 So.2d at
847. Under Giffin, the defect nust be cured within the
substantive w ndow of opportunity to nake the claim I n
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contrast, Taylor’s defect was not corrected during the wi ndow of
opportunity to settle the case. Giffin cannot be used to
retroactively cure the capacity defect during the w ndow of
opportunity which had already been closed by the claimnt
hi nsel f.

Li kewi se, the relation back doctrine relates back to the
date of death, not the date of filing the petition or the date
of appoi nt ment. Even if the authority to release the tort
claims did relate back, this timng quandary illustrates the
defect in Berges’ case - the date of death would al so be outside
his arbitrary settlenent period, and even |ong before Infinity
had notice of the accident. Berges, therefore, asks this Court
to create a new “date of appointnment” relation back so that he
can pinpoint the timng of his “authority” during the settl enent
period which he created. He cites no authority for his argunent
that the date of appointnent is significant to the relation back
anal ysi s.

If this court were to hold as Berges asks, the problens
created in probate |law would be imense. A survivor could be
liable to other survivors for executing such rel eases (were they
suddenly made valid by this Court) before he has authority to
act on behalf of the estate. If this Court were to accept
Berges’ theory, insurers would have a duty to determ ne which

survivor m ght be appointed personal representative and issued
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letters of administration, and pay policy proceeds (and often,
in death cases, policy limts) to that survivor, at the risk of
liability to the remaining survivors should the first clai mant
not ultimately qualify as the personal representative.

This is obviously not the intent of the relation back
provi si ons, which have specifically been reserved for cases in
which the authority to act is clear at the tinme of the act to be

val i dated. For exanple, in Gickstein v. Sun Bank/M am , 922

F.2d 666 (11th Cir. 1991), the court held that the ”"potentia
personal representative” could bring an action on behalf of
estate, where his appointnent as personal representative “would
have been assured” because wll contests had been concl uded
There is no such protection in the principles urged by Berges.

Finally, this relation back argunment applies only to the
wrongful death claim and does not even purport to affect M.
Taylor’s ability to release the insured for the mnors’ clains.
The requirenments for mnor settlenents apply to wongful death

claims involving mnor survivors. See Sullivan, 595 So. 2d 219;

Maugeri v. Plourde, 396 So. 2d 1215 (Fla. 3d DCA 1981); FEla.
Stat. 8§88 768.25; 768.23. Thus, even if the relation back
argument were correct, M. Taylor still did not have the
authority in May 1990 to release his m nor daughters’ clains,

both for personal injury and for the death of their nother.
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3. There is no Duty to Pay a Cl ai mant who Cannot Rel ease
the I nsured; in Fact, There May Be a Duty Not to Do So.

I nfinity cannot beinbadfaith for decliningto deliver paynment
to M. Tayl or until he obtained the proper settlenent authority. In
fact, inacasedirectly onpoint, the FifthD strict heldthat no bad
faith clai mcoul d be made when the i nsurer refused t o nake paynent
until the clai mant becane t he personal representative of the estate.

InWIllianms v. Infinity, 745 So. 2d 573 (Fl a. 5t hDCA 1999), the

court affirmed a dism ssal of a bad faith case, and rejected the
argunment that insurers areobligatedto settle w th a survivor who does
not have the authority as the personal representativeto settle clains
of the estate. “Thisis sinply not thelaw nor would it serve the
pur poses of the Wongful Death Act to i npose such an obligation on
insurers.” 745 So. 2d at 576. The court enphasi zed that a settl enent
and rel ease between the i nsurers and t he survi vors i ndi vi dual I y woul d
have |l eft the insureds vul nerable to other clains:

The i nsurers correctly point out that the only way they
could fully protect their insureds was to settlethe entire
action for the ampunt of the policy limts, whichonlythe
personal representative or all of the beneficiaries could
do. The only persons who woul d have benefitted fromthe
pr oposed pre-estate settl enent were the two appell ants. The
i nsureds were better off by reason of theinsurers' ability
to negotiate afull settlenment and rel ease of the entire
estate for the policy limts, thereby foreclosing the
possi bility of any personal out-of-pocket obligation by [the
i nsur eds] . By not settling with [the non-personal
representative cl ai mants] individually, theinsurers acted
in their insureds' best interests.
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745 So. 2d at 577. The court concluded that “it is clear that the bad
faithinthis suit was exhi bited by counsel for [claimants], not by the
i nsurance carriers, who had t he good sense to reject the attenpt by the
[cl ai mants] and their counsel” to demand a settl enment that woul d have
|l eft the insureds exposed to other clains. 745 So. 2d at 577.
The sane anal ysis applies here. Infinity took the steps legally
necessary to protect its insured. Boththe claimant intheinjury
claimand two of the survivors inthe death clai mwere mnnors. Had
Infinity paid M. Taylor wi thout requiring court approval, Infinity’'s
i nsured woul d have remai ned exposed to liability. As the court

explained in Wllianms v. Infinity, supra, insisting that valid

rel eases be executed is part of the insurer’s duty to protect its
i nsured, not a violation of that duty.

Berges has never responded to the point, recognized in
Wlliams, that his contentions would create a catch-22 for
insurers - insurers cannot have a duty to pay claimnts who
cannot rel ease the insured, because that woul d | eave the i nsured
exposed, which is precisely what they have a duty to avoid.

Contrarytothe Plaintiff’s contentions, the dutyis not to pay
policy limts regardl ess of whether the insuredis protected from

further claims. Infinity' s duty, as descri bed by Boston A d Col ony,

was to “settle, if possible, where areasonably prudent person, faced
with the prospect of paying the total recovery, would do so.” No

settl enent was possibleinthis case, and no reasonably prudent person
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woul d deliver payment without a binding release.lnfinity stood
ready and wllingtopay the policylimts, and agreed to do so during

t he demand period. This Court inBoston O d Col ony hel d that there was

no bad faith where theinsurer stoodready andwillingtosettlethe
cl ai m8 but was not able to effectuate the settl enent due to t he needs

of theinsured. See also State FarmFire and Casualty v. Zebrowski,

706 So. 2d 275 (Fla. 1997) ( no bad faith absent arefusal to pay policy
limts; to allow such clainms would risk nmultiple litigation,
unwar r ant ed bad faith clai ns, coercive settlenments, and i ncreased
transaction costs). Infinity agreedto pay, withthe condition that
the insured be protected. That was not bad faith.

C. BERGES ALLEGED “PRACTI CAL EFFECTS” OF THE SECOND

DI STRICT DECISION ARE NOTI SUPPORTED BY THE CASE
| TSELF.

Berges portends that there wll be several negative
“practical effects” of the Second District’s decision. However,
nei ther the decision itself nor Infinity' s actions in this case
support such doomsday predictions.

First, Berges clainms that insurers wll *“disregard
settlenment offers” in wongful death and m nor settl enent cases.
This predictionis belied by this very case. Infinity agreed to
pay its policy limts to Taylor, and to deliver the proceeds as
soon as he could release the insured. Infinity did not refuse

to negotiate with Taylor or refuse to respond to his demand. The

Second District’s decision sinply cannot be read to allow
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carriers to “disregard” settlenent offers, since that is not
what Infinity did. To the extent that another insurer in a
future case reads the Second District’s opinion to allow it to
ignore a claimnt or disregard settlenment offers until personal
representative appoi ntnent or court approval, these concerns can
be addressed in those future cases. However, that would not
change the result in this case.

Berges also clainms that insureds and claimants wll be
forced to hire attorneys to validate their clainms, which wl
result in unfair and considerable expense. He clains that
carriers typically have undertaken to hire counsel for claimnts
in such cases, and that they will no longer do so. |If Berges is
correct that insurers have a duty to provide such representation
under the supplenentary paynents portions of the policy, a
breach of that duty will certainly result in a claimagainst the
carrier. However, this was not an issue in the present case
since Taylor agreed to have his lawyer finalize the estate
docunents and Infinity hired an independent attorney to handl e
the m nor settlenent proceedings. |f Berges questions the speed
with which Taylor’s attorney, or the independent attorney hired
to assist Tayl or, acconplished those tasks, that does not anount
to bad faith on the part of Infinity.

In fact, the practical effects of the system proposed by

Berges are much nore problematic. Presumably, Berges does not
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take the position that carrier is always in bad faith in a high
damages/ | ow policy limts case. He nust therefore admt that if
Infinity is in bad faith for failing to pay Taylor before he
could validly release the insured, it would have been justified
i n maki ng such paynent. Carriers would then be able to protect
t henmsel ves from bad faith exposure by paying any claimant in a
death or m nor case, w thout having to insure that paynment was
being made to a person with authority to release the insured.
The insured would be |eft exposed, since the carrier would
apparently no | onger have a duty to ensure that its insured was
validly released from the claim There are obvious public
policy defects in a rule which allows the carrier to protect
itself frombad faith clains by leaving its insured exposed to
tort clains.

Li kewi se, Berges’ proposal would result in paynent of policy
limts and proceeds being nade to persons having no authority
(and therefore no duty) to act on behalf of an estate or a
mnor. The limted available insurance funds could frequently
be unrecoverable after being delivered to a single survivor or
a person w thout court supervision in a mnor’'s claim The
remai ni ng survivors or the injured mnor would be left w thout
recourse. In short, Berges is asking this court to renove the
protections of the personal representative and m nor settl enment

requi renments. This argunment should be rejected.
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D. THE ALLEGED “EVI DENCE OF | NFI NI TY' S BAD FAI TH® DOCES NOT
CREATE A JURY QUESTI ON BECAUSE OF THE UNDI SPUTED FACTS.

Berges’ brief contains asectionpurportingtolist the “evidence”
of bad faith commtted by Infinity. However, none of these all eged
facts can supercede t he undi sputed facts that I nfinity acknow edged M.
Tayl or’ s authority to nmake t he demand, agreed topay its policylimts
during t he demand peri od, and M. Tayl or had no authority to rel ease
the insured during that tine period. Wether Infinity had a duty to
deliver itspolicy limts to sonmeone who coul d not rel ease the i nsured
isadutyissue based on undi sputed facts. The “evi dence” cat al ogued
by Ber ges does not overcone the legal principlethat Infinity s duty
was to protect its insured, and that Infinity upheld rather than
breached t hat duty by hol ding delivery of its policylimtsuntil the
claimant had authority to release the insured.

It iswell establishedthat bad faith clains are properly resol ved
as amtter of | awwhere the el ements of the clai mhave not been net.

See Tal at Enterprises, Inc. v. Aetna Cas. and Surety Co., 753 So. 2d

1278 (Fl a. 2000) (affirm ng summary j udgnent i n favor of insurer);

State FarmFire and Cas. Co. v. Zebrowski, 706 So. 2d 275 (Fl a. 1997)

(reinstating summary judgnent in favor of insurer, because carrier has
aduty settlewhenit isintheinsured s best interest, not whenit is

inthe claimant’ s best interest); RLI Ins. Co. v. Scottsdale lns. Co.,

691 So. 2d 1095 (Fla. 4th DCA 1997) (affirm ng summary judgnent in

favor of insurer where the undi sputed facts showed i nsurer “at notine
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m ssed an opportunity to settle,” and t hus coul d not bein bad faith as

amtter of |aw); Swany v. Caduceus Self Ins. Fund, 648 So. 2d 758

(Fla. 1st DCA 1994) (sunmary judgnent in favor of insurer affirmed);

State FarmMutual Aut. Ins. Co. v. Qieza, 595 So. 2d 1094 (Fl a. 3d DCA

1992) (directed verdict infavor of insurer); Caldwell v. Allstate Ins.

Co., 453 So. 2d 1187 (Fl a. 1st DCA 1984) (summary judgnent in favor of
i nsurer affirmed).
Inthis case, it was not for the jury to deci de whet her M. Tayl or
had t he | egal capacity to effectuate avalid settlenent, or whet her
Infinity had a duty to pay the policy limts inthe absence of such
capacity. The Second District properly found that whet her M. Tayl or
had t he | egal capacity to enter into a binding settlenment shoul d have
been determ ned as a matter of |aw
E. MR. BERGES | S COLLATERALLY OR JUDI CI ALLY ESTOPPED FROM
ASSERTI NG THAT | NFI NI TY HAD AN OPPORTUNI TY TO SETTLE THE
CLAIMS WTHI N POLICY LIMTS BECAUSE THERE WAS A FI NAL
JUDI CI AL DETERM NATI ON THAT MR- TAYLOR HAD NO AUTHORI TY TO
SETTLE THE CLAI M5 DURI NG THE “ SETTLEMENT OPPORTUNI TY”
PERI OD. ¥

M . Berges shoul d have been precl uded fromarguing that avalid

settl enent coul d have been reached, because there was a fi nal judici al

determ nationtothe contraryinthetort case. | nthat case, M.

¢ Infinity has attenpted to format its Answer Brief in a manner
simlar to the points on appeal provided by Berges in his
Initial Brief. However, this point does not correspond to any
poi nt on appeal raised by Berges because this issue was not
addressed in Berges’ Initial Brief.

10/ M. Berges agreed that the trial court in this case could
take judicial notice of the proceedings in the tort case.
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Tayl or successfully defeated an attenpt to enforce the
settlenment for the policy limts by arguing that he did not have
the authority to enter into binding settlenments absent personal
representative appoi nt mnent and court approval proceedings, soit
was “inpossi ble” that a settlenment occurred. (R V.8, P.1545).%

Thisisironically and precisely Infinity's positionhere. The
prior judgnment inthe tort case precludes M. Berges fromreargui ng the
authority tosettleissueinthiscase, bothinhisowright and as an
agent of M. Taylor. |In addition to the traditional preclusion
doctrines of collateral estoppel and res judicata, the equitable
doctrine of judicial estoppel also prevents litigants fromtaking

i nconsi stent positions inseparate judicial proceedings. See Smthv.

Avat ar Properties, 714 So. 2d 1103 (Fla. 5th DCA 1998); Feder at ed

Mut ual | npl enment and Hardware Ins. v. Giffin, 237 So. 2d 38 (Fl a. 1st

DCA 1970).

It is expected that M. Berges will argue that there is no
mut ual ity of parties betweenthe tort case and the bad faith case.
However, strict nmutuality is not required for judicial estoppel,
coll ateral estoppel or res judicata. As this Court explained in

St ogni ew v. McQueen, 656 So. 2d 917 (Fla. 1995), one who has an

interest inthe actionis subject tocollateral estoppel andis bound

by the judgnent as if he were a party. As long as the parties have

/' The specific argunents made by Tayl or are outlined in detail
in the Statenent of the Case and Facts section of this brief.
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privity of interest withapartytothe prior proceeding, the prior

j udgment has preclusive effect. See Thonpson v. Gonmmerci al Uni on I ns.

Co., 250 So. 2d 259 (Fla. 1971).
Privity has been defi ned as nutual or successive relationshipsto
t he same ri ght of property, and as such anidentificationof interest

bet ween parties as torepresent the sane | egal right. Southeastern

Fidelity Ins. Co. v. Rice, 515 So. 2d 240, 242 (Fl a. 4th DCA 1987). A

person may be bound by a j udgnent even t hough not a party if one of the

partiestothesuit “issocloselyalignedwithhisinterest asto be

his virtual representative.” Stogniewat p. 209 (citingAerojet-Ceneral

Corp. v. Askew, 511 F. 2d 710, 719 (5th Cr.), cert. deni ed, 423 U. S.

908 (1975)).
These pri nci pl es have been applied to find preclusioninanunber

of cases not involvingstrict identity of parties. See Zeidw g V.

Ward, 548 So. 2d 209 (Fla. 1989) (failed ineffective assistance of
counsel cl ai mprecl uded def endant frombringing acivil clai magainst

the att orney, despite |l ack of nutuality); United Services Autonobile

Ass'nv. Selz, 637 So. 2d 320 (Fl a. 4th DCA 1994) (prior tort judgment

precluded contrary findingsinaninsurance claim identity of issues
rather than identity of parties determ nes defensive coll ateral

estoppel inacivil tocivil setting); West v. Kawasaki Mtors Mqg.

Corp., 595 So. 2d 92 (Fl a. 3d DCA 1992) (res judi cata and col | at er al

est oppel bar sinmilar clainms agai nst a newparty); Hochstadt v. Orange
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Br oadcast, 588 So. 2d 51 (Fl a. 3d DCA 1991) (plaintiff collaterally
est opped from sui ng new defendants of the same standing).

M . Berges has prosecuted this bad faith clai mpursuant to an
agreenment with M. Tayl or, which required M. Berges anong ot her thi ngs
to use and cooperate with the | awyers sel ected by M. Taylor, to give
M. Tayl or the proceeds of any recovery inthis case, and not to settle
t he case wi t hout approval fromM. Taylor. (R V.11, P.2192-98). M.
Tayl or i s undi sputedly thereal partyininterest inthis case. See

O Hernv. Donald, 278 So. 2d 257 (Fla. 1973) (the claimant injuredin

an aut onobi l e accident isathird party beneficiary of the insurance
contract and the real party ininterest of abad faithsuit). This

establishes privity. See Newport Div., Tenneco Chemi cals, Inc. v.

Thonpson, 330 So. 2d 826 (Fla. 1st DCA 1976).

Li kewi se, it was clear that M. Taylor’s attorney intendedtotry
to collect any judgnent inthetort case fromlnfinity by proving bad
faith. Both because Infinity was defendingitsinsuredinthetort
case and because I nfinity had a recogni zed i nterest i nthe outcone of

that case, Infinity’ s absence fromthat case as a naned party does not

destroy the preclusive effect of the prior judgment. See Southern

Fidelity Insurance Co. v. Rice, 515 So. 2d 240, 242 (Fl a. 4t h DCA 1987)

(coll ateral estoppel appliestobindinsurer tothe facts established
inthe tort claimagainst theinsured, if theinsurer isinprivity
withtheinsuredandits interests were not adversetotheinsuredin

the underlyingsuit); Radlev. Allstatelns. Co., 758 F. Supp. 1464
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(MD. Fla. 1991) (a party not nanmed in a suit will be bound by t he

judgment if the party participatedin the proceeding); K.inev. Heynan,

309 So. 2d 242 (Fla. 2d DCA 1975) (accord). Thus, Infinity' s absence
fromthe tort case as a naned party does not avoid the preclusive
ef fect of that judgnment.

Therulingonthe settlenent issueinthetort action conclusively
establishes that M. Tayl or had no authority to settle duringthetine
period wi thinwhichhewasw llingtoaccept thepolicylimts. That
ruling was bindinginthis case. Infinity cannot be in bad faith
failing to acconplish the settlenment that the claimant hinself
descri bed as “inpossible.” Although this issue was not directly
addressed by the Second District inits opinion, this Court shoul d
approve t he deci sion of the Second District onthat alternative ground.
[1. INFINTY DI DNOT ACT | NBAD FAI TH I N FAI LI NG TOADVI SE | TS | NSURED

OF THE “ SETTLEMENT OPPORTUNI TY” BECAUSE THERE WAS NO GENUI NE

SETTLEMENT OPPORTUNI TY AND BECAUSE | NFI NI TY AGREED TO PAY THE

POLICY LIMTS.

The Second District properly found that the failureto advise M.
Berges of the “settl enment opportunity” does not anount to bad faith.
First, it issignificant that this Court, in definingthe events of
whi ch the insured should be informed, used the term “settl enent

opportunity,” not “settlement offer” or “settl ement denmand.” Boston

A d Col ony, 386 So. 2d 783, 785. In this case, there was no real

“settl enent opportunity,” since M. Tayl or coul d not have reached a

bi ndi ng settlement withinthetinme frame inposed by him Sincethere
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”

was no genui ne settl enent “opportunity,” there was nothingto advise

the i nsured. See DelLaune v. Liberty Mutual I nsurance Co., 314 So. 2d

601 (Fl a. 4th DCA 1975) (settl ement demand wi t h unreasonabletine limt
was i nvalid and i nsufficient to support bad faithclainm; Paviayv.

State FarmMutual Auto. Ins. Co., 605 N. Y.S. 2d 208, 212 (N. Y. App.

1993) (“the plaintiff in abad-faith action nust showthat the insured
| ost an actual opportunity to settle the claini).
Second, an i nsurance conpany does not act inbad faithinfailing

to adviseits insuredof settlenment opportunities whenthe conpany has

agreedtopay thepolicylimts settl enent demand. See AWHuss Conpany

v. Continental Casualty Conpany, 735 F. 2d 246, 251 (7th Cir. 1984);

Koppie v. Allied Mutual Insurance Co., 210 N. W2d 844, 848 (| owa

1973). The duty to advi se has been appl i ed when t he conpany refuses to
pay the demand, and is based on the logic that in such cases, the
i nsured shoul d be gi ven the opportunity to pay t he denmand and pr ot ect

hinself. See Powell v. Prudential Property and Casualty Co., 584 So. 2d

12, 14 (Fla. 3d DCA 1991) (citing Boston Od Colony Ins. Co. V.

Gutierrez, 386 So. 2d 783 (Fl a.1980); Hollar v. Int’| Banker's Ins.

Co., 572 So.2d 937 (Fla. 3d DCA 1990)).

There is only one case cited by Berges in support of his
argument that a carrier who agrees to settle a case can still be
liable for bad faith in failing to advise the insured of the

settlenment opportunity. See Odomyv. Canal Insurance, 582 So.2d

1203 (Fla. 1st DCA 1991). However, the Odom case is directly
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di stingui shabl e. In Odom the insurer agreed to pay the

claimant only if the claimnt would hold the carrier harm ess

against a nmedical lien claim It was the carrier’s attenpt to
protect itself from future exposure that precluded the
settlenment from being effectuated. |In this case, in contrast,

it was Infinity's attenpt to protect the insured from future
claims, by obtaining a valid rel ease, that the claimnt refused

to accept as part of the settlement. See Wllians v. Infinity,

745 So. 2d 573 (Fla. 5th DCA 1999) (no bad faith when the
failure to settle was due to efforts to obtain a valid rel ease
for the insured). In Odom there was no good faith attenpt by
the carrier to settleinthe first instance, since the condition
to the payment was intended to protect the carrier fromfurther
clainms, not the insured.

More inportantly, it is clear that the duty to advi se the insured
exi sts so that theinsured cantake stepsto protect hinself if the
carrier does not. Inthis case, there was nothing that M. Berges
coul d have done to protect hinself had he known of the May 2, 1990
demand. M. Tayl or had no nore ability to provide avalidrel easeto
M. BergesthantolInfinity. Evenif M. Berges could have paidthe
demanded anount, Infinity had al ready agreed to do so, so any of fer by
M. Berges woul d have been unnecessary. Had M. Ber ges been advi sed of

t he demand and gi ven M. Tayl or a check as he had required, M. Berges
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woul d still have been at the same ri sk of further clainms that Infinity
was seeking to avoid.

The Second Di strict correctly determned as a matter of | awt hat
t here was no duty to advi se the i nsured of a settlenent “opportunity”
t hat was not genuine, and no duty to advise the insured that the
insurer intended to pay the policy limts.1

Notably, if this Court finds that the Second District was
incorrect indirecting summary judgnent for Infinity onthe dutyto
advi se i ssue, theresult is not areinstatenent of the jury verdict.
Instead, Infinity would be entitledtoanewtrial for tworeasons.
First, Plaintiff’s special juryinstruction erroneously statedthat
Infinity was | iable for bad faithif it failedto advise theinsured,
(T.21499), without askingthejurytodetermneif Infinity should have
done so “under all the circunstances,” acting “fairly and honestly
toward the i nsured and with due regard for theinsured sinterests.”
The i nstruction erroneously created strict liability, and woul d require
a newtrial.

Second, Infinity was i nproperly precluded fromoffering evidence
and argunent on, andinstructingthe jury on, its theory the of fer was
a“setup.” It was Infinity s theory of the case that M. Swope and M.
Tayl or never intendedto settletheclains for policy limts, and t hat

an i npossi bl e settl enent offer was made wwth a short tinmelimt so as
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to “set up” the case for an excess claim Florida courts have
di scussed and recogni zed a “set up” theory of defense in bad faith

cases. See Thomas v. Lunber nens Mutual Casualty Co., 424 So. 2d 36

(Fla. 3d DCA 1982). See al so DeLaune v. Liberty Mitual |nsurance Co.,

314 So. 2d 601 (Fla. 4th DCA 1975); Hewko v. Genovese, 739 So. 2d 1189

(Fla. 4th DCA 1999).1¥ Infinity was entitledto present evi dence on,

argue, and have the jury instructed on, its theory of defense.

I11. THE SECOND DI STRI CT CORRECTLY AFFI RMED THE SUMVARY JUDGVENT
FI NDI NG THAT | NFI NI TY WAS NOT | N BAD FAI TH FOR REJECTI NG THE
“ CUNNI NGHAM' PROPOSAL.

Ber ges next argues that the Second District erredinrejecting his

contention that Infinity' s refusal to enter into a “Cunni nghant

agreenent anounted to a separate act of bad faith. This argunent is
factually and |l egally unsound for a number of reasons.

A. VWhen the Proposal Was Made, it Could Not Have Been Accepted.

13/ Ot her courts have |ikew se recogni zed the “set up” defense
theory. See Baton v. Transanerica |Insurance Co., 584 F.2d 907,
914 (9th Cir. 1978); Gunbling v. Medalion |Insurance Co., 392
F. Supp. 717, 721 (D.Or. 1975); Nelson V. Pr ogressi ve
Corporation, 976 P.2d 859 (Alaska 1999); Pavia v. State Farm
Mut ual Aut onobil e | nsurance Conpany, 605 N.Y.S.2d 208, 212 (N.Y.
1993); Sanmpson v. Transanerica lnsurance, 636 P.2d 32 (Cal.
1981); Kriz v. Governnent Enpl oyees |nsurance Co., 600 P.2d 496
(Or. 1979); Mel v. State Farm Mutual Auto. Ins. Co., 912 P.2d
1333 (Ariz. App. 1995); Canelot by the Bay Condo miniumAss’'n v.
Scottsdal e I nsurance Co., 32 Cal.Rptr.2d 354 (Cal. App. 1994).
See also McNally v. Nationw de Mutual Ins. Co., No. 863-865-WKS
(D. Del. 1985), affirmed on other grounds, 815 F.2d 254 (3d Cir.
1987); Universe Life Insurance Conpany v. Gles, 950 S.W2d 48
(Tex. 1997); Boicourt v. Amex Assurance Conpany, 93 Cal.Rptr. 2d
763 (Cal. App. 2000).
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First, this Court’s decisioninCunni nghamv. Standard Guar anty

| nsurance Co., 630 So.2d 179 (Fla. 1994), issued in 1994, sinply cannot

apply to the proposal nmade August 31, 1990. Prior to 1994, Floridalaw
hel d t hat bad faith clains could not betriedbefore the concl usi on of

theunderlyinglitigation. See Fidelity and Casualty Co. v. Cope, 462

So. 2d 459 (Fla. 1985); State FarmMiutual Auto. Ins. Co. v. Marshall,

618 So.2d 1377 (Fla. 5th DCA 1993); St andard Guaranty | nsurance Co. V.

Cunni ngham 610 So. 2d 458 (Fl a. 1st DCA 1992), guashed, 630 So. 2d 179

(Fla. 1994); D xi e | nsurance Conpany v. Gaffney, 582 So. 2d 64 (Fl a. 1st

DCA 1991). Therefore, when the 1990 proposal was made, Infinity coul d
not have accepted it.

Parties are “entitledtorely ontheexistinglaw ” Frazier v.

Baker Material Handling Corporation, 559 So.2d 1091 (Fl a. 1990). This

rul e has been appliedinadirectly anal ogous situation. |nBrodose v.

School Board of Pinellas County, 622 So.2d 513 (Fl a. 2d DCA 1993), the

court held that offers of settlenment were controlled by thelawin

effect at the time of the offer, since the offer is the “operative

event.” 622 So.2d at 514 (quotingA. G Edwards & Sons v. Davis, 559

So. 2d 235 (Fl a. 2d DCA 1990), approved, 595 So.2d 12, 15 (Fla. 1992)).
The court rejected the argunent that case authority i ssued subsequent
tothe offer couldcontrol its effect since “the parties were entitled
torelyonthelawof this district applicable at thetine of offer or
the rejectionthereof.” 622 So. 2d at 515. Significantly, the court

reached t hat concl usi on despite the fact that there was conflicting
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precedent in other DCAs at the tine of the offer. Eveninthe face of
conflicting caselaw, achangeinthelawregarding aparty srights
and duti es under a settlenment of fer does not i npact prior offers. The

same anal ysi s applies toCunni nghamoffers, whichlikew se contenpl ate

a resolution of the case by agreenment of the parties.

Ber ges does not and cannot expl ain howlInfinity coul d possi bly be
inbadfaithfor refusingto agreeto a procedure that woul d not have
been al | owed by awat thetinme. Infact, the pre-Qunni nghamrul e was
appliedinthis case at Taylor’s insistence andto the detrinent of
Infinity, when Taylor had Infinity's declaratory judgnment action
dism ssed andits notiontointervene denied, onthe groundthat the
procedure, which was the very procedure Tayl or had proposed, was
i nproper.

B. The Proposal Was Not a Cunni ngham Proposal .

The ternms of t he August 1990 proposal were sorestrictive that

even i f a Cunni ngham procedure were avail ablein 1990, M. Swope’s

proposal woul d not conply with the requirenments of Cunni ngham The

st at ed pur pose of Qunni nghami s to all owsti pul ati ons whi ch pronote
settl enment and conserve judicial resources. These goal s woul d have
been acconplished by Infinity' s attenpts, rejected by M. Swope, to
have its al | eged bad faith determ ned either by declaratory relief or
by interventioninthetort case. (R V.4, P.742; RV.5, P.911-16; 944-

49; R V.6, P.1037).
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M . Swope gave no reason for rejectingthese attenpts ot her than
he woul d only agreetotry the bad faithissues beforethetort issue
if Infinity agreedto his conditionsandlimtations. (R V.4, P.742,
R V.5, P.889; 979). These included the requirenent that the badfaith
case woul d be inthe formof a decl aratory judgnent acti on by Ber ges
against Infinity, using an attorney acceptableto M. Taylor and M.
Swope, and paid for by M. Tayl or, and Berges woul d be required to
cooperate “fully” withthat attorney and M. Taylor inthe bad faith
case. (R V.5, P.904-06). This proposal was directly contrary to M.
Swope’s notiontodismss Infinity s declaratory judgnent action, in
whi ch he argued that the bad faith i ssues coul d not be deci ded by
decl aratory judgnment. (R V.3, P.531-32; R V.5, P.984-85).

The pl ain fact i s that Berges and Tayl or did not want Infinity's
bad faithliability determned early oninthe case unless it was under
their attorney’srestrictedterns. No such conditions were recogni zed

in the Cunni nghamcase, and t he August 1990 proposal by M. Swope di d

not fulfill either the letter or the spirit of this Court’s |ater

ruling in Cunni ngham

Bot h because t he proposal came before t he suprene court deci si on
al | owi ng t he new procedure, and because t he proposal woul d not qualify

as a Cunni ngham proposal even under the new |law, there was no

Cunni ngham proposal in this case. Thus, Berges’ argunent that an

insurer’s refusal to accept aQunni nghamproposal anmounts to bad faith

shoul d not be reached.
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C. The 1994 Proposal Does Not Change the Anal ysis.

For thefirst timeinthis Court, Berges has rai sed t he ar gunent

t hat a 1994 proposal made by M. Swope al so qual i fi es as aCunni ngham

proposal, and that Infinity had a duty to accept that proposal. This
argument should be rejected for several reasons.
First, argunments not presentedtothe District Court of Appeal may

not beraisedfor thefirst tineinthis Court. See Metropolitan Dade

County v. Chase Federal, 737 So.2d 494 (Fla. 1999); Schreiber v.

Schrei ber, 217 So.2d 301 (Fla. 1968). Any argunent concerni ng t he 1994
proposal should be rejected for that reason al one.
Furthernore, the ternms of the 1994 | etter agai n do not neet the

requi rements set forth by this Court in Cunni nghamfor use of that

limted procedure; the 1994 | etter sinply adopts the conditions and
limtations of the prior offer.

D. Even Rejection of a True “Cunni nghant Proposal is Not Bad Faith.

Finally, should this Court reach the nerits of the issue, it
shoul d reject Berges’ contention that the failure to accept a
Qunni nghamproposal initself amounts to bad faith. For this argunent,
and inorder to avoid duplication, Infinity adopts the am cus bri ef

filed jointly by NAI'l and FDLA.
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CONCLUSI ON

The deci si on of the Second Di strict Court of Appeal shoul d be
approved. Alternatively, this Court should rule that thereis no
express and direct conflict, and declineto exerciseits jurisdiction

in this case.

Respectfully subnmitted,

Tracy Raffles Gunn, Esquire
FOALER WHI TE BOGGS BANKER P. A.
Post Office Box 1438

Tanpa, FL 33601

813 228-7411

Florida Bar No.: 984371
Attorneys for Respondent
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