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Appellee’s Broad Recitation of the Issues Asscrtcdly 
Adiudicated Below Confirms That The Trial Court 

Exceeded The Yropcr Scopu of Bond Validation 

Few things could speak more compellingly to the misuse of Chapter 75 bond 

validation below than appellee’s own cxIcnsivc recitation ofthe plethora ofissues that 

it contends wcrc ac!jttdicated in the minitnal proccdurcs below. In considerable length, 

the answer bricldcscribes the myriad legal detenninalions that purportedly bind cvcry 

landowner and resident ol IMonroe County, including the clTect of various Florida 

stat~rtcs, Ihc Authority’s own Memorandun~ of‘Undcrstanding with Monroe Co~rnty, 

and the Monroe C’ounty C)rdinance No.: 04-2000 cnacted last year 

Similarly, the appellee presents a torrent of factual contenGons, based largely 

~tpon consultant’s reports, all of which are assertedly supcriniposed upon every 

resident of Monroe C’ounty with binding collateral estoppel effects. SLLCII allegedly 

preclusive findings inclttdc, anm~g many other things, generalized assertions that all 

23,000 private on-site systems and 246 private waste-water trcatmcnt plants are 

inadequate. The inadequcy of each SLICII system, according to appcllcc, has now 

been conclusively adjudicated even though the landowners supposedly bound by such 

fIndings WCK IHXCI informed that their private racilities were being judged and 

cl‘l‘cctivcly discarded. ‘I’hc Authority further insists that this extensive array of legal 
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and factual tIndings envelops not just the $4,SOO,OOO scwcr revenues bonds treated 

below but also the many phases yet to come of additional construction that will total 

hundreds of millions of dollars in the future. This dazzling menu of policy 

determinations, fktual findings, legal rulings i.s ik- afield ofthe narrow scope ofbond 

validation: 

The scope ofthis Court’s inquiry in bond validalion hearings is limited 
to the following considerations: (1 ) determining whether the public body 
has the authority to issue the bonds; (2) dctcrmining whether the purpose 
01 tbc obligation is legal; and (3) ensuring that the bond issuance 
complies with the rcquircmcnts of law. 

To hind irrevocably so many to so much, the appellee necessarily insists that 

the drastically abbreviated processes below wcrc really not “summary procedures,” 

but i nstcad, should presumably be equated to the till1 salkguard of Lz trial in our courts 

for each of the thousands being affected. Answer BricF at IS. That contention is 

surprising, even galling, in view ol’thc undisputed facts below. ‘l’hosc circumstances 

demonstrate that notice was given onlycoiistructivcly, through two newspaper notices, 

which did not describe the mandatory connection issue and contained the wrong cast 

number. (App. 7) (‘1’.7). ‘1’1~ remaining procedures amounted to a one-sided bearing 

in the morning and scvcral hours thereafter to prepare and frxlc a trial brief before the 

court entered the Authority’s proposed order. (‘I’. 137). Predicating judicial 

preclusion f-i-)r many thous:~tlds upon SLICK stark minimalism is clearly at odds with 
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basic notions 01 due process. As a result, the appellee ~~nderstandably dwells upon 

w11y new sewage treatment facilities are needed, even though appellant does not, in the 

prcscnt Icgal context, even dcbalc that issue. 

Instead, the issue bef‘orc this Court is not the merits of mandatory connection 

nor even whether the Authority co~11d ultimately Justify discarding existing sewage 

treatment fkilities without compensating tlic property owner. h-respective ofwhether 

the appcllcc can, through a firllydevelopedjudicial process, support the legality ol‘thc 

mandatory connection requirement, this appeal challcngcs the fkndamentally irnpropel 

proccdurcs utilized below. kktsed on three compelling and interrelated doctrines, the 

appellant rcspcctf’ully urges that no one should be stripped of the right to contest 

governmental divestiture of their property without a fair opportunity to be heard. 

The Trial Court I.rnproperly Adiudicated Collateral Issues 
Beyond The Scope Of Statutory Bond Validation 

Appellee is wrong in its u~~abashecl insistcncc that the cursory proceedings 

below created a tjnal judicial directive that all landowners in Monroe County must 

comply with the mandatory connection requirement. ‘I’hat position lirndamentally 

misconceives the role ofbond validation which is intcndcd to vcri fy the obligations of 

govcmiiicntal authorities, riot impost new judicial restraints upon the citizenry. 

Modem Florida casts respect tenets ofduc proccss by adhering to the narrow 

scope ofbond validation proceedings and refusing to tolerate the injection oI’coIlatcra1 



To overcome the tlood-tide of authority that analyzes and re-jects attempts to 

in-&t collateral issues, the appellec relics on two older decisions in which the collateral 

issues doctri 

So.2d 209 (1 

Because these cases do not speak to the issue beIbrc this Court - whether sweeping 

ac!judications ofthe constitutional rights ol’thousands is collateral to bond validations - 

they provide no meaningful guidance here. Moreover, the 1946 decisions focus upon 

the propriety of the bond issues themselves rather than purport to decree that 

landowners must obey strictures that they have had no opportunity to dispute. As is 

discussed lat.cr, n principal vice of‘the decision below was the attempt to impose ws 

judicxln and collateral estoppel upon people with ii0 actual notice, no representation 

and no meaningful opportunity to be heard. 

Not only did the 1946 cases not actLlally address the “‘collateral issue” doctrine, 

they prccedcd tlic cvolvirig modcrn case law that overwliel~iis the Authority’s thesis. 
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(Ha. 1X8), and controls the present appeal. 

of other obligations even ones that a I’fec repayment - beca~~se those matters arc 

As h-ther denxmstrated in cases such 

rinc properly forbids the determination 

dccmcd collateral. Clearly, the trial court should bc rcvcrsed on this isswe. 

The Authority’s Attempt To Impose Rc~,yl[~rrdicata And Collateral Estoppel 
L&on The Citizens And Kcsidents Of The Florida Keys Is Legally IJntenable 

As described in the initial bricl; the abbreviated periods following the first 

ndvcrtisctnent on November ISO”‘, and the second notice on December 7”‘, (the 

anniversary olPcar1 Harbor), were hardly the sort of advance noti.fications suft>cient 

to bind.judicially the etltire-population ofthe ITlorida Keys. Moreover, the trial court 

retbed any continuance, apparently finding that tight days actual notice for the 

intervener to address, without discovery, appcllce’s extensive array ofI@ and hctual 

allegations. 

Ironically, the casts cited by the Authority as validating mandatory connection 

laws reflect the need Ibr Ii111 d-uc process after pleadings arc personally served, 

discovery is obtained, and true adversarial proceedings take place. See authorities 

collected at Appellee’s LSricf’at 29-30. C’C)I~WW Stern V. Ilalligar~, 158 F.3~ 729 (3d 

Or. 199X) (challenge to mandatory connection presented in a 4 I983 claim adjudicated 

through 1 ‘cdcral rules orcivil proccdurc). Just as strikingly, several ol‘the cases cited 

by appcl I cc rcjcclcd Ihc mandzttory connection requirement. City 0f’Mountniil //omt3 
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v. Rgv, 223 Ark. 553, 267 S, W. 2d 503 (1954). In Sact, in Bigler v. Grw~lwood, 123 

IJ tah 60,254 P.2d 843 (I X3), cited by the appellcc, the state supreme covert l’ound 111at 

the mandatory connection requirement was unconstitutional : 

lfthis plan which was obviously designed for the pLlrpose and actually 
had the cl’lcct ol‘imposing liens WI the property could be followed and 
yet remain classified as a purely voluntary ‘revenue bond’ Fmaticiiig 
program, then the constitutional guarantees of-due process of law and 
debt limits could bc circumvented while effectively creating charges LI~OII 

property. The district slw~11cf not bc permitted to accomplish by artitjce, 
subtcrlugc or indirection what the law will not permit it to do openly and 
directly. 

CTe~fc/*, ln~., 230 Ga. 77, 195 S.E. 2d 452 (Ga. 1973) (rejecting mandatory connection 

requirements). 

While there are other cases that support mandatory connection rcquircments, 

they are distinguishable from present facts bccausc those decisions cncor~~pass actual 

notice and participation by the ,zKcctedparties and full procedural rights. Moreover, 

in critical rcspccts, those cases are factually distinguishable. In general, appcllcc’s 

citations merely addressed whether well water can be supplanted in .I‘ftvor of the 

requirement that sewage be treated and disposed of safely. ln ~hc present case, the 

issue is not whcthcr govcmn~cnl can insist upon adequate treatment of sewagc as 

opposed to returning untreated effluents into wells. S’mw, 158 F.3d at 731-732. 

Rather, this case presents whether the Authority could simply discard, in the guise of 
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bond validation, all existing private treatment plants, including those that could 

adequately address water quality as well as those that could be upgraded to nmt legal 

rcquircmcnts at rclativcly minimal cost. According to the Authority, based on the 

ruling below, landowners have no right to demonstrate the sufficiency of-‘ their I‘acilitics 

and must simply abandon than. As a result hundreds of already existing private 

trcntmcnt Clitics are being effectively condcnmcd and forfeited without 

compensation. ‘I’M nmkcdly IIIOK co111p1ex issue is not addressed in the cases cited 

by the appcllcc. 

Thus, this appeal is fundamentally abo\rt Cair procedure and due process 

whcthcr the owners of existing private treatment ficilitics, like thousands of other Keys 

residents, deserve a rneaningli~l right lo be heard before a portion or their property is 

inmobilizcd and rcndcrcd valueless. The proceedings below, operating below the 

radar ofpublic awareness, should not bind citizens whose legal exposure in the judicial 

proceeding was cl‘li=ctively made invisible. CyJ’ Flsridcl Hnr- 11. Clcwc~~t, 662 So.2d 

690,(#17 (1%. 1 WS) (denying collateral cstoppcl because Florida Bar and f’omcr client 

did not c~~cot~~pass identity of parties and identity ofissucs in their respective actions 

against trnnsgrcssing attorney); l,im-Elcy v. C~i,s’~vw,s, 74 F.3~1 1076, IO77 ( 1 I ‘I’ C’ir. 

1996) (I.I~sjl4CJiC’CltN rcquircs identity o-fparties). 

The Appaccnt Iktcrmination That All Of The People 
Of Monroe County Arc Judicially Bound By The -Mandatory 

C:b~n~ction Rccruircmcnt Violates Due Yrocesg 
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As has been previously urged, Chapter 75 was improperly applied below 

because bond validatiotl is not conceived in Florida to dctcrminc individual 

constihrtional rights throLIgl1 skclctal proceedings conducted without actual notice to 

the affected citizenry. Should this Court determine, however, that Florida law dots 

give such limited procedural rights to the people of Monroe County, then any attcnlpt 

to impose collateral estoppel and ws,judicnta effects would plainly violate the due 

process clause of the IJnited States Constitution. 

Iii the analogous context of class actions, the c0~1rls invariably hold tha 

the bar of claim preclusion may bc applied to the claim of aI1 absent class mcmbcr, it 

must be demonstrated that invocation of the bar is consistent with due process 

Twigg v. SWKS, Rod!wk ~6 CO., I 53 F.3d 1222, 1226 (1 1”’ C!ir. 199X), citing Jdmson 

11. C&W. Motous Corp., 598 f;.2d 432, 435, 437 (5t” Cir. 1979).’ In light of its agenda 

to create ;I binding determination concerning fa- more thanjust the Jcgal sufficiency of 

bond documents, the Authority had a duty to pursue noticc in the best fashion 

reasonably calculated to provide nmningful opportunity to be heard to every one 

whose rights would bc conclusively adjudicated. 

The essence o.l’due process is that ‘deprivation of life, liberty or property 
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by ad.judication be preceded by notice and opporktnity for hearing 
appropriak to the nature of kc cast. 

III IV Nisscw Motor- Corp. Arztitmst Litih.,, c u 552 F.2d 1088, I I03 (5”’ Cir. 1977), citilzg 

Ml~lllaHc~ v. C:~hfrnl rIflLlovc’I’ucrllk cc Trzrst co., 339 U.S. at 3 13, 70 S.Clt. at 656-57. 

‘l’his principle is only satisfied wh the notice reaches tht: partics af’kctcd and 

conveys the rcquircd information. Id. The best notice practicable under the 

circumstances must contain an adequate dcscriplion ol’ the proceedings written in 

objcctivc, neutral krms ktl may bc understood by the individual whose rights arc 

affected. ItI w Nissm hfotor- Corp. A~ltitmsf Litig., 552 .1;.2d at I 103-05. Instead, 

the Authority opted [or no actual notice and an implausible theory of constructive 

nolicc that is ofknsivc to fBir notions o.l‘duc prc jcess. There was no actual notice 

bccausc the Aulhority chose not to provide mail ings or otherwise disclose that the 

lawsuit would determine the mandatory connect ion issues - the most controverted 

issue nfl’ccting Ihc rights 01‘ citixcns and taxpayers. Its constructive iiolicc was no 

betkr. ‘l‘ht: two ads in a Key West paper oiniltcd any mcnlion ofthe real controversy 

concerning mandatory connection, and informed no one that they would bcco~~~c 

judicially ordcrcd lo Mlow the Authority’s edicts regarding usage without any fitrkr 

right to judicial or adnlinis~rativc rcmcdy. (App. 7) (T. 7). This deprccalion 01‘ 

fundamental due process was egregious. “It is equally fundamental that the right to 

notice and an opportunity to bc heard must bc granted in a meaningful time and in a 

nicaniiiglitl mrniner.” Flrenfes v. Slievill, 407 U.S. 67, 79, 92 S.Ct. 1983 (I 971 ). If 
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political bodies are allowed to pursue slcalth strategies to secure judicial elimination of 

meaningful rights without the citizenry being heard, due process is forsaken. 

Especially in a state that cherishes governmental openness and f~lll access to the 

judicial forum, I+I. Clonst., Art. 1, $2 1, no such licenses should be awarded to political 

bodies. Their contention that they know what is best and are implerncnling a nccdcd 

system does not revise the duel: process equation. Whatever may bc the ultimate 

ma-its, our liberties require that the process be fundaincnta1Iy fair: 

‘I’he constitutional right to bc hard is a basic aspect o-f the duty of 
govcrnmcnt to Lollow a I‘n-ir process of decision making when asked to 
deprive cl person of his possession. ‘1%~ purpose of this requirerneiil- is 
not 011ly to ensure abstract fair play to the individual . . . So viewed, the 
prohibition against the deprivation of property without due process of 
law reflects the high value, ernbcddcd in our constitution political history 
that WC place on a person’s right to eii.joy what is his, free of 
governmental interference. 

Fl~mrtcs 1~. Skvik~, 407 U.S. 79. ‘l’hcrcforc, because the issue is d~ic process, it is not 

a fair answer for the Authority to parade its various rationales for the water treatment 

system. In the ultimate determination ol’thc mandatory connection issue, the Authority 

may be right or, as we believe, the Authority may bc wrong. But what is undeniable 

is that there must be a fair opportunity for the legal and lhctual soundness of its actions 

to be tested. “No better instrument has been dcviscd [or arriving at truth than to give 

a person in jeopardy ol‘serious loss notice ofthe case against him and an opportunity 

to be heml.” *Joint At~t~firscist Rc;flftgyc C’ovwwlity v. McG’m~~ 341 U.S. 123, 171- 

172 (1 OS 1 ) (Frnnklirrtcr, .I., concurring). Misleading newspaper ads and a drastically 
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abbreviated procedure cannot fairly measure such substantive rights. Biglcr V. 

Grwmwod, 254 P.2d at 847. 

Florida courts have long respected the principles 01’ due process. Hndlep v. 

Ikp ‘t of’ Admin., 41 1 So.2d I X4 (I;la. 1982); C’OZ~IH~?/ oJ’Ptrsm v. Riehl, 620 So.2d 

229, 230 (1%. 2”” DCA 1493) (“Procedural due process requires that there be an 

opportunity to be heard at a mcaningtirl time and in a meaningful manner.“) Because 

actual notice should be provided before an individual’s constitutional rights arejudged, 

constructive service should not have been permitted to deterrninc such issues. 

950). Especially 

inal and binding 

individually ~rpon the residents of the Keys concerning the nlandatory connection 

issue, the fzlilurc to nlakc reasonable efforts to provide actual notice of these issues 

contraveues basic maxims or due process. M~tllnrw v. C’crrtrnl Hmovcv- Runk R 

Tr14,ct Co., 339 U.S. at 3 14 (1 CISO). Since the vast majority of the identities and 

midcnccs of‘thc Monroe population were ascertainable, they should have, at the least, 

rcccivcd actual notice ol’thc pending divestiture oftheir rights by mail. S’&me(Ye~ v. 

C’ify ofNm YOU-~, 371 T.J.S. 208, 83 S.C’t. 279, 0 L.Ed.255 (1 962); City ofNw York 

\I. NCWJ Ywli-, N./l. ck.i /I./i. Ch, 344 U.S. 293, 73 S.C’t. 299, 97 L-Ed. 333 (1953); 111 

IT Hwhor Tcr~lk LStorngc~ Co., 3X5 F.2d 1 1 1 (3~ Cir. 1967); and Iul rc l/&m:, Pwrlo 

Xicw. IHC:., 494 F.2d 94 ( 1” C’ir. 1974). A ficr all, governmental authorities mail critical 
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iidkrmatioi~, s~1cl1 as tax bills, asscssnicnts and other demands for payment, to all of 

t1~cj.r rcsidcuts and taxpayers at regular intervals when they choose to do so. This may 

seem bothcrsomc to the Authority, but respecting the due process rights of others is 

frequently inconvenient. ‘I’he fact that actual notice may not bc generally provided in 

bond validation heat-ings in this state, does not mean that the U.S. Constitution has 

been nltcrcd. ‘1’0 the contrary, it signals that, as argued earlier, baud validation is 

simply uo place to adjudicate the rights of tens of thousands of pcoplc concerning 

mandatory issues SLXC~I as sewer connections. In any cvcnt, CVCJI if Florida law were 

to bc construed to support SLICII a remarkable result, the C.Yonstitutions ofJ;lorida aud 

the U.S. would squarely coridernn that misuse and require rcvcrsal of the attempt to 

impose collateral estoppel and rcs,j2dicwta effects on the pcoplc of Monroe County. 

SW I.J.S. Clonst. 14”’ Am., Due Process C’lause; l;la. Clonst. Art. 1, $21, Access to 

C’ourts. 

Further, even if the validity of the mandatory connection requirement could be 

irretrievably imposed on all the inhabitants of Monroe Cl’ounty through constructive 

scrvicc of process, such a proccdurc violated due process as applied hcrc bccausc 

that notice did not fairly disclose the sub-ject of the case. In the cast below, the real 

issue was the mandatory connection to the Authority’s future sewer system. And yet, 

remarkably, that subject was not even mentioned in the linlitcdncwspaper advertising. 

Such glaring omissions bavc been consistently held to invalidate constructive scrvicc 
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of process: 

There, as in this case, the notice of publication lkilcd to describe the 
defendant/liusl,al7ci’s property iii a divorce action, and the c0~1rt held 
s~~cll Ihilurc to constitute defective notice insofar the court’s power to 
divest the 11~1sband of his interest in the property was conccmcd. 

So.2d 28X (t-;la. 3”’ IX’A); cert denied, 166 So.2d 754 (l;la. 1.964). Manifestly, due 

process requires reversal and the striking ol’ the ofl‘cnding portions of the lowet 

court’s judgment. 
WNCLUSION 

1;or the reasons set l’orth in the initial and reply briefs, the appellant urges the 

CIoLlrt to direct that paragraphs tight, nine, and ten ofthe Final .ludgmcnt be deleted. 

Alternatively, appellant urges the Court to direct that, up011 remand, the l;inal Judgment 

be clarit‘ied to confirm that those provisions have no preclusive effect upon the rights 

of citizens, residents, taxpayers, and 1andownc1.s 0.f’ Monroe C’ounty. 

C’HARI,ES P. TITTLE I<F;,NI-1AT.I. CUFFEY 
Florida Bar No. 0149536 I;lorida hr No. 259861 
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rw. Box 535 (91760 Overseas I Ii&way) Grand Hay Plaza, PH-2B 
‘I’avcmicr, f;L 33070 Miami, FL 33 133 
‘klcphonc: l-305-852-3206 ‘I’elephone: 305-857-9797 
‘I’elecopier: I-305-852-3242 Telecopier: 305-859-W 19 
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I certify that this brief cornplics with the type size set forth in his Court’s 

rules. The type is New Times Roman, 14 point. 



CERTTFTCATE OF SERVICE 
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copy ofthe foregoing Corrected Reply Brief of Appellant was sent via LJ.S. Mail, to: 

4 
Robert Feldman, Esq., General Counsel to Florida Keys Aqueduct Authmity, 

I;eldman, Koenig & Highsmith, P.A., 3 15X Northsidc JI)rivc, Key West, Florida 

J 
33040; Ot’fice of the State Attorney, Sixteenth .ludicial Circuit, Monroe C’omty, 

/ 
Florida, 302 Fleming Street, P. 0. Box 1086, Key West, Florida 33041; Gra’cc E. 

hnlap, Esq., Bryant, Miller SL Olive, P.A., counsel for the Florida Keys Aqueduct 

Authority, 10 1 E. Kennedy Boulevard, Suite 2 100, ‘I’arnpa, Florida 33602 and Char-lcs 
i 

P. Tittle, Esq., Tittle & Tittle, Chartered, I’. 0. Box<35 (9 1760 Ovcrscas Highway), 
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