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STATEMENT OF THE CASE AND FACTS 

This case arises out of an automobilelpedestrian accident that 

occurred late one night in June, 1997. (A1 at D 2 5 6 ) ,  Ms. Steck 

walked i n  front of an automobile traveling with the right of way on 

a busy, multilane highway and was severely injured. Witnesses to 

the accident testified that the driver of the vehicle was not at 

fault and could not have avoided hitting her. At the time she was 

hospitalized, her blood alcohol level was more than three times the 

legal limit. Due to the fact that she received 4.7 liters of 

intravenous fluids in the half hour between the accident and the 

blood draw, her blood alcohol level was actually substantially 

higher than three times the legal limit when the accident occurred. 

Id. 

As a result of the accident, Ms. Steck was hospitalized f o r  53 

days, l o s t  a leg, and incurred more than $350,000.00 of medical 

expenses. She was insured under a health insurance contract issued 

by Blue Cross and Blue Shield of Florida, Inc. ("Blue Cross"). 

Blue Cross refused to pay her hospital and medical expenses because 

the  policy contained an exclusion which stated: 

This contract does not provide benefits for: . 
, . A condition resultinq from you being drunk 
or under the influence of any narcotic unless 
taken on the advice of a physician. (Emphasis 
added). 
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Ms. Steck sued for breach of contract and declaratory 

judgment. Blue Cross defended based upon the policy exclusion. 

The parties filed cross motions for summary judgment and stipulated 

t h a t  Ms. Steck's accident was caused by her drunken condition. The 

t r i a l  court granted M s .  steck's motion and denied Blue Cross' 

motion, citing Mason v. Life & Casualty Ins., Co., of Tenn., 41 So. 

2d 153 (Fla. 1949) ("Mason I") and Mason v. Life & Casualty Ins., 

Co., of Tenn., 41 So. 2d 155 (Fla. 1949) ("Mason 11"). Blue Cross 

appealed and the Second District affirmed, holding that the 

policy's drunkenness exclusion only applied to exclude expenses 

related to a "direct" injury to biological systems of a person, 

such as acute alcohol poisoning or liver damage, not to "indirect" 

injuries, such as accidental injuries caused by the behavior of an 

insured while intoxicated. Id. Blue Cross timely filed a petition 

for review in this Court. 
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SUMMARY OF ARGUMENT 

This Court has jurisdiction to review the express and direct 

conflict created by the Steck decision below and the decision in 

Blue Cross and Blue Shield of Florida, Inc. v. Minq, 5 7 9  So. 2d 7 7 1  

(Fla. 5th DCA 1991). The Minq decision, which involved the same 

health insurer and a policy exclusion f o r  conditions resulting from 

an insured's drunkenness, reached the exact opposite conclusion 

from Steck. Minq held that the drunkenness exclusion "obviously 

applied" to injuries suffered by a driver in a drunk driving 

accident. 

This Cour t  should exercise its discretion to resolve this 

conflict because changes to the insurance code since 1949 and 

subsequent decisions by this Court and Florida's other district 

courts demonstrate that the drunkenness exclusion should be applied 

in those cases in which an insured's intoxication has a causal 

connection to the injuries suffered and the expenses incurred, not 

merely to those cases in which alcohol intake has a direct 

biological effect on a person's body, such as alcohol poisoning or 

liver damage. 
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ARGUMENT 

THE COURT HAS JURISDICTION TO REVIEW THIS CASE 

In its decision below, Blue Cross and Blue Shield of Florida, 

Inc., v. Steck, 26 Fla. L. Weekly D255 (Fla. 2d DCA Jan. 17, 2 0 0 1 1 ,  

the district court created express and direct conflict with the 

decision of the Fifth District Court of Appeal in Blue Cross and 

Blue Shield of Florida, Inc. v. Minq, 579 S o .  2d 771 (Fla. 5th DCA 

1991). This Court has jurisdiction to review this case and resolve 

the conflict. Fla. R. App. P. 9.030(a) (2) (A)  (iv). 

In Steck, the applicable Blue Cross health insurance policy 

provision excluded health care benefits for: \ \ .  . . a condition 

resulting from you being drunk or under the influence of any 

narcotic unless taken on the advice of a physician." Steck, 26 

Fla. L. Weekly at D 2 5 6 .  The Steck court concluded that this 

provision only operated to exclude the direct effects of 

drunkenness on the biological systems of an insured, such as acute 

alcohol poisoning or liver damage. Id. at D 2 5 6 .  Steck held that 

the applicable policy's exclusionary language did not exclude 

coverage f o r  the indirect effects of the insured's drunkenness, 

such as accidental injuries caused by the insured's behavior - in 

Ms. Steck's case, walking in front of and being struck by an 

automobile. Id. at D256. 

4 



In Minq, a Blue Cross policy exclusion based on drunkenness 

resulted in the opposite ruling by the Fifth District. The Minq 

court described the Blue Cross health insurance policy provision as 

follows: "Benefits are expressly excluded as to injury resulting 

from an insured's participation in a felony and from the insured's 

being drunk." Minq, 579 So. 2d at 771. Unlike the Court in Steck, 

however, the Minq court held that: "Without considering the 

insured's (sic) 'standing defense' the facts relating to the 

insured's injuries resulting from his drunk condition and felonious 

conduct are not in dispute and both exclusions obviously apply." 

Minq, 579 So. 2d at 772. In Minq, the insured was injured in an 

accident he caused while driving drunk and in which he caused a 

death-ultimately leading to a felony conviction. Unlike the Court 

in Steck, the Ming court was unconcerned with whether the drunken 

driver's injuries were direct effects of his drunkenness or an 

indirect effect caused by the insured's behavior while drunk. The 

Minq court plainly held that an exclusion for injuries resultinq 

from the insured's being drunk obviouslv applied to injuries 

suffered in a drunk driving accident. In light of that holding, 

Minq reversed a summary judgment entered in favor of the insured's 

assignee, and remanded with directions to enter summary judgment 

f o r  Blue Cross. The holding in Steck cannot be reconciled with the 
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holding in Minq and represents express and direct conflict 

justifying the exercise of this court‘s discretionary jurisdiction. 

Steck holds that the Blue Cross health insurance policy 

exclusion for injuries “resulting from” drunkenness only applies to 

the direct effects of drunkenness, alcohol poisoning or liver 

damage. Minq held that the Blue Cross policy exclusion for 

injuries “resulting from” the insured‘s drunkenness applied to the 

indirect effects of that drunkenness, such as the auto accident 

related injuries suffered by the insured in Minq or the 

pedestrian/auto accident related injuries suffered by Ms. Steck in 

this case. Steck and Minq involve the same insurer, a drunkenness 

exclusion, and the same type of injuries, yet the cases reach 

different results. There is express and direct conflict. 

THE COURT SHOULD EXERCISE ITS DISCRETION TO REVIEW THIS CASE 

Mason I construed a policy exclusion f o r  deaths “resulting 

directly from the use of intoxicating liquors.” Mason I, 41 So. 2d 

at 154. This Court correctly held that the use of the adverb 

“directly“ in the policy exclusion limited the reach of the 

exclusion to those cases in which the use of intoxicating liquor 

had a direct biological effect on the insured. rd. at 155. The 

Steck decision is, however, based on Mason 11, which construed a 

life insurance policy that excluded benefits “resultins from the  
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use of intoxicating liquors." Mason 11 , 41 So. 2d at 155 (emphasis 

added). With little explanation (as noted in Steck below) , Mason I1 

held that the policy exclusion for benefits "resulting from" the 

use of intoxicating liquors was to be applied the same as the 

policy exclusion in Mason I, which involved a policy exclusion for 

benefits "resultinq directly from the use of intoxicating liquor." 

Mason I, 41 So.2d at 154. 

Subsequent to the decisions in Mason I and Mason 11, in 1953, 

the Florida legislature expressly authorized health insurers to 

exclude coverage for "any loss sustained or contracted in 

consequence of the insured's being intoxicated. . . ' I  Ch. 28027, 

Laws of Florida (1953). In 1982, the statute was amended to its 

present language permitting an exclusion "for  any loss resulting 

from the insured being drunk. * § 6 2 7 . 6 2 9 ,  Fla Stat. (1982). 

Since the enactment of these statutes, but for Steck, every Florida 

court construing drunkenness exclusions in life or health insurance 

policies, including this Court in Harris v. Carolina Life I n s . ,  

CO., 233 So. 2d 833 (Fla. 1970) , has ceased to rely on Mason I1 and 

has held that the statutory exclusion applies if an insurer proves 

a causal connection between the insured's drunkenness and the loss 

claimed. In other words, drunkenness exclusions have been given 

effect if an indirect causal relationship is proven. For example, 

in Rivers v. Conqer Life Ins., Co., 229 So. 2d 625 (Fla. 4'h DCA 
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1969), then Associate Judge Tjoflat, in construing the 1953 version 

of the statute, concluded that: "The words 'in consequence of being 

intoxicated' mean that a causative connection between intoxication 

and death must be shown if coverage is to be denied.'' Id. at 628. 

In addition, Judge Tjoflat quoted with approval from 10 Couch on 

Insurance, 2d. ed. § 4 1 : 4 5 7 ,  which equated the phrase "in 

consequence" with the word "result" in concluding that the 1953 

statute only required 3 casual connection between intoxication and 

death before an insurer would be permitted to rely upon a 

drunkenness exclusion. 

If this court allows Steck to limit the statutorily permitted 

drunkenness exclusion to cases in which the insured is treated 

solely for the effects of alcohol toxicity or drug overdose, the 

decision will give rise to absurd results. For instance, in that 

event, an insured, who drinks himself into an alcoholic coma, 

passes out and strikes his head on the ground, would be prevented 

from recovering benefits for the cost of pumping his stomach of 

alcohol (a direct effect of drunkenness that presumably would be 

excluded from coverage), but would remain entitled to recover f o r  

treatment of head or other injuries suffered in the resulting fall 

(an indirect effect of the drunkenness). Such a result would 

follow because the "direct cause" of the  head or other injury would 

be a person's impact with the ground, not the direct effect of 

8 



alcohol on the body itself. No logic is apparent from such a 

result. 

Florida's legislature has determined that health insurers may 

exclude from coverage injuries "resulting from" drunkenness or the 

use of narcotics. Presumably, in doing so, the legislature was not 

only concerned with excluding direct costs of treating alcohol 

toxicity or drug overdose (which would be relatively 

insignificant), but was also interested in imposing on individuals 

who became drunk or who overdosed on drugs the cost of paying for 

their injuries or treatment necessitated by their drunkenness or 

drug use. As can be seen from the instant case, the so-called 

indirect results of such drunkenness can be severe, costly 

injuries. Nevertheless, the legislature has determined that the 

cost burden of such destructive (and possibly illegal) behavior 

should be borne by the individual who engages in the behavior, and 

not by health insurers or the public that purchases such health 

insurance. This Court should accept jurisdiction to prevent Steck 

from emasculating the legislature's policy decision in that regard. 
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CONCLUSION 

This Court has jurisdiction to resolve the express and direct 

conflict between the Second District's decision below and the Fifth 

District's decision in Minq. It should exercise that jurisdiction 

to quash the decision in Steck and confirm the decision in Minq so 

as to conform to the policy determination made by the legislature 

in 5627.629, Florida Statutes. 

Respectfully submitted, 
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I n s u m n ~ H P a l ~ ~ u s i o ~ M o n  excluding benefits for, “a 
condition resulting from you being drunk or under the influence of 
any narcotic unless taken on theadvice of a physician,” djd not 
exclude coverage for medid expenses insured incurred after 
insured was hit by a vehicle at B lime when she was inebriated- 
Ravlsion did not exclude coverage for injuries indirectly csused by 
i n h X i d i O I l  
BLUE CROSS AND BLUE SHELJl OF FLORIDA, INC.. Appellant. v. 
ANGELA !XECK, Appellee. 2nd District. Case No. 2wO-932. Opinion filed 
Jamary 17, mi. Appul from mC Circuit Court for Hillsborough Cwnty; Sam D. 
Pcndino,.Judge. Counsel: Charles C. Lam of hu, Lam, Picpcr. Conl~y & 
h i d h d e ,  P.A.. Tpmpa, for Ayllant. Charles P. Schropp of Schropp. B u l l  k 
EUigeK P.A.. Tamp. for Appcl be. 
(PER CURIAM.) Blue Cross and Blue Shield of Florida, Inc. 
appeals the summary judgment in favor of Angela Steck, which 
foundasamarteroflawthatMs. Stack‘shealthinsuraracepolicywith 
Blue Cross covered certain hospital and medical expenses she 
incurred when she was hit by a vehicle while attempting to cross a 

- 
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busystrtet. Weaffirm. 
ofthesummaryjudgment, thepartiesstipdated that 

accasionedbyher inebriatedcondition. At 1l:WP.M. onenight in 
June 1997, she steppedoffacurb tocross a busy multilane highway 
into the path of an oncoming vehicle that had the right of way. 
Witnesses tothe accident testified by deposition that the driver of the 
vehicle was not at fault andcouldnot have avoided hitting her. Ms. 
Stcckwas hospitalized for frftyhree days, ultimately lost a leg, and 
incurred hospital bills in excess of $35O,ooO. Her blood alcohol level 
at thc timc she was admitted to the hospital was more than thrce times 
the legd limit.' 

Atthetimeoftheaccident, Ms. Steckwascoveredbya "Coper- 
sionOptionIII" healthinsurancecontractissuedby Bluecross. Thc 
policy contained anexclusioncouchcd in the following language: 

This contract does not provide benefits for: . . . a condition resulting 
from you being drunk or under the influence of any narcotic unless 
takcn on the advice of a physician. 

[Emphasis added.] When Blue Cross discovered that shc was 
inebriated whenshe stepped in front of the oncoming car, it refused 
to pay her hospital and other health care expenses based on the quoted 
exclusion. 
Ms. Steckthenfiledthis breachofcontract anddeclaratory action 

against Blue Cross seeking a determination that Blue Cross should 
pay hermedidexpensesunderthis policy. Blue Cross amweredand 
denied any obligation to pay contract benefits based on the 
cxclusionnry language. After the issue wasjoined, cross-motions for 
summary judgment werc frted. The trial court granted Ms. Steck's 
motion and denied Blue Cross's, citing Maron v. Life & c=asUalr, 
Insurance Co. of Tennessee, 41 So. 2d 153 (Fla. 1949) (Masonl), 
andMaron v. fife & Cardty Insumace Co. oflennessee, 41 So. 2d 
155 (Fla. 1949) (MusonZfl. This appeal thenensued. 

MasonZandMaronZIwere based on two different life insurance 
contracts but covered the same insured. Ms. Mason was intoxicatcd 
and riding in P taxicab outside of Pensacola, Florida, when she 
ordered the driver to stop and Ict hcr out on adark, deserted stretch of 
road in the earljr morning hours. whilc walking dong the paved 
portion of this road inher inebriated condition, she was hit by truck 
properly using thc highway. She died as a result of her injuries. The 
two insurance policies paid double benefits if death rcsulted from 
accidental causes. 

The policy hMas4nZalSo stated that the accidental deathbencfit 
did not cover death uraulting directtyfrom the usc of intoxicating 
liquors or narcotics. Mason Z, 41 So. 2d at 154 (emphasis added). 
The Florida Supreme Court held the exclusion inapplicable and the 
double benefits payable, reasoning: 

This provision of the policy is plain, simple and unambiguous and 
plainly refers to the effect of the use of intoxicating liquors upon the 
system of an assured as distinguished from acts committed by him by 
reason of his beiiiymd~~ the influence of, or his mind being affected 
by, intoxicants. . . . 
To bring a cause of death within such an exception clause of a 

policy. the burden is on the insurer to show that the use of intoxicants 
by the assured was voluntary andthat it was the direct cause of death. 

Id. at 155 (citations omitted). Because the supreme court found thar 
thedirectcauseofMs. Mason'sdeathwasbeingstruckbythetruck, 
her inebriated condition was only a "remote cause." Id. at 155. 
Therefore, the exclusionary language of this frrst policy was 
inapplicable. 

Similar, but not identical, exclusionary language in the policy in 
Mason ZZ stated: "This policy does not cover . . . loss or injury 
resultingfrom thc use of intoxicating liquors. " Mason II, 4 1 So. 2d 
at155(emphasisadded).Thesupremecourt,withoutmuchexplana- 
tion, held this exclusioaary language also inapplicable, stating: 
Wc see no valid distinction between the facts of this case and the 
companion case referred to above [Mason 4. In our view, the 
judgment in this case, as was the judgment in the companion case, 
must be w e m d  because ofthe failure of the insurance company to 
shaw that the death of thc insured was within the exception clause of 

the br ortuaate accident in which Ms. Steck was involved was 

the policy. 
MasonZI, 41 So. 2dat 155-56. 

Mason IandMasonZZdemonstrate that hvo types of injuries may 
result fromone's intoxication: direct injury, i.e.. injury to biological 
systems of a person, such as acute alcohol poisoning or liver damasc; 
and indirect injuries, such 3s xcidentzl injuries awed by t!!c 
behavior of thc person whilc intoxicated. Ms. Mason's and Ms. 
Stcck's injuries wcrc clearly the latter kind-indircct injuries. The 
trial court fot?nrl, and wc assee, t!!:t the language of hls. Steck's 
policlwz lac the exclusionnry lmyagc ofiMNoriZ2. Blue Cross's 
exclus~omy!mguage in Ms. Steck's policy was nc: specific enough 
to cxcl~dc from covcragt indircct injurics as well 3s direct injuries. 
Consequently, Mmrz Zlk controlling, as thc trial court conclcded. 

T?.,s Iqpigc of hsurance policict must bc construcd!ibcrally ia 
favor of L?s insurcd and strictly a p k t  the insurer who p q a r e d  the 
policy, znde~clusionarycla~mustbeconstnrcdn=ortstrictly~an 
covcragc clauses. See Purrelli v. Slate Fann Ere d Cas. Co., 69s 
So. 2d 615 (Ha. 2d DCA 1W); seeaho PnidentialPmperfy 65 Car. 
Ins. Co. v. Swirulal, 622 So. 2d467 (Na. 1993); Stctc Farm F.5-e & a. Ins. Go. v. Deni Assocs. of Florida, Znc., 673 So. 23 337 (Fla. 
4thDCA 1996), alpmed, 71 1 So. W 1135 (Fh. 199s); FIoedaFwtit 
Biireau I i s .  Co. v. Birge, 659 So. 25 910 (Ha. 2d DCA 199:); 
Trim0 v. Stare Fann Mut. Auto. Ins. Co., 565 So. I d  745 (Fh. 3d 
DCA 19W). Like the supreme court did in construing llie policy 
languagc inMaon I . ,  we must construe Ms. Steck's policy niirrowly 
against the insurer, i.c., only direct injuries willbc cxcludcd from 
coverage. 

Bluc Cross has valiantly argcd that subscqcent case law and 
changes in tfic insurance statutes have shown that Maon I ard 
Musoit Hare aberrations now inconshect with controlling authori- 
ties. Wc do not agrce. The changcs in t b  statutc mcrely corlificd 
what innirancc companies had previmsly excluded, as in the iNnson 
cases. See ~5.25027, Xnws of Ha. (1353).2 Thc language ofthc 
various policies that subsequent case law has interpretcd is diffircct 
enoush from the lanagage in Ms. Stcck's policy to cxplain thc 
differins outcomes of those cases. For c.wmplc, thc cxclusionarj 
lan=wgc of the policy examined inHarris v. CarOrinaLife Insurmce 
Co., 232 So. 2d 833,833-34 (Fla. 1970): ism excellent example of 
the t jgc of exclusion Blue Cross clearly  ought it had providcdb=t 
didmt: "E)(C€€TIONS: Death. . . rcsdting directly or hdircctly, 
wholly or partially from any of the following causes arc risks not 
assunled under this policy: . . . c. Eodily injury while under the 
Mucncc of alcohol or drug. . . ." ' 

Bemuse thc trial corn properly rclicd on the controlling authorirj 
of thc rMaSon cases and correctly construed thc cxclusionarj 
language of Ms. Steck's policy, IVC z€fiim. (NOXTHCUTT and 
CASAKUEVA, JJ., Concw, ALTENLlERND, A.C.J., Concurs 
specially.) 

'It was probably higher at the time of the accident because she was given 4.7 
liters of ineavenous fluids in the half-hour period befiveen the ixcklent and the blood 
draw. 

%hpter28027, h v s  of Florida (1953). pcrnumd health insurers to include the 
following exclusionary language: 

JNTOXICANTS a d  NARCOTICS: The insurer shall not b liable for any 105s 
sustained or contracted in consequence of the insured's being intoxicated or 
under the influence of any narcotic unless adminismud on the advice of 3 
physician. . 
'The supreme court in Harris v. fimlinaL.$e buumnce CO., 233 So. 2d 833 

(Fla. 1970). did wtconsauc any exclusionary language but instcad was wnfronlcd 
with a petition for writ of ccniorari wherein Ms. €huk claimed lhat the decision of 
h e  district court findipg the exclusion denied coverage despite no fault on the p d  
of the insured. H& v. COroliMLifr Imuwnce CO., 226 So. 2d 710 (Ha. 4th DCA 
1969). wntliicted with M a m i  v. L$-e & Insumre Co. of Tennessee, 41 SO. 
2d !53 ma. 1M9) (Mason 9. The supreme court found thc Fourth District's 
dccwon d d  conflict with Maron I and quashed Harri$. holding @cad that 
irrsurcr has the burdca to show that thcrc is some causal r c h t i o d p  between tbt 

or death ud the intoxication before the exclusion is held to be effective. set 
Harris, 233 So. 2d at 834-3S, 

(ALTENBERND, Judge, Concurring,) I fully concur in this 
opimon, but do not wish to leave insurance companies with the 
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impression that a different outcome would be guaranteed if the 
exclusion contained the phrase "direct or indirect, wholly or 
partially." Section 627.629, Florida Statutes (ZOOO), permits an 
insurance company to include the following exclusion in a health 
insurmce contract: 

IntoxicantsaudNmtics:.The insurer will not be liable for any loss 
resulting from the insured being drunk or under the influence of any 
narcotic unless talcen on the advice of a physician. 
I am inclined to believe that Mason Zand Mason IIlimit such an 

exclusion, as explained in the majority opinion, to direct injuries. 
Without clearer legislative intent, I question whether a health 
insurance or life insurance policy that is marketed to the general 
public should contain an exclusion for indirect injuries occum'ng 
when the insured is "dru.uk." 
A person is "drunk" when operating a motor vehicle if he or she 

has a blood alcohol level of .08 gram per alcohol per 100 milliliters 
of blood. See 0 316.193, Ha. Stat. (2000). Even though driving 
under the influence is a crime in Florida, there currently is no 
statutory authorization for an alcohol exclusion in a Florida No-fault 
Automobile Insurance PIP policy. See 0 627.736(2), Fla. Stat. 
(2000). When the no-fault laws were first enacted, the legislature did 
permit an alcohol exclusion in a PIP policy if the circumstances 
involvedaconvictionforDUI.Seech. 71-252,47, LawsofFla. See 
atso Travelers Idem.  Co. ofAm. v. Mclnroy, 342 So. 2d 842 (Fla. 
1st DCA 1977). Experience with that exclusioncaused the legisla- 
ture to withdraw its authorization in 1982. See ch. 82-243,s 554, 
Laws of Ha. 

If the legislature does not permit an indirect alcohol exclusion in 
aPIPpoliq, eventhoughDUIisacrime, Iquestionwhethersuchan 
exclusion is or should be permissible in other types of health, life, 
andaccidentinsuraace. Itiscompletelylawful forpeopletoconsume 
alcoholic beverages in the privacy of their home or at a social 
gathering. I am not convinced that the legislature intended section 
627.629 to allow insurauce companies to deny health insurance 
~fi~toan~merelybecausetheinsuredhadabloddalcohol 
level in excess of .08 at the time of an accident unrelated to an 
automobile. I am not Convinced that parents should have no health 
coverage for a teenager who sustains bodily injuries while experi- 
menting with alcohol. 

It is possible that insurance companies should be allowed to 
market policies with an indirect alcohol exclusion-at a lower 
premium-to insureds who abstain from alcohol. However, to place 
this exclusion into a typical health insurance policy would create 
more problems than it would solve. 

' 

* * *  

ppcllce. 2nd Dishict. 

rtgage reduction on the husband's pre 

retroactive child support 
the Court determined the 

* * *  
f+Alimony-En-or to p d d e  for 
when wife b m e s  62 yeus of 
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judgment, this tax burden should be shared 
by the parties. The final judgment should, 
accordingly, be amended to provide that if 
the condominium is sold within five years 
of the date of the amended final judgment, 
the appellee will be responsible for one-half 
of any taxes imposed upon the sale as a 
m u l t  of the depreciation taken by the p a r  
ties between 1981 and 1988. 
We, accordingly, reverse and remand 

with instructions to enter an amended final 
judgment in accordance with this opinion. 
We affirm in all other respects. 

Reversed and remanded with instruc- 
tions. 

RYDER and HALL, JJ., concur. 

BLUE CROSS AND BLUE SHIELD OF 
FLORIDA, INC., Appellant, 

V. 

Norbert L. MING, Appellee. 
Na. 90-1140. 

District Court of Appeal of Florida, 
Fifth District. 

May 2, 1991. 
Rehearing Denied June 4, 1991. 

Physician who had been assigned in- 
8ured‘s rights to benefits under health and 
accident policy brought action against the 
insurer. The Circuit Court, Orange Coun- 
ty, B.C. Muszynski, J., entered judgment in 
favor of physician, and insurer appealed. 
The District Court of Appeal held that pro- 
viaion of the policy giving insurer 60 days 
to make a decision on the claim did not 
Preclude it from thereafter denying the 
claim on the basis of the exclusions for 
injuries suffered while drunk or while en- 
gaged in a felony. 

Reversed and remanded. 
FJa+Uler679-W)&%11 

1. Inauranee +612(1), 616 
T o  action clause” giving insurer 60 

days to make a decision on a claim prohib- 
its auit against the insurer for policy bene 
fits until after the expiration of that period 
of time, and the expiration of that period is 
a condition precedent to the filing of the 
action; provision does not mean that the 
insurer cannot assert a defense when an 
action is brought after that period of time. 

2. Insurance -372(2) 
Doctrine of estoppel may be used to 

prevent forfeiture of insurance coverage, 
but doctrine cannot be used to create or 
extend coverage. 

3. Insurance -390 
Where physician did not provide medi- 

cal care to insured in reliance on any assur 
ance from the insurer that exclusion from 
policy for injuries suffered while drunk or 
while engaged in a felony did not apply, 
and where physician did not delay in pur- 
suit of payment from his patient, who had 
assigned his rights to receive benefits to 
the physician, insurer’s failure to deny the 
claim on the basis of the exclusions within 
60 days after receipt of the claim did not 
estop it from thereafter denying the claim 
on those grounds. 

l 

I 

Angelina M. Robinson and Larry J. 
Townsend of Maguire, Voorhis & Wells, 
P.A., Orlando, for appellant. 

Charles R. Steinberg of Charles Stein- 
berg, P.A., Orlando, for appellee. 

PER CURIAM. I 

Appellant, Blue Cross and Blue Shield of 
Florida, Inc., issued a health and accident 
policy to Terrance J. Lasek under which the 
insurer agreed to pay as benefits certain 
costs of medical care necessitated by the 
illness of, or injuries to, the insured. Bene- 
fits are expressly excluded BL( to injury 
resulting from an insured‘s participation in 
a felony and from the insured’s being 
drunk. Under the claims proceasing provi- 
sions, the policy provides that the insurer: 
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Has sixty (60) days to make a decision on 
your claim after we receive the claim.. . . 

The policy further provides that if the 
claim is not paid the insurer will give de- 
tails in explanation. 

The insured, Laaek, while drunk and 
driving, caused an accident in which he was 
injured and in which he caused a death for 
which he was ultimately convicted of a 
felony offense (manslaughter or vehicular 
homicide). For his injuries in the drunk 
driving accident, the insured Lwek re- 
ceived medical care from the appellee, Dr. 
Norbert L. Ming, to whom the insured as- 
signed the insured’s rights to receive bene- 
fits under his health and accident policy 
with the appellant insurer. The doctor 
presented a claim to the insurer. 

The insurer did not pay the claim or 
provide the insured with the agreed expla- 
nation within the 60,day period and ulti- 
mately utterly denied the claim based on 
the applicability of both exclusions men- 
tioned above. The doctor sued the insurer 
which challenged the doctor’s standing to 
sue1 and asserted the applicability of the 
exclusions. The trial court entered a sum- 
mary judgment for the doctor and the in- 
surer appeals. 
This cause is reversed and remanded 

with directions to enter summary judgment 
for the insurer. Without considering the 
insured‘s “standing defense” the facts re- 
lating to the insured’s injuries resulting 
from his drunk condition and felonious con- 
duct are not in dispute and both exclusions 
obviously apply. 

Apparently the decision below results 
from the failure of the insurer to make an 
explained denial during the 60 day period. 
This appears to mean that the policy has 
been interpreted as denying the insurer the 
right to defend a claim based on a coverage 
exclusion if the insurer fails to make an 
explained denial within the 60 day period 
and this interpretation is simply in error. 

1. Dr. Ming was a non-participatinghon-con- 
tracting provider and the policy provided that if 
an insured received services from such a health 
care provider the insurer would pay benefits 
directly to the insured even if the insured as- 
signed his benefits to such a non-participat- 
ing/non-contracting health care provider. 

C11 Insurance policies commonly p m  
vide that a claim is not payable for a stated 
period of time after a proper claim is made. 
The purpose of such a provision is to give 
the insurer an agreed period of time in 
which to investigate and determine the va- 
lidity of the claim. The proper legal effect 
of such a “no action’’ clause is that the 
insurer cannot be sued for policy benefite 
until after the expiration of the “neaction’’ 
period of time. The expiration of this peri- 
od of time is a condition precedent to the 
filing of an action on the policy. 18 Couch 
on Insurance 2d 8 74:9 (Rev, ed.). The 
provision does not mean that the insurer 
cannot assert a defense when an action is 
brought after the “no-action” period. 

[2,31 No statute is asserted as affect- 
ing the result in this case.* However, it is 
interesting to note that section 627.426(2), 
Florida Statutes (1985) provides that a lia- 
bility insurer shall not be permitted to 
deny coverage baaed on a particular cover 
age defense unless the insurer performs 
certain acts within certain specified periods 
of time and even that statute is not inter- 
preted to prevent an insurer from asserting 
a defense after the allotted time has ex- 
pired. See United States Fidelity and 
Guaranty Company v. American Ere 
and Indemnity Company, 511 So.2d 624 
(Fla. 5th DCA 1987), approved in A.I.U. 
Insurance Company u. Block Marina In- 
vestment, Inc., 544 So.2d 998 (Fla.1989) 
which also cites Crown Life Insurance 
Company v. McBride, 517 So.2d 660 @la. 
1987) for the general rule that, while the 
doctrine of estoppel may be used to prevent 
a forfeiture of insurance coverage, the doc- 
trine may not be used to create or extend 
coverage. The doctrine of estoppel does 
not apply because the doctor did not p m  
vide medical care to the insured relying on 
any assurance from the insurer that the 
drunk and felonious participation exclusion 

2. Section 627.613, Florida Statutes. effective 
June 14, 1990. but not applicable to this case, 
appears to legislate a time for payment of 
claims by health insurers. 

C 
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provisions in the policy did not apply to this 
claim. Neither did the doctor, to his detri- 
ment, delay pursuit of payment from his 
patient, the insured, in reliance on any such 
&Bsurance from the insurer or because of 
the insurer's delay in asserting the policy 
exclusions. See also Raymond v. Halifaz 
H q i t a l  Medical Cen&~, 466 So.2d 253 
(Fla, 5th DCA 1985). 

REVERSED AND REMANDED. 

COWART, GRIFFIN and DIAMANTIS, 
JJ., concur. 

James McCLOUD and Sharon McCloud, 
his wife, Appellants, 

SHERMAN MOBILE CONCRETE CO., 
INC., a corporation, Appellee. 

No. 90-01196. 

Dhtrict Court of Appeal of Florida, 
Second District. 

May 3, 1991. 
Rehearing Denied May 30, 1991. 

V. 

Plaintiff allegedly injured when side- 
walk collapsed brought action to recover 
damages. The Circuit Court, Manatee 
County, James W. Whatley, J., entered 
judgment on jury verdict awarding zero 
damages, and plaintiff appealed denial of 
new trial motion. The District Court of 
Appeal, Schoonover, CJ., held that plaintiff 
waa entitled to new trial on issue of dam- 
ages where jury had found that defendant 
was 60% negligent and no credible evidence 
was submitted to contradict evidence that 
Plaintiff had sustained injuries as result of 
accident. 

Reversed and remanded. 

1. Appeal and Error -977(1) 
New Trial 

# 
Motion for new trial is directed to 

m u d ,  broad discretion of trial judge, 
whose ruling should not be disturbed in 

i 
I 
I 
t 

absence of clear showing that such discre 
tion has been abused. 
2. New Trial -7215) 

Trial judge has duty to grant new trial 
motion where jury has been influenced by 
extraordinary considerations, misled by 
force and credibility of evidence, or when 
verdict fails to comport with manifest 
weight of evidence. 
3. New Trial *76(4) 

Negligence plaintiff was entitled to 
new trial on issue of damages where jury 
had found that defendant was 50% negli- 
gent but awarded no damages, even 
though no credible evidence was submitted 
to contradict evidence that plaintiff had 
sustained injuries as result of accident, that 
he had incurred reasonable and necegsary 
medical bills, and that he had lost wages 
and suffered pain. 

Joel S. Perwin of Wagner, Cunningham, 
Vaughan & McLaughlin, P.A., Tampa, and 
Podhurst, Orseck, Josefsberg, Eaton, 
Meadow, Olin & Perwin, P,A., Miami, for 
appellants. 

Carl B. Lyle, I1 and Chester L. Skipper of 
Lyle & Skipper, P.A,, St, Petersburg, for 
appellee. 

SCHOONOVER, Chief Judge. 
The appellants, James McCloud and 

Sharon McCloud, challenge the denial of 
their motion for a new trial on damages 
filed after a jury returned a verdict of zero 
damages in their personal injury action 
against the appellee, Sherman Mobile Con- 
crete Company, Inc. We reverse. 

The appellants filed a negligence action 
against the appellee for injuries Mr, 
McCloud sustained when a walkway he was 
using collapsed and caused him to fall five 
feet into the water. In addition to Mr. 
McCloud's claim for medical expenses, dis- 
ability, past and future wagea, and pain 
and suffering, Mrs, McCloud sought dam- 
ages for loss of her husband's services, 
society, and consortium. At the conclusion 
of a jury trial, the jury returned a special 
verdict finding negligence on the part of 
the appellee which was the legal cause of 
the accident. The jury also found negli- 
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