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PRELI M NARY STATEMENT

Thi s proceedi ng involves the appeal of the circuit court's
denial of M. Lightbourne's notion for post-conviction relief.
The follow ng synbols will be used to designate references to the
record in this appeal:

"R' -- record on direct appeal to this Court;

"PC-R' -- record on 3.850 appeal to this Court follow ng the

1990-91 evidentiary heari ngs;

"PC-R2" -- record on 3.850 appeal to this Court follow ng

the 1995-96 evidentiary hearings;

"PC-R2. Sup." -- supplenental record on 3.850 appeal to this

Court follow ng the 1995-96 evidentiary hearings;

"PC-R3." -- record on 3.850 appeal follow ng the 1999

evi dentiary hearing; and

"PC-R3. Sup." -- supplenental record on 3.850 appeal to this

Court followi ng the 1999 evidentiary hearing.

Al'l other references will be self-explanatory.

REQUEST FOR ORAL ARGUMENT

M. Lightbourne requests that oral argunment be heard in this
case. This Court has not hesitated to allow oral argunment in
other capital cases in a simlar posture. A full opportunity to
air the issues through oral argunent would be nore than
appropriate in this case, given the seriousness of the clains

i nvol ved and the stakes at i ssue.
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PROCEDURAL HI STORY

M. Lightbourne was convicted of first-degree nurder in the
circuit court of the Fifth Judicial G rcuit, Marion County (R
1436), and was sentenced to death (R 1500). M. Lightbourne’s
conviction and sentence of death were affirmed by this Court on

direct appeal. Lightbourne v. State, 438 So. 2d 380 (Fla. 1983).

Justice Overton dissented and woul d have granted M. Lightbourne a
new trial based on a Henry violation

| reluctantly dissent because | find the recent United States
Suprene Court decision in United States v. Henry, 447 U. S.
264 (1980), mandates a reversal under the circunstances of
this case. A jailhouse infornmer was placed in a cell

adj acent to appellant’s and was requested to keep his ears
open. The investigating officer understood that the

i nformant expected sonmething in return for his information
and the informant was paid two hundred dollars in cash, in
addition to being rel eased ni neteen days early in return for
his services. These factors nmake the informant an agent of
the state under the dictates of Henry, which requires
suppression of the statenments nmade by the appellant to the
informant in the absence of Mranda warnings. | find we have
no choice but to grant a new trial.

Id. at 392 (Overton, J., dissenting).

M. Lightbourne thereafter sought postconviction relief
pursuant to Fla. R Cim P. 3.850. No evidentiary hearing was
afforded, and this Court affirmed the summary denial of relief.

Li ght bourne v. State, 471 So. 2d 27 (Fla. 1985). Justices

Overton, MDonal d, and Shaw, dissented. 1d. at 29.

M. Lightbourne thereafter sought relief in the federa
courts. The Eleventh Circuit Court of Appeals affirned the deni al
of federal habeas corpus relief, over the ardent dissent of Judge
Ander son, who found that the Henry violation warranted a

resent enci ng:



[T]he error is not harmess with regard to sentencing.
Chavers’ testinony contained the only direct evidence
of oral sexual assault on the victimas well as the
only graphic descriptions of the sexual attack and
comments by the defendant about the victins anatony.
Since this evidence woul d support the existence of an
aggravating circunstance, and since it was likely to
have been influential with the jury on the sentencing
i ssue, | cannot conclude that the testinony was

harm ess with regard to sentencing.

Li ght bourne v. Dugger, 829 F. 2d 1012, 1035 (11th Cir. 1987)

(Anderson, J., concurring in part and dissenting in part).

On January 30, 1989, M. Lightbourne filed his second Rule
3.850 notion, alleging new information establishing a Brady’
violation with respect to jailhouse informants Chavers and Carson.

This Court remanded for an evidentiary hearing. Lightbourne v.

Dugger, 549 So. 2d 1364 (Fla. 1989). Evidentiary hearings were
held in circuit court in 1990. On April 17, 1991, M. Lightbourne
filed a notion to reopen the evidentiary hearing, which was
granted. An additional evidentiary hearing was conducted. The
circuit court denied relief on June 12, 1992, and M. Lightbourne

appeal ed. This Court affirmed. Lightbourne v. State, 644 So. 2d

54 (Fla. 1994).

On Novenber 7, 1994, M. Lightbourne filed a new Rule 3.850
notion requesting another evidentiary hearing to present
addi ti onal evidence in support of his Brady claim A hearing was
hel d on Cctober 23 and 24, 1995. On February 23, 1996, M.

Li ghtbourne filed a notion to reopen the hearing to present
additional testinony and a notion to disqualify the state

attorney. The circuit court held a hearing on these notions on

'‘Brady v. Maryland, 373 U.S. 83 (1963).
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March 15, 1996, and denied both notions. The circuit court denied
relief on June 19, 1996. On appeal, this Court held that M.

Li ght bourne was not barred from presenting the testinony of Larry
Bernard Emanuel, an inmate who was incarcerated with M.

Li ght bourne prior to trial, and renmanded “for an evidentiary
hearing as to Emanuel’s testinony and for the trial court to

consi der the cumul ative effect of the post-trial evidence in
evaluating the reliability and veracity of Chavers’ and Carson’s
trial testinony in determ ning whether a new penalty phase is

required.” Lightbourne v. State, 742 So. 2d 238 (Fla. 1999).

On August 2, 1999, shortly after the issuance of the Court's
opi ni on but before mandate issued, the | ower court issued a Notice
and Order to Appear for the evidentiary hearing which the court
schedul ed for August 10, 1999 (PC-R3. Supp. 1404).% M.

Li ght bourne imredi ately filed a notion to vacate the hearing date
and reset the evidentiary hearing due to the fact that mandate had
not issued and that additional tine and notice was needed to
prepare for the hearing (ld. at 1410-13). The State objected to

reschedul i ng the hearing because the State had had M. Enanuel

“Unbeknownst to M. Lightbourne's counsel at the time, this
order was the result of an ex parte communi cati on between Judge
Angel's office and a nenber of the State Attorney's Ofice. On
August 4, 1999, Assistant State Attorney Rock Hooker infornmed M.
Li ght bourne' s counsel that the reason that Judge Angel set the
hearing so quickly was that Judge Angel had been concerned that
M. Emanuel would not be in custody very long in Florida and m ght
be difficult to locate later on (PC-R3. Supp. 1419). M. Hooker
hi nsel f denied inparting this information to Judge Angel (id.); it
was | ater discovered that it was Assistant State Attorney Reginald
Bl ack who di scussed the Emanuel situation with Judge Angel's
judicial assistant, which resulted in the setting of the
evidentiary hearing before this Court's mandate had even issued
(PCG-R3. 96).



arrested in Texas and al though he was being transported back to
Florida for the hearing, the State feared that Emanuel woul d not
remain in Florida custody for very long (ld. at 1405-08). M.
Li ght bourne | ater supplenented his notion with the fact that M.
Emanuel had been brought back to Marion County, where he pled
guilty to several m sdeneanor charges and sentenced to a year in
jail; thus, M. Emanuel would be in custody (ld. at 1416-17). By
order dated August 6, 1999, the court later reset the evidentiary
hearing for Cctober 21, 1999 (PC-R3. 65).

On August 13, 1999, M. Lightbourne filed a notion to
di squalify Judge Angel due to the ex parte communi cation between
his office and the State Attorney's Ofice (PC-R3. Supp. 1418-24).
See supra n.2. On August 18, 1999, the lower court requested that
M. Lightbourne notice a hearing on the notion to disqualify for
Cctober 18, 1999 (PC-R3. Supp. 1425). On Septenber 28, 1999, M.
Li ght bour ne suppl enmented his notion to disqualify, arguing that

under the authority of Anderson v. 3 ass, 727 So. 2d 1147 (Fl a.

5th DCA 1999), the notion had to be granted due to the delay in
excess of thirty (30) days in ruling on the notion, and that no
hearing on the notion was requested (PCR3. 27-30). On Cctober
12, 1999, with no ruling still fromthe trial court and the

evidentiary hearing date |ooming,® M. Lightbourne sought a wit

of prohibition and mandanmus fromthis Court, requesting that Judge

*Because of the pending notion to disqualify and the
concomtant failure of Judge Angel to rule on it, M. Lightbourne
was deprived of court assistance to secure necessary pre-hearing
di scovery orders as well as witness transportation orders (PC RS3.
51).



Angel be disqualified (PCG-R3. 45-55).% On Cctober 14, 1999, this
Court ordered the State to respond to the wit, which response was
filed on October 18, 1999, the sane day of the hearing before
Judge Angel on the notion to disqualify (l1d. at 123-42).
Fol Il owi ng the October 18 hearing (PC-R3. 79-119), Judge Angel
denied the notion, but did reset the evidentiary hearing for
Decenber 1 and 2, 1999 (ld. at 118). Two days later, on Cctober
20, 1999, this Court denied M. Lightbourne's wit (PC R3. Supp
1432).

The evidentiary hearing occurred on Decenber 2, 1999 (PC R2.
911-1088). Foll ow ng the subm ssion of post-hearing nmenoranda
fromboth M. Lightbourne (id. at 1095-1326), and the State (id.
at 1327-75), and a reply from M. Lightbourne (id. at 1379-94),
the lower court, by order dated February 26, 2001, denied relief
(Id. at 1395-97). A tinely notice of appeal was filed (1d. at
1398- 99) .

‘See Li ghtbourne v. State, No. 96, 727.

5



STATEMENT OF FACTS

On Decenber 2, 1999, the lower court heard evidence pursuant
to the remand fromthis Court ordering an evidentiary hearing to
i nclude the previously excluded testinony of Larry Bernard
Emanuel . The testinony of M. Enmanuel corroborates the evidence
provided in 1990, 1991, 1995 and 1996, that (1) the State
recruited i nmates, who were housed in the jail with M.

Li ght bourne, to elicit incrimnating statements fromhim (2) the
State withheld material evidence from M. Lightbourne, and (3)
that the State knowi ngly presented fal se evidence at M.

Li ght bourne's trial. The 1999 hearing further established that
the State Attorney’s O fice had a conflict of interest in this
matter through the participation of Assistant State Attorney

Regi nal d Bl ack.

M. Lightbourne called three witnesses at the evidentiary
hearing: Larry Emanuel (PC-R3. 917-1024); Assistant State
Attorney Reginald Black (id. at 1026-49); and State Attorney
I nvestigator Richard Deen (ld. at 1052-65). The State called one
wi tness: Major Frederick LaTorre of the Marion County Sheriff's
Departnment (l1d. at 1066-77).

Larry Bernard Emanuel. Larry Emanuel was in the Marion
County Jail in 1980 and 1981. 1In 1980, Emanuel was arrested for
burglary of a dentist’s office and rel eased in Decenber 1980
because the case was dropped (PC-R3. 997). On January 20, 1981,
Emanuel was arrested again for burglary of a second dentist’s
office (PC-R3. 998). It was during this second incarceration that
Emanuel nmet M. Lightbourne in the Marion County Jail.

6



VWhile in the Marion County Jail, Emanuel and M. Lightbourne
shared a cell (PC-R3. 920). Emanuel recalled that Theodore
Chavers was also in the same cell (PC-R3. 927). Enmanuel had known
Chavers for sone tinme prior to 1981 and knew that he had a
reputation for “snitching” and doing “a | ot of undercover work for
the police departnent” (PC-R3. 928). Emanuel could not renenber
t he names of the other inmates in the cell, but believed he could
recogni ze themif he saw them (ld.). Shortly after M.

Li ght bourne was placed in the cell, Emanuel was approached by | aw
enf orcenent agents, who asked himto get information as to whether
M. Lightbourne had nurdered someone (PG-R3. 921).° The |aw
enforcenent officers also infornmed Emanuel that his burglary
charge woul d be dropped if he could get information from M.

Li ght bourne (PC-R3. 924). Al though Emanuel agreed, he was never
able to talk to M. Lightbourne because Chavers “took up the whole
conversation with Lightbourne at the tinme” (1d.). Enmanue
expl ai ned that although he did not speak to M. Lightbourne
specifically about the nmurder, because of his bed being positioned
next to M. Lightbourne’s he was able to listen to the
conversations between Chavers and M. Lightbourne (1d.). Enmanue

never heard M. Lightbourne tell Chavers that he killed anyone

(| d ) Counsel for M. Lightbourne questioned M. Enanuel repeatedly on this:

Q [by M. Scher] Okay. At any tine during the time you were in that cell
with M. Lightbourne and M. Chavers, did you ever hear M. Lightbourne confess to nurder?

*Emanuel testified that Eddie Scott and “Keith Rayni were the
two | aw enforcenent agents he had spoken with (PC-R3. 923).
Emanuel expl ai ned that he knew Scott previously through an
i ntroduction by Emanuel’s cousin, but that he did not know Raym
previously (1d.).



A [by M. Emanuel] No.

Did you ever hear M. Lightbourne confess to M. Chavers anything about a

rape?

A No.

Q How about anythi ng about a burglary?

A No, no nore than they was tal king about — they got a store called the Big
Appl e right out there on 40. | think he knowed Lightbourne fromthat club because everyone
hung out there. That’'s all | heard themtal k about.

(PC-R3. 922) (enphasis added). Emanuel repeatedly confirmed that M. Lightbourne had never confessed to
nurder or any other crine (ld. at 924; 925). Emanuel acknow edged that he told the police that M.
Li ght bour ne had confessed even though it was not true because he was "young" and "really in love with a girl"
and "wanted to be out there with her" (ld. at 925).

Emanuel further explained that about two days after M. Lightbourne was placed in the cell, he
(Emanuel ) had a conversation with his cousin who was al so incarcerated:

But about two days later or a day, ny cousin Otis MBride, he was in the cell with nme, and

he came back and he cone telling ne, saying: "~ You know that Theodore done said that boy

killed that lady.” And he said to me — | said: “~So what you going to do?” He said: “I'm

going to do |ike Chavers did.’

So all we did was just said that we heard himsay he killed sonebody. But we didn't, you

know. W just did that to get out of jail, because the police was giving up any kind of

deal to get the conviction on him
(1d.) (enphasis added). Shortly after Chavers told |aw enforcenment officers that he heard M. Lightbourne
say he had nurdered sonmeone, M. Lightbourne was noved out of the cell (PC-R3. 924). At that tine, officers
started pulling inmates out of the cell one-by-one to deternmine if anyone else heard a confession (1d.).
When Emanuel was pulled out to talk to the officers, he told themhe heard M. Lightbourne confess (1d.).
Enanuel reiterated that he told the officers this information even though he never heard M. Lightbourne
confessing to a nurder (PC-R3. 925). Emmnuel stated that he was told by the officers his testinony was not
needed, and his charges were then dropped (1d.).

Enanuel further explained that he had previously been represented by Assistant State Attorney
Regi nal d Bl ack in 1980-81 in connection with his pending charges. During that representation, specifically
during a court appearance in January 1981, Enanuel told M. Black that he was working on some cases with the
police including M. Lightbourne's case and he expected to have his case dropped in return for his help (PC
R3. 926).

On cross-exani nation, Emanuel confirned that Eddie Scott and Keith Raym cane to speak with hi mabout
M. Lightbourne’s case in January, 1981, and told himthey would drop charges against himif he could get M.
Li ght bourne to confess while in the Marion County Jail (PC-R3. 933-34). The State introduced the court files
from Emanuel 's cases: State Exhibit 2 was Case No. 77-1169 (violation of probation); and State Exhibit 3 was
Case No. 80-568 (burglary, in which Enanuel and his cousin, Ois MBride, were co-defendants) (PC R3. 934-
35). As to the 1977 case, involving dealing with stolen property, Emanuel confirmed he was on probation for
that charge when he was arrested again in 1981 (ld. at 936-37). Emanuel did not know when M. Lightbourne
had been arrested (1d.). Emanuel reiterated that it was Scott and Raym w th whom he spoke about M.
Li ght bourne, believed that they were working on M. Lightbourne’s case, and al so knew that “they was al so
investigating me” (ld. at 941-42). Enmnuel knew Scott and Raym previously, because his cousin, Qis MBride,
“was working with thenf (l1d. at 943). The State then showed Emanuel that the 1980 burglary of a denti st
of fice case was nolle prossed on Decenber 9, 1980 (ld. at 945), and questioned how Emanuel could have been in

the jail and had his charges dropped in exchange for infornation agai nst M. Lightbourne when the charge was



dropped before the O Farrell nurder (ld. at 945-46).6 Emanuel received no witten agreenent with respect to
his cooperation with the police in M. Lightbourne’'s case (1d. at 948).

The State showed Emmnuel an inmunity agreenment signed by Emamnuel, Eddie Scott, and Frederick LaTorre,
on January 23, 1981 (ld. at 952-55) (State Exhibit 6). The immunity agreement was in the Sonny Boy Oats case
(ld. at 956).7 Enmanuel also identified a statenent he have on January 23, 1981, in the Cats case (ld. at
962) (State Exhibit 7). Eddie Scott and Assistant State Attorney Ray G Il were present at the statement (1d.
at 962-63). Enmanuel could not recall if the statement he gave in the Cats case was the only statenent that
he gave about a homicide to Eddie Scott (ld. at 966). However, Enmnuel was resolute in his testinony that he
did speak to | aw enforcenent al so about M. Lightbourne's case:

I mean, did you ever tell a |law enforcenent person that |an Lightbourne had

adnmitted to such-and-such? D d you ever tell themthat? Could you say that positively now,
after | showed you the Sonny Boy Cats stuff?

A At the tine | did say that.
Q You think you did?
A No. | know | did.

Q So you did talk to sone | aw enforcenment agency — agent about |an
Li ght bour ne?

A During the time he was in the Marion County Jail?
Q Yes, sir.
A Yes, | did.

(PC-R3. 968) (enphasis added). Despite the attenpts to confuse him Emanuel reiterated once again that he
“knew' that he told | aw enforcement that M. Lightbourne had confessed (ld. at 968).

The State then questioned Emanuel about the statenent he gave in the Cats case, and M. Lightbourne' s
counsel objected and re-raised his objection to the conflict of interest (ld. at 969). After the court
overrul ed the objection, the prosecutor told the court that he was only going to ask Emanuel “whether or not
he told the truth” in his statenent to the police about the Cats case (ld.). M. Lightbourne’ s counsel again
obj ected to questions going to the nerits of the Oats case because “we’re having a problemagain with the
conflict” (ld. at 970). The prosecutor proffered that he believed that Emanuel will say that “everything he
said in this statenent here was not true”; M. Lightbourne’s counsel reiterated that if this was the case,
then a conflict of interest was apparent, and he renewed his notion to w thdraw, which was denied (1d.). The
State then questioned Emanuel about his participation in the Cats case, with M. Lightbourne's counsel
repeatedly objecting (Id. at 971-73).

Emanuel al so was questioned about the affidavit he signed after representatives from CCR cane to see
himin 1994 (ld. at 973-76). After accusing Emanuel of being “nisleading” because he was supposedly not in
the jail when M. Lightbourne had been arrested (id. at 977-78), Emanuel responded that the prosecutor was
“bl owi ng the dates out of proportion” and he could not recall “step-for-step” the exact chronol ogy of his
cases (ld. at 978-79). When the prosecutor attenpted this tactic again, Emanuel repeatedly responded that
“he’s nmisleading ne on the dates” (ld. at 983).

The State next asked Emanuel regarding his |legal representation in 1980-81; however, the State only

®The State was mi sl eadi ng Emanuel, as the truth is that
Emanuel was re-arrested in January, 1981, for another burglary
case.  This was clarified on redirect exam nation.

M. Qats' case also arose out of Marion County. See Qats v.

State, 446 So. 2d 90 (Fla. 1984); Cats v. State, 472 So. 2d 1142
(Fla.), cert. denied, 474 U S. 865 (1985).

9



questioned M. Enanuel on charges which he was arrested for in June 1980 and based on that court file (Case
No. 80-568 B) concluded that that was the only case for which Reginald Black represented M. Emanuel (1d. at
985). Emanuel could not recall on which cases Black represented him(ld. at 934).

The State went back to questioning Enanuel about the Cats case; Enanuel confirnmed that he did not

testify at either the Oats or Lightbourne trials (ld. at 990). Enmnuel reiterated that he knew Chavers as “a
big liar, and he would, he would tell a lie to save hinself or get out of jail, and wouldn't care who it hurt
in the process” (ld. at 991). Enmnuel also re-enphasized that “I was sitting there and | never did hear [M.
Li ght bourne] say that” (ld.).

On re-direct examination, Enmanuel clarified that one burglary case involving a dentist’s office had
been dropped in Decenber 1980 (Id. at 997). However, he was again arrested in January, 1981, for burglary of
another dentist’s office (ld. at 997-98) Thus, there were two cases involving burglary of dentist’s offices
(1d.). Wen he was re-arrested in January, 1981, he was put in jail (ld.). |In fact, the statement he gave
on January 23, 1981, in the Oats case occurred while he was in the Marion County Jail (ld. at 998-99). Wen
he was re-arrested in January, 1981, the State also violated his probation fromhis earlier 1977 case (ld. at
999). It was the second burglary case that was dropped follow ng the infornation he gave regarding M.

Li ghtbourne’s case (1d.). It was the 1977 case that Black represented himon, and it was the probation from
the 1977 case that was viol ated upon his second arrest in January, 1981 (ld. at 1000). M. Lightbourne then
introduced the Cerk’s Ofice docket sheet regarding the January, 1981, arrest (ld. at 1000-01) (Defense
Exhibit 1). As a result of the January, 1981, arrest, Emanuel was placed in the sane cell as Chavers and |an
Li ghtbourne (1d. at 1001). Enmnuel explained that he had confused that there were two burglaries, and that
the prosecutor had confused himon cross-exam nation (1d.). He also clarified that Eddie Scott was involved
in the Cats case, and he al so gave Scott a statement about M. Lightbourne (I1d. at 1003).

Emanuel further clarified on re-direct that he tal ked with Reginald Black about M. Lightbourne’s
case at sone point after he was in M. Lightbourne’s cell (ld. at 1005). He also explained that although the
State “didn’t use ny statement, they used Chavers’ statement . . . they had me in there, trying to help them
get what they wanted” (ld. at 1006). He told Black about what he had done for |aw enforcement in M.

Li ght bourne’ s case because he was upset that the State was giving himthe 18 nonths on the violation of
probation fromhis 1977 case (1d.). |If M. Black also recalled that he represented Emanuel in January, 1981,
he woul d have no reason to dispute that because “[h]e was that attorney” (ld. at 1009).

Enanuel also testified that Detective LaTorre’s testinony at M. Lightbourne’s trial that Enanuel was
in fact in the cell with M. Lightbourne was consistent with his testinony and contrary to the State's
suggestion that Enanuel was not in jail at the time (lLd. at 1007-08). Once again, Emanuel confirned that at
no time did M. Lightbourne confess to the nurder of Nancy O Farrell (ld. at 1008).

Reginald Black. M. Black is currently enployed at the State Attorney’s O fice handling
“adm nistrative matters” (ld. at 1027). He had two stints at the State Attorney’s O fice, the second
comencing in July, 1986; prior to that time, he was in private practice and handl ed a great deal of crininal
cases (ld.). Since his return to the State Attorney’'s Office, Black handl ed a nurmber of capital
postconvi ction cases, including that of Sonny Boy Cats, Paul Hildwin, and lan Lightbourne (ld. at 1029).

In terms of his prior involvenent in M. Lightbourne’s case, Black recalled that around 1996, Larry
Emanuel ' s nane surfaced as a witness and “we . . . were in search of M. Enmanuel” (ld. at 1031-32). Black
al so participated in Emanuel’s deposition in 1996 (ld.). At that time, the issue of whether Black had
previously represented M. Emanuel had arisen (ld. at 1032-33). At the tinme he conducted Emanuel’s
deposition, Black did remenber having previously represented Emanuel and “had seen court records that bore

that out” (ld. at 1033). Black had no independent recollection have representing Emanuel in 1980 or 1981,
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and was “not in any position to say that | did or did not have conversations with M. Enanuel about any

subj ect, including whether or not he was part of the Lightbourne case” (1d. at 1034). He later reiterated
that he represented Emanuel “in a 1980 case involving a charge of burglary of a dentist office, and an
acconpanyi ng viol ation of probation charge froma 1977 case, that charge being predicated on the 1980 all eged
law violation” (l1d. at 1048).

Fol l owing the 1999 renand fromthis Court, Black “i nmediately” took action to |ocate Emanuel, and
spoke with investigator Raym Emanuel was |ocated in custody in Houston (1d. at 1037). Black did not know
whet her Raym had contact with Texas authorities before Emanuel was arrested in Houston (1d.). Black's
recol l ection was refreshed with a docunment showi ng that Raym had reported to both himand the other
prosecutors on the case that Emanuel was on probation in Houston, but not in custody (ld. at 1038-39). Bl ack
then confirnmed that Emanuel was taken into custody “not too long” after Florida authorities “initiated this
search” (ld. at 1039). After Emanuel was taken into custody in Texas, Marion County filed felony charges for
a cocai ne possession case against Emanuel (1d.). Black discussed the filing of the charges with Assistant
State Attorney Jim MCune (Id. at 1040). Black had no idea why the charges were not filed previously, that
is, before Enanuel’s presence was going to be required for the evidentiary hearing in M. Lightbourne' s case
(1d. at 1041). However, he did recall that the Texas authorities were going to increase their attenpts to
| ocate and apprehend Emanuel once it was known that Emanuel was needed in Florida (ld. at 1043). Once
Enanuel had been arrested in Texas pursuant to the Florida charges, Black conferred with investigator Deen,
who was familiar with Emanuel (ld. at 1045).

The State did not conduct cross-exanination of Bl ack.

Richard Deen. Deen is an investigator with the Marion County State Attorney’s Ofice (1d. at 1053).
He was with that office when M. Lightbourne's case went to trial (ld. at 1054). However, until 1999, when
he was asked to go to Houston to acconpany Emanuel to Florida, he had no involvenent in M. Lightbourne' s
case (ld. at 1054-55).

Deen went to Texas along with Detective Carnmen DeFalco in order to bring Enmanuel to Florida (1d. at
1057). During the trip, they really did not discuss the case other than the fact that Emanuel was needed to
testify in M. Lightbourne’s hearing (ld. at 1058). Also on the trip, Deen reviewed the deposition given by
Emanuel in M. Lightbourne’s case (ld. at 1058-59). Wien they arrived in Houston, there were a few
admini strative problens with gaining custody of Emanuel, but eventual |y Emanuel was rel eased to their custody
(ld. at 1059-60). Enmanuel knew of the pending charges in Marion County, as well as the fact that he was
needed to testify in M. Lightbourne’s case (ld. at 1060).

Deen expl ained that he “felt kind of sorry for M. Enanuel” because “he’'s a guy that has wasted his
life away either through drugs or in jail” (ld. at 1061). Deen testified that he gave sonme words of advice
to Emanuel :

[T | cautioned himwhen we had got back to Marion County, and | told him | said:

“Well, | don’t know what your future hol ds about your pending charges.” | said: “And the

only thing that I know about this hearing that you have coming up with — concerning the

Li ght bourne case is that the best thing you can do for yourself is to sinply tell the truth

as best as you can renenber it.”

And that was — that’s the sumtotal of my conversation with himabout the
Li ght bour ne case.

Q Did he respond to you when you nade that statenent?
A He said that he would. | mean, he gave an affirmative answer.
(Ld. at 1061).
Deen al so acknow edged that he had some general know edge of M. Lightbourne’s case, and the fact
that “part of the testinony concerned jail house informants” (1d. at 1065). Deen expl ai ned what he knew of

i nformant Chavers:
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Q Now who is — fromyour know edge, who is Theodore Chavers?

A Vell, | have no actual — | don’t remenber ever having any personal contact
with M. Chavers, although he was well-known in the — not only to nenbers of the Marion
County Sheriff’'s Departnment, but to the city police department.

He was an individual who had a fairly extensive crimnal background, and who had

been involved in being in jail numerous tines, and who had — was al ways one to cone up with

sonme type of sonething that he thought woul d be beneficial to him
(Ld. at 1065).

Frederick LaTorre. The State’s only witness at the evidentiary hearing was Major Frederick LaTorre
fromthe Marion County Sheriff's Office (PCR3. 1066). LaTorre testified that he was the |ead investigator
in both the Oats and Lightbourne cases (PC-R3. 1067). LaTorre recalled that he spoke with Larry Emanuel
during the Lightbourne investigation, although he did not recall exactly how his name surfaced (PC R3. 1067-
68). Prior to the contact in the Lightbourne case, LaTorre explained that he knew M. Emanuel from another
case as well (PC-R3. 1068). La Torre denied requesting that M. Enmanuel get a statenent fromlan
Li ght bourne, and had “no know edge that anyone attenpted to do that and no one would have done that at ny
direction” (PC-R3. 1068-69). When he spoke with Larry Enmanuel, LaTorre explained that he “just listened to
sone information that he gave nme” and “did not take a statement or docunent it in any way” (PC- R3. 1069).
LaTorre decided not to take a formal statenent from Emanuel because “[t]he information he supplied to ne was
simlar to information that | had already received fromanother individual. And because of [Enanuel’s]
associ ation with another case, which was the Oats case, | chose not to take a taped statement from him or
involve himin the case” (PC-R3. 1070).

On cross-exanination, LaTorre testified that he spoke with Larry Emanuel “sonetinme after | had spoken
to Theodore Chavers and Theophilus Carson” (PC-R3. 1072). LaTorre was working with investigator Eddie Scott
on M. QCats’ case (PC-R3. 1072-73), and recalled taking a statement from M. Emanuel with respect to the Cats
case (PG R3. 1073). This interview would have been before he talked to M. Enanuel about M. Lightbourne’'s
case (1d.). LaTorre reiterated that he decided not to take a statenent from Larry Enanuel because he had
informati on from Theodore Chavers, and LaTorre acknow edged awareness that Chavers has since recanted (PC R3.
1074). LaTorre al so acknow edged not wanting to use Emanuel in the Lightbourne case because Emanuel was good
for another felony case, yet admitted that both Chavers and Carson were al so convicted felons (PC-R3. 1075).
LaTorre testified that he was al so aware that Carson had recanted his confession, and had “seen docunents
that indicate” that they had testified that prom ses had been made to themin exchange for their testinony
agai nst M. Lightbourne (PC-R3. 1076). Finally, LaTorre acknow edged that “there was another individual that
| spoke to fromthe cell that had simlar information” but that LaTorre did “not recall his name and | did

not take a statement or docunent it” (PC-R3. 1077).
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SUMVARY OF THE ARGUMENTS

1. At the evidentiary hearing held pursuant to the Court's 1999 opinion, M. Lightbourne
established his entitlement to relief in that (1) the State withheld material excul patory evidence in
violation of Brady, (2) the State presented false testinmony at trial, (3) newy discovered evidence required
that relief be granted, and (4) a violation of Henry occurred. Larry Bernard Enmanuel's testinony that M.

Li ght bour ne never confessed to informants Chavers and/or Carson conpletes the picture of what really occurred
in the cell while M. Lightbourne was awaiting trial. The truth is that M. Lightbourne never confessed, and
the trial testinony of Chavers and Carson was false. Enanuel's testinony corroborates the veracity of the
prior recantations of Chavers and Carson, which thenselves are corroborated by independent evi dence, both
testinmonial and docunmentary. Although the Iower court found that Chavers and Carson were notivated out of
self-interest to testify against M. Lightbourne, that they would say al nost anything to help thensel ves, and
that no reasonable juror could have believed Chavers and Carson, the |ower court nonethel ess denied relief.
However, the |ower court enployed erroneous |egal standards and failed to conduct the requisite cunulative
analysis. In light of the totality of the record as it now stands, the inescapable conclusion is that M.

Li ghtbourne is entitled to, at a mininum a resentencing proceeding. The principal support for the
aggravating factors in this case was the testinony of Chavers and Carson, as this Court found in its 1999
opinion. Despite this, the lower court ignored both the trial and post-trial evidence and arrived at

concl usi ons devoid of |egal or factual support.

2. At the 1999 evidentiary hearing, M. Lightbourne establishes that his due process rights
were violated by the participation of Assistant State Attorney Reginald Black in the prior postconviction
proceedings. Black represented Larry Emanuel in 1980 and 1981, and coul d not dispute Emanuel's testinony
that he (Emanuel) told Black at the time that he was being asked to provide false information to | aw
enforcement in M. Lightbourne's case. Despite knowing of his prior representation of Emanuel, Bl ack
successfully argued that Emanuel should not be a witness in M. Lightbourne's case. This Court, however,
disagreed in its 1999 opinion. Despite the fact that the reason for the delay in hearing Enanuel's testinony
was Bl ack's argunents, the State chall enged Emanuel 's testinony due to |ack of menory and failure to cone
forward until 1999. In light of Black's conduct, M. Lightbourne submts that due process was viol ated.

3. The lower court erred in denying collateral counsel's notion to withdraw from M.

Li ght bourne's case due to a conflict of interest. Collateral counsel represented both M. Lightbourne and
Sonny Boy Cats. Enmanuel was a co-defendant in M. Cats' case, and over counsel's objection, the State was
permtted to question Enanuel about his role in the Cats case and the veracity of statements he nade to | aw
enforcenment in the Oats case. The State's actions made counsel's representation of both M. Lightbourne and
M. Cats a conflict of interest, and the court should have permitted counsel to withdraw from M.

Li ght bourne' s case.
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ARGUMENT |

MR, LI GHTBOURNE WAS DENI ED A RELI ABLE ADVERSARI AL TESTI NG BECAUSE THE STATE

W THHELD MATERI AL EXCULPATORY EVI DENCE AND PRESENTED FALSE TESTI MONY | N

VI OLATI ON OF MR LI GHTBOURNE' S CONSTI TUTI ONAL RI GHTS. | N THE ALTERNATI VE,

NEWLY DI SCOVERED EVI DENCE ESTABLI SHES THAT MR LI GHTBOURNE S DEATH SENTENCE

I'S UNRELI ABLE AND THAT HE | S THEREFORE ENTI TLED TO A NEW SENTENCI NG
A | NTRODUCTI ON.

In 1989, this Court remanded for a hearing on M. Lightbourne's clains under Brady and Gglio, i.e.

that the State had withheld naterial excul patory evidence and know ngly presented fal se and m sl eadi ng

testinmony at M. Lightbourne's trial. Li ght bourne v. Dugger, 549 So. 2d 1364 (Fla. 1989). 1In 1994, this

Court affirmed the denial of Rule 3.850 relief follow ng the evidentiary hearing at which Chavers feigned

inconpetency and the circuit court excluded his affidavit and letters. Li ght bourne v. State, 644 So. 2d 54

(Fla. 1994). 1In doing so, this Court accepted the |ower court's determnation that there were insufficient
indicia of reliability to allow the adnmi ssion of Chavers' affidavit and letters to the prosecutor, the
affidavit of Jack Hall, another of M. Lightbourne’s cellmates, M. Hall's affidavit, M. Taylor's letter,
and M. Emanuel's deposition. Pursuant to the filing of M. Lightbourne's fourth Rule 3.850 notion, the
circuit court held further evidentiary hearings to hear Carson’s testinony. However, the |ower court
continued to exclude the testinony of Emanuel. On appeal, this Court found that Emanuel's testinony was not
procedural ly barred and remanded to the circuit court for "an evidentiary hearing as to Emanuel's testinony
and for the trial court to consider the curul ative effect of the post-trial evidence in evaluating the
veracity of Chavers' and Carson's trial testinony in determining whether a new penalty phase hearing is
required, either under Lightbourne's Brady or newy discovered evidence clainms." Lightbourne, 742 So. 2d at
248.

In its 1999 opinion, the Court wote:

[a]ll of Lightbourne’s cellmtes from 1981 who have now been | ocated, either by hearing

testinmony, deposition, or affidavit, corroborate Lightbourne’s clains that agents of the

state may have actively solicited testinony against Lightbourne. Even if there was no

active solicitation, all of the evidence may corroborate the claimthat Carson and Chavers’

testinmony at the original trial may have been false and that their testinony was notivated

by a belief that testinony favorable to the state would hel p themon their pending charges.

Li ghtbourne v. State, 742 So. 2d 238, 248 (Fla. 1999). The Court, however, rejected M. Lightbourne’s Henry

cl ai m because it found that “the evidence overwhel mi ngly supports a conviction of guilt.” |d.
As to the penalty phase, however, the Court wote that “the same firmconclusions” could not be
reached:

We find it nore difficult to discount the probable effect the evidence woul d have on the
penal ty phase because of the potential significance of Chavers’ and Carson’s testinobny as to
several of the aggravators. Chavers’ and Carson’s testinony provided nmany of the
inflammatory details of the crine. Specifically, Chavers testified that Lightbourne told

hi mthat he had surprised the victimas she was com ng out of the shower, forced her to
perform sex acts, including forcing her to performoral sex “over and over,” and that she
“was begging himnot to kill her.” Carson testified that Lightbourne told himpolice “had
hint for “shooting a bitch,” meaning O Farrell, and that he shot her because “she could
identify him” This testinony provided graphic details of what allegedly occurred before
the actual murder and may have fornmed the basis of at |east three of the aggravators found
by the trial court—HAC, CCP, and conmitted to avoid arrest. Wthout their graphic testinony
of what Lightbourne allegedly told them there is serious doubt about at |east two of these
aggravat ors—HAC and commtted to avoid arrest. W sinply cannot ignore this cumulative
picture and the effect it nay have had on the inposition of the death penalty.

1d. at 249 (enphasis added).

In denying M. Lightbourne’s notion, the |ower court, after indicating that it conducted the
cunmul ative anal ysis nandated by this Court, found that the jail house informants who testified at
trial —€havers and Carson—-were acting out of self-interest and hope of personal gain” and that “[n]o

reasonabl e juror would place nmuch credence in the testinony of these informants, except such as is
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corroborated by independent evidence” (PC-R3. 1396).8 The |ower court further held as a matter of fact that
“the informants were acting on their own” and “would say nost anything to help thenselves” (1d.). Despite
these findings, the |ower court concluded that, as to the Brady aspects of this claim “there is no
reasonabl e probability that a new penalty phase hearing would result in a different result as to the
inposition of the death penalty” (1d.). As to the new y-discovered evidence aspects, the |ower court
concluded that “[t]he presentation of this new evidence at a new penalty phase hearing woul d probably not
produce a different result” (ld.). As to the Henry aspects of the claim the |ower court concluded that
Chavers and Carson “were not acting as agents for |aw enforcenment in soliciting statenents fromlan

Li ght bourne” (1d.).

As expl ai ned bel ow, M. Lightbourne subnmits that the | ower court enployed erroneous |egal standards
on both the Brady and new y-di scovered evidence aspects to this issue, and it failed altogether to address
the Gglio aspects of this claim He also subnits that, in light of Emanuel's testinony, the previous
resolution of the Henry clai mshould be reconsidered. Further, M. Lightbourne subnits that the |ower court
failed to conmply with the Court’s mandate that it conduct a neani ngful cunulative analysis of the post-trial
evidence in order to evaluate M. Lightbourne’s clainms. Finally, sonme of the |ower court’s findings are not
supported by conpetent and substantial evidence. In light of the proper |egal standards, the proper
cunmul ative anal ysis mandated by this Court, and the evidence that does find support in the record, the
i nescapabl e conclusion is that M. Lightbourne was deprived of a fair sentencing proceeding, and a
resentenci ng nust be ordered.

B. STANDARD OF REVI EW ON APPEAL.

In reviewing M. Lightbourne’s claims under Brady, G glio, and his new y-discovered evidence claim
see Jones v. State, 709 So. 2d 512 (Fla. 1998); State v. MIls, 788 So. 2d 249 (Fla. 2001), this Court defers
to factual findings made by the |lower court to the extent that they are supported by conpetent and

substanti al evidence, but reviews de novo the application of those facts to the |aw St ephens v. State, 748

So. 2d 1028 (Fla. 1999); Way v. State, 760 So. 2d 903 (Fla. 2000).

C. OVERWHELM NG EVI DENCE ESTABLI SHES THAT MR LI GHTBOURNE NEVER CONFESSED TO CHAVERS AND/ OR
CARSON.

The recantations of informants Chavers and Carson are overwhel mi ngly supported by the evidence, both
testinonial and docunmentary, nost recently by the testinony of Larry Emanuel. As this Court's 1999 opinion
makes clear, all of the previously-excluded information nmust now be eval uated cunul atively. Carson's 1995
testinony corroborates Chavers' recantation and confirnms that the State withheld material evidence.

Enanuel 's testinony corroborates both Carson's and Chavers' recantations. Both witnesses have admtted that
they received benefits fromthe State in exchange for their testinony, while at the trial they denied that
any such arrangenents existed. Oher docunentary evidence that was unavail able at M. Lightbourne's trial
confirns the nondisclosure of excul patory evidence. The letters witten by Chavers and Carson attenpting to
obtain their undisclosed expected benefit establish Brady violations. Emanuel's testinony is further
corroboration of the fact that Chavers and Carson never spoke to M. Lightbourne about the O Farrell mnurder.
At each of the nunerous evidentiary hearings in this case, the pieces have fallen into place, bit by bit, and

the truth has now cone to light. M. Lightbourne is entitled to relief.

® Essentially, the lower court found that the informants
presented false testinony at M. Lightbourne’ s trial, in violation
of Ggliov. United States, 405 U S. 150 (1972). Yet the | ower
court did neither discussed nor conducted a | egal analysis of the

G glio aspects.
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1. Larry Enanuel. Wiile in the Marion County Jail, Emanuel and M. Lightbourne shared a cell
(PC-R3. 920). Emmnuel recalled that Theodore Chavers was also in the same cell (PC-R3. 927). Enmanuel had
known Chavers for sonme tine prior to 1981 and knew that he had a reputation for “snitching” and doing “a | ot
of undercover work for the police departnment” (PC-R3. 928).9 Shortly after M. Lightbourne was placed in the
cell, Emanuel was approached by |aw enforcenment agents, who asked himto get information as to whether M.
Li ght bour ne had nmurdered sonmeone (PC-R3. 921).10 The |aw enforcenent officers also informed Emanuel that his
burgl ary charge woul d be dropped if he could get information from M. Lightbourne (PC-R3. 924). Although
Emanuel agreed, he was never able to talk to M. Lightbourne because Chavers “took up the whol e conversation
with Lightbourne at the tine” (ld.). Emanuel explained that although he did not speak to M. Lightbourne
speci fically about the murder, because of his bed being positioned next to M. Lightbourne’s he was able to
listen to the conversations between Chavers and M. Lightbourne (ld.). Emanuel never heard M. Lightbourne

tell Chavers that he killed anyone (ld.). Counsel for M. Lightbourne questioned M. Enanuel repeatedly on

this:

Q [by M. Scher] Okay. At any time during the time you were in that cell
with M. Lightbourne and M. Chavers, did you ever hear M. Lightbourne confess to nurder?

A [by M. Emanuel] No.

Q Did you ever hear M. Lightbourne confess to M. Chavers anything about a
rape?

A No.

Q How about anythi ng about a burglary?

A No, no nore than they was tal king about — they got a store called the Big
Appl e right out there on 40. | think he knowed Lightbourne fromthat club because everyone
hung out there. That’'s all | heard themtal k about.

(PC-R3. 922) (enphasis added). Emanuel repeatedly confirmed that M. Lightbourne had never confessed to
nurder or any other crine (ld. at 924; 925).11 Enanuel acknow edged that he told the police that M.

°I'n fact, at the evidentiary hearing, State Attorney
I nvestigator Deen, who was enployed with that office at the tine
of M. Lightbourne’s trial, candidly acknow edged that Chavers
“was al ways one to conme up with sone type of sonething that he
t hought woul d be beneficial to hinf (PC-R3. 1065). O course,
such was not the position of the State at M. Lightbourne s trial
or in the postconviction litigation.

YEmanuel testified that Eddie Scott and “Keith Rayni were
the two | aw enforcenent agents he had spoken with (PC R3. 923).
Emanuel expl ai ned that he knew Scott previously through an
i ntroduction by Emanuel’s cousin, but that he did not know Raym
previously (1d.).

“puring the 1995 evidentiary hearings, M. Lightbourne
presented the testinony of his trial attorneys on the issue of the
i nportance of Larry Emanuel’s disclosures. M. Burke confirmed
that he did not know at the tine that M. Emanuel had information
that M. Lightbourne had not nade incrimnating statenents in the
cell and that he would have used the information had it been
di scl osed (PC-R2-472). M. Fox confirmed that the information
fromLarry Emanuel woul d have been significant for M.

Li ght bour ne’ s def ense:

Q Was — as M. Lightbourne’ s trial attorney, is
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Li ght bourne had confessed even though it was not true because he was "young" and "really in love with a girl"
and "wanted to be out there with her" (ld. at 925).

Emanuel further explained that about two days after M. Lightbourne was placed in the cell, he
(Emanuel ) had a conversation with his cousin who was al so incarcerated:

But about two days later or a day, nmy cousin Ois MBride, he was in the cell with ne, and

he came back and he cone telling nme, saying: "~You know that Theodore done said that boy

killed that lady.” And he said to me — | said: ~So what you going to do?” He said: “I'm

going to do like Chavers did.’

So all we did was just said that we heard himsay he killed sonmebody. But we didn’t, you

know. W just did that to get out of jail, because the police was giving up any kind of

deal to get the conviction on him
(l1d.) (enphasis added). Shortly after Chavers told |aw enforcement officers that he heard M. Lightbourne
say he had nurdered soneone, M. Lightbourne was noved out of the cell (PCR3. 924). At that time, officers
started pulling inmates out of the cell one-by-one to deternmine if anyone else heard a confession (ld.).
When Emanuel was pulled out to talk to the officers, he told themhe heard M. Lightbourne confess (1d.).
Emanuel reiterated that he told the officers this informati on even though he never heard M. Lightbourne
confessing to a nurder (PC-R3. 925). Emanuel stated that he was told by the officers his testinony was not
needed, and his charges were then dropped (1d.).

2. Theodore Chavers/ Richard Carnegia. That M. Lightbourne never confessed to either Chavers
or Carson is further corroborate by Chavers hinself, as well as Richard Carnegia, another cellnmate. In

connection with prior postconviction proceedings, Chavers’ provided a sworn affidavit alleging the follow ng:

1. My narme is Theodore C evel and Chavers, and ny nicknane is “Uncle Nut.” | was nmade to
testify against lan Lightbourne at his trial in 1981.

2. In 1981, | was very famliar to the local |aw enforcenent officers because of numerous
arrests and charges nmade against me in Ocala. Wien | was in the Marion County Jail in
January of 1981, | was placed in a cell with Ian Lightbourne and several other inmates.

3. Shortly after being put in the cell with Lightbourne, Detective LaTorre took ne out and
talked to ne at length. He nade it clear to me that it was in nmy best interest to find out
all 1 could from Lightbourne about the O Farrell nurder. |In fact did this and then several
charges pendi ng agai nst ne were dropped.

this information significant to you?

A Yes. | nean, the Emanuel affidavit,
Carnegia s testinony, Carson’s letter all say the
things which | could only suspect and not establish:

That the police had intentionally — at |east, at
the very least, intentionally placed witnesses with
Li ghtbourne to solicit testinony. |If that were true,
then that brings up the suppression issue under
Massi ah- Henry.

It goes beyond that, that they attenpted to get
people to testify who told themthings which he did not
tell them Not only were they placing themthere; if
t hey woul d not obtain information, they wanted themto
fabricate the information. Those efforts would be nost
hel pful in undermning the credibility of Chavers and
Car son.

(PC-R2. 534-35).
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(PC-R3.

10.

1148-51).

One week

Janmes Phillips.

trial:

Theophi l us Carson, who was also in the cell with Lightbourne and ne, worked for the State
too. Although Lightbourne never told any of us that he killed the O Farrell woman, the cops
got Carson to say that at the trial by dropping his charges. | know that he lied on

Li ght bourne to get out of trouble.

The officers pressed ne for details about what Lightbourne was sayi ng even though there was
not anything really to say. | told them!| didn’t want to get involved since they had other
evidence but with all they had on ne they could nake me do what they wanted.

The state attorneys went over and over what they wanted me to say at the trial. They told
me the things they wanted me to say to the jury at Lightbourne’s trial. They cane at nme and
rehearsed everything | should say.

Wien the investigators involved nme in this case, they made it clear that if | scratched
their backs, they' d scratch mine — but if |I didn't cooperate, they could bring ne even nore

trouble than | already have. |In fact, what really happened in nmy conversations with

Li ght bourne and the way they made ne say it was very different. | knew | had to nake things
| ook good for the way they wanted the investigation to go.

Before the trial, | heard that the OFarrell famly had offered a $10,000.00 reward for
anyone who helped with their case. | called the OFarrell’s to collect and they agreed to

meet with me, but they didn’t show up but the cops did instead. They gave nme $200.00 and
told me to leave the O Farrell famly alone and not to talk to anyone about this or the
case.

In the past, | refused to discuss this matter with anyone because the police wanted it to
stay quiet. They told me to keep ny nouth shut and | knew they' d give me heat if | didn't.
Because | had been in so nuch trouble in the past, the police would nake nme cooperate with
t hem whenever they wanted me to, just like in Lightbourne' s case.

I amnow willing to discuss these things because | no | onger have any pendi ng charges which
could be held over ny head.

after signing the affidavit, Chavers had a taped conversation with Assistant State Attorney

Chavers confirmed that his affidavit was true and that he had lied at M. Lightbourne's

JP [Phillips]: W understand there's sone affidavit you might have signed
on the Lightborn [sic] case. You know anything about that? Did sone people
fromsonme | awers office cone and talk to you about Lightborn [sic]? W
just need to know what that is. W haven't got a copy of it yet. Do you
remenber signi ng anyt hi ng?

TC [Chavers]: Uh huh.

JP: Was it true or was it not true? You know you got to go to --

TC: I rekon yeah, nan. I don't know nothin; been happenin', man, |I'm
serious man, yeah.

JP: Well sonme nan fromthe rep- lawyer from M. Lightborn [sic] has
told us

TC Unh huh.

JP: That you did an affidavit saying

TC Ri ght.

JP: That everything you said during Lightborn [sic] was a lie. |Is that
correct, it's alie? O is it not correct?

TC Everything was a |ie?

JP: Yeah, it said that the things you said that Lightborn [sic] told
you was a lie.

TC Yeah. Yeah, well I, the only thing | remenber him saying was you
know, uh, uh, | heard himtalk you know, talkin' you know, °'bout what
happened at the horse farmand stuff. Then | read the paper that he .

JP: Uh huh. So you made up all that stuff that you testified before
Judge Swaggart before at the trial?

TC: Yes sir. Besides that, all of that was just a lie.

JP: It was.

TC Yes sir.

(PC-R3. 1153-69) (enphasis added). During this conversation, Chavers explained that he had lied in his

letters to the State Attorney's Ofice: "I was just, you know like sorta like using that for sorta like
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| eni ence. " 12

Wien he initially took the stand in June 1990, Chavers appeared to have great difficulty
under st andi ng questions. See, e.g., PGCR 438-83. He explained that "[t]here's a |ot of things | renmenber
and a lot of things | don't" (PC-R 469). During extensive and often repetitive questioning, counsel for
M. Lightbourne was able to establish only that Chavers had been in the jail cell with M. Lightbourne, that
he had spoken to Lieutenant La Torre, and that he had been returned to the cell with M. Lightbourne (PC-R
456-57, 483). The court inquired whether Chavers was under the influence of drugs and/or al cohol and
whet her Chavers' recent car accident had affected his nental processes (PCR 492, et seq.). The court then
ordered Chavers to remain in jail overnight to inmprove his condition (PCR 526). The next day, the court
ordered a nmental health evaluation to determ ne Chavers' conpetency to testify (PCR 608). The expert
concl uded that Chavers was not conpetent to testify (PCR 639), and the court ordered that he remain in
custody until the next session of the hearing to be held on July 2, 1990 (PC-R 652-53). At the July 1990
hearing, experts reported that Chavers was suffering from post-concussion syndrome and was not conpetent to
testify (PGCR 679-80). His testinony was again deferred, this tine until Cctober 8, 1990. At the Cctober
8th hearing, Chavers clainmed an inability to remenber anything, including testifying at M. Lightbourne's
trial, giving a deposition, and signing an affidavit. See, e.g. PCR 742-66, 799-871. The court believed
Chavers was being intentionally uncooperative, stating that his menory and ability to testify were
"perfectly fine" and that he was "playing ganmes;" the court also told Chavers directly: "I believe you know
somet hing, and we want to hear it. W want to know what you know' (PC-R 767, 772). The next day, when
Chavers continued to profess a |ack of menory, the court held himin contenmpt (PCR 950), and ultimately
determ ned that he was unavail able as a witness (PCR 1255, 1259).

Al t hough uncooperative at these hearings, Chavers adnmitted that an innate naned Richard Carnegi a was
also in the cell with himand M. Lightbourne in 1981 (PC-R 443). Carnegia confirmed this and testified
that he knew Chavers was a snitch when he entered the cell (PCR 553). He knew that Chavers frequently
supplied information to M. Bray, an Ccala police officer, and he had heard that Chavers had a rel ationship

with the State Attorney's Office (PCR 554).13 Carnegia testified that he "respected" Chavers because of

2At the 1990 hearings, M. Lightbourne also presented the
proffered testinony of Ray Taylor, Chavers' cellmte during the
evidentiary hearing. Taylor had witten his attorney a letter
stating that Chavers had said that his trial testinony was not
true. Chavers also told Taylor that he was feigning i nconpetency
in order to avoid testifying. M. Lightbourne requested that
Tayl or be produced as a witness, but the court denied the request
(PC-R 1258-59). Taylor was transferred out of the jail to a
state prison just fifteen mnutes before M. Lightbourne requested
his presence as a witness (PCR 1256).

3This testinmony was confirmed by the 1999 evidentiary
hearing testinony of Ri chard Deen, an investigator fromthe Marion
County State Attorney's Ofice. Deen acknow edged that Chavers
was "well-known . . . not only to nenbers of the Marion County
Sheriff's Departnent, but to the city police departnment” (PC R3.
1065). According to Deen, Chavers was an "individual who had a
fairly extensive crimnal background and who had been involved in
being in jail nunmerous tinmes and who had -- was al ways one to cone
up with sonme type of sonething that he thought woul d be beneficia
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his position as a State informant: ABecause

he, you
know, he
had --
he was
in a position where sonmetime he could say things, you know, and they would
be believable, you know. And by ne being on parole and stuff, you know, I would
give himrespect because | didn't want to get crossed.
Q You didn't want to get crossed?
A No.
Q What do you nean by that?
A Be put in a jamfor something | didn't do or didn't know about it.
Q And that was based upon your know edge of M. Chavers as an informant?
A Yes, sir.

(PC-R 555). Significantly, Carnegia also testified that Chavers had given himadvi ce about how to get out

of jail:
A He asked me did | want to try to get nyself out.
Q And what did you say?
A | said: "What | have to do?" And he said that just tell them
that you heard Lightbourn[e] say that he killed sonebody.
(PC-R 558).

Carnegi a expl ai ned why he refused to do what Chavers had suggested: "I didn't want to say sonething
that | didn't hear. You know, it wasn't true" (PC-R 558-59). He also overheard Chavers attenpt to recruit
other cellmates to provi de evidence agai nst M. Lightbourne because "it woul d have been nore believable if
he had a little nmore support [for] his word" (PC-R 559). Carnegia remained in the same cell with M.

Li ght bourne and was pulled out once to speak with Chavers, a police officer, and another inmate about M.
Li ght bourne (PC-R 564). Carnegia told the officer that M. Lightbourne had denied killing Ms. O Farrell
(PC-R 597).

Carnegi a also testified that Chavers attenpted to elicit information from M. Lightbourne but that

M. Lightbourne did not know any details of the crinme:

Q Wien you overheard M. Chavers talking with M. Lightbourn[e]
about the O Farrell nmurder was M. Chavers asking M. Lightbourn[e]

questions?

A Yes, sir.

Q And was M. Lightbourne answering?

A Told himhe didn't know nothing about what he was tal ki ng about.
_ Did you hear himprovide any details in response to M. Chavers'

questions?

A No, sir.

(PC-R 573).14 Carnegia never heard M. Lightbourne tell Chavers anything about the O Farrell mnurder (PC-R

559-560). Carnegi a expl ai ned that Chavers was asking M. Lightbourne questions "in a friendly manner, |ike

to hinl (PCR3. 1065).

“Carnegi a's account is corroborated by Emanuel's testinony.
Emanuel expl ained that he was never able to get M. Lightbourne to
tal k because Chavers "took up the whole conversation with
Li ght bourne” (PC-R3. 924). Because of the closeness of the beds
in the cell, Emanuel was able to hear the conversations between
M. Lightbourne and Chavers, and testified that M. Lightbourne
never confessed anything to Chavers (l1d. at 922; 924; 925; 1008).
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“You can trust me,'" (PCR 573), and that he was "trying to make himfeel relaxed, you know, [saying] " You
know this ain't going to go no further than here'" (PC-R 578).15

The affidavit of Jack Hall, another inmate who was in the holding cell with Chavers and M.
Li ght bourne in 1981 (PC-R 1401-02), also corroborates the testinony of Emanuel, Chavers, Carnegia, and the
fact that M. Lightbourne never confessed to anyone anything about the O Farrell nurder. Hall’'s affidavit

states as foll ows:

1. M/ name is Jack Hall and | currently reside at the Marion Correctional Institute in Lowell,
Florida. | am 48 years old.

2. I'n January and February of 1981, | was incarcerated at the Marion County Jail. | was in a
cell with lan Lightbourne the entire time | was at the jail.

3. Because Li ghtbourne spoke with a thick accent, he had a real hard time communicating with
other inmates. | was the only inmate at the jail during this time that Lightbourne woul d
talk to.

4. When Li ght bourne was first brought to the Marion County Jail, he was placed in the sane

cell as me. Shortly after Lightboune’s arrival, three trustees were noved into our cell.
One of these trustees was “Nut” Chavers, but | did not and do not know the nane of the
others. Neither Lightbourne nor | ever talked with them They huddled in the corner

tal king together for awhile and then called for the guards to cone and | et them back out.
Li ght bour ne never spoke to any of these guys the whole time they were in our cell.

5. These sanme trustees were placed in our cell several nore tinmes, and acted the same way each
tine. They would huddl e up and whi sper together like they were naking a plan, and they
woul d laugh a lot, too. A fewtines | overheard the things they were saying — the were
tal king abut Lightbourne and a nurder case. | specifically renenber the guy called “Nut”
tal king about what they were going to tell the cops about Lightbourne. They said that they
were going to say that Lightbourne told themall about the nurder of the O Farrell wonan.
| also heard themtal king about getting out of jail and heard “Nut” telling the others that
he had gotten out this way before.

6. Long after | was transferred back to the state prison system | learned that at |east one
of the trustees who had been in the cell with me and Li ghtbourne — “Nut” Chavers —
testified at Lightbourne’s trial and said that Lightbourne had told himthat he did the
murder. | knew when | heard this that it was a |ie — Lightbourne and | were together the
whole tine, in the sane cell, and neither of us spoke to those guys who were put in with
us. Like | said, | had heard “Nut” and the others tal ki ng about what they were going to
tell the cops, but | never thought they would or could actually get up in a court and say
this like it was true.

7. I didn’t know Il an Lightbourne before | net himin the Marion County Jail, and never saw him
again after he left. | wouldn’t say we were friends — | am about twenty years ol der than
Li ght bourne, white, and born and raised in Ccala, so we didn't really have a lot in common.
We were cellnates and were in together for about 24 hours a day for quite a while and so we
naturally got to talking. | just couldn't sit here and |let any man di e because of a bunch
of lies.

(PC-R3. 1171-72).16

In addition to the above evidence indicating that Chavers' trial testinony that M. Lightbourne had

M. Fox and M. Burke, who represented M. Lightbourne at
trial, both testified at the 1995 evidentiary hearing that
Carnegia' s testinony provides corroboration for the allegation
that | aw enforcenent agents were recruiting innmates to elicit
informati on from M. Lightbourne and that those inmates who
cooperat ed expected a benefit fromthe State in return (PC R2.
460, 463-64, 532-33). According to Fox: "I would have had a
field day with it. It's the kind of thing that we woul d have
hoped to have found to underm ne the credibility of the jail house
snitches." (PC-R2. 533).

Despite this Court's mandate, it is not clear that the
| ower court considered this affidavit in its conclusory and
perfunctory order (PC-R3. 1395-97). It is clear, however, that
Hal | 's affidavit nust be considered pursuant to this Court's 1999
opi nion, as well as under Chanbers v. M ssissippi, 419 U S. 284
(1973).
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confessed was fal se, M. Lightbourne presented evidence regarding the benefits Chavers received in exchange
for his assistance in convicting M. Lightbourne. At the tine Chavers was in jail with M. Lightbourne, he
was serving a sentence for driving with a suspended license. He also had charges pending for escape,
resisting arrest with violence, and grand theft (R 1165). Chavers testified that on February 10, 1981, he
was released on his own recogni zance on the escape charge and posted a $5000 bond on the other two charges
(ld.). However, jail records show that on February 10, 1981, after he provided Lieutenant La Torre with
information incrimnating M. Lightbourne, Chavers was released fromjail on his own recogni zance on all
three charges at the direction of the State Attorney's Office (PCR3. 1173). In addition, David Bailie,
Chavers' bail bondsman, testified at the evidentiary hearing that he did not post a $5000 bond for M.
Chavers on February 10, 1981 (PC-R3. 1179, 1181-82). Bailie did post a bond for Chavers on March 5, 1981,
on the suspended |icense charge, but Chavers did not put up any noney for this bond (ld. at 1182).17

Further, although Chavers testified that these charges were still pending at the time of M.
Li ghtbourne's trial, in fact the State had filed an "Announcenment of No Information" on the escape charge
before M. Lightbourne's trial (PC-R3. 1199), despite the fact that three jail corrections officers were
eyew tnesses to the escape (ld. at 1200-01). Finally, five days after M. Lightbourne was sentenced to
death, Chavers entered a plea agreement on the resisting arrest and grand theft charges and received three
years probation although these charges carried a maxi mum possi bl e sentence of ten years inprisonnent (PC R2.
2440) .

At trial, Chavers testified that after his release fromjail on February 10, 1981, Marion County
Sheriff Mreland gave him $200 (R 1119). However, docunents establish that M. Chavers received the $200
from Li eutenant La Torre on February 12, 1981, at 1:10 p.m (PC-R3. 1203), i.e., less than two hours before
he gave the detailed second statement incriminating M. Lightbourne.18 La Torre confirmed that he gave
Chavers the nmoney on February 12, 1981 (PC-R 1133).

In addition, Chavers wote letters to the State Attorney's Office after testifying at M.

Li ghtbourne's trial revealing that he lied at the trial and then sought assistance fromthe State in

"Baillie posted the bond for free because of Chavers'
i nvol venent with the O Farrell nurder case (PC-R3. 1182-84). He
expl ained his notivation: "lI'ma |law and order person, and the
fact that | bonded himout at the suggestion or request or what
not of the authorities was on my omn . . . | felt |like that that

[sic] was part of ny contribution to society at that tinme" (l1d. at
1185).

8Chavers initially provided La Torre a statement inplicating
M. Lightbourne on February 2, 1981 (PC-R 2412-15). This
statenent was vague and general, containing no details of the
of fense (PCGR 1128; PC-R 116). In fact, La Torre testified at
the evidentiary hearing that in this first interview Chavers "did
not go into a lot of specifics" and "never nmade any indications
that Lightbourn[e] had told himhe did the incident” (PCR 1128-
29). Chavers provided La Torre a second, nore detail ed statenent
on February 12, 1981, at 2:59 p.m (PCR 2416-23). La Torre
descri bed the second statenment as being "in nore detail and
enconpassed nore particular points that the first statenent did"
(PC-R 1163). Specifically, the first statenent contai ned nothing
about a sexual assault (PC-R 1176).
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exchange for his role in convicting M. Lightbourne. The letters reveal the follow ng information that
directly contradicts M. Chavers' trial testinmony. For exanple, in a letter to Assistant State Attorney
G|l dated January 6, 1985, seeking assistance on a new matter, Chavers reminded GII| that he "lied to help
get what you wanted, that black nigger on death row, so please help nme!" (PC-R3. 1204). |In another letter
to Assistant State Attorney G II dated January 6, 1986, Chavers again was requesting assistance, and again
rem nded G 11 about "the man | lied on and hel p your office put on death row' (PC-R3. 1209). Letters
witten by Chavers to Al Simmons, the prosecutor on M. Lightbourne's case, confirmthat he was proni sed
assi stance on his pending charges in exchange for his testinmony. Before the trial, Chavers wote, "I hope
and trust you get me out after the trial is over . . . | will do my best at the trial to help convict this
killer" (PC-R3. 1212). Between the guilt and penalty phases, Chavers wote, "lI'mglad the trial is over, |
hope | did a good job. Sir, | hope and trust in you that you will get me out of here . . . Sir, | would
like to be out before May first . . . Sir, | will continue helping you" (ld. at 1214). Chavers was
again called to testify on October 15, 1991, after the |lower court granted M. Lightbourne's motion to
reopen the evidentiary hearing. Chavers had witten several letters to the State Attorney's Ofice and
Judge Angel revealing that Chavers felt that the State was angry at himfor recanting his trial testinony
agai nst M. Lightbourne and that the State was not treating himfairly as a result (See e.g. PC-R 1326-47).
These letters also reveal that Chavers was trying to assist the State in solving the Ray WIIlianms murder
case in exchange for a reduced sentence. For exanple, on April 9, 1991, Chavers wote to State Attorney Jim
Phillips:

I"'mready to help you with Ray Wllians nurder! 1'mgoing to put all ny

trust in you with helping ne get ny tine cut or sonething! Sir, | can't

lie to you any-nore about what happen the night Ray WIlianms got mnurdered!

| did see MIler kill Ray Wlliams! Jim | wll be your key wtness, |

know it |1 ooks bad by nme changing ny story in the other murder. Phillips, |

have been on the stand before and MIler attorney [won't] nmess me up, that
| prom se you!

(PC-R 2217) (enphasis added). Despite his offer to be the State's "key wi tness," Chavers adnmitted at the
hearing that he knew nothing about the Wllianms case and that he was "fabricating" evidence in order to
improve his own situation (PC-R 1337, 1339-40, 1348-50). Chavers referred to this as a "cat and nouse
ganme" that he was playing with the State Attorney's Ofice (PCR 1348).

3. Theophilus Carson. At the Cctober 1995 evidentiary hearing, M. Lightbourne presented
Theophilus Carson, a.k.a James Gallman. In contrast to his trial testinmony that M. Lightbourne had made
incrimnating statements to himand that he received no benefit in exchange for his testinony, Carson
testified in 1995 that |aw enforcenent officers supplied the infornmation that forned the basis of his trial
testinony and that he felt coerced into beconming an agent for the State. 19

Carson testified that he had not yet spoken to M. Lightbourne when he was pulled fromthe cell and
briefed on the case (PC-R2. 367). He explained what happened at this neeting:

A Well, first they say they was investigating a nurder -- a
"hom cide" they called it -- concerning M. Lightbourne. And they said
that M. Chavers, he was cooperating, and he had told themthat | would
cooperate for them | would be a fine candidate for them And they told nme
certain things pertaining to the case.

Q And you --

A They was going to send me in the cell with the individual
to inquire about it, totry to get sone infornmation from him

“I'ndeed, this Court found that Carson's testinony "was
consistent with Chavers' previous affidavit." Lightbourne v.
State, 742 So. 2d at 244.
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Q Do you recall what those certain things were?
A About a weapon, a necklace with a pendant on it.
Q And prior to the tine that these | aw enforcenent officers
told you about a necklace and a weapon, and the necklace with a pendant,
had you ever heard about the necklace or the weapon or this case at all,
M. Lightbourne's case?
A No, sir.
(PC-R2. 368). Carson's testinony reveals both that he lied at M. Lightbourne's trial and that he was made
an agent of the State:

And did you ask M. Lightbourne any questions concerning
his involvement with the homicide the detectives were referring to?

A Well, | asked around -- in a roundabout way, | asked
questi ons.

Q Were you attenpting to elicit infornmation or get
information from M. Lightbourne concerning the alleged honicide?

A That was what | was told to do.
Q And were you doi ng that?
A Yes, | was trying to do that.

Q And did M. Lightbourne, in fact, tell you anything that -
- did he admit that he had commtted this hom cide or had been involved in
it?

A No, he didn't.
(PC-R2. 370). Carson told |law enforcenment officials that M. Lightbourne did not say anything about the

O Farrell murder but that he was coerced into testifying against M. Lightbourne.

A I told themjust what | told you: He didn't tell ne
anyt hi ng.

Q And what was their response to that?

A Well, they told ne certain things to say that he did; and

if I didn't go along with what they was saying, that they would make it
real hard for ne.

(PC-R2. 371).

Carson expl ained that "the police officers has -- they have their own way of throw ng their weight
around when they have you cornered up. You know, they had me in a do-or-die situation" (PCR2. 372). At
the tine he was being held in the jail, Carson had pending charges as an accessory to grand theft (1d.). He
was asked whet her he was pronmi sed any benefit in exchange for his cooperation:

A Yes. They told nme they would get me tinme served.

Q And what did they tell you if you didn't cooperate with
themin this?

A Well, by ne being fromout of town, I didn't have any

famly here; and with accessory to a grand theft charge, they told ne they

woul d neke it hard on ne, they would give ne five to seven years, nax out.
(PC-R2. 371-72). He explained that he was only twenty-five at the time and could not make bail or post a
bond (PC-R2. 378). In direct contradiction of his trial testinony, where he testified that the disposition
of his Marion County charges was worked out before he talked to Lieutenant La Torre (R 1180, 1183), he
testified in 1995 that his charges were dropped in exchange for his cooperation (PC-R2. 375). In addition,
he was proni sed assistance on pending charges in Hillsborough County, specifically that they would "resol ve
the charges" (PC-R2. 373). On Cctober 24, 1982, he wote to the State Attorney's O fice:

STATE ATTORNEY OFFI CE OF OCALA

To Head State Attorney

I Janes T. Gallnman, AKA (Theophilus R Carson) was a key witness in the
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homicide trial of Egin Lightbolt, the nmurder of the Ccala Stud Farm owner.

| took the stand for the state, | put ny life on the Iine concerning the
matter, ny testinony was a key in convicting Lightbolt, in return | got
nothing but frustration. | was suppose to get a w tness pay which |

haven't received yet. | was suppose to have had a deal worked out with
the state attorney office here in Tanpa, but they tell ne they have no
records of it, and wasn't contacted.

Sir, | amwiting this letter in regards and hoping to get sonme response
and a positive reply. | need sonme | egal documents show ng that | was a
state witness for Marion County, involverment with this trial. | need these
appears to present to Judge Harry Lee Coe, IIl and state attorney office of
Tanpa. And the witness pay -- sir, | amin very need of it. | would |like
to thank you for your tine, and nuch needed consideration in the natter.
Thank you ki ndly

P.S. In the name of God please help ne.

Janes L. Gall man
AKA (Theophilus R Carson)

(PC-R3. 1222). At the hearing, Carson explained his nmotivation for witing the letter: "the State
Attorney's Office in Hillsborough didn't have the know edge of ne cooperating with the State down here in
Marion County" and he was attenpting to get the State to fulfill its promise of assistance on the

Hi | | sborough charges (PC-R2. 376-77).20

D. THE LONER COURT' S DUBI QUS CUMULATI VE ANALYSI S AND ERRONECQUS LEGAL ANALYSI S.

1. Adequacy of Lower Court's Cunul ative Analysis.

The | ower court appears to have conducted no nmeani ngful curul ative anal ysis of the overwhel m ng
evidence in this record. Yet even w thout conducting the required analysis, the |l ower court concluded that
“In]o reasonabl e juror woul d place nmuch credence in the testinmony of these informants” (PC-R3. 1396). That
being said, and in light of this Court’s clear statement that the “graphic details” of the crime testified
to by Chavers and Carson raised a “serious doubt” as to the existence of several of the aggravators,

Li ght bourne, 742 So. 2d at 249, it is difficult to fathom how confidence is not undermned in the outcome of
the penalty phase at this tine.

M. Lightbourne agrees fully with the lower court’s determination that Chavers and Carson “were
acting out of self-interest and hope of personal gain” when they testified at M. Lightbourne’s trial, and
that they would “say nost anything to help thenselves” PC-R3. 1396). This is, of course, the heart of the
Brady and G glio violations which occurred in this case. At trial, Chavers testified that everything he

knew about the O Farrell mnurder came from M. Lightbourne (R 1124; 1144), that he was not promni sed anything

*Ti mot hy Bradl ey, the public defender who represented Carson
on the Marion County charges, confirnmed that his notes fromhis
first neeting with his client on February 23, 1981, do not reflect
a discussion of a plea bargain (PC-R2. 506). He testified that he
did not negotiate a plea agreenent and that he did not know why
his client was offered tinme served (1d.). Bradley testified that
he did not know that Carson was assisting the State in M.

Li ght bourne's case and that he woul d have been forced to

di scontinue his representati on because of the conflict of interest
created by his office's representation of M. Lightbourne (PC R2.
503). Assistant State Attorney Simons, who received Carson's
request for help in Hllsborough County, acknow edged calling

Hi | | sborough County on Carson's behalf (PC-R2. 435). Al though he
was unaware of the Marion County charges, Simons admitted that he
"was going to help himwith his cases in Tanmpa" (PC-R2. 438).
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in exchange for his testinmony (R 1124), that he was released fromjail on February 10, 1981, only 19 days
before conpleting his sentence (R 1119), and that although he had 3 other charges pendi ng agai nst hi m when
he was rel eased, he was rel eased on his own recogni zance on one of the charges, that he posted a $5, 000 bond
on the others, and that trial was still pending on all three charges (R 1165). It is now known that
Chavers’ trial testinmony was fal se and that the State w thhel d evi dence whi ch i npeached Chavers’
representations to the jury.

As for Carson, he too testified at trial that everything he knew about the O Farrell nurder cane
fromM. Lightbourne (R 1179). Carson also testified that he was arrested in Novenber, 1980 (on accessory
to grand theft), and was released on March 3, 1981 because the State had insufficient evidence against him
(R 1181). After nore than 3 nonths in jail, Carson was released approxi mately one week after providing
evi dence agai nst M. Lightbourne (R 1195). However, he testified that he worked out a plea agreenment by
whi ch he would receive tine served before he provided infornation agai nst M. Lightbourne: “W had a plea
bargai n before all this occurred. Al right. This was about — before | talked to Lightbourn[e]. this was
about a week — they had come to me with time served” (R 1180-81). It is now known that Carson too provi ded
false testinony to at M. Lightbourne's trial:

Carson testified that, in fact, Lightbourne had not admtted any involvenment in the crinme

what soever and that he was notivated to testify fal sely agai nst Lightbourne because he was

under charges for accessory to grand theft at the time and that the State had himin a “do

or die” situation. Carson clainmed that the officers told himthat they woul d ensure that

his sentence on the charge was “max[ed] out” if he did not cooperate, and if he did, he

woul d receive a “tinme served” sentence. Carson clained that his charges were “dropped”

after he testified in the Lightbourne case and that the officers also agreed to help himon

charges he was facing in H llsborough County.
Li ght bourne, 742 So. 2d at 244.

Thus, M. Lightbourne agrees with the | ower court that Chavers and Carson were such unreliable
wi t nesses that “[n]o reasonable juror would place nuch credence in the testinony of these informants” (PC
R3. 1396). Yet, overlooking the |legal significance of its findings, the |lower court concluded that
Emanuel ' s testinony “adds nothing of value” to M. Lightbourne’s Brady and Gglio clainms (Id.). This is
flatly contrary to this Court’s mandate to the lower court to conduct a cunul ative analysis after
consi deration of Emanuel’s testinony. Lightbourne, 742 So. 2d at 249. To find that Emanuel “adds not hi ng”
to M. Lightbourne’s claimis to ignore the record and sinply deny relief wthout any neani ngful |egal or

factual analysis. Utering the “magic words” in conclusory fashion, as the lower court clearly did, cannot

substitute for a principled cumul ati ve anal ysis mandated by this Court. See Sochor v. Florida, 504 U.S.

527, 541 (1992) (O Connor, J., concurring) ("An appellate court's bald assertion that an error of
constitutional dinmensions was 'harm ess' cannot substitute for a principled explanation of how the court

reached that conclusion"); Cenmpbns v. Mssissippi, 494 U S. 738, 753 (1990) (remanding to lower court for "a

detai |l ed expl anati on based on the record" when |l ower court failed to undertake an explicit analysis
supporting its "cryptic" one-sentence conclusion of harmess error).

The abundance of evidence that has been presented since 1990 supports M. Lightbourne's
Brady/Gglio, newy discovered evidence and Henry claims. As did Chavers and Carson, Emanuel testified
repeatedly that he was approached by | aw enforcement agents, who asked himto get information as to whether
M. Lightbourne had murdered sonmeone (PC-R3. 921). As did Chavers and Carson, Emanuel testified that he
never heard M. Lightbourne say that he killed anyone (PC-R3. 922). \While this Court recogni zed the
consi stency between Chavers' affidavit and Carson's testinmony, the consistency between R chard Carnegia's
testinony and both statenents, and the consistency between Carnegia' s testinony and Emanuel 's proffered
deposition, Lightbourne, 742 So. 2d 238 at 244-48, the circuit court found that "much of their testinmony is

i nconsi stent, contradictory, and just not worthy of much belief" (PC-R3. 1396). It is unclear what
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"testinmony" the lower court is referring to; certainly, M. Lightbourne agrees that Chavers' and Carson's
trial testinony was "not worthy of nuch belief." To the extent that the lower court is referring to the
post-trial evidence, this finding is unsupported by any evidence (particularly the unrefuted docunmentary
evidence), and is due no deference on appeal. Significantly, as to the Brady aspects, that the |ower court
apparently disbelieved the testinmony of Chavers and Carson is of no nmoment. As the Supreme Court expl ai ned,
the observation by a post-trial judge on a witness' credibility "could [not] possibly have affected the
jury's appraisal of [the witness'] credibility at the tine of [] trial." Kyles, 514 U 'S. 449 n.19.

The |l ower court also indicated that "all the jailhouse informants were acting out of self-interest
and hope of personal gain" and "woul d say al nost anything to help themselves." M. Lightbourne agrees that
Chavers and Carson were acting out of "self-interest” when they testified at trial; however, the | ower court
over| ooked that these precise findings underm ne confidence in the outcome of the penalty phase.

The circuit court further wote in conclusory fashion that "Emanuel's testinmony is so lacking in
credibility that it is clear why the State did not call himas a witness at trial," referring to the
testinony of Major LaTorre in support of this finding (PCR3. 1396). This finding is conpletely lacking in
any record support. First of all, what exactly was it that Emanuel testified to that was supposedly not
credible? H's name? H's crimnal history? That he was in the Marion County Jail? That he signed an
affidavit and was deposed in this case? Emanuel testified for over 100 pages of transcript. Wat exactly
was it that was "so lacking in credibility"? The Iower court, other than neking a bald assertion, provides
no facts or other insight. Incanting the "magic words" of "no credibility" does not substitute for a
princi pled explanation of why the court is making such a finding, for such findings are subject to the
"conpetent and substantial evidence" standard. Wy, 760 So. 2d at 911-12. In M. Lightbourne's case, it is
clear (and unrefuted) from LaTorre's testinony that the reason he did not use Emanuel's assistance in the
Li ght bourne case had nothing to do with his lack of credibility (PC-R3. 1070; 1075).

Inits 1999 opinion, this Court cautioned that "the trial court cannot consider each piece of
evi dence in a vacuum but nust |look at the total picture of all the evidence when making its decision.”

Li ght bourne, 742 So. 2d at 247. However, the trial court does not appear to have conducted such an

anal ysis. Even though the order indicates that Chavers and Carson lied at trial and that "[n]o reasonabl e
juror would place much credence in the testinony of these informants, except such as is corroborated by

i ndependent evidence" (PC-R3. 1396), the trial court's order does not reflect any meani ngful consideration
of the inpact that Chavers' and Carson's trial testinmony had at the penalty phase.

2. Relief is Required under Brady, Gglio, Jones, and Henry.

M. Lightbourne submits that, in light of the record as it now stands, he is entitled to relief
under any of the |egal standards attendant to the facts of this case: M. Lightbourne has established (1)
that the State withheld naterial evidence in violation of Brady, (2) that the State presented fal se evidence
inviolation of Gglio, (3) that this evidence constitutes new y-di scovered evidence under Jones and MI1s,
and that (4) the State's use of Chavers and Carson as agents violated Henry. 21

(a) Brady and Gglio violations. This Court's 1999 opinion could not have been clearer. In

unni st akabl e | anguage, the Court wote that it was "difficult to discount the probable effect the evidence

M. Li ght bourne recogni zes that the Henry aspect of this
cl ai mwas resol ved by the Court's 1999 opi nion. However, the
| ower court did re-consider this issue in light of Emanuel's
testinmony. Thus it will be addressed in this appeal.
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woul d have on the penalty phase because of the potential significance of Chavers' and Carson's testinony as
to several of the aggravators." Lightbourne, 742 So. 2d at 249. The Court further unanbi guously wote that
"there is serious doubt about at |east two of these aggravators--HAC and commtted to avoid arrest.” 1d.
Yet despite finding that "[no] reasonable juror woul d have placed nmuch credence" on the testinmony of Chavers
and Carson, the lower court found that M. Lightbourne was not prejudiced by the Brady and G glio
violations. These two conclusions are utterly at odds with each other and with this Court's 1999 opi ni on.
As the Court discussed in its 1999 opinion, the evidence supporting several of the aggravators cane
solely fromthe testinmony of Chavers and Carson. On direct appeal, this Court affirmed the trial court's
finding of the followi ng aggravating factors: conmission during a burglary and sexual battery; avoiding

arrest; pecuniary gain; heinous, atrocious or cruel. Lightbourne v. State, 438 So. 2d 380, 390-91 (Fl a.

1983). The facts relied on by this Court in upholding those aggravating factors focused on the evidence
that there was a sexual assault which cane exclusively fromthe testinony of Chavers and Carson.22 In
support of the conmi ssion of the felony aggravating factor alleging sexual assault, this Court noted that
"[t]estinmony reveal ed that the defendant had admtted surprising the victimin her home" and that "[d]uring
the burglary the victimwas forced into acts of oral sex and intercourse as she begged himnot to kill her."
1d. These details are directly fromM. Chavers' testinony:

He said that Ms. O Farrell was coming out of either the shower and by himbeing in
and her being al one and not knowi ng anyone was in the house, it was -- he surprised her.

Vel l, he just described it to ne that she was -- she was begging himnot to Kkill
her, and he told her he wasn't going to kill her, and they had sex. He told her to get on
the bed. She -- they had oral sex, you know, over and over.

(R 1115-16) (enphasis added). Carson also testified that M. Lightbourne told himthat "he made her have
sex wWth hinf and that "she screanmed, hollered" when he entered the house (R 1176-77).

I'n support of the avoiding arrest aggravating factor, this Court stated that the "[d]efendant
adm tted knowing the victim Plainly the defendant killed to avoid identification and arrest. Proof of the
requisite intent to avoid detection is strong in this case." Lightbourne, 438 So. 2d at 391. The only
evi dence that M. Lightbourne allegedly shot O Farrell because she could identify himcanme from Carson's
testinony (R 1180).

This Court also rejected M. Lightbourne's argument that the trial court had inproperly doubled the
pecuni ary gain and during the conmi ssion of a robbery aggravating factors because "[t] here was adequate
proof of rape" and "the trial court does not inproperly duplicate robbery and pecuniary gai n where defendant
committed the crime of rape in conjunction with the nurder." [1d. Again, Chavers and Carson were the only
source of information that a sexual battery occurred.

I'n support of the heinous, atrocious, or cruel aggravating factor, this Court again relied on the
evidence that a sexual assault had occurred:

Taking into consideration the totality of the circumstances in this case, the nmurder and

the events leading up to its consummation were carried out in an unnecessarily torturous

way toward the victim The record reflects that the victimwas forced to subnmit to sexual
relations with defendant prior to her death, while pleading for her Iife, and we cannot say

*’See Lightbourne v. Dugger, 829 F. 2d 1012, 1035 (11th GCir.
1987) (Anderson, J., concurring in part and dissenting in part)
("Chavers' testinony contained the only direct evidence of oral
sexual assault on the victimas well as the only graphic
descriptions of the sexual attack and comrents by the defendant
about the victims anatony").
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that the trial court's finding of heinousness is at naterial variance with the facts.
1d. (enphasis added). As in the discussion of during the conmi ssion of a sexual assault aggravating factor,
this language mirrors the testinony of Chavers and Carson.

Chavers testified in detail that M. Lightbourne confessed to raping Ms. O Farrell before killing
her (R 1115-16), and Carson provided simlar testinmny (R 1176-77). However, the investigation and
physi cal evidence did not provide any evidence of a sexual assault. Lieutenant LaTorre testified at the
evi dentiary hearing:

Wien you arrived at the scene of the honicide was there any evidence that
indicated to you at that time that the victimhad been sexually battered?

A Not that | would have been specifically cognizant of at that tinme.

Q Ckay. In fact, what was this -- was the victimclothed at the time you
arrived at the scene?

A Partially, yes.

Q Ckay. Could you explain to the Court what she was wearing?

A She was wearing a bra and panties.

Q Was there any indication at the scene that there had been a struggle?

A Not really, no.

(PC-R 1180). Dr. Gertrude Warner, the medical examiner, testified at the trial and agreed that there was
no evidence to indicate that a sexual assault had occurred (R 742, 763). Dr. Warner also testified that
there was no indication that O Farrell had engaged in oral sex, contradicting Chavers' testinony that M.
Li ght bourne forced her to performoral sex "over and over" (R 1116). Thus, Chavers and Carson were the
only sources of evidence for these details that were used to support numerous aggravating factors. Wthout
this testinony, the State could not have argued for the death penalty. 23
Mor eover, prosecutor Simmons adnitted in his opening statement that w thout Chavers and Carson, the
State's case was entirely circunstantial (R 603-04). M. Fox and M. Burke, who represented M.
Li ght bourne, testified that without the testinony of Chavers and Carson, the State would not have been able
to argue for a death sentence (PC-R 50, 274). Burke explained the inpact of the testinony of these two
W t nesses:
[Tl he role that those two wi tnesses played was a crucial one because it changed the
nature of the case from being bookended with a nmurder weapon that was used to inflict the
deadly shot, to being one where there was [sic] now two people saying that, fromthe
Def endant’' s own nouth, that he had, in fact, commtted not only this homicide, but had done
ot her actions which constituted the bases of the indictment or, in this case, which was the
sexual battery and/or burglary theft.
And it also introduced the aggravating factor or pecuniary gain in connection with
another felony; and by saying that it was to elimnate a witness, throw ng in another
aggravating factor, potentially cold, calculated and preneditated, to avoid a | awful
arrest.
So many of the aggravating factors in this case, as well as the judgnent of
acqui ttal phase, all of those things were greatly enhanced by the testinmony of these two
Wi tnesses, and, in fact, were probably the only evidence as to those factors.
(PC-R2. 473-74).
It sinply cannot be legally concluded that confidence is not undermined in this case when the jury
hears false testinony to the effect that M. Lightbourne had the victim"craw ing around on the floor and

sucki ng his penis" and the victimwas "scream ng and hollering" (R 603-604). |In rejecting M.

*The State conceded at the 1995 hearing that there was no
ot her evidence, aside from Chavers and Carson, proving a sexual
assault (PG R2. 672).
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Li ght bourne’s Brady and G glio claims, however, the |ower court barely discussed the controlling |egal
standards; the little that is discussed in the |lower court’s order reflects that it enployed incorrect |egal
standards.24 As to the Brady claim the lower court wote that one of the questions it needed to consider
was “[w] hether there is a reasonable probability of a different result as to the inposition of the death
penalty in the event of a new penalty phase hearing” (PC-R3. 1395) (citing Kyles v. Witley, 514 U 'S. 419
(1995)). Making no findings whatsoever with respect to the various elenents of a Brady claim25 the | ower
court, in conclusory fashion, sinply parroted back (in part) his earlier statement, witing “there is no
reasonabl e possibility that a new penalty phase hearing would result in a different result as to the
inposition of the death penalty” (ld. at 1396). Both formul ations of the |aw as expressed by the | ower
court are erroneous. The focus of a Brady claimis the proceeding being challenged, that is, the outcone of
M. Lightbourne’ s penalty phase proceedings; it is not whether M. Lightbourne would |likely be sentenced to
death at a new penalty phase. As this Court has expl ai ned:

the focus in postconviction Brady-Bagley analysis is ultimately the nature and wei ght of

undi scl osed information. The ultimte test in backward-1ooking postconviction analysis is

whet her infornation which the State possessed and did not reveal to the defendant and which

informati on was thereby unavailable to the defendant for trial, is of such a nature and

wei ght that confidence in the outcone of the trial is undermined to the extent that there

is a reasonable probability that had the information been disclosed to the defendant, the

result of the proceeding would have been different.
Young v. State, 739 So. 2d 553, 559 (Fla. 1999). Thus, M. Lightbourne need not denpnstrate “a different
result . . . in the event of a new penalty phase,” as the |ower court erroneously concluded (PC-R3. 1395).
The |l ower court’s requirement that M. Lightbourne establish that he woul d not be resentenced to death at a
hypot heti cal new penalty phase is inpossible to meet and |egally erroneous.

Moreover, the standard under Brady is not whether there is a “reasonable possibility” of a different
result, as the lower court concluded (PC-R3. 1396). The well-established standard is whether there is a

“reasonabl e probability” of a different result. Kyles, 514 U.S. at 434-36; United States v. Bagley, 473

U S. 667, 678 (1985). As the Supreme Court has explained, “the adjective is inmportant,” and a test
requiring that a defendant denmonstrate a “possibility” of a different result is contrary to Bagley, which
only requires that “the favorabl e evidence coul d reasonably be taken in such a different light as to

undermine confidence in the verdict.” Young, 739 So. 2d at 557 (quoting Kyles, 514 U S. at 434-36). Accord

Strickler v. Greene, 527 U S. 263, 300 (1999) (Souter, J., concurring in part and dissenting in part) (the
"reasonabl e possibility" standard and "the reasonabl e probability" standard "express distinct |evels of
confi dence concerning the hypothetical effects of errors on decisionmakers' reasoning").

In Iight of the overwhel ming nature of the evidence, and once the proper |egal standards are
applied, M. Lightbourne is entitled to relief under Brady. This Court has enphasized “the State is
obligated to disclose to a defendant all excul patory evidence in its possession.” Young v. State, 739 So.
2d 553, 558 (Fla. 1999). Accord Rogers v. State, 782 So. 2d 373 (Fla. 2001); State v. Huggins, 788 So. 2d

*In fact, the lower court did not even discuss the Gglio
aspects of the evidence at all, despite the fact that it was
extensively brief in M. Lightbourne s post-hearing menorandum
(PCG-R3. 1100; 1135-36; 1138).

* These elenents are (1) the evidence nust be favorable to
the accused either because it is excul patory or because it is
i npeachi ng; (2) the evidence nust have been suppressed by the
State; (3) and prejudice nust have ensued. Strickler v. G eene,
527 U.S. 263, 281-82 (1999); State v. Huggins, 788 So. 2d 238, 242
(Fla. 2001).
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238 (Fla. 2001); Hoffman v. State, 26 Fla. L. Wekly S438 (Fla. July 5, 2001). In Young, the Court

determ ned that information withheld fromthe defense was material because it directly went to establishing
aggravating circunmstances and a resentencing was ordered. M. Lightbourne's situation is not

di stinguishable. The evidence is overwhelmng: five witness have now stated that |aw enforcenment agents
were aware that |an Lightbourne never confessed, because they in fact solicited the fabrication. Chavers
and Carson have recanted, and their recantations are fully supported by independent evi dence including
Emanuel ' s testinony; 26 Chavers' taped conversation with Assistant State Attorney Janmes Phillips (PC R3.
1153-69); Chavers' ongoing relationship as an informant with the Ccala police department (PC-R 553-54, PC
R3. 928); testinony of bail bondsman David Bailie (PC-R3. 1179); documents show ng that Chavers' received
$200. 00 from LaTorre | ess than two hours before he gave the detailed statenent incrimnating Lightbourne
(PC-R 204); letters witten by Chavers to Assistant State Attorney Al Simmons confirming that a deal was
made in exchange for his testinmony (PC-R3. 1212); and Carson's letters to the State Attorney's Ofice (PC
R3. 1222).

*puring the 1995 evidentiary hearings, M. Lightbourne
presented the testinmony of his trial attorneys on the issue of the
i nportance of Emanuel’s disclosures. M. Burke confirned that he
did not know at the tinme that Emanuel had information that M.

Li ght bour ne had not made incrimnating statenments in the cell and
that he woul d have used the information had it been disclosed (PC
R2-472). M. Fox confirmed that the information from Emanue
woul d have been significant for M. Lightbourne’ s defense:

Q Was — as M. Lightbourne’ s trial
attorney, is this information significant to
you?

A Yes. | nean, the Emanuel
affidavit, Carnegia s testinony, Carson’s
letter all say the things which I could only
suspect and not establish:

That the police had intentionally — at
| east, at the very least, intentionally
pl aced witnesses with Lightbourne to solicit
testinmony. |If that were true, then that
brings up the suppression issue under
Massi ah- Henry.

It goes beyond that, that they attenpted
to get people to testify who told themthings
which he did not tell them Not only were
they placing themthere; if they would not
obtain information, they wanted themto
fabricate the information. Those efforts
woul d be nost hel pful in underm ning the
credibility of Chavers and Carson.

(PC-R2. 534-35).
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In assessing the reliability, or lack thereof, of M. Lightbourne's penalty phase, the Court nust
al so consider the mtigation that was not presented due to ineffective assistance of counsel. In its recent
opinion, this Court noted that the trial court found only two mitigators: no significant history of crimnal
activity and M. Lightbourne's relative youth. Lightbourne, 742 So. 2d at 241. The Court also noted that
aside from M. Lightbourne's own brief testinmony that "he was twenty-one years old, a Baham an citizen, and
a father of three who had never been convicted of a crinme as an adult[,] . . . [n]o other mtigating
evidence was presented to the jury." |[d. at 240-41.
Substantial mtigation, however, did not reach M. Lightbourne's jury. Numerous affidavits and other
docunment ary evi dence establishing a wealth of mitigating evidence was never heard by M. Lightbourne's jury.
See PC-R3. 1223-1325. Because M. Lightbourne was never granted an evidentiary hearing on his penalty phase

ineffective assistance of counsel claim Lightbourne v. State, 471 So. 2d 27 (Fla. 1985), the mitigation

evi dence that the jury did not hear nust be taken as true, and nust now be reconsidered as part of the
curmul ative anal ysis to determ ne whether the outcome of M. Lightbourne's sentencing phase was
constitutionally reliable.

In addition to a Brady violation, M. Lightbourne has established a clear Gglio violation. Unlike
a Brady claim which need not result fromknowi ng or intentional action, the presentation of false
testinony, and the failure to correct it, is a “corruption of the truth-seeking process.” United States v.
Agurs, 427 U.S. 97, 104 (1976). Wen the prosecution “knew, or shoul d have known, of the perjury,” id. at
103, due process requires that it be corrected or that relief be granted if the false testinony “could . . .

in any reasonable |ikelihood have affected the judgnment of the jury.” WIlliams v. Giswald 743 F. 2d 1533,

1543 (11th Cir. 1984) (quoting Gglio v. United States, 405 U S. 150, 154 (1972)). The standard for

establishing a Gglio violation is | ess onerous than for a Brady violation. Agurs, 427 U S. at 97.27

M. Lightbourne is aware of this Court's recent opinion in
Rose v. State, 774 So.2d 629 (Fla. 2000), where the Court wote
that "[t]he standard for determ ning whether false testinony is
"material' under Gglio is the same as the standard for
determ ni ng whether the State withheld "material' evidence in
violation of Brady." 1d. at 635. Most respectfully this Court's
interpretation of the Gglio standard was erroneous. |In Agurs,
the Supreme Court explained that the post-trial discovery of
suppressed information can give rise to several different |ega
clainms. One type of claimoccurs where "the undi scl osed evi dence
denonstrates that the prosecution's case includes perjured
testinmony and that the prosecution knew, or should have known, of
the perjury.” Agurs, 427 U S. at 103. 1In this type of situation,
a conviction nmust be set aside "if there is any reasonabl e
i kelihood that the fal se testinony could have affected the
judgnment of the jury." 1d. Unlike a Brady-type situation where
no intent to suppress is required to be denonstrated, a "strict
standard of materiality" applies in cases involving perjured
testi nony because "they involve a corruption of the truth-seeking
process.” Id. at 104. Thus, although both Brady and G glio
require a showing of "materiality,"” the legal standard for
denonstrating entitlenent to relief is significantly different.
Thus, the standard for establishing "materiality" under G glio has
"the | owest threshold" and is "the | east onerous.” United States
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It is clear the testinony of Chavers and Carson was fal se; indeed, the Iower court explicitly found
that "nuch of their testinony is inconsistent, contradictory, and just not worthy of nuch belief" (PC RS3.
1396). The court also found that "no reasonable juror would place nmuch credence in the testinony of these
informants, except such as is corroborated by independent evidence" (l1d.). G ven these findings, coupled
with the reality that there was no independent evidence to support several of the aggravating factors, as
this Court explicitly found in its 1999 opinion, that a Gglio violation occurred in this case is not a
matter of dispute, and relief should be granted.

(b) Relief is required under Jones and MIIls

M. Lightbourne is also entitled to relief on the basis of the new y-di scovered evidence standards
set forth in Jones v. State, 709 So. 2d 512 (Fla. 1998), and State v. MIls, 788 So. 2d 249 (Fla. 2001).
The | ower court concluded that "the presentation of this new evidence at a penalty phase hearing woul d
probably not produce a different result" (PC-R3. 1396), yet this bald conclusion was made with no | egal
anal ysis or factual explanation. As such, it is deficient and, on de novo review, this Court nust conclude
ot herw se.

The new y-di scovered evidence of the falsity of the testinmony of Chavers and Carson, the docunmentary
evi dence supporting such, and the inpeachment which is new y-discovered clearly establish M. Lightbourne's
entitlement to relief. Emanuel confirms that |aw enforcement agents recruited inmates to elicit
incrimnating statements from M. Lightbourne and pronised benefits in exchange for cooperation and that the
State knowi ngly presented false testinmony. This newy discovered evidence undernines confidence in the
out come of the penalty phase and/or woul d have resulted in a different outcome because Chavers and Carson
provided highly prejudicial testinony that made a conviction nore |ikely and were the only source of
evi dence supporting the aggravating factors that resulted in a death sentence.

Suffice it to say that there is nore than a reasonable probability of a different outcome at a new
penalty phase if the jury were to hear that Chavers had witten letters to the prosecutor boasting that he
"lied to help get what you wanted, that black nigger on death row' (PC-R3. 1204), and rem nding the
prosecutor about "the man | lied on and hel p your office put on death row' (PC-R3. 1209). Suffice it to say
that there is nore than a reasonable probability of a different outcone at a new penalty phase if the jury
were to hear that the State Attorney's Office own investigator opined that Chavers "was always one to cone
up with some type of something that he thought would be beneficial to hin' (1d. at 1065). The list goes on,
as denonstrated throughout this brief.

Furthernore, the lower court arrived at its summary conclusion w thout regard for the apparent
contradi ction between the |l egal conclusion it reached and the findings that "nmuch of [Chavers' and Carson's]
testinony is inconsistent, contradictory, and just not worthy of nuch belief" and that "no reasonable juror
woul d place nuch credence in the testinony of these informants, except such as is corroborated by
i ndependent evidence" (PC-R3. 1396). In light of these findings, M. Lightbourne has established his
entitlement to relief under Jones and MIIs.

(c) Henry viol ation.

V. Anderson, 574 So. 2d 1347, 1355 (5th GCr. 1978). See also
Craig v. State, 685 So. 2d 1224, 1232-34 (Fla. 1996) (\wells, J.
concurring in part and dissenting in part) (discussing differing
| egal standards attendant to Brady and Gglio clains). M.

Li ght bourne submits that the analysis in Rose is erroneous and
shoul d be abrogated or clarified.
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In light of Enanuel's testinony, M. Lightbourne subnmits that the Court should reconsider the issue
that Chavers and Carson were agents of the State deliberately placed in M. Lightbourne's cell to elicit

incrimnating statements, in violation of Unted States v. Henry, 447 U S. 264 (1980), and Massiah v. United

States, 377 U.S. 201 (1964). In addition to being valuable inpeachnment evidence that was withheld from M.
Li ghtbourne's trial attorneys, this evidence goes to the suppression of Chavers' and Carson's statenents. 28

There is sufficient evidence in the record since 1990 indicating that |aw enforcenment agents placed
Chavers, a well-known, often used informant, into M. Lightbourn's cell with instructions to obtain a
confession fromhim Additionally, Carson was also instructed by |aw enforcenment agents to obtain
information regarding a weapon and a necklace with a pendant on it (PC-R2. 370). It is know known from
Emanuel that shortly after he was placed in the cell with M. Lightbourne, he too was approached by |aw
enforcement officers who asked himto get information as to whether M. Lightbourne had killed anyone (PC
R3. 921). This Court agreed that "all of Lightbourne's cellmtes from 1981 who have now been | ocated,
either by hearing testinony, deposition or affidavit, corroborate Lightbourne's clainms that agents of the
State may have actively solicited testinony against Lightbourne.” Lightbourne, 742 So. 2d at 248. The
testinony of all the cellnates shows that not only were snitches used by Iaw enforcenent to elicit
information from M. Lightbourne, but when M. Lightbourne failed to confess, |aw enforcenment agents told
the informants to lie (PGR2. 371). M. Lightboune subnits that he is entitled to relief under Henry.
E. CONCLUSI ON

Based on Emanuel's corroborating testinony, as well as all the evidence previously presented, M.
Li ght bourne has established that the trial testinony of Theodore Chavers and Theophilous Carson is
unreliable and untrustworthy. M. Lightbourne is entitled to a new penalty phase proceeding. Additionally,
M. Lightbourne continues to assert his right to a newtrial. M. Lightbourne recognizes this Court
addressed this issue in its |atest opinion; however, that decision was made w thout the benefit of hearing
Emanuel 's testinony as well as the information regarding the conflict of interest. See Argunment Il, infra.
M. Lightbourne thus asserts that this Court should reanalyze his entitlement to a new trial based on the

facts and argunents in this brief.

*The | ack of this kind of evidence divided this Court on
direct appeal. Wiile the majority rejected M. Lightbourne's
Henry claim Justice Overton in a dissenting opinion found that
t he evidence was sufficient to establish a violation. Wth the
addition of the newly discovered evidence di scussed el sewhere in
this brief, this Court nust reconsider whether the State viol ated

Henry.
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ARGUMENT |1
MR, LI GHTBOURNE' S RI GHTS TO DUE PROCESS AND EQUAL PROTECTI ON WERE VI OLATED
BY THE PARTI ClI PATI ON OF ASSI STANT STATE ATTORNEY REG NALD BLACK AS COUNSEL
FOR THE STATE BECAUSE MR BLACK REPRESENTED LARRY EMANUEL AND WAS THUS A
NECESSARY AND MATERI AL W TNESS TO MR. LI GHTBOURNE' S CLAI M5 REGARDI NG MR.
EMANUEL.

M. Lightbourne's rights to due process and equal protection were violated because Assistant State
Attorney Reginald Black, a material witness to M. Lightbourne's Brady, Gglio, and Henry claims,
partici pated as counsel for the State. M. Lightbourne discovered during the February 1996 deposition of
Larry Emanuel that in 1981, M. Black represented M. Emanuel and received information from M. Emanuel
concerning the State's recruitment of inmates to elicit incrimnating statements from M. Lightbourne and
the State's knowi ng use of false testinony.

At the March 15, 1996, hearing, Black disputed Enanuel's nenory of when he represented hi mand
claimed that the Marion County Cerk's files support his argument (PC-R2. 195).29 Black stated that he
represented Emanuel on two cases beginning in 1980 but that his representation of Emanuel ended in Decenber
1980 (PC-R2. 195-96). Black concluded that Emanuel could not have told himabout his role in M.

Li ght bourne' s case because he ended his representation of Emanuel before Ms. O Farrell's murder (PC R2.
197). Black also stated that even if M. Emanuel had conmmunicated this information to him he had forgotten
it (PCR2. 197-98).

After denying the notion to disqualify Black, Judge Angel adnmitted that Enanuel might have told the
truth at his deposition and that the court records did not conclusively prove that Enanuel never told Bl ack
about his role in the prosecution of M. Lightbourne (PC-R2. 256-64). The court acknow edged that the court
records offered by the State are "a little bit anmbiguous" and that "M . Emanuel's testinony and recollection
may be considerably accurate" (PC-R2. 256). Judge Angel also admitted that "the record is . . . not quite
clear;" "the record here is inconplete;" and that he "just can't tell fromthe record" whether M. Emanuel's
menory is accurate (PC-R2. 256-58). Judge Angel also noted that even if Black was correct about the tinme
during which he represented Emanuel, Emanuel's nmenory of telling M. Black about his role in M.

Li ght bourne's case could al so be accurate: "[M. Emanuel] could have probably been in doubt as to who, in
fact, was representing him and, to cover the waterfront, notified everybody, or the two attorneys that he
had had contact with" (PC-R2. 263).

At the 1999 evidentiary hearing, Emanuel confirned his deposition testinony that he inforned Bl ack
on at | east one occasion of the State's recruitment of inmates to elicit incrimnating statements from M.
Li ght bourne and the State's knowi ng use of false testinobny. Likew se, court records reflect that M.
Emanuel 's testinony is accurate.

Furthernore, at the 1999 hearing, contrary to his previous testinony in 1996, Black acknow edged

that he could have been involved in representing M. Enanuel through January 1981 (PC- R3. 180), and that he

M. Black also argued at that tine, and Judge Angel seened
inclined to agree, that the issue whether Emanuel was a State
agent and M. Black knew of and withheld this information was
irrel evant because Emanuel did not testify at M. Lightbourne's
trial (PC-R2. 221). The State ignored that Emanuel's testinony,
like that of the wealth of other evidence such as Carnegia's

testinmony and the affidavit of Jack Hall, neither of whom
testified at the trial, was relevant to corroborate the
recantati ons of Chavers and Carson. In its 1999 opinion, this

Court eventually disagreed with the State's position
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was in the courtroomw th Enanuel at |east once, if not nore, during the period of June 1980 to January 1981
(PC-R3. 181). Because of his lack of menory, Black was "not in any position to say that | did or did not
have any conversations with M. Emanuel about any subject, including whether or not he was part of the
Li ght bourne case" (PC-R3. 1034). In the face of his connection to Larry Bernard Emanuel, Black continued to
prosecute M. Lightbourne’ s case in post-conviction and participated in numerous evidentiary hearings (PC
R3. 1030). 30 M. Lightbourne submits that Black's dual role in this case violated due process. Below,
the State urged Judge Angel to find Enanuel lacking in credibility, lanbasting Enanuel for his lack of
menory about certain events and because he "waited fifteen years" to come forward (PC-R3. 1342-57).
course, the only reason that Emanuel did not testify until 1999 was that the | ower court, at the express
urging of Assistant State Attorney Reginald Bl ack, who knew that he had previously represented Emanuel and
who knew t hat Enmanuel was alleging that he had told Black of his involvenent in M. Lightbourne's case
during the course of that |egal representation, procedurally barred the issue and refused to permt M.
Li ght bourne to present Emanuel's testinony. Gven that Black has now acknow edged that he represented
Emanuel as late as January, 1981, and his inability to dispute Emanuel's testinony that he had told Bl ack
about what was going on with M. Lightbourne's case, Black's attenpts to ensure that Larry Emanuel never got
into a witness chair and tell the truth are shocking and a pal pable violation of due process. Had Emanuel
testified years ago, perhaps his nenory would have been clearer on sone details (although his nenory of
significant events was not inpaired). The State's attenpts to attack Emanuel, however, for his purported
"menory | apses” and his "failure" to come forward until 1999 are disingenuous and ring hollow in |ight of
Bl ack's efforts to keep Emanuel fromtestifying.

Rule 4-3.7 of the Rules of Professional Conduct addresses the issue of |awers who become witnesses:

(
t

a) When a Lawyer May Testify. A lawyer shall not act as an advocate at a trial in which
he lawer is likely to be a necessary w tness on behalf of the client except where:

(1) the testinony relates to an uncontested issue;

(2) the testinmony will relate solely to a matter of formality and
there is no reason to believe that substantial evidence will be offered in
opposition to the testinony;

(3) the testinony relates to the nature and val ue of the |egal
services rendered in the case; or,

Bl ack's “active” involvenent in M. Lightbourne’s case
ended in 1996, but he nmaintained a role as a consultant on the
case (PC-R3. 1076). |In fact, Black did have a direct involvenent
in locating and securing Emanuel’s presence at the nost recent
hearing (PC-R3. 1036). Follow ng the 1999 remand, Bl ack
“initiated activity by Investigator Ken Rahm of [their] office to
attenpt to |l ocate M. Emanuel, which he did.within a week or
several weeks, a few weeks found himto be in custody in Houston,
Texas” (R 127). Black could not renenber if Rahm had found
Emanuel already in custody or if custody had been secured after
Rahm spoke to M. Enmanuel’s probation officer in Texas (R 128).
However, an e-mail presented by counsel for M. Lightbourne
confirnms that on July 12, 1999, Rahm spoke to the probation
officer in Texas, Emanuel was not in custody at that tine, and the
probation officer would contact Rahm as soon as he was | ocat ed
(PC-R3. 129, Defense Exhibit 4). After Black had a felony
information filed in Marion County agai nst Emanuel, Emanuel was
not too long thereafter arrested in Texas.
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(4) disqualification wuld work a substantial hardship on the
client.

None of the exceptions to the rule applies here. Black's know edge relates to whether the State
wi t hhel d excul patory evidence regardi ng Enanuel's role as a State agent instructed to elicit incrimnating
statements from M. Lightbourne. Thus, he was a witness. The Eleventh Crcuit Court of Appeals has

expl ai ned that "a prosecutor nmust not act as both prosecutor and witness." United States v. Hosford, 782

F.2d 936, 938 (11th Cir. 1986). Florida state courts have al so recogni zed the conflict inherent in a
situation where, as in M. Lightbourne's case, a | awer plays the dual role of prosecutor and witness. In

State v. Christopher, 623 So. 2d 1228 (Fla. 3rd DCA 1993), the court explained:

We recogni ze that the functions of a witness and a prosecuting attorney nust be kept
separate and distinct and that "the practice of acting as both a prosecutor and a W tness
is not to be approved and should be i1 ndulged in only under exceptional circunstances."
1d. at 1229 (citations onitted). There have been a nunber of cases which have held that the
di squalification required by this rule does not require disqualification of the entire state attorney's

office. In State v. Causell, 474 So. 2d 1189 (Fla. 1985), this Court found that where the Assistant State

Attorneys who would be witnesses were not the assigned attorneys representing the State in the natter,
di squalification of the entire office was not warranted absent actual prejudice. The opinion inplicitly
recogni zes that the "advocate-w tness" rule precluded a prosecutor who was a witness in a case fromal so
acting as prosecutor. Simlarly, in Meggs v. McCQure, 538 So. 2d 518 (1st DCA 1989), the individual who was
the witness was not acting as the prosecutor in the case. The court refused to disqualify the entire office
absent actual prejudice.

Because Black was clearly a material witness to M. Lightbourne's Brady and Henry claims based on
his representation of Emanuel and his receipt of excul patory information that was withheld from M.
Li ghtbourne's trial attorneys, Black’ s continued involvenment in M. Lightbourne’ s case, particularly his
successful argument that the Emanuel issue was procedurally barred, has prejudiced M. Lightbourne. Despite
havi ng represented Emanuel, Black argued to the circuit court that Emanuel's testinony should not be heard.
Despite having represented Emanuel and being privy to the excul patory information, Black has argued that M.

Li ght bourne' s evi dence should not be believed. M. Lightbourne is entitled to relief.
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ARGUMENT |11

THE LOAER COURT ERRED I N DENYI NG COLLATERAL COUNSEL' S MOTI ON TO W THDRAW
DUE TO A CONFLI CT OF | NTEREST.

I'n July, 1999, pursuant to the remand of this Court, the undersigned counsel was assigned to
represent M. Lightbourne. M. Lightbourne had been previously represented by other attorneys, and the
under si gned had never been previously involved in the case. At that time, the undersigned was representing
Sonny Boy Oats, another death sentenced inmate, in his federal habeas corpus proceedings in the United
States District Court for the Mddle District of Florida, the Eleventh Crcuit Court of Appeals, and the
Supreme Court of the United States. M. Oats' petition for a wit of certiorari fromthe denial of habeas
corpus relief was denied on June 14, 1999 (just prior to the remand in M. Lightbourne's case).

In preparing for the 1999 evidentiary hearing in M. Lightbourne's case, counsel for M. Lightbourne
di scovered that he has a conflict of interest due to the involvement of witness Larry Emanuel. Emanuel was,
of course, a key witness in M. Lightbourne's case at the present time. However, Emanuel was al so
inmplicated as a co-defendant in the crime for which M. Cats was eventual ly convicted and sentenced to
death, 31 and was given immunity for his participation in the crime for which M. Oats was eventual ly
convicted and sentenced to death.

In order to avoid having to further delay the proceedings in M. Lightbourne's case, the undersigned
first filed a notion to withdraw fromM. QCat's case. After hearing argunent on the notion, Judge Angel,
the sane judge presiding over M. Lightbourne's case, denied the notion.32 Prior to the start of M.

Li ght bourne's evidentiary hearing, counsel nmoved to withdraw from M. Lightbourne's case since the conflict
had not been resolved (PC-R3. 913). This notion was |ikew se denied (1d.).

During the testi mony of Emanuel, the State inquired regarding his role in the Sonny Boy Cats case.
Al t hough t he undersigned conceded that the witten statenent nmade by Enmanuel in the Oats case pertained only
to the OCats case, the State continued to pursue questions regarding the Cats statenment (PC R3. 964, 969-73).
The State cross-exam ned Emanuel on the substance of his witten statement in the Oats case (PC-R3. 968,
971, 972) and questioned its veracity (PC-R3. 973). The undersigned continued to object throughout the
questioning due to the ongoing conflict of interest (PCR3. 970-73).

The lower court erred in denying collateral counsel's repeated nmotions to withdraw, particularly
when the State nmade it clear that it was going to question Emanuel about his role in the Cats case as well
as the veracity of the statements he made to | aw enforcement during the Oats investigation. |In fact, the
prosecutor bel ow represented to the court that "I believe that the witness is going to say that everything
that [Emanuel] said in this statement [to | aw enforcenent in the Oats case] was not true" (PC R3. 970).

Al t hough Emanuel did reaffirmthe veracity of the information he gave to the police in the Cats case (id. at
971-73), the conflict remmined, as the undersigned was not in a position to question Emanuel on this matter
due to his simultaneous representation of M. Oats. For exanple, the prosecutor represented to the court
that he believed that Emanuel had lied to police in the Oats case; because counsel also represented M.

Oats, he was not in a position to inquire nore specifically about this, as it was certainly not in M.

' Epanuel never testified, however, at M. Cats' trial.

¥0n notion of the State, both appeals taken by coll ateral
counsel seeking review of Judge Angel's disposition of the
conflict issue in M. Qats' case were dismssed. Qats v. State,
753 So. 2d 565 (Fla. 2000); QGats v. State, 789 So. 2d 347 (Fl a.
2001).
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Li ghtbourne's interest for his attorney to be questioning Emanuel about whether he told the truth to police
in another capital case. Because counsel does not and cannot know the extent to which the |ower court
contenpl ated the prosecutor's representation that Emanuel lied to police in the Oats case in resolving the
issues in M. Lightbourne's case, the conflict is apparent, and the notion to w thdraw shoul d have been

granted. See Guzman v. State, 644 So. 2d 996 (Fla. 1994). Relief is warranted.
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CONCLUSI ON
In light of the foregoing argunents, M. Lightbourne subnmits that he is entitled to relief in the
formof a newtrial and/or a resentencing proceeding.
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