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STATEMENT OF THE CASE AND FACTS

Def endant was charged, in an indictnent filed on January 11,
1991, in the Eleventh Judicial Crcuit of Florida in and for
M am - Dade County, Fl ori da, case nunber F90- 50143, wth
commtting: (1) the first degree nurder of Matilda Nestor, (2)
the first degree nurder of Jacob Nestor, (3) the arnmed robbery
of Matilda Nestor, (4) the arnmed robbery of Jacob Nestor, and
(5) the possession of a firearm by a convicted felony. (DAR 13-
16)! The crinmes were alleged to have been conmitted on Decenber
19, 1990. Id.

After the trial court granted Defendant’s notion to sever
the charge of possession of a firearm by a convicted felony, the
matter proceeded to trial on the remaining counts on January 26,
1996. (DAT. 932) The jury found Defendant guilty as charged on
the four remaining counts, and the trial court adjudicated
Def endant guilt in accordance with the verdicts. (DAR 319-22
323) After a penalty phase proceeding, the jury reconmmended a
sentence of death for the nurder of Ms. Nestor by a vote of 10
to 2, and recommended a sentence of death unaninously for the

murder of M. Nestor. (DAR 353-54) The trial court followed the

1 The synbols “DAR’ and “DAT” will refer to the record
on appeal and transcript of proceedings from Defendant’s direct
appeal, Florida Suprene Court Case No. 81,482, respectively. The
parties wll be referred to as they stood in the | ower court.
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jury’s recommendations and inposed death sentences for both

mur der s.
to life i
that all

Def e
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(DAR. 325-27) The trial court also sentenced Defendant
nprisonnent for each of the robbery counts and ordered

of the sentence be served consecutively. Id.

ndant appealed his convictions and sentences to this
ising 5 issues:

he trial court erred by denying his notion for
ment of acquittal on the two arned robbery counts;
he trial court erred by failing to instruct the
that if it found both the aggravating factor of
ing the course of a robbery" and the aggravating
or of "for pecuniary gain" that it had to consider
two factors as one; 3) the trial court
neously rejected Jones' nment al or enot i onal
urbance at the tine of the offense as a statutory
gating factor and failed to properly instruct the
on the factor; 4) a new sentencing proceeding is
ired because the nental health experts who
ified failed to bring the possibility that Jones
ered from fetal alcohol syndrone/fetal alcoho
ct to the court's attention and because the court
sed to consider Jones' abandonnent by his nother

as a mtigating circunstance; and 5) the trial court

erre
base
t he

Jones v.
The

January 1

doi ng so,

d by failing to grant Jones' notion for mstria

d upon various alleged inproper coments nade by
prosecutor during penalty phase closing argunent.
State, 652 So. 2d 346, 359 (Fla. 1995).

Court affirnmed Defendant’s convictions and sentences on
2, 1995. Jones v. State, 652 So. 2d 346 (Fla. 1995). In

this Court found the follow ng facts:

According to the evidence presented at the trial,

on Decenber 19, 1990, the bodies of sixty-six-year-old

Mat i
wer e

| da Nestor and sixty-seven-year-old Jacob Nestor
di scovered in their place of business. M.



Nestor's body was found in the main office. He had
been stabbed once in the chest. An enpty holster was
found on M. Nestor's waistband. Ms. Nestor's body
was discovered in the bathroom She had been stabbed
once in the back. The Nestors' new enployee, Victor
Tony Jones, was found slunped over on the couch in the
main office not far from M. Nestor's body. The butt
of a .22 caliber automatic pistol was protruding from
under Jones' arm

According to the evidence, Decenber 19 was Jones'
second day of work for the Nestors. It appears that as
Ms. Nestor was entering the bathroom in the rear of
the building Jones canme up behind her and stabbed her
once in the back. As M. Nestor cane toward the
bat hroom from the nmain office, Jones stabbed him once
in the chest. The nedical exam ner testified that Ms.
Nestor died as result of a stab wound to the base of
her neck which severed the aorta that carries blood
and oxygen to the brain and M. Nestor died as a
result of the stab wound to his chest which entered
his heart.

There was evidence that after being stabbed, M.
Nestor retreated into the office, where he pulled the
knife fromhis chest, attenpted to call for help, drew
his .22 caliber automatic pistol and shot five tines,
striking Jones once in the forehead. No noney or
val uables were found on either victim or in Ms.
Nestor's purse which was found on the couch in the
main office next to the defendant. The evidence also
was consistent with M. Nestor's body having been
rolled over after he collapsed so that personal
property could be renoved from his pockets.

After the couple was nurdered, Jones was | ocked
inside the building where he remained until police
knocked down the door after being called to the scene
by a neighbor. Mney, Kkeys, cigarette lighters and a
small change purse that was later identified as
belonging to Ms. Nestor were found in Jones' front
pocket. The Nestors' wallets were later found in the
defendant's pants pockets. It was not imrediately
apparent to the police that Jones had been shot.
However, after Jones was handcuffed and escorted from
the building, he conplained of a headache. Wen an

3



officer noticed blood on Jones' forehead, and asked
what happened, Jones responded, "The old man shot ne."
Rescue workers were called and Jones was taken to the
hospital. Wiile in the intensive care unit, Jones told
a nurse that he had to |eave because he had "killed
t hose people.” \Wen asked why, Jones told the nurse
"They owed ne noney and | had to kill them™

* * * %
As to each nurder, the court found in aggravation: 1)
Jones was under a sentence of inprisonnent at the tine
of the nmurder, 2) Jones was convicted of a prior
violent felony, 3) the nmurder was commtted during the
course of a robbery, and 4) the nurder was commtted
for pecuniary gain, which the court nmerged with the
"during the course of a robbery" aggravating factor.
Al though Jones presented evidence that he had been
abandoned at an early age by his nother and that he
suffered from extrene enotional or nental disturbance
t hroughout his life, the <court found nothing in
mtigation.

ld. at 348-49. Defendant then sought certiorari review in the
United States Suprenme Court, which was denied on October 2,
1995. Jones v. Florida, 516 U. S. 875 (1995).

On March 24, 1997, Defendant filed a shell notion for post
conviction relief. (R 38-71)?2 After various stays granted by
this Court and nunmerous public records hearings, Defendant files
an anended notion for post conviction relief on March 9, 1999.
(R 92-202) This notion was unverified and acconpanied by a
nmotion to determ ne conpetency pursuant to Carter v. State, 706

So. 2d 873 (Fla. 1997). (SR 131-34) In accordance wth Carter,

2 The synbols “R’ and “SR’ wll referred to the record
on appeal and supplenental record on appeal in the instant
appeal , respectively.



the post conviction court ordered Defendant evaluated by

exper

After

ts, who both found Defendant conpetent. (SR 147-56,

two

?)

an evidentiary hearing at which both doctors testified,

t he post conviction court found Defendant conpetent. (SR ?)

On Cctober 8, 1999, Defendant filed his second anended

notion for post conviction relief, raising 22 clains:

I .

[ DEFENDANT] 1S BEING DENNED H'S RIGHT TO EFFECTIVE
REPRESENTATI ON BY THE LACK OF FUNDI NG AVAI LABLE TO
FULLY | NVESTI GATE AND PREPARE H'S POST CONVICTI ON
PLEADI NGS, UNDERSTAFFI NG, AND  THE UNPRECEDENTED
WORKLAGD ON PRESENT COUNSEL AND STAFF, I N VI CLATION OF
HS SIXTH EIGHTH AND FOURTEENTH AMENDMENT RI GHTS
UNDER THE UNI TED STATES CONSTI TUTI ON AND | N VI OLATI ON
OF SPALDI NG V. DUGGER.

1.

[ DEFENDANT] |S BEING DENIED H' S RIGHTS TO DUE PROCESS
AND EQUAL PROTECTI ON AS GUARANTEED BY THE EI GATH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SION OF THE
FLORI DA CONSTI TUTI ON, BECAUSE ACCESS TO THE FILES AND
RECORDS PERTAINING TO [ DEFENDANT' §] CASE IN THE
POSSESSION O CERTAIN STATE AGENCIES HAVE BEEN
WTHHELD IN VICLATION OF CHAPTER 119, FLA.  STAT.
[ DEFENDANT] CANNOT PREPARE AN ADEQUATE 3.850 MOTI ON
UNTI L HE HAS RECEI VED PUBLI C RECORDS MATERI ALS AND HAS
BEEN AFFORDED DUE TIME TO REVI EW THOSE MATERI ALS AND
AMEND.

L.

[ DEFENDANT' S] CONVI CTIONS ARE MATERI ALLY UNRELI ABLE
BECAUSE NO ADVERSARI AL TESTING OCCURRED DUE TO THE
CUMULATI VELY EFFECTS OF | NEFFECTIVE ASSI STANCE OF
COUNSEL, THE W THHOLDI NG OF EXCULPATORY OR | MPEACHVENT
MATERI AL, NEWY DI SCOVERED EVI DENCE, AND/ OR | MPROPER
RULINGS O THE TRIAL COURT, IN  VIOLATION OF
[ DEFENDANT' S] RIGATS AS GUARANTEED BY THE FIFTH,
SI XTH, ElI GHTH AND FOURTEENTH AMENDVENTS.



| V.

[ DEFENDANT] WAS DENIED THE EFFECTIVE ASSI STANCE OF
COUNSEL AT THE SENTENCING PHASE OF H'S TRIAL IN
VIOLATION OF THE SIXTH, El GHTH, AND FOURTEENTH
AMENDMENTS. TRI AL COUNSEL WAS RENDERED | NEFFECTI VE BY
THE TRIAL COURT'S AND STATE' S ACTI ONS. TRI AL COUNSEL
FAI LED TO  ADEQUATELY | NVESTI GATE NAD PREPARE
M Tl GATI NG EVIDENCE, FAILED TO PROVIDE THE MENTAL
HEALTH EXPERTS WTH TH S M TIGATION, AND FAILED TO
ADEQUATELY CHALLENGE THE STATE S CASE.

V.
TRIAL COUNSEL WAS BURDENED BY AN ACTUAL CONFLICT OF
| NTEREST ADVERSELY AFFECTI NG COUNSEL' S REPRESENTATI ON,
IN VIOLATION OF THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS AND THE CORRESPONDI NG PROVISION OF THE
FLORI DA CONSTI TUTI ON.

VI .

[ DEFENDANT' S] RIGHT TO DUE PROCESS WAS DENI ED WHEN HE
WAS CONVI CTED DESPI TE BEING | NCOWETENT, AND TRI AL
COUNSEL FAILED TO REQUEST A COWMPETENCY EVALUATION IN
THE FACE OF BONA FI DE SUBSTANTI AL GROUNDS TO BELI EVE
[ DEFENDANT]  WAS | NCOWETENT, IN VIOLATION OF H'S
RIGATS AS GUARANTEED BY THE SI XTH, El GHTH AND
FOURTEENTH AMENDIVENTS.

VII.

[ DEFENDANT] WAS DENNFED A FAIR TRIAL AND A FAR

RELI ABLE AND | NDI VI DUALI ZED CAPI TAL SENTENCI NG
DETERM NATION IN VIOLATION OF THE FIFTH, SI XTH,

El GHTH, AND FOURTEENTH  AMENDMENTS, BECAUSE THE
PROSECUTOR' S ARGUMENTS AT GUI LT/ 1 NNOCENCE AND PENALTY
PHASES PRESENTED | MPRESSI BLE CONSI DERATIONS TO THE
JURY, M SSTATED THE LAW AND FACTS, AND WERE
| NFLAMVATORY AND | MPROPER. TO THE EXTENT THAT DEFENSE
COUNSEL FAILED TO RAISE PROPER OBJECTIONS, |IT WAS
DEFI CI ENT PERFORMANCE VH CH DENI ED [ DEFENDANT]

EFFECTI VE ASSI STANCE OF COUNSEL.

VIIT.
[ DEFENDANT" S] CONVI CTI ONS ARE CONSTI TUTI ONALLY
UNRELI ABLE IN VIOLATION OF THE FIFTH, SIXTH, EI GHTH,
AND FOURTEENTH AMENDMVENTS AS ESTABLI SHED BY NEWY
DI SCOVERED EVI DENCE.



I X.

[ DEFENDANT] WAS DEPRIVED OF H'S RIGHTS TO DUE PROCESS
UNDER THE FOURTEENTH AMENDMENT TO THE UN TED STATES
CONSTI TUTION AS WELL AS H'S RIGATS UNDER THE FI FTH,
SIXTH, AND EIGHTH ANMENDVMENTS, BECAUSE THE STATE
W THHELD EVI DENCE THAT WAS MATERI AL AND EXCULPATORY I N
NATURE AND/OR PRESENTED FALSE AND/OR M SLEADI NG
EVI DENCE. SUCH OM SSI ONS RENDERED DEFENSE COUNSEL’ S
REPRESENTATI ON | NEFFECTIVE AND PREVENTED A FULL
ADVERSARI AL TESTI NG OF THE EVI DENCE.

X

[ DEFENDANT’ S] SENTENCE OF DEATH VI COLATES THE FIFTH,
SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS BECAUSE THE
PENALTY PHASE JURY | NSTRUCTI ONS WERE | NCORRECT UNDER
FLORI DA LAW AND SH FTED THE BURDEN TO [ DEFENDANT] TO
PROVE THAT DEATH WAS | NAPPROPRI ATE AND BECAUSE THE
TRIAL COURT EMPLOYED A PRESUMPTION OF DEATH |IN
SENTENCI NG [ DEFENDANT] . TRI AL COUNSEL WAS | NEFFECTI VE
FOR NOT OBJECTI NG TO THESE ERRCRS.

Xl .

[ DEFENDANT' S] SENTENCE OF DEATH |S PREM SED UPON
FUNDAMENTAL ERROR BECAUSE THE JURY RECEI VED | NADEQUATE
GUI DANCE CONCERNI NG THE AGGRAVATI NG Cl RCUMSTANCES TO
BE CONSI DERED. FLORIDA'S STATUTE SETTING FORTH THE
AGGRAVATING CIRCUMSTANCES TO BE CONSIDERED IN A
CAPITAL CASE 1S FACIALLY VAGUE AND OVERBROAD IN
VI OLATION OF THE EI GHTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION. TRIAL COUNSEL WAS
| NEFFECTI VE I N FAI LI NG TO OBJECT TO THESE ERRORS.

X

[ DEFENDANT' S] DEATH SENTENCE |S FUNDAMENTALLY UNFAI R
AND UNRELI ABLE, IN VIOLATION OF THE FI FTH, SIXTH, AND
FOURTEENTH AMENDVENTS DUE TO THE STATE S | NTRODUCTI ON
OF NON- STATUTORY AGGRAVATI NG FACTORS AND THE STATE' S
ARGUMENTS UPON  NON- STATUTORY  AGGRAVATI NG  FACTORS.
DEFENSE COUNSEL’S FAILURE TO OBJECT OR ARGUE
EFFECTI VELY CONSTI TUTED | NEFFECTI VE  ASSI STANCE OF
COUNSEL.

X,
[ DEFENDANT’ S]  SENTENCI NG JURY WAS M SLED BY COMVENTS,
QUESTI ONS, AND | NSTRUCTI ONS THAT UNCONSTI TUTI ONALLY
AND | NACCURATELY DILUTED THE JURY'S SENSE OF

7



RESPONSI BI LI TY TOMRDS SENTENCING IN VIOLATION OF
El GHATH AND FOURTEENTH AMENDMENTS TO UN TED STATES
CONSTI TUTI ON.  TRIAL COUNSEL WAS | NEFFECTI VE FOR NOT
PROPERLY OBJECTI NG

Xl V.

[ DEFENDANT] |S DENTED H'S FIRST, SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON  AND THE CORRESPONDI NG PROVI SI ONS OF THE
FLORI DA CONSTI TUTI ON AND 'S DENI ED EFFECTI VE
ASSI STANCE OF COUNSEL I N PURSUI NG H S POST- CONVI CTI ON
REMEDI ES BECAUSE THE RULES PROH BI TI NG [ DEFENDANT' S]
LAWERS FROM |INTERVIEWNG JURORS TO DETERMNE |IF
CONSTI TUTI ONAL ERROR WAS PRESENT.

XV.
[ DEFENDANT] 1S | NNOCENT OF FIRST DEGREE MJURDER AND
| NNOCENT OF THE DEATH PENALTY. [ DEFENDANT] WAS
THEREFORE CONVICTED AND SENTENCED TO DEATH IN
VI OLATION OF THE ElI GHTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.

XVI .
[ DEFENDANT] |S DENIED H' S RI GATS UNDER THE EI GHTH AND
FOURTEENTH AMENDMENTS CF THE UNI TED STATES
CONSTI TUTI ON AND UNDER THE CORRESPONDI NG PROVI SI ONS OF
THE FLORI DA CONSTI TUTI ON  BECAUSE EXECUTI ON  BY
ELECTROCUTI ON | S CRUEL AND/ OR UNUSUAL PUNI SHVENT.

XVI 1.
FLORI DA’ S CAPI TAL SENTENCI NG STATUTE 'S
UNCONSTI TUTI ONAL ON I'TS FACE AS APPLIED IN TH S CASE,
BECAUSE |IT FAILS TO PREVENT THE ARBITRARY AND
CAPRI Cl QUS | MPOSI TI ON OF THE DEATH PENALTY.

XVITT.
THE JURY AND JUDGE WERE PROVI DED W TH AND RELI ED UPON
M SI NFORMATI ON CF CONSTI TUTI ONAL MAGNI TUDE [\
SENTENCI NG [ DEFENDANT] TO DEATH, |IN VIOLATION OF
JOHNSON V. M SSISSIPPI, 108 S. CT. 1981 (1988), AND
THE FI FTH, SI XTH, EI GHTH AND FOURTEENTH ANMENDVENTS.

Xl X
[ DEFENDANT' S] DEATH SENTENCE | D PREDI CATED UPON AN
AUTOVATI C AGCGRAVATI NG Cl RCUMSTANCE, CONTRARY TO THE
ElGHATH AND FOURTEENTH  ANMENDVMENTS. TRI AL COUNSEL

8



RENDERED | NEFFECTI VE ASSI STANCE | N THI S REGARD.

XX.
[ DEFENDANT] 1S | NSANE TO BE EXECUTED.

XXI .

JUROR M SCONDUCT IN THE GUILT AND PENALTY PHASES OF

[ DEFENDANT' S] TRIAL IN VIOLATION OF THE SI XTH, EI GHTH

AND FOURTEENTH AMENDMENTS TO THE UNITED STATES

CONSTI TUTION  AND THE CORRESPONDI NG PROVI SION OF THE

FLORI DA CONSTI TUTI ON.

XX | .

[ DEFENDANT' S] TRIAL WAS FRAUGHT W TH PROCEDURAL AND

SUBSTANTI VE ERRORS, WHI CH CANNOT BE HARMLESS WHEN

VIEWED AS A VWHOLE, SINCE THE COMVBI NATION OF ERRORS

DEPRIVED H M OF THE FUNDAMENTALLY FAIR TRI AL

GUARANTEED UNDER THE  SI XTH, El GHTH, FOURTEENTH

AVENDMENTS.
(R 203-314) In the public records clains, Defendant did not
name any agency that had not disclosed public records. (R 213-
15) He nerely stated that he was “renewfing] his requests for
the records the disclosure of which had been previously denied
by the Court in various ruling either sustaining objections
pursuant to Rule 3.852 or following an in canera inspection.”
| d.

After the State had filed its response and Defendant had
filed a reply, the post <conviction court conducted a Huff
hearing. (R 315-64) On WMarch 20, 2000, the post conviction
court entered an order granting Defendant an evidentiary hearing
on “Claim Ill-Voluntary Intoxication;” “Claim IV-Mental Health

and Famly H story Mtigation;” and “C aim VI-Conpetency Prior



to Trial.” (R 365) The evidentiary hearing was held on July 18,
2000 through July 26, 2000. (R 380)

At the evidentiary hearing, Art Koch, Defendant’s trial
counsel, testified that he had been practicing law for 30 years.
(R 470-71) In this matter, Juan Sastre was assigned as an
i nvestigator to assist Koch. (R 474-75) M. Sastre would do the
tasks that Koch assigned to him (R 475-76) Sone of the tasks
that Koch would have assigned to M. Sastre would have been
i nterview ng penal ty phase W t nesses and obt ai ni ng
docunentation. (R 476-77) Marlene Schwartz, a social worker,
was al so assigned to assist Koch. (R 482) One of the things M.
Schwartz would have done was to interview famly nenbers. (R
483) Ms. Schwartz provided Koch with notes that she had taken
(R 484) Koch considered hiring a mtigation specialist naned
Lee Norton but eventually decided not to do so. (R 494-98)

Because Defendant had been shot in the head and spent tine
in the hospital, Koch received assistance from a nunber of
mental health professionals, including Dr. Hyman Eisenstein, a
neur opsychol ogi st, Dr. Steven Sevsush, a neurologist, Dr. Brad
Fisher, Dr. Merry Haber and Dr. Jethro Toonmer. (R 485-86) Koch
wanted Dr. Eisenstein to test and evaluate Defendant to
determne the effects of the gunshot, the effects of the

medi cati on Defendant was taking, whether any mtigation could be
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presented and whet her Defendant was conpetent. (R 486-87) Dr.
Sevsush was also asked to evaluate Defendant’s conpetence. (R
487) Koch did not specifically recall why he had asked Dr.
Fisher and Dr. Haber to evaluate Defendant other than to
investigate his nmental health. (R 498-99) Koch asked Dr. Tooner
to work on this matter because he felt that Dr. Toomer would be
able to establish a better rapport with Defendant, as they were
both African-Anerican. (R 499-500)

Koch deci ded what background materials to which expert based
on the type of expert and the experts request for docunentation.
(R 500-01) If an expert had requested information, Koch would
have provided the information if it was available. (R 501) Koch
recal | ed trying to get records of Def endant’ s prior
incarcerations. (R 501) He sought these records to evaluate
Def endant’s behavior in prison and to look for evidence of
mental health treatnment. (R 501-02) Koch did not recall if he
had been aware that Defendant had been admtted to Jackson
Menori al Hospi t al for psychiatric treatnent. (R 502-03)
However, he stated that if Dr. Toonmer testify to such a
hospi talization, he would have been provided that information to
Dr. Toonmer and would have had docunentation about it. (R 503)
Koch did see a reference to a 60 to 90 day stay in that

hospital’s psychiatric ward in M. Schwartz’s notes. (R 504)
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Koch was sure that he would have obtained the records of this
hospitalization because it was his standard practice but did not
specifically recall having seen the records. (R 510-11)

Koch stated that in nost cases he would send a letter to the
experts with materials he provided them (R 512) Letters from
counsel’s file indicated that he had sent Ms. Schwartz’'s notes
and Defendant’s prison records to Drs. Toomer and Haber. (R
512-13) These records were provided to assist in their
eval uations of Defendant. (R 513-14) Koch also stated that he
would provide information, which was not contained in
docunentation, to the experts orally. (R 540)

Koch did not recall what information he mnmay have had
regardi ng Defendant’s alleged intoxication. (R 514) On view ng
Dr. Hearns’ toxicology report, Koch stated that it indicated
that Defendant had a trace anmpbunt of cocaine in his system (R
514-15) Koch stated that Ms. Schwartz's notes had an indication
that at the tinme of an offense, Defendant had reported using
cocaine and alcohol. (R 515-18) However, above this note was
the words “arnmed robbery,” and Koch could not be sure if this
note referred to the tinme at which Defendant had commtted one
of his prior offenses or to the commssion of this crine. (R
515-18)

Koch did not believe that he presented any evidence of
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intoxication in this case. (R 519) However, Koch was aware that
intoxication and substance abuse could be presented as
mtigation. (R 519-20) Koch did not recall if he provided any
information about these areas to the experts. (R 520-21)
However, Koch indicated that in his experience intoxication,
particularly on illegal drugs, was dangerous evidence because
juries tend to view such evidence negatively. (R 521) In this
case, Koch did not consider presenting such evidence because
Defendant told Koch he was not intoxicated. (R 521) Koch did
not attenpt to corroborate Defendant’s statenents because
Def endant had killed the two people who were with him in the
hours before the nurder and because jurors tend to consider such
evi dence aggravating, not mtigating. (R 522) However, Koch
woul d have provided any information he had on intoxication to
the experts. (R 522-23)

Koch did not recall if either doctor had ever directly
stated that Defendant was conpetent. (R 488) However, Koch did
receive indications that Defendant was conpetent and believed
that Defendant was conpetent based on his dealings wth
Def endant. (R 488) Koch stated that because he was not a
doctor, he asked the experts to evaluate Defendant and nake
recommendati ons regarding additional work that needed to be

done. (R 489) He specifically recalled that Dr. Sevsush had
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been surprised by the fact that Defendant had a small anpunt of
neur opsychol ogi cal damage. (R 489) Had any of the doctors
expressed the opinion that Defendant was inconpetent to Koch, he
woul d have requested a conpetency hearing. (R 489) Koch’'s notes
reflected that Dr. Sevsush had told Koch that Defendant was
conpetent. (R 493-94)

Koch interviewed Defendant during the <course of his
representation several times in an attenpt to devel op
mtigation. (R 524-27) During these interviews, Defendant
provided the nanes of Carl Leon MIller, a cousin, Panela MIIs,
his sister, and Laura Long, who raised Defendant. (R 524-27)
Def endant indicated that he was beaten by Long’s son Law ence
who was nore than 10 years older than him and that MIller and
MIls were also beaten. (R 425-27) Koch did not know if he had
spoken to MIls and did not believe that he had spoken to
Mller. (R 533)

Koch also interviewed M. Long, who seened upset wth
Def endant. (R 528-30) Koch indicated that M. Long was
reluctant to be involved but promsed to be at trial. (R 528-
30) Ms. Long cane across as educated, straight-laced and
enotionally cold. (R 528-30) She stated that she did not know
why Defendant had turned to a life of crine, described his

upbringing as idyllic and indicated that Defendant had |eft her
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care around the age of 14. (R 528-30) Koch did not think M.
Long would be a great wtness, but he had no others, so he
presented her testinmony to humani ze Defendant. (R 530) Koch
stated that he felt hanpered in preparing famly mtigation
because he and his staff did not have sufficient time to devel op
a rapport with the famly. (R 531-33)

Koch also interviewed Geg Witney, Defendant’s chil dhood
best friend. (R 537-39) Witney had indicated that he and
Def endant parted conpany when Defendant was 14 and that drugs
had a large inpact on Defendant’s live. (R 537-39) Koch nade a
strategic decision not to call Witney because he was concerned
that the jury mght draw an unfavorable conparison between
Def endant and Witney. (R 537-39) Witney had a simlar
upbringing to Defendant, conmtted juvenile offenses |Iike
Def endant but had outgrown his problens and beconme a | aw abi di ng
citizen. (R 537-39) Koch acknow edged that Witney could have
corroborated that Defendant had a substance abuse problem
However, that problemwas al ready well docunented. (R 539-40)

Koch stated that he decided to have his co-counsel Rosa
Rodri guez present the penalty phase closing argunent between the
guilt and penalty phases. (R 534-35) This decision was nade
because of the feeling Koch had gotten from the jury during the

guilt phase. (R 534-35) Koch stated that he had planned for
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Def endant to testify at the guilt phase but that Defendant did
not do so which caused him to have very little to argue in the
guilt phase closing and to lose his rapport with the jury. (R
534- 35)

On cross, Koch stated that he had been handling capital
cases for 4 years when he represented Defendant and that
Def endant was not his first capital trial. (R 543-44) In fact,
he had already represented at |east one defendant who had been
sentenced to death. (R 556-57)

Prior to trial, Koch had met with Defendant 30 to 40 tines.
(R 545) He was able to say whether the file purported to be his
file fromthe tine of trial was conplete and he had not revi ewed
the file. (R 545-49) Instead, he had only reviewed the portion
of the file that Defendant’s present counsel had showed him (R
545-49) He did not recall why he had nade the choices he nade
and had no notes to refresh his recollection. (R 545-49)

Koch admtted that he represented Defendant for the three
years this matter was pending before trial. (R 549-50) He had
requested nunerous continuances, and they were always granted.
(R 550) He admtted that he was ready for trial when it
comenced. (R 551) He acknow edged that M. Schwartz had been
assigned to assist himat |east a year prior to trial. (R 560-

62)
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Koch admtted that in addition to the 5 nental health
experts he nanmed in direct, he also had Dr. Frank Lefler
appointed to assist him (R 553-54) He admtted that he had
chosen the experts he did because he was famliar with their
work or they had been recommended to him (R 563-65) He
admtted that he had spoke to each expert both before and after
he had them assigned to the case. (R 565) He admtted that he
had provided Dr. Lefler wth information to contact Witney,
Long and Vera Edwards, one of Defendant’s teachers. (R 565-66)
He had also infornmed Dr. Lefler about the 3 drug abuse prograns
to which Defendant had been sent and that Defendant had not
participated in any of them (R 566) He admitted that he would
have reviewed Dr. Lefler’'s bill before it was submtted and that
the bill showed that Dr. Lefler had spend 5 hours wth
Def endant. (R 567)

He stated that he had Sastre obtain Defendant’s school and
prison records and that he would have had Sastre try to obtain
his hospital records. (R 555) Sastre would al so have attenpted
to locate Defendant’s famly nenbers. (R 555-56)

Koch stated that he frequently asked his experts to confer
wth one another to share information. (R 567) He admtted
letters to Drs. Lefler and Eisenstein encouraging them to

contact each other would be consistent with his normal practice.
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(R 567) Koch admitted that in May and June 1992, he had sent,
and made available, to Dr. Toonmer background materials including
school records, prison records, notes of wtness interviews,
notes of interviews wth Defendant, and contact information for
Defendant’s famly and friends. (R 568-70) Koch admtted that
his penalty phase preparation had begun well before the guilt
phase began. (R 570-71) However, Koch stated that the decision
regardi ng what penalty phase evidence to present may have been
made shortly before the penalty phase. (R 571-72)

Koch stated that Dr. Lefler had retired before the tine of
trial and that the retirenment was the reason why he was not a
witness. (R 572) He asserted that he was dissatisfied with Dr.
Haber's work and that he therefore decided not to have her
continue on this case. (R 572) Koch stated that it was possible
that he mght have contacted Dr. Fisher to explore the
possibility of an insanity defense. (R 573) Koch stated that he
probably would have relied nore heavily on Dr. Eisenstein
because he had worked with him on a nunber of cases and
respected him (R 574) He admtted that his decision regarding
whi ch experts to call would have been made based on the quality
of the experts work and ability to testify. (R 624-25)

Koch stated that he originally believed that conpetency

woul d be an issue because of Defendant’s injury and nedication
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(R 574) However, as he dealt wth Defendant, Koch realized that
Def endant was conpetent. (R 574-75) Koch recognized that
Def endant knew who everyone was and what role each participant
pl ayed and that Defendant was able to conmunicate wth Koch
regarding his past. (R 575-76) After the guilty verdict,
conpetency again becane an issue. (R 574) Koch stated that if
any of the wexperts had indicated that Defendant was not
conpetent and had a reason for doing so, Koch would have raised
the issue with the court. (R 584)

In preparation of mtigation, Koch received information from
Def endant, had Ms. Schwartz speak to Defendant and had Def endant
evaluated by six nmental health professionals. (R 575-80) Based
on the information he received, Koch nade decisions about what
information to present. (R 580-82) He would have tried to
i nvestigate Defendant’s allegation that he was abused as a child
and would have tried to locate his famly nenbers, including
Panela MIIls and Carl Leon MIller. (R 581-82) In fact, Koch's
file reflected attenpts to contact Defendant’s sister Valerie.
(R 582-83) Koch recalled being in contact with Defendant’s aunt
Laura Long and his grandnother Beatrice Brown. (R 583) Koch
admtted that he was aware of the clained psychiatric adm ssion
to JWVH and would normally have sent soneone to get records from

the hospital. (R 586-87) However, he clainmed to have no nenory
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of what he did in this case. (R 587)

Koch stated that he probably woul d have asked Defendant if
he had been intoxicated at the tinme of the crine. (R 587) Had
Def endant admtted that he had commtted the crine while
intoxi cated, he would have pursued the issue vigorously. (R
588) However, Defendant asserted that he had not commtted the
crimes here, and the issue was therefore not as inportant to
Koch. (R 588) He stated that he would not have told the jury
t hat Defendant was innocent but that if he was not, he was
i ntoxi cated. (R 589)

Koch acknow edged that M. Long always responded to his
calls, was interviewed by the nental health experts, cane to
trial and testified. (R 590-91) He stated that when he
descri bed her as reluctant, he neant that she was enbarrassed by
what Defendant had done and no longer wi shed to associate with
Def endant. (R 591) As such, he did not feel that Ms. Long was
candid with him and idealized Defendant’s upbringing. (R 591-
93) However, he did not know that what she had told him was not,
in fact, true. (R 592) Koch stated that there was a conflict
between Defendant’s claim that he was beaten and M. Long’' s
statenent that he was not. (R 593-94) However, Koch felt that
he did not have the resources to discover which version was true

and admtted that he still did not know what the truth was. (R
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593-95) He did acknowl edge that the clainmed beatings were in
connection with Defendant’s m sbehavior. (R 593-95)

Koch stated that he mght have asked G eg Witney about
Defendant’s hone life. (R 597-98) However, he did not recall
whet her M. Wiitney had indicated how much contact he had with
Defendant’s hone. (R 597) Had M. Wiitney stated that Defendant
was abused as a child, Koch would have noted it. (R 597)

Koch reiterated that he would have attenpted to |ocate each
i ndi vidual whose nanme had been provided to him (R 602)
However, he did not renenber which people could be found and
what was discussed with those that were |ocated. (R 603-04) He
stated that he would not have |ooked only for the wtnesses
about whom he had an address. (R 613-14) He would have | ooked
for every witness. (R 613-14) He admtted that he never found
anyone other than Defendant who stated that he was beaten. (R
604- 05)

Wth regard to intoxication as a mtigator, Koch stated that
he had spoken to people who had served on juries and that they
had indicated that they generally do not consider intoxication
mtigating. (R 616) As a result of this experience, Koch tried
to avoid presenting it. (R 616) He stated that having an expert
attenpt to explain why it should be considered mtigating is

generally wunavailing. (R 617) Koch stated that his decision
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about this area was not a baseless personal opinion. (R 620)
Instead, his opinion was based on 22 years of experience,
including 14 years of experience trying capital cases, and his
research into jury studies on the issue. (R 620) He stated that
his decision not to present intoxication was largely influenced
by Defendant’s assertion of innocence. (R 621-22) However, had
any of the experts reported that Defendant was intoxicated, Koch
woul d have reconsidered his decision. (R 623-24)

Dr. Fisher testified that he was contacted by Koch to
evaluate Defendant. (R 631-35) As a result, he net wth
Def endant twce. (R 635) During these neetings, Dr. Fisher had
Defendant do a sentence conpletion test, a house-tree-person
test and begin conpleting a personal history checklist. (R 636)
Dr. Fisher did a prelimnary evaluation of Defendant but never
received any records regarding him (R 637) Dr. Fisher did not
recall what type of evaluation he was asked to conduct regarding
Def endant. (R 638) He was not called or listed as a witness at
the time of trial and did not recall having discussed why wth
Koch. (R 639) However, he did have a note regarding reports of
di zziness and “NGRI” in his file. (R 639)

Dr. Fisher stated that he had been contacted about Defendant
again by post conviction counsel. (R 639-40) As a result, he

had seen Defendant about 6-10 weeks before the hearing for a
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couple of hours. (R 640-41) Defendant’s present counsel had
provided Dr. Fisher with testinony and depositions from Drs.
Tooner, MIler, Miutter, Ei senstein, and Herrera, school records,
prison records , nedical records, affidavits from famly and
friends of Defendant, M. Schwartz’s notes and information
concer ni ng Def endant’ s cousin Lawr ence. (R 641- 47)
Additionally, two days before testifying, Dr. Fisher had net
with Defendant’s sisters Valerie and Panela, his cousin Leon,
his brother Mchael and his Aunt Bea. (R 647) Based on this
i nformation, Dr. Fi sher opi ned that Def endant’ s famly
background was mtigating and that his abuse of drugs and
al cohol from a young age was mitigating. (R 648-49) Dr. Fisher
also saw sone indication of neurological problens. (R 649)
However, he could not state whether these alleged problens
predated the crime and head injury associated with it. (R 649-
50) Dr. Fisher also opined that Defendant qualified for both
statutory nmental mtigators. (R 650-53) Dr. Fisher stated that
his opinions on the statutory mtigation was based on his
interviews with famly nenbers and Defendant and his opinion
t hat Defendant was abusing drugs at the tinme. (R 650-53) Dr.
Fi sher al so opined that Defendant was intoxicated at the tinme of
the crime. (R 653)

Dr. Fi sher stated that the report of Def endant’ s
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hospitalization in 1975 was inportant to him (R 655) He stated
that the docunent showed an admtting diagnosis of chronic
schi zophrenia and a discharge diagnosis of unsoci al i zed
aggressive reaction to adulthood. (R 655) He stated that it
showed that Defendant had been in the hospital for a drug
overdose in Decenber 1974 for 3 to 4 nonths and had stayed 39
days during this stay. (R 656) He felt that the admtting
di agnosis and length of stay were particularly relevant. (R
656-57) He also opined that the notation in Ms. Schwartz’s note
that read “OFFENSE Cocaine 1/4 bag (shot cocaine) Drank, bottle
(fifth)” was particularly relevant. (R 657-58) He felt that
this corroborated the information from his interviews with the
famly nmenbers. (R 658-59)

Dr. Fisher stated that the famly interviews were sone of
the nost inportant information that he had in forming his
opinion. (R 658-59) He stated that he had spent five hours wth
the famly at a home in the poor area of Liberty GCty. (R 680)
He stated that Defendant’s brother Mchael could not sit still,
was drooling, had to be given drugs to continue the interview
and finally got to the point where he left and did not return.
(R 680-81) He stated that he asked each fam |y nenber about the
anount of time they had lived with Defendant, Defendant’s drug

use, their nother and life with Ms. Long. (R 681-86) Dr. Fisher
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described the honme as very small with a |large nunber of people
living init. (R 686-87)

Dr. Fisher stated that Defendant grew wup around the
pervasive use of drugs and alcohol. (R 705-06) He stated that
this background would cause nental problens and would be
i ndependently mtigating. (R 706) He stated that he had relied
upon the toxicology report in reaching his conclusions about
Def endant. (R 706-07)

On cross, Dr. Fisher admtted that he did not always get
called to testify in cases in which he was asked to do
evaluations. (R 713-16) Dr. Fisher admtted that his notes
i ndi cated that he was probably contacted to render an opinion on
whet her Defendant was not guilty by reason of insanity (NGR).
(R 717) He acknow edged that he had not found Defendant to be
insane or inconpetent. (R 717-18) Dr. Fisher admtted that he
woul d have spoken to Koch about the scope of the exam nation
that Koch was requesting but that he was unable to recall why at
this time. (R 718-19) Dr. Fisher stated that he did not
remenber if he knew that Defendant had been seen by a nunber of
ot her nmental health professionals. (R 719-20)

Dr. Fisher clainmed that Defendant’s present counsel never
asked himto look at any specific area of mtigation. (R 728-

29) He stated that instead he was |ooking for anything that

25



mght be mtigating. (R 729-32) Dr. Fisher clained that
Def endant had asserted that he had problens wth his nenory. (R
733- 35)

Dr. Fisher reiterated that he had relied on the toxicol ogy
report and stated that it indicated that Defendant had cocaine
in his system (R 736-37) However, he adnmitted that he did not
know when the blood was drawn in relation to the crine, what
drugs the test was designed to detect, what anmount of drugs were
indicated and what te results neant in terns of when any drugs
had been taken or what effect that anount of drugs would have
had on Defendant. (R 737)

In terns of famly background, the only information provided
by Defendant was that his cousin had beaten him (R 738) Dr.
Fisher clained not to have questioned Defendant extensively
about this subject. (R 738-39) He clained that he did not ask
nore questions because Defendant was not forthcom ng and because
he assunmed Defendant would stop talking to himif he pushed. (R
739)

Dr. Fisher admtted that he had never net wwth Ms. Long. (R
743) He clainmed that he wanted to talk to her but that he
all owed counsel to dictate whom he nmet and when he nmet wth
them (R 742-44) He admtted that the people who he net were

inclined to provide information that mght help Defendant. (R
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744- 45)

Dr. Fisher admtted that he had not seen a conplete listing
of Defendant’s crimnal history. (R 745) However, he was aware
t hat Def endant had been incarcerated on nunerous occasions. (R
745) He acknow edged that Defendant had been sent to nunmerous
drug treatnent facilities but had never attended the treatnent.
(R 748) He admtted that Defendant had been incarcerated as a
juvenile on at |east 4 occasions. (R 748)

Dr. Fisher stated that the 1975 hospital report was not
sonething he relied upon heavily. (R 746) He stated that he
attached significance to the admtting diagnosis. (R 746)
However, he acknow edged that the discharge diagnhosis was a
common di agnosis given to a juvenile who ran away, did drugs and
di sobeyed authority. (R 747) He admtted that Defendant was not
treated for schizophrenia during that hospitalization and had
never been treated for that alleged condition. (R 747-48) He
acknowl edged that he did not know the source of the notation of
the alleged hospitalization for the alleged overdose. (R 749)
He stated that he had noticed that no hospital records had been
produced to substantiate this claim (R 750) However, he
claimed not to have asked for records on this alleged adm ssion.
(R 750-51) Instead, he asserted that he had only asked

Def endant about  what Koch had said about this alleged
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hospitalization. (R 750)

On redirect, Dr. Fisher stated that he did not ask nore
questions of Defendant about his famly because the issue was
covered in Dr. Toonmer’'s testinony, M. Schwartz’s notes and the
affidavits fromthe famly. (R 754)

Dr. Fisher stated that he relied upon Defendant’s history
of substance abuse in determ ning that Defendant was i ntoxicated
at the tinme of the crinme. (R 756-57) He also relied upon the
interviews with the famly nenbers. (R 758) The famly nenbers
related information concerning Defendant’s history of substance
abuse and their contact with Defendant until the day before the
crime. (R 762-63)

Juan Sastre, an investigator from the Public Defender’s
Ofice, testified that he was assigned as investigator on this
case. (R 764-66) M. Sastre would have becone involved in
Defendant’s case upon Defendant’s arrest. (R 767) M. Sastre
recei ved assignnents on the case from Edith Georgi and Koch. (R
769) His tasks would be given to himin witing, and he would
respond in witing. (R 769-70) In addition to requests to M.
Sastre, Koch would obtain records by having a secretary send a
letter for them (R 770) M. Sastre knew Ms. Schwartz as a
social worker in his office and stated that she would be

responsible for interviewwng famly nenbers and obtaining
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background history. (R 771)

M. Sastre stated that |ocating wtnesses for whom the
attorney had no address would have been part of his job. (R
772) One way to locate such a witness would be to search public
records. (R 772-73) M. Sastre would probably not have talked
to a witness wthout Koch’s know edge and would have reported
any conversation he had with any witness. (R 773-74) M. Sastre
did not recall traveling outside of Florida on this case. (R
774) M. Sastre admtted that sone w tnesses cannot be | ocated.
(R 781)

M. Sastre stated that he had destroyed his copies of the
work requests during this case. (R 779) M. Sastre did not know
if Koch had placed his copies of the requests in the office’s
file. (R 779) M. Sastre had no independent recollection of the
work he had done in this case. (R 780) He had not reviewed the
file and did not know if all of the requests that he had
received on this case were there. (R 780)

M. Sastre admtted that one request that was in the file
concerned an attenpt to contact Defendant’s sister Valerie. (R
782-84) An investigator did attenpt to find Valerie and have her
contact Koch. (R 782-84)

Dr. Eisenstein, a neuropsychologist, testified that he

eval uated Defendant prior to trial. (R 786-89) At that tine,
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Koch had asked Dr. Eisenstein to determ ne what danage had been
caused by Defendant’s injury and to determne if any mtigation
existed. (R 789-90) Koch provided the records of Defendant’s
hospitalization for the gunshot wound and police reports. (R
790) Dr. Eisenstein testified at the mdtrial conpetency hearing
and at the Spencer hearing. (R 791-93) Dr. Eisenstein had seen
Def endant nunerous tinmes before he testified and had conducted
two conpl ete eval uation of Defendant before testifying. (R 793-
94) He had al so spoke to Ms. Long. (R 796-97)

For the post conviction proceedi ngs, Dr. Ei senstein
eval uated Defendant again. (R 793) He again tested Defendant’s
|Q and interviewed Defendant. (R 793) Dr. Eisenstein received
nmore background information in connection wth this new
evaluation, including affidavits from famly nenbers and M.
Schwartz’s notes. (R 794-96) In preparation for the hearing,
Dr. Eisenstein had spoken to famly nenbers other than M. Long
and had spoke to Ms. Long again during the hearing. (R 797) He
felt that speaking to these people was helpful in formng an
opinion. (R 797) He also relied upon the 1975 hospital records
and the toxicology report. (R 802-03)

Dr. Eisenstein stated that these records permtted him to
give a opinion regarding whether Defendant had nental problens

before the crine. (R 803-04) He now opined that Defendant
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qualified for both statutory nental mtigators. (R 804-05) He
al so asserted that Defendant was intoxicated at the tine of the
of fense. (R 805)

Dr. Eisenstein stated that the 1975 hospital records were
inportant because of the length of time Defendant was
hospitalized and the fact that the admtting diagnosis was
schi zophrenia. (R 806-10) He also found the indications in the
report that Defendant had been abusing drugs significant. (R
810-11) He also found the claimthat Defendant had been previous
hospitalized for a drug overdose significant. (R 812)

Dr. Eisenstein stated that he was al ways of the opinion that
Def endant was not conpetent. (R 818-19, 858-60) However, Dr.
Ei senstein was not sure if he provided that opinion to Koch
pretrial. (R 819-21) Dr. Eisenstein stated that he did not
believe that Defendant could communicate relevant facts to his
attorney, manifest appropriate courtroom behavior and testify
relevantly. (R 832-33) He stated that the reason why a
conpetency hearing was held after the guilt phase was that
Def endant had been angry and verbally abusive to Koch and Dr.
Ei senstein during an interview in the jail. (R 834) He asserted
that he was afraid Defendant m ght physically attack them and
the interview was termnated. (R 834)

Dr. Eisenstein stated that he relied on the notation about
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the consunption of intoxicants in M. Schwartz’'s notes in
determ ning that Defendant was intoxicated. (R 836-38) He also
relied upon his interviews with famly nenbers. (R 838) The
famly nmenbers he spoke to concerning substance abuse history
and intoxication were M. Long, Valerie, Mchael, Leon and
Panela (R 839-42) He stated that Valerie was not w th Defendant
at the time of the crinme. (R 840-41)

Wth regard to Defendant’s upbringing, Dr. Eisenstein
questioned M. Long about why Defendant had been sent to |ive
with her and how the famly functioned while they were |iving
together. (R 842-44) He also inquired about Ms. Long’s son and
his relationship with Defendant’s sister Panela. (R 845-46) He
al so questioned the type of discipline that Ms. Long used wth
the children. (R 846-47) He observed the nice neighborhood in
which Ms. Long lived. (R 843-44) He found M. Long to be
distant with a bland affect. (R 847)

According to Dr. Eisenstein, Panela clained that her nother
was an alcoholic. (R 851) Ms. Long’s son Lawence would beat
Def endant for m sbehavior. (R 851) Defendant ran away severa
times by the age of 6 or 7. (R 851) Panela and Defendant woul d
drink. (R 851) They did not attend school regularly and went to
be with their nother when Defendant was 11 or 12. (R 851-52)

She characterized Defendant as a l|oner, who would cry and
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internalize his enmotions. (R 852)

According to Dr. Eisenstein, Leon clainmed that Ms. Long was
too strict with the children and required that they go to
church. (R 852-53) He asserted that Defendant and he drank and
did drugs together when Defendant was 14. (R 853) Leon averred
that Lawrence whi pped Defendant with a belt on Ms. Long' s orders
for msbehavior. (R 853) He <clained that Defendant had
overdosed when he was 13 or 14 and was hospitalized at JVH (R
853) He asserted that Defendant was first arrested around the
age of 15 or 16. (R 853) He clained that Defendant had been
wor ki ng for him doing |andscaping shortly before the nurders and
t hat Defendant was abusing cocaine and heroin at the time. (R
853) Leon asserted that Defendant was having violent outbursts
and that the famly had considered sending Defendant to Georgia
before the crime. (R 853-54) Leon reported that he had seen
Defendant after his arrest while they were both incarcerated.
(R 854)

Dr. Eisenstein claimed that the famly interviews were
extrenely inportant in determ ning Defendant’s alleged problens.
(R 855-56) He asserted that the background information allowed
himto assert that Defendant had a neuropsychol ogi cal i npairnent
before he was shot. (R 856-58)

On cross, Dr. Eisenstein admtted that he was aware of what
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was at issue in a capital proceeding and what was necessary to
conduct a conplete evaluation. (R 862) Before trial, he had
numer ous di scussions with Koch. (R 862) He knew Defendant was
bei ng evaluated by other nental health professionals, including
Drs. Lefler, Haber, Sevsush and Tooner. (R  863-64) Dr.
Ei senstein had spoken to Dr. Lefler. (R 864-65)

Dr. Eisenstein admtted that he had testified at the
m dtrial conpetency hearing that Defendant would be unable to
denonstrate appropriate courtroom behavior. (R 873) He averred
that his opinion was correct even after it was pointed out to
him that Defendant had done so. (R 873-74) He based this
testinmony on the interaction with Defendant after the gquilty
verdict. (R 874) He admtted that it was natural that a person
woul d be upset with his attorney under these circunstances but
claimed that Defendant’s reaction was exaggerated. (R 874)

Dr. Eisenstein clained that he had wanted to speak to
Defendant’s famly prior to trial but that the only famly
menber made available to himwas Ms. Long. (R 876-77) He had no
idea where the other famly nenbers were or if they would have
been available at that tinme. (R 877-78, 920-21) Defendant did
provide information to Dr. Eisenstein. (R 879)

Dr. Eisenstein admtted that Defendant had stated that he

was an average student. (R 879) The school records Dr.
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Ei senstein had indicated that Defendant had passed first and
second grade and had attended school regularly at that tinme. (R
880-81) The records from one grading period from ninth grade
indicated failing grades, but Dr. Ei senstein could not say
whet her Defendant was attending school regularly at that point.
(R 881-83) However, the records from the seventh grade
i ndi cated that Defendant had made B's and Cs with the exception
of art. (R 882) The records again shows C s in eighth grade.
(R 882)

Dr. Eisenstein stated that he had relied on a notation from
the 1975 hospital record regarding Defendant’s intellectual
functioning. (R 884-85) However, he admtted that he did not
know where this notation cane from and that it was contradicted
by a finding of average intelligence by the person who eval uated
Defendant in the hospital. (R 884-85) He insisted that the
records showed that Defendant was nentally ill even though the
doctor who discharged Defendant from the hospital found that
Def endant was not and recomrended that Defendant be placed in a
facility nmerely to address his tendency to run away and commt
crimes. (R 886-87) He admtted that Defendant was not
schi zophrenic. (R 887-88) He insisted that Defendant had to be
mentally ill because of the length of tinme that Defendant spent

in the hospital. (R 888) However, he acknow edged that he was
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unawar e of whether Defendant had been kept in the hospital for
that length of tine because another placenment for him could not
be found. (R 888-89)

He admtted that he had never seen hospital records
concerning the alleged 3 nonth stay for the alleged overdose
(R 889-90) He acknowl edged that Leon had told him that
Def endant was at JMH (R 884) He stated that he had attenpted
to get these records but that no such records could be found
(R 890) He admtted that it was possible that Defendant’s
famly had lied about the alleged hospitalization for the
al | eged overdose. (R 890)

He stated that the toxicology report would show whether a
drug was in a person’s system (R 891) He stated that he did
not know if it gave any indication of when a drug was consuned.
(R 891) He admtted that he did not know what drugs the tests
were designed to detect, when the blood was drawn and what the
results indicated. (R 891-92) Despite this lack of know edge,
Dr. Eisenstein insisted that the toxicology report was part of
the information he relied upon. (R 892)

Dr. Eisenstein stated that he was relying upon what Leon
told himeven though he did not know if Leon was being truthful.
(R 892-93) He acknow edged that Leon was all egedly intoxicated

at the tinme he alleged observed Defendant’s use of intoxicants.
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(R 893) He admtted that Leon’s information concerned a 1 to 2
week period before the crine. (R 894) However, Dr. Eisenstein
did not know when the crinme was conmtted. (R 894) As such, he
did not know how much tinme el apsed between when Leon |ast saw
Def endant using drugs and when the crinme was conmtted. (R 894)
Instead, Dr. Eisenstein was nerely relying on Leon’s statenent
t hat Def endant had been heavily consum ng cocaine and heroin in
the weeks before the murder. (R 894-95)

Dr. Eisenstein admtted that he had gi ven Def endant the MVPI
twce and that Defendant’s score on the F scale was extrenely
el evated both tinmes. (R 901-02) He acknow edged that this scale
had been designed to detect nmalingering but refused to admt
t hat Defendant was malingering. (R 901-03) Instead, his opinion
was that the high F scale neant that Defendant was crying out
for help. (R 902-03)

Dr. Eisenstein clainmed that he had waited to the mddle of
the hearing to interview Ms. Long again because it could not
have been arranged earlier. (R 903-04) He admtted that he had
not tried to call her. (R 904) He stated that Ms. Schwartz’'s
notes about her conversation wth M. Long were difficult to
read because the handwiting was poor. (R 904) He had not
attenpted to contact any of the other experts about their

conversations with Ms. Long. (R 904-05) He made no attenpt to
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determine if Ms. Long had given consistent information. (R 905)
He did admt that M. Long's version of Defendant’s upbringing
at the tinme of trial was inconsistent with his present version
and that the first version was consistent with what Defendant
had related to himat the tine of trial. (R 905-06)

Dr. Eisenstein admtted that Defendant had clainmed to have
been in New York from the ages of 11 to 13. (R 907) However,
the school records indicated that he was living in Mam between
the ages of 12 and 14. (R 907-08) As such, Dr. Eisenstein had
to admt that he did not know how | ong Defendant lived wth his
nmother. (R 908) He clainmed that it did not matter if he had
accurate informati on about where Defendant was living. (R 908-
09)

Dr. Eisenstein acknow edged that Defendant had not clained
to have had as bad an wupbringing as his famly nenbers now
claimed. (R 910-11) He clained that this was because of
Defendant’s personality type. (R 911) He admtted that it was
possible that the famly nenbers were lying or exaggerating. (R
912-13) However, he clainmed that |ying or exaggerating would not
affect his opinion. (R 913) He insisted that it was possible
for Defendant’s famly |life to have been as bad as clained
wi t hout anyone noticing or saying anything. (R 913-14)

Dr. Eisenstein insisted on answering questions regarding
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Def endant’s intellectual function with his 1Q score. (R 916-18)
However, he admtted that Defendant read and wote well and that
he enjoyed doing so. (R 914-19) Wen pushed, Dr. Eisenstein
stated that Defendant was able to communicate but had deficits
in his ability to abstract and had damage to his frontal |obe
because of the gunshot wound. (R 918)

Dr. Eisenstein insisted that the fact that Defendant had not
lived with Ms. Long for 20 years before he commtted these
murders did not change his opinion. (R 925-26) He clained that
even if each piece of information he had been provided regarding
Def endant’s wupbringing was incorrect, his opinion would be the
sane. (R 921-25, 927-30) He stated that even if Defendant had
led a productive and law abiding life for a period of tineg,
Def endant was still wunable to conform his conduct to the
requi renents of the |aw and was under extrenme enotional distress
at those tines. (R 925-26)

Panela MIls, Defendant’s older sister who was born on
Novenber 10, 1957, testified that she had not seen Defendant for
20 years before the evidentiary hearing. (R 944-46, 949) M.
MIls stated that she and Defendant had 3 brothers Lionel, Frank
and M chael and one sister Valerie. (R 947) According to M.
MIls, Valerie lived with their grandnother Beatrice Brown. (R

948) Their nother died in 1982. (R 948-49) Ms. MIls had no
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recollection of ever living with her nother. (R 949) Instead,
Ms. MIls, Defendant and their cousin Leon lived wth M. Long
and her famly. (R 949-50)

Ms. MIls stated that Ms. Long treated Defendant, Leon and
her as stepchildren and thought the world of her own son
Lawrence. (R 951) She clained that they were beaten daily. (R
951-52) She stated that Lawence “took advantage of [her]
sexual ly” a few tines when she was 6 or 7. (R 952) She stated
that she becane pregnant by Lawence and had a child around the
age of 10. (R 952) Shortly after her son Virgil was born, M.
MIls nmoved to New York to live with her nother, Valerie and
M chael. (R 953)

She clainmed that Defendant joined the famly in New York
when he was 11. (R 953-54) She stated that her nother did not
supervise the children because she was drunk. (R 954) She
stated that the children would also drink. (R 954) However, she
did not drink when she lived with Ms. Long. (R 954) She stated
that she never saw Leon drink or use drugs when he lived with
Ms. Long. (R 956-57)

She al so used drugs when she lived with her nother. (R 954-
55) She stated that she had a substance abuse problem until she
entered rehab in 1989. (R 955, 966) After |leave rehab in New

York, she was in a halfway house for 9 nonths. (R 955) She
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presently lives by herself in New York and is trying to stay off
drugs. (R 956) In 1992, Ms. MIls was diagnosed with AIDS. (R
956)

She stated that she, Defendant and Leon were beaten for
failing to behave as Ms. Long wanted. (R 957) She stated that
the beatings would | eave bruises and welts on their bodies. (R
959) She clained that she and Defendant were slow |earners and
that Ms. Long made them do extra school work. (R 959)

She stated that she was not contacted by Koch or any
investigators prior to trial. (R 960) She averred that she
woul d have cone and testified had she been contacted. (R 960)

On cross, Ms. MIls admtted that she was not in touch wth
her famly from 1990 wuntil 1997 or 1998. (R 961-62) She
acknow edged that she did not know how to contact her famly and
did not even renmenber their nanes during this time. (R 962) She
had no idea that Defendant had been arrested and convicted, and
no one in the famly knew where she was. (R 962-63) Ms. MIIs
owned no real property, did not have a car and did not have a
driver’s license. (R 963) From 1986 to 1989, Ms. MIIls lived on
the street and had never provided a forwarding address to the
post office. (R 963, 967) Beginning in 1989, Ms. MIls spent 42
days in rehab, 9 nonths in a halfway house, a couple of nonths

living with a sponsor, 6 nonths in a recovery house and then
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moved into her own apartnment. (R 967-69)

Ms. MIls was never arrested in New York. (R 970) She did
have a social security nunber and did receive public assistance.
(R 970-71) Wien she had her own apartnent, she did have
utilities and a phone in her nane. (R 972)

Carl Leon MIller, Defendant’s cousin, testified that he
lived with Defendant, Valerie, Panela and Lawence at Ms. Long’'s
home. (R 974-75) Leon admtted that he had an extensive
crimnal history beginning at the age of 17 and had been
incarcerated. (R 975-76) His first arrest was for shooting Ms.
Long because she had cut his hair. (R 976-77) Leon stated that
Def endant was the first child to go to live with Ms. Long and
that he cane to live there when Defendant was about 6 and Leon
was 10 or 11. (R 977) He stated that Panela and Valerie joined
the household later but did not remain in the house for very
long. (R 977-78)

Leon stated that about a year to a year and a half after he
cane to live with Ms. Long, Lawence noved into the hone. (R
978) He clained that he did not |ike Lawence because Law ence
woul d beat the children with a belt. (R 979) Leon stated that
Lawrence acted as the enforcer for M. Long and would beat
Defendant. (R 983)

Leon stated that he left Ms. Long’s hone at 17 because he
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did not care to behave in the manner which M. Long expected.
(R 979-80) Leon then stated that he lived in Ms. Long s house
for 12 years. (R 980) Wen the lower court pointed out that
Leon could not have lived there 12 years if he came to live
there at 10 or 11 and left at 17, Leon stated that he probably
had the wong ages. (R 980)

Leon claimed that Ms. Long lived with his uncle, then with
a Sgt. Hunt and finally with Rev. Long. (R 981-82) Leon
asserted that Sgt. Hunt noved out after he was threatened by
famly nenbers for beating Leon and Defendant. (R 982) He
stated that Rev. Long did not beat them (R 982)

Leon stated that Panela probably lived in the house for
“some years” but he could not be sure how long. (R 983) He
stated that Panela was the first to | eave and went to New York.
(R 983) Valerie left and went to live with their grandnother in
Mam . (R 984) According to Leon, Defendant |eft when he was 12
to 13. (R 984)

Leon clainmed that he began using drugs around the age of 13
or 14. (R 984) He asserted that he used all kinds of drugs. (R
984) Leon stated that Defendant used drugs with him and that he
gave drugs to Defendant. (R 985) Leon stated that he began
selling drugs at 15 and that Lawence sold drugs as well. (R

985)
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Leon saw Lawrence chasing Panela and putting his hands on
her in a sexual way. (R 986-87) Wile living in the house,
Panel a becane pregnant. (R 987) Leon believed that Lawence was
the father. (R 987)

Leon | ast saw Defendant in Decenber 1990. (R 987-88) They
were at Aunt Beatrice’s home smoking crack and drink wth
M chael and Valerie. (R 988) He thought that it was the day
before the nurder but did not renmenber what tinme of day. (R
988-89) He denied having seen Defendant since that tinme. (R
989)

Leon stated that he lived at Beatrice Brown’s home from 1990
to 1992. (R 990) He admtted that in 1991, he spent a year in
jail. (R 990) He stated that he did not speak to Defendant’s
attorneys or investigators during this tinme. (R 991) He clained
not to know that Defendant had been arrested for nurder but
|ater admitted that he had |earned from famly nenbers before
trial. (R 991)

On cross, Leon denied having introduced Defendant to drugs.
(R 993) He did not know how ol d Defendant was when he started
using drug with him (R 994)

He stated that on the day when he was at Ms. Brown’s hone
usi ng drugs, Defendant was injecting drugs. (R 995 He clained

that when Defendant canme honme from prison, he lived at M.
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Brown’s hone. (R 995-96) During the weeks between when
Def endant cane hone and commtted this crine, Leon clainmed to
have seen Defendant injecting drugs. (R 995-96) Leon asserted
that he was smoking crack and drinking to the point of
i ntoxi cati on when he saw this. (R 997)

Leon admtted that he had seen Defendant when Leon was in
jail in 1991. (R 998) He clained that he did not know why
Def endant was incarcerated although he did think that Defendant
had been charged with rmurder. (R 998-99) He admtted that he
was allegedly living with Defendant at the tinme, that he knew
Def endant had not conme home, that he had seen a report on the
crime on television and that the famly was talking about it.
(R 1000) He acknow edged that he did know that Defendant had
been charged with these crines. (R 1000-01) However, he clai ned
not to know that M. Brown and M. Long were speaking to
Def endant’ s attorneys. (R 1001)

He stated that he did not know because he was too busy doing
his “own thing” to focus on what was happening around him (R
1001-02) He admtted that he was in no condition to testify at
the time of trial because of his drug problem but clained that
he would have cleaned hinmself up to testify. (R 1002) He
claimed to have a good nenory but could not renmenber when he had

been arrested or why. (R 1002-03) He clainmed to have had too
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many arrests and not to have a good nenory for dates. (R 1003-
04)

He later clainmed to have lived in Louisiana and Texas in
1991. (R 1005) He then stated that he only lived in Louisiana
and Texas for a couple of weeks. (R 1007-08) He stated that at
sone tinme, he saw Defendant overdose on pills. (R 1005-06) He
stated that Defendant was taken by anbulance to JMH for
treatnent of the overdose. (R 1006-07)

Dr. Merry Haber, a psychologist, testified that she was
asked to evaluate Defendant pretrial. (R 1009-10) At the tine,
Dr. Haber was told about the crinme and Defendant’s injury. (R
1011) Dr. Haber was provided with M. Schwartz’s notes and
Defendant’s prison records. (R 1012) The letters from Koch
indicated that information that she was provided although she
did not renenber being given contact information for siblings
that was reflected in the letters. (R 1012-13)

On January 20, 1992, Dr. Haber conducted a screening
eval uati on and asked about Defendant history, including famly
background, crimnal history, education history and substance
abuse history. (R 1013-14) During this interview, Defendant was
responsive to questions. (R 1014) He clainmed to have been in a
car accident that did not result in his hospitalization that

caused himto have headaches and di zziness thereafter. (R 1015)
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He related that he had been placed in JMH for evaluation after
stealing a gun from soneone. (R 1015) He relied an extensive
hi story of drug abuse beginning at age 12 or 13. (R 1015-17) He
stated that he had overdosed on quaal udes and valium at the age
of 16. (R 1016) Dr. Haber asserted that Defendant had track
marks on his arm from injecting cocaine at the time of her
interview (R 1017) He told Dr. Haber that he had lived with
his nother as a young child and went to live with Ms. Long at
age 6 and remained there for 6 years. (R 1018) He stated that
he ran away from hone as a teenager and eventually went to New
York for 3 years. (R 1018) He provided the nanes of his sister
Val eri e and cousin Leon. (R 1018) Dr. Haber stated that
after speaking to Defendant, she spoke to the nedical staff at
the jail who allegedly stated that Defendant showed signs of
being in drug withdrawal. (R 1019)

In February 1992, Dr. Haber net wth Defendant aunt,
grandnot her and school teacher. (R 1020) M. Long told Dr.
Haber that Defendant lived with her frominfancy until he was 12
or 14. (R 1021) She stated that Leon joined the household | ater
and that she always had a paid babysitter for the boys. (R
1021-22) She stated that Defendant was a good child and
acconpani ed her to church until the age of 12. (R 1021-23) Wen

Def endant was between 12 and 14, he cane hone one day and was
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not hinself. (R 1022) Ms. Long called the police, who stated
that Defendant was sniffing transmssion fluid. (R 1022)
Def endant then began skipping school and running away. (R 1022)
By this time, Defendant was also stealing and spent tine in
state school. (R 1022)

Ms. Long related that Leon brought drugs into the house, and
she reported himto the police. (R 1022) She tried to get Leon
to go to community college, but he would not go. (R 1022)
Eventual ly, Leon wecked M. Long’'s car and was kicked out of
the house. (R 1022) Ms. Brown also reported that Defendant had
a good home as a child. (R 1023)

After doing this work, Dr. Haber reported her results to
Koch. (R 1024) She then heard nothing further about the case.
(R 1024- 25)

In preparation for the post conviction hearing, Dr. Haber
was provided wi th background information. (R 1025) She did not
recall having been given the school records, the 1975 hospital
records or the affidavits fromthe famly nmenbers. (R 1026-27)
Dr. Haber stated that based on this information and her work
pretrial, she would have been able to testify to nonstatutory
mtigation. (R 1027) Dr. Haber believed that Defendant had a
severe substance abuse problem (R 1027-28) She also stated

that she could have testified that Defendant was abused as a
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child based on the affidavits. (R 1028-29)

In reviewwng the 1975 hospital records, Dr. Haber opined
that the admtting diagnosis of schizophrenia was wong. (R
1029-30) Instead, she stated that the synptonms would have been
i ndicative of substance abuse by a teenager. (R 1030) She
believed that the final diagnosis of wunsocialized aggressive
behavior was correct. (R 1030) She believed that the records
i ndi cated that Defendant needed to be placed in a residentia
juvenile drug treatnent program (R 1030)

Based on Defendant’s history, Dr. Haber would have
recommended neuropsychol ogi cal testing. (R 1031) She was
concerned that Defendant mght suffer from fetal al coho
syndrome. (R 1031) She also had seen reports of head trauna.
(R 1032)

Dr. Haber stated that she would have read Ms. Schwartz’'s
notes when they were provided to her pretrial. (R 1034) These
notes confirmed Dr. Haber’'s finding of substance abuse. (R
1034)

On cross, Dr. Haber admtted that she had information
concerning Ms. Long, M. Brown, M. Witney, M. Edwards and
Def endant’s siblings. (R 1036-38) She only renenber speaking to
Ms. Long, Ms. Brown and Ms. Edwards. (R 1037-38) She had been

told about the alleged overdose and that Defendant was all egedly
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admtted to JMH (R 1038-39) She stated that she had never seen
any hospital records to substantiate this information and did
not know if it was true. (R 1039) Dr. Haber admtted that she
had been provided wth contact information for Ms. Schwartz, M.
Sastre and Drs. Lefler, Eisenstein and Sevsush. (R 1040)

Dr. Haber was not of the opinion that any statutory nenta
mtigators applied. (R 1041-42) She stated that the only thing
that she could testify to was substance abuse and child abuse
and that the child abuse diagnosis depended on the veracity of
the famly affidavits. (R 1042-43) She stated that she would
find chil dhood abandonnment even if Defendant never |lived wth
hi s nother and had been adopted into a good hone. (R 1042-43)

Dr. Haber admtted that Defendant had not been found to be
on drugs when tested in prison. (R 1043-44) She stated that if
the new information regarding famly abuse was not accurate, she
would not find child abuse as it is contrary to the information
provided pretrial. (R 1044-45) She admtted that Defendant was
al ready being seen by a neuropsychol ogi st and a neurol ogi st and
stated that she would have wanted to talk to these doctors if
she had continued on the case. (R 1046)

Dr. Haber stated that the length of tinme that soneone was
in wthdrawal depended upon the drug use. (R 1047) She had seen

peopl e take a couple of days to go into alcohol withdraw and a
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week to go into cocaine withdraw. (R 1047-48)

Dr. Haber admtted that she had spoke to Dr. Lefler before
trial. (R 1050-51) She stated that she would have assisted in
|ocating famly nenbers if she had continued on the case. (R
1052)

Dr. Haber admtted that Defendant could not have been |iving
with his nother between the ages of 14 and 16 because he was in
juvenile detention. (R 1054) Instead, the records indicated
t hat Defendant had to have been 16 or 17 when he went to New
York. (R 1055)

Dr. Jethro Tooner, a psychologist, testified that he was
asked to evaluate Defendant for mtigation by Koch pretrial. (R
1087-89) In conducting this evaluation, Dr. Tooner saw Defendant
on 3 occasions and reviewed school records, prison records and
Ms. Schwartz’s notes. (R 1090, 1093) He also spoke to Ms. Long
and Vera Edwards, one of Defendant’s teachers. (R 1090-91)
Based on this information, Dr. Toonmer found that Defendant cane
from a dysfunctional famly and had borderline personality
di sorder. (R 1091)

In preparation for the evidentiary hearing, Dr. Toomer had
reviewed statenments from Defendant’s famly nenbers, prison
records, the 1975 hospital records and information about the

ot her experts opinions. (R 1091-92) Dr. Toonmer had not seen the
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1975 hospital records and the toxicology report before trial.
(R 1093-94) Sone of the prison records were different than the
ones he saw pretrial. (R 1093-94) Dr. Tooner had known that
Def endant was being evaluated by at |east one other expert but
did not recall know ng who the other experts were. (R 1095)

Dr. Toomer stated that the new information reinforced his
prior opinions in the case. (R 1095-96) He clainmed that the new
information provided a different version of Defendant’'s life
wth M. Long. (R 1096-97) Dr. Toonmer felt that the 1975
hospi t al records were inportant because of the admtting
di agnosis, which he believed was based on clinical observation
and indicated that Defendant was out of control. (R 1098-99) He
stated that the fact the discharge diagnosis was different did
not affect his opinion of the inport of the records. (R 1099-
1100) He opined that these records showed a history of inpulse
control and was indicative of a history of dysfunction. (R
1104- 05)

Dr. Tooner stated that the new records were inportant to his
di agnosis of substance abuse. (R 1101) However, he admtted
that he was aware of an extensive history of substance abuse
pretrial. (R 1101) Dr. Toonmer also felt that the toxicology
report hel ped him evaluate Defendant’s |evel of intoxication at

the tinme of the crine. (R 1102) Dr. Tooner did not recall
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di scussi ng substance abuse with Koch pretrial. (R 1102)

On cross, Dr. Toomer admtted that he was aware of the 1975
hospitalization and had asked for records fromit. (R 1109-10)
However, he was informed that they were unavailable. (R 1109-
10) He stated that the admtting diagnosis would have been based
in part on the statenents from the people who brought Defendant
to the hospital. (R 1110-11) He clainmed that a “mni nental
status” evaluation wuld also be part of the admtting
di agnosis. (R 1111-12) He had noted that the records indicated
that the hospitalization may have been provoked by Defendant’s
attenpt to get out of juvenile detention. (R 1112) He stated
that he did not consider that notation to be indicative of an
attenpt to mani pul ate the system and woul d have to be considered
with other information. (R 1112)

Dr. Tooner admitted that he had been aware of nobst of the
information in the records pretrial. (R 1113) He admtted that
he had school records and prison records from Defendant’s prior
incarcerations pretrial. (R 1114-15) He knew Defendant had been
referred to substance abuse treatnment before these crines and
had refused treatnent. (R 1115) He was aware that Defendant
clainmed to have been beaten as a child by his cousin Law ence.
(R 1116-17) He knew that Ms. Long was a perfectionist, that the

rules of her home were mde known to Defendant and that
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Def endant was swiftly punished for breaking those rules. (R
1117-18) He was aware of the history of substance abuse and the
all eged overdose. (R 1119-20) He admtted that the 1975
hospital records did not <contain new information but only
provi ded details of existing information. (R 1120-21)

Dr. Tooner admtted that he had still not seen any records
to substantiate the alleged overdose. (R 1121) As such, he
could not be sure that it ever happened. (R 1121-22) However,
he believed it was true because it was noted in the history in
the 1975 hospital records. (R 1122-24) He admtted that the
records did not show that Defendant was ever nedicated or
received any treatnent during this hospitalization. (R 1124-26)
However, he insisted that the admtting diagnosis was nore
reliable that the discharge diagnosis because patients received
treatnent and nedication while hospitalized. (R 1124-26) He
admtted that the discharge diagnosis was consistent with his
trial testinony. (R 1127) He insisted that they had to have
done sonething with Defendant during his stay other than the
observation and testing indicated in the record. (R 1129-30) He
admtted that the records did not indicate that Defendant was
mentally ill. (R 1130)

Dr. Toonmer admitted that his testinony had not changed from

the tinme of trial. (R 1130-31) Instead, he stated that the
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additional record only reinforced his original opinion. (R
1130-31) He stated that he had not checked to see what
i nformation he had pretrial and how that i nformation
corresponded wth the information he was given by post
conviction counsel. (R 1131-35) He did claim to have checked
the prison record and to have determned that he was given
additional record. (R 1135)

Dr. Tooner stated that he normally woul d have spoke to ot her
experts about a defendant if possible. (R 1135) He had no
recollection of his discussions with Koch. (R 1136) He stated
that even if the information for famly nenbers was not entirely
true, it wuld not have affected his opinion because it
corroborated what Defendant had told him (R 1136-37)

Dr. Toonmer stated that the toxicology report showed a
pattern of substance abuse. (R 1138) Dr. Tooner did know what
substances the tests were designed to detect. (R 1138-40)
However, he had no idea what the report neant in terns of anount
consuned and time of consunption. (R 1140) Dr. Toonmer stated
that he did not have sufficient information to determne if
Def endant was intoxicated at the time of the crime. (R 1141-43)

Dr. Toomer opined that Defendant had borderline to average
intellectual functioning. (R 1156) He admtted that he had

previously testified that Defendant’s intellectual functioning
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was average. (R 1156) He claimed never to have determned if
Def endant was conpetent and did not recall if he had ever
communi cat ed any concerns about Defendant’s conpetence to Koch
(R 1154-55) However, he stated that if he had been concerned,
he woul d have told Koch. (R 1155)

The State presented the testinony of Vera Edwards,
Defendant’s third grade teacher. (R 1161-62, 1168) M. Edwards
knew Ms. Long because Ms. Edwards’ daughter attended Ms. Long’'s
daycare. (R 1163) Ms. Long had contacted Ms. Edwards pretria
and ©Ms. Edwards had spoken to sone of the experts about
Defendant pretrial. (R 1164-655)

Ms. Edwards stated that she renenbered Defendant as a very
al ert student whose appearance and discipline were acceptable.
(R 1165) She stated that Defendant was well prepared for
school. (R 1165) She did not recall Defendant ever having
academ c or disciplinary problens. (R 1166) She stated that
Def endant was an above average student. (R 1166)

Ms. Edwards was in daily contact with Ms. Long, who was
al ways concerned about Defendant, and had made sure that M.
Long was a good caretaker because she kept M. Edwards’
daughter. (R 1166-67) As a teacher for nore than 30 years, M.
Edwards was aware of signs of abuse in children beyond sinple

injuries. (R 1167) Defendant never exhibited any signs of being
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abused. (R 1167-68)

Virgil Brown testified that he is the son of Panela MIIs
and Lawence Brown. (R 1185) He was born on April 9, 1972. (R
1185)

Dr. Charles Mitter, a psychiatrist, testified that he did
a court-appointed evaluation of Defendant at the tinme of trial
(R 1187-90) Dr. Mitter evaluated Defendant between the qguilt
and penalty phases and was aware that Defendant was upset wth
Koch. (R 1190-91) Defendant explained that he was upset because
Koch had not done sone of the things that he wanted done. (R
1191) Specifically, Defendant had clainmed that Koch had advised
him not to testify, and Defendant thought that was poor advi se.
(R 1193)

Prior to evaluating Defendant, Dr. Mitter had the hospita
records for the gunshot wound, Dr. Tooner’'s report and
deposition, police reports, prison nedical records and Dr.
Ei senstein’s notes and records. (R 1194-95) Dr. Mitter found
Def endant conpetent to stand trial. (R 1195-96) He found
Def endant’ s thinking clear and organized and saw no signs of
mental illness. (R 1196-97) Defendant gave Dr. Mitter a famly
hi story consistent with what he had told Dr. Tooner. (R 1198)
He told Dr. Mitter about the 1975 hospitalization and the

al | eged overdose. (R 1198) Defendant felt neglected and stated

57



that the beatings were for msbehavior. (R 1199-1200) Defendant
also told Dr. Miutter about his history of substance abuse. (R
1200-01) Defendant acknow edged having been sent to 4 different
drug rehab progranms and not having attended any of them (R
1201) Defendant stated that he did not go because he did not
need treatnment. (R 1201)

Dr. Mutter found no evidence of mmjor nental illness. (R
1201) Instead, Dr. Miutter stated that Defendant had antisoci al
personality disorder, which was consistent with the discharge
di agnosi s of wunsocialized aggressive disorder. (R 1201-02) Dr.
Mutter found that Defendant could be manipulative. (R 1202-03)
As a sociopath, Defendant was nore prone to |lie and to
exaggerate synptons. (R 1203-04) Dr. Mutter stated that
Defendant’s use of drugs was a voluntary choice Defendant had
made. (R 1205-04) Dr. Mitter believed that the toxicology
report showed that Defendant was not intoxicated at the tine of
the crime. (R 1206) Dr. Mitter did not believe that Defendant
was under extrenme mental or enotional distress and the 1975
hospital records did not change that opinion. (R 1206-07) He
believed that Defendant did have the capacity to appreciate the
crimnality of his conduct and to conform his conduct to the
requirenents of the law. (R 1226)

On cross, Dr. Mutter stated that an admtting diagnosis is

58



based on superficial observations and that a di scharge diagnosis
was a better idea of the real state of the person. (R 1213-14)

Dr. WIlliam Hearns, the director of the toxicology |ab at
t he nedical examner’s office, testified that he had a doctorate
in pharmacol ogy with a speciality in toxicology. (R 1238-39) He
had worked in toxicology for 21 years. (R 1239) He had studied
both legal and illegal drugs and had studied the synptons of
w thdraw. (R 1239-40) He had testified as an expert on drug
w thdraw and the analysis of blood for illegal drugs between 200
and 300 tinmes. (R 1240) He had published peer reviewed articles
on pharnmacol ogy and toxicology, particularly cocaine. (R 1242)
He had done research in the effects of cocaine and was
affiliated with a drug treatnent program (R 1243-44) Based on
these qualifications, the State asked that Dr. Hearns be
declared an expert in the areas of pharmacol ogy, toxicology, the
effects of drugs on the body and withdraw from drugs. (R 1241)
Def endant objected to Dr. Hearns being allowed to testify to the
effects of drugs on the body. (R 1244) The State asserted that
Dr. Hearns was qualified to give an opinion of intoxication and
wi thdraw. (R 1244) The trial court permtted Dr. Hearns to
testify to the physiological effects of drugs. (R 1245)

Dr. Hearns stated that he had conducted a toxicol ogical

assessnment of blood drawn from Defendant at 1:40p.m on the day
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of the crime. (R 1245-48) The hospital records indicated that
Def endant had no alcohol in his system at that tine. (R 1248)
Hs analysis confirmed that finding. (R 1248) The blood was
also tested for the presence of opiates, including heroin, and
none was found. (R 1248-49)

The bl ood did show a trace of cocaine too small to neasure
and a netabolyte of cocaine. (R 1249) Dr. Hearns stated that
cocaine was elimnated from the body such that it is
undetectable in between 6 and 10 hours. (R 1249-50) As such,
Dr. Hearns opined that Defendant had used sonme cocaine in the 10
hours before the blood was drawn. (R 1250) He believed that the
cocai ne had been ingested at least 2 to 3 hours before the bl ood
was drawn. (R 1251) Because of the anmount of the netabolye, Dr.
Hearns stated that Defendant had taken nore than one line of
i nhal ed cocaine but had not taken a |large anount. (R 1250) The
amount of cocaine in Defendant’s blood was insufficient for him
to have been under the influence of cocaine. (R 1251)

Dr. Hearns stated that heroin w thdrawal would onset within
12 to 24 hours after a person last took the drug. (R 1252) The
person woul d becone agitated and have nausea, cranps, diarrhea,
vomting and goosebunps. (R 1252) After about 5 days, the
person would come out of withdraw. (R 1252) Dr. Hearns stated

that alcohol wthdraw synptonms would include hallucinations,
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convulsions, an inability to regulate body tenperature and
el ectrolyte disturbances. (R 1252-53) Alcohol wthdraw can be
life threatening and would have been treated w th nedication.
(R 1252-53) The nedical records indicated that Defendant
remained in the hospital for 14 days. (R 1254) Dr. Hearns
opi ned that Defendant would not have still been in wthdraw by
the tine he was discharged unless he was given narcotics and
sedatives in the hospital. (R 1254-55)

Dr. Hearns stated that if the nurders had been commtted
between 11:00a.m and noon, Defendant could not have been
intoxicated at that tinme based on the levels in his blood. (R
1255-56) Instead, Defendant would only have been feeling a mld
stinmulant effect that would not have affected his judgnent or
behavior. (R 1256) Defendant would have had the ability to
appreciate the crimnality of his conduct and to have conforned
his conduct to the requirenents of the law at the time of the
crime based on the level of cocaine in his blood. (R 1257-58)
The level of cocaine in his blood would not have caused
Def endant to have been under an extrenme nental or enotional
di sturbance. (R 1258-59)

On cross, Dr. Hearns stated that it was possible for a
person to be under the influence of cocaine and not i ntoxicated.

(R 1277) He stated that at mld doses a person under the
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i nfluence of cocaine would exhibit increased reaction tinme and
dexterity. (R 1277) At higher doses, cocaine would cause
agitation and behavioral changes. (R 1277) The |evel of cocaine
and netabolyte in Defendant’s blood indicated that he was not at
a high dose for several hours before the blood was drawn. (R
1277-78)

On redirect, Dr. Hearns stated that Defendant’s nedical
records did not reflect the admnistration of drugs other than
Tyl enol and Tylenol 3, which would not have del ayed w thdraw.
(R 1281, 1287) Dr. Hearns stated that cocaine did not produce
synptons of physical withdraw. (R 1282) Instead, the person
woul d exhibit sleep disturbances and nervousness. (R 1282)
Heroin and alcohol wthdraw would have physically noticeable
synptons. (R 1283)

On March 8, 2001, the post conviction court entered its
witten order denying Defendant’s notion for post conviction
relief. (R 379-96) It summarily denied those clains on which an
evidentiary heari ng had not been ordered as | egal ly
insufficient, procedurally barred or both. Id. Wth regard to
the claim of ineffective assistance of counsel, the Court found
t hat Def endant had not proven either deficiency or prejudice. It
rejected the claim that counsel was ineffective for failing to

investigate and present mtigation and for failing to seek a
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pretrial conpetency determ nation on both prongs of Strickland
| d.
Thi s appeal foll ows.
SUMVARY OF THE ARGUMENT

The | ower court properly rejected the clainms of ineffective
assi stance of counsel at the guilt and penalty phases. The | ower
court properly found that the claim regarding the notion to
w t hdraw as counsel based on an alleged conflict of interest was
procedurally barred. Mreover, the claimis neritless. Defendant
has not specifically alleged what rulings on the public records
i ssues were allegedly erroneous or what public records for what
agencies he did not receive. Mreover the lower court’s rulings
on the public records issues were proper. The claim of insanity
to be executed is not properly raised at this tine.

ARGUVMENT
THE LOWER COURT PROPERLY REJECTED THE CLAI M5
OF | NEFFECTI VE ASSI STANCE OF COUNSEL AT THE
GUI LT PHASE.

Def endant first asserts that the lower court erred in
denying his clains that his counsel was ineffective at the guilt
phase. He first asserts that the l|lower court should not have
rejected his claim of ineffective assistance of counsel for
failing to investigate and present voluntary intoxication as a

def ense. He next contends that the |ower court inproperly denied
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an evidentiary hearing on his <clains that counsel was
ineffective for failing to present evidence of gunshot residue
tests, for failing to strike Juror Carpenter, Juror D cus and
Juror Wallo, for failing to question the venire about voluntary
intoxication, and for failing to ensure Defendant’s presence at
critical stages of trial. However, the lower court’s resolution

of these clains was proper.
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A VOLUNTARY | NTOXI CATI ON

Def endant contends that the | ower court erred in denying his

claim that his counsel was ineffective for failing

investigate and present a claim of voluntary intoxication

| ower

stati

to

The

court denied this claim after an evidentiary hearing,

ng:

Def endant al so asserts t hat counsel was
ineffective for failing to present a defense of
intoxication. An evidentiary hearing was held on this
i ssue. Defendant’s trial counsel, Art Koch, testified
that although he may have provided the nental health
experts wth evidence regarding the Defendant’s
i ntoxi cation, because the Defendant told him he was
not intoxicated at the tinme of the incident he chose
not to present this defense. Koch further testified
that in his extensive experience as a defense attorney
in capital cases that juries generally did not accept
intoxication as a mtigating circunstance.

In light of the fact that Defendant’s trial
counsel was aware of the possibility of presenting an
i ntoxi cation defense and chose not to do so as a
matter of trial strategy, his representation can not
be deened ineffective. Johnson v. State, 25 Fla. L.
Weekly S578, S581 (Fla. July 13, 2000)("“Counsel’s
strategic decisions wll not be second guessed on
collateral attack”) and Reneta v. Dugger, 622 So. 2d
452, 455 (Fla. 1993).

Even if trial counsel was deficient for failing to
present a defense of voluntary intoxication, his
deficiency does not rise to the level of ineffective
assi stance of counsel as required by the second prong
of Strickland, supra. In order to neet this second
prong, the Defendant would have to show that an
i ntoxi cation defense was likely to succeed and but for
trial counsel’s deficient performance, he would have
prevailed at trial. Here, that show ng was not nade.

The toxicology report presented as evi dence showed
that the level of intoxicants in the Defendant’s
system were insufficient to have caused him to be
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intoxicated at the time of the crine. This evidence
was supported by the testinony by Dr. WIIliam Hearns,
the director of +the toxicology departnment at the
medi cal exam ners office, who reviewed the toxicol ogy
report of blood drawn from the Defendant approxi mately
two (2) hours after the incident occurred. Dr. Hearns
further testified that the anobunt of cocaine and
metabolite found in the Defendant’s blood were
insufficient to have caused his intoxication at the
time the nurders occurred.

The defense presented the testinony of both Dr.
Fisher and Dr. Eisenstein, who suggested that the
Defendant was in fact intoxicated at the tinme of the
crinme. However, their opinions were based on
information provided to them by a nunber of famly
menbers and contradicted the conclusions contained in
the toxicology report. Both doctors testified that
they were not able to read the toxicology report,
whi ch indicated that the Defendant was not i ntoxicated
at the time of the crinme. This Court finds that both
of the opinions of the doctors are contradicted by the
medi cal evi dence, based upon inadm ssabl e hearsay, and
not credible.

The evidence at trial showed that the Defendant
had told a nurse caring for himin the hospital that
he “had to kill” the victins because they owed him
money. (T. 1332) Based upon the nedical evidence, as
well as the Defendant’s statenent of intent, defense
counsel’s decision not to present the issue of
intoxication was reasonable. Even if it had been
presented, it is not probable that it wuld have
affected the outcone of the trial.

(R 383-85)

In reviewing these findings, this Court is required to
accept the lower court’s factual findings to the extent that
they are supported by conpetent, substantial evidence. Stephens
v. State, 748 So. 2d 1028, 1033-34 (Fla. 1999). However, this

Court may independently review the lower court’s determ nation
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of whether those facts support a finding of deficiency and
prejudice to support a holding that counsel was not ineffective.
| d.

Def endant first asserts that the lower court erred in
accepting Koch's testinony that he nmade a strategic decision not
to present a voluntary intoxication defense. He instead contends
that the |ower court should have rejected this testinony because
Koch rejected an intoxication defense as a matter of persona
bias wthout any investigation. However, the |ower court
properly rejected this claim

Koch testified that Defendant informed him that he was not
intoxicated and that he had not committed the crine. (R 521,
587-88) He stated that he had decided not to pursue an
i ntoxication defense because such a defense was generally
received badly by juries. (R 521-22, 616-17, 620-24) Wile
Koch did at one point characterize his rejection of intoxication
as a personal bias, he went on to explain that his “persona
bi as” was not based on his personal feeling about i ntoxication
(R 616-21) Instead, it based on his 22 years of experience as
a crimnal defense attorney, his 14 years of experience
representing capital defendants, his discussions with people who
had served on juries and his research of jury studies on the

issue. (R 616-21)
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This Court has previously held that the rejection of a claim
of ineffective assistance of counsel for failing to present a
voluntary intoxication defense is appropriate where the
def endant has denied committing the crime. Rivera v. State, 717
So. 2d 477, 485 (Fla. 1998); Reneta v. Dugger, 622 So. 2d 452,
455 (Fla. 1993). This Court has also found that a defense
attorney’s decision not to present an intoxication defense
because the attorney thought that juries were not responsive to
such defenses was an appropriate strategic decision. Johnson v.
State, 769 So. 2d 990, 1001-02 (Fla. 2000). As a fair reading of
Koch's testinony is that he did not present a defense of
voluntary intoxication because he was presenting an inconsistent
defense based on Defendant’s statenents and because juries do
not accept such defenses, the |lower court properly rejected this
claim It should be affirned.

Def endant asserts that Koch's strategic decision should be
over| ooked because he asserts that Koch did not sufficiently
investigate the issue of intoxication before making the
decision. However, the Eleventh GCircuit Court of Appeals
recently rejected this argunent. In WIIlianmson v. Moore, 221
F.3d 1177, 1179 (11th Gr. 2000), the defendant contended that
his counsel was ineffective for failing to present a defense of

self defense. WIllianson alleged that his counsel’s strategic
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decision was flawed because it was not nmade after an
i nvestigation. The Court rejected this claim stating:

But, no absolute duty exists to investigate

a particular Iine of defense. Counsel’s

deci sion not to conduct a defense need only

be reasonable. This Grcuit has refused to

conclude that tactics “can be considered

reasonable only if they are preceded by a

“thorough investigation”
|d. Here, counsel’s decision not to investigate was reasonabl e.

Def endant told Koch that he had not conmtted the crinme and
was not intoxicated. Koch had read the toxicology report and
knew that it showed traces amount of cocaine and a netabolite
thereof. (T. 394) As Dr. Hearns testified, the anobunt of cocaine
and the netabolite were insufficient to have caused Defendant to
be intoxicated between 11:30 a.m and noon. The report indicated
that it was an analysis of adm ssion blood, and the nedical
records showed that the adm ssion blood was drawn at 1:40 p.m
on the day of the crine. Additionally, Dr. Ruben, who treated
Def endant, found himto be alert and oriented at the time of his
adm ssion. (T. 1877-80) At the time of his arrest, Defendant
told the police that he did not use drugs. (T. 1719)
Further, the evidence at trial showed that the victinms were

alive and making phone calls until approximately 11:30 a.m (T.

1459- 64, 1591-96) The victins’ bodies were found around noon.

(T. 1324-25, 1631-34) Defendant’s car was seen at Nestor
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Engi neering, the scene of the crine and Defendant’s place of
enpl oynent, at 8:10 a.m (T. 1322) Defendant was found in Nestor
Engi neering when the police arrived. (T. 1285, 1290) Defendant
was not seen by Ernesto Sorondo, who worked and |ived next door,
and no one other than the victins entered or |left Nestor
Engi neering on the norning of the nurder. (T. 1323-24, 1328-29)
Further, Defendant told Edwina Crum a nurse who cared for him
in the hospital that he “had to kill thent because “[t] hey owed
me noney.” (T. 1832) Gven that there was no one alive who had
seen Defendant in the three to four hours before the crine, the
medi cal evidence showed that Defendant was not intoxicated at
the time of the crime and Defendant admitted his intent to kil
the Nestors, Koch's decision not to investigate the issue of
i ntoxi cation was reasonable. Rivera; Koon v. Dugger, 619 So. 2d
246, 248-49 (Fla. 1993); Bertolotti v. State, 534 So. 2d 386,
387 (Fla. 1988).

Def endant next contends that the lower court inproperly
found that Defendant had not proved prejudice. Wile Defendant
asserted that he presented anple evidence to support an
i ntoxication defense, this is sinply not true.

As this Court has stated:

W note that evi dence of [ i nt oxi cant ]

consunption prior to the commssion of a
crime does not, by itself, mandate the
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giving of jury instructions with regard to

vol untary I nt oxi cati on. As this Court

determned in Jacobs v. State, 396 So. 2d

1113 (Fla.), cert. denied, 454 U S. 933, 102

S. . 430, 70 L. Ed. 2d 239 (1981), where

t he evidence show the use of intoxicants but

does not show intoxication, the instruction

IS not required.
Linehan v. State, 476 So. 2d 1262 (Fla. 1985). Moreover, a
def endant nust present evidence of the quantity of intoxicants

used and when. Savage v. State, 588 So. 2d 975, 979-80 (Fla
1991); Jacobs v. State, 396 So. 2d 1113, 1115 (Fla. 1981).
Further, an expert <can only testify that a defendant was
intoxicated if direct, non-hearsay evidence of the defendant’s
consunption of intoxicants is presented. Holsworth v. State, 522
So. 2d 348, 352 (Fla. 1988); Burch v. State, 478 So. 2d 1050
1051-52 (Fla. 1985); Crack v. State, 201 So. 2d 706 (Fla.
1967) .

At the evidentiary hearing, the only witness who testified
to Defendant’s alleged use of intoxicants around the time of the
crime was Leon MIller. M. MIller was not even sure if the day
on which he clained that he was using crack and alcohol wth
Def endant was the day before the crine. He did not know what
quantity of drugs Defendant had allegedly consuned and was
unsure of the tinme of day or night at which the drugs were used.

VWile Defendant asserts that M. Schwartz’'s notes show the
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anount and type of substances Defendant was using, Koch
testified that these notes appeared to concern one of
Defendant’s prior convictions. Defendant did not call M.
Schwartz to testify about the notes. Mreover, the notes
asserted that Defendant had been drinking alcohol and the
t oxi col ogy report showed that Defendant was not.

Mor eover, Defendant does not explain how counsel could have
found a witness that would have testified that he was, in fact,
intoxicated at the tinme of the crine. As noted previously, the
only people who saw Defendant between the tine he arrived at
work before 8:10 a.m wuntil the tinme the police arrived at the
scene after noon were the victinms. As the victins were dead
there was no one who could testify to Defendant’s condition
between 11:30 a.m and noon, the tinme at which the crine
occurred.

As there was not even sufficient evidence to have nerited
an instruction on a voluntary intoxication defense, the |ower
court properly found that there was no reasonable probability of
a different outcone had Koch attenpted to present such a
defense. Strickland; see also Smith v. State, 445 So. 2d 323, 325
(Fla. 1983)(burden on defendant to prove claim. The |ower
court’s determnation that Defendant was not prejudiced should

be affirned.
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He next asserts that the Ilower court should not have
accepted Dr. Hearns’ opinion that the toxicology results showed
that Defendant was not intoxicated. Defendant asserts that the
| ower court had not found Dr. Hearns qualified to give an
opinion on intoxication. However, the record reflects that the
lower court did find Dr. Hearns qualified as an expert on
i ntoxi cation. Moreover, the record supports this finding. Dr.
Hearns had a degree in pharnmacol ogy and extensive experience in
toxicology. As such, the Ilower court did not abuse its
discretion in allowwing Dr. Hearns to opine on whether or not
Def endant was i ntoxi cat ed.

Moreover, Dr. Hearns’ opinion did show that Defendant was
not intoxicated in the |l egal sense. He stated that the detection
of a trace anount of cocaine was insufficient to have cause
Def endant to be under the influence of cocaine. (R 1251) He
stated that Defendant m ght had been feeling a slight stimnulant
effect at the tine he commtted the crine but the anount of
cocaine in his system was insufficient to affect Defendant’s
j udgnent and behavior. (R 1255-56) He stated that the anmount of
cocaine in his blood would not have interfered wth Defendant
ability to understand the crimnality of conduct or to conform
his conduct to the requirenents of the law (R 1256) Under

these circunstances, the |lower court properly accepted Dr.
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Hearns’ testinony that Defendant was not so intoxicated that he
could not have formed intent. As such, the |ower court properly
denied this claim

Def endant also contends that the |ower court inproperly
rejected the opinion of his experts that he was intoxicated. He
contends that the |ower court should not have found his experts
incredi ble and should not have considered the fact that their
opi nions were based on inadm ssible hearsay. However, the |ower
court had an anple basis to make both of these findings.

As previously noted, an expert can only testify that a
def endant was intoxicated if direct, non-hearsay evidence of the
defendant’s consunption of intoxicants is presented. Holsworth
v. State, 522 So. 2d 348, 352 (Fla. 1988); Burch v. State, 478
So. 2d 1050, 1051-52 (Fla. 1985); Crack v. State, 201 So. 2d
706 (Fla. 1967). M. MIller, the only witness who testified that
Def endant consuned intoxicants, did not know when the
i ntoxi cants were consunmed or in what anount. Mbreover, while M.
MIller claimed that he would have been available to have
testified at trial, he admtted that he knew Defendant was under
arrest for nurder charges and to being in contact with Ms. Long
and Ms. Brown, who were in contact with defense counsel. He
stated that he had not cone forward at the tinme because he could

not “focus” due to his own drug use and life. Under these
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circunstances, the |lower court properly found that Defendant had
not proven that he could have presented direct, nonhearsay
evidence to have supported the admssion of the experts
testinony and rejected it on that basis. The denial of the claim
shoul d be affirned.

Moreover, both Dr. Fisher and Dr. Eisenstein based their
opinions on information provided to them by a nunmber of famly
menbers, including Mchael, Valerie, and Aunt Bea. Dr. Fisher
particularly enphasized that his opinion was largely based on
what Mchael told him However, no evidence was presented
regardi ng whet her these individuals woul d have been avail abl e at
the tinme of trial. As argued previously, while M. Mller
claimed that he would have been available, this assertion was
not credible. As Defendant did not show that the basis of the
opinions would have been available, he did not prove that
counsel could have presented such opinions at the tinme of trial.
In order to have shown that Koch was ineffective for failing to
present these opinions, Defendant had to show that such opinions
were available at the tinme of trial. State v. R echmann, 777 So.
2d 342, 355 (Fla. 2000); see also Elledge v. Dugger, 823 F.2d
1439, 1466 (11th G r. 1987), cert. denied, 485 U S. 1014 (1988).
As such, the lower court properly denied this claim

Further, both Dr. Eisenstein and Dr. Fisher stated that they
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had relied on the toxicology report. However, both admtted that
they did not know what the report neant. As such, the | ower
court properly found that the doctors were not credible. The
deni al of the claimshould be affirned.

B. GUNSHOT RESI DUE

Def endant next contends that the lower court erred in
summary denying his claim that counsel was ineffective for
failing to present the result of the gunshot residue tests of
Defendant’s hand and M. Nestor’s right hand. Defendant asserts
t hat counsel should have used this evidence to show that M.
Nestor had not fired the gun and that Defendant had not touched
the gun either during the shooting or thereafter. However, the
trial court properly summarily denied this claim as it was
inconsistent wth counsel’s theory of the <crime and the
evi dence.

Def endant’s theory of the crine was that he was accidently
shot by M. Nestor when he cane upon M. Nestor and the unknown
assailant struggling and attenpted to pull the assailant off of
M. Nestor. (DAT. 1275) He asserted that Defendant had then
noved around the office attenpted to use the phone to call for
help and picked up M. Nestor’s gun to protect hinself. (DAT.
1275-76) This theory was consistent with the evidence of blood

on the phone, Defendant’s statenent that M. Nestor had shot him
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and Defendant’s possession of the gun when the police arrived.
However, it would be inconsistent with claim that the gunshot
resi due tests show that the unknown assailant fired the shot and
that Defendant never touched the gun. As this theory 1is
inconsistent wth the defense counsel asserted, he cannot be
deened ineffective for failing to raise it. See Rivera v. State,
717 So. 2d 477, 485 (Fla. 1998); Reneta v. Dugger, 622 So. 2d
452, 455 (Fla. 1993).

Moreover, there is no reasonable probability that the
presentation of the gunshot residue results would have affected
the outcone of the trial. As Defendant notes, a gunshot residue
test was only conducted on M. Nestor’'s right hand. Initial
Brief at 63. As such, the failure to find gunshot residue on
that hand did not preclude the possibility that M. Nestor fired
the gun with his left hand. Mreover, the gun was found tucked
under Defendant’s left arm when the police arrived. (T. 1286,
1290, 1714) As such, the record conclusively shows that Defendant
touched the gun at sone point. Mreover, gunshot residue tests
are not conclusive proof of whether or not soneone has shot a

gun. State v. Riechmann, 777 So. 2d 342, 355-56 (Fla. 2000);
MIls v. State, 476 So. 2d 172 (Fla. 1985). Gven all of these

factors, the fact that Defendant was found in possession of the

victinms’ property, the fact that no one was seen entering or
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exiting the building, the fact that the building was secured,
the fact that the nurder weapon was left at the scene, the fact
that there was no physical evidence that anyone el se had been in
the building and the fact that Defendant confessed, there is no
reasonable probability that the jury would not have convicted
Def endant had counsel presented the gunshot residue test
results. As such, counsel cannot be deenmed ineffective
Strickland. The | ower court properly denied this claim

C. VO R DI RE

Def endant next asserts that the lower court should have
granted an evidentiary hearing on his claim that counsel was
ineffective during voir dire. He appears to contend that counsel
shoul d have noved to exclude Ms. Carpenter, M. Discus and M.
Wallo. He also clains that counsel was ineffective for failing
to question the venire about intoxication. However, the |ower
court properly denied these clains.

During initial questioning by the trial court, M. Carpenter
was asked if she felt that anyone convicted of first degree
murder had to be sentenced to death and responded, “If it’'s
proven.” (DAT. 956-57) She then stated that she would not
automatically vote to inpose a death sentence upon conviction
and would keep an open mnd in evaluating the aggravating and

mtigating circunstances. (DAT. 957) During his questioning,
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def ense counsel nade statenents about the justice system being
overly protective of the rights of the accused and asked for the
opi nions of the venirenmenbers on this issue. (DAT. 1178-84) When
he asked Ms. Carpenter’s opinion, she agreed that the accused
seened to have nore rights. (DAT. 1180-81) However, when counsel
asked if that opinion would affect her ability to be fair, she
responded that it would not. (DAT. 1180-81) Defense counsel
|ater asked Ms. Carpenter about her feeling regarding a
defendant not testifying. (DAT. 1191) She indicated that she
would like to hear his testinony and that she would wonder why
he was not testifying. (DAT. 1191) Wen asked if it would
i nfluence her decision with regard to whet her Defendant was not

guilty, she responded:

el I, no, | don't think that's difficult. [
woul dn’t judge soneone guilt because he didn't testify
on his behalf, no. | wouldn’t do that.

(DAT. 1192) The trial court then indicated that it had seen M.
Carpenter nodding during a discussion of the State' s burden of
proof. It inquired if she was willing to follow an instruction
that the burden was exclusively on the State and that what
Defendant did or did not do was irrelevant. (DAT. 1198-99) M.
Carpenter indicated that she woul d. (DAT. 1199)

M. Dicus stated that he had been the victim of a nugging

in which he was knocked unconscious and did not see the
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perpetrator. (DAT. 958) The follow ng exchange occurred about

his ability to be fair:

THE COURT: WIIl that experience affect you in any
way considering this case?

MR. DI CUS: No.

THE COURT: You heard M. Jones is charged with

armed robbery.

Do you feel you can set aside your personal
experience and strictly decide this case on the |aw
and the evidence in this case?

MR. DI CUS: If it has to be.

THE COURT: You can set asi de your personal
experi ence?

MR. DI CUS: Yes.

(DAT. 959) The State inquired about M. D cus’ experience with
the police in conjunction with the robbery of which he was a
victim (DAT. 1092-93) He wagain indicated that the prior
incident would not affect his ability to be fair in this case
(DAT. 1093)

M. Wallo stated that he would weigh the aggravating and
mtigating circunstances and follow the Ilaw regarding the
inposition of a death sentence. (DAT. 1019-20) On questioning by
the State, M. Wallo stated that he did not have any problem
considering the aggravating and mtigating circunstances and
followng the law in making a decision whether to recomend
death. (DAT. 1158-59) The follow ng colloquy then occurred:

[ The State]: For exanmpl e, i f the mtigating

circunstances were stronger than the aggravating

ci rcunstances you could recomend |ife inprisonnent?

MR WALLO | don’t know.

[ The State]: The mtigating circunstances -- in other
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words, the things that were in favor of the defendant,
i f t hey wer e st ronger t han t he aggravating
circunstances the Judge would instruct you that it

would be your | awf ul duty to recommend life
i nprisonnment instead of the death penalty?

MR. VALLO Yes.

[ The State]: And if the aggravating circunstances

outweigh the mtigating circunstances and the Judge

instructed you that you could recommend the death

penalty would you follow that instruction?

MR WALLO Yes.

( DAT. 1159)

Wi | e Defendant asserts that the trial court would have been
obliged to renove these venirenenbers for cause had counsel so
requested, this is untrue. A venirenenber can only be renoved
for cause if the trial court has a reasonable doubt about the
veni remenber’s qualifications. Bryant v. State, 656 So. 2d 426
428 (Fla. 1995). In making a determnation of whether the
venirenmenber is qualified, the trial <court is required to
consider the totality of the venirenenber’s answers. See Bryant,
656 So. 2d at 428; Taylor v. State, 638 So. 2d 30, 32 (Fla
1994) (sanme); Trotter v. State, 576 So. 2d 691, 694 (Fla.
1990) (sanme). Here, when the totality of the answers of M.
Carpenter, M. Dicus and M. Wallo are considered, it is clear
that the trial court would not have had a basis for having a
reasonabl e doubt about their qualifications, and they would not

have been renmoved for cause had they been challenged. As the

i ssue was not neritorious, counsel cannot be deemed ineffective
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for failing to raise it. Counsel is not ineffective for failing
to raise a nonneritorious issue. Kokal v. Dugger, 718 So. 2d
138, 143 (Fla. 1998); G oover v. Singletary, 656 So. 2d 424, 425
(Fla. 1995); Hldwn v. Dugger, 654 So. 2d 107, 111 (Fla. 1995);
Breedl ove v. Singletary, 595 So. 2d 8, 11 (Fla. 1992). The | ower
court properly denied this claim

Def endant al so asserts that counsel should have used his
| ast perenptory challenge and have requested two nore to have
chal | enged these three jurors. However, there is no requirenent,
in any jurisdiction, that counsel nust utilize all perenptory
challenges in every case. Wen counsel is satisfied with the
makeup of a jury, it defies comobn sense to require him to
exerci se challenges and alter the makeup of the jury, solely for
the sake of exhausting every perenptory. Defense counsel’s
performance thus cannot be deened deficient within the neaning
of Strickland. See also Mihammad v. State, 426 So. 2d 533, 538
(Fla. 1982)(there is no deficient conduct, where a claim is
based on a right that was not established at the tinme of trial).
“The primary purpose of perenptory challenges is to aid and
assist in the selection of an inpartial jury.” State v. Neil
457 So. 2d 481, 486 (Fla. 1984); see also Ross v. lahoma, 487
U S 81, 88 (1988)(perenptory challenges “are a neans to achi eve

the end of an inpartial jury.”). Were there is a claim of |oss
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of a perenptory challenge, the focus is on whether the jury that
actually sat was inpartial. Ross, 487 U S. at 88. There is no
prejudice where the jury is inpartial. 1d. Here, the failure to
have used perenptory challenges to have excused M. Carpenter
M. Dicus and M. WAllo did not result in a biased jury. As
such, the claimwas properly summarily deni ed.

Mor eover, throughout the jury selection process, the tria
court only denied cause challenges by Defendant. (DAT. 1204,
1206) Defendant did not use a perenptory challenge to excuse one
of these jurors. (DAR 21) As such, Defendant could only have
requested one additional perenptory challenge. Further, using
his two challenge to have renoved these venirenenber would have
left Defendant in a position to have been forced to have
accepted Ms. Rosen, whom he struck even from being an alternate.
Moreover, the State had only used 3 of its perenptory chall enges
and could have excused all of the remaining venirenenbers and
forced Defendant to proceed to a new venire wthout any
perenptory challenges. Under these circunstances, not excusing
Ms. Carpenter, M. Dcus and M. Wllo cannot be deened
ineffective. The | ower court properly denied this claim

Wth regard to the failure to question the venire about
their views on an intoxication defense, Defendant did not

present an intoxication defense at trial. As argued in Issue I,

83



the lower court properly found that counsel was not ineffective
for making a strategic decision not to do so. As such, there was
no reason for counsel to have questioned the venire on this
i ssue. The claimwas therefore properly deni ed.

D. PRESENCE

Def endant next asserts that the lower court inproperly
summarily denied his claimthat his counsel was ineffective for
failing to ensure his presence at certain unrecorded bench
conferences. However, the lower court properly denied these
cl ai ns.

In his notion in the lower court and in his brief in this
Court, Defendant sinply alleged “[n]unerous exanple appear in
the records where [Defendant] is not present for stages of his
trial, including unrecorded bench conferences, t hat are
constitutional relevant (R 1166, 2196, 2241, 2445, 2592).”
Def endant makes no assertions regarding how counsel’s alleged
failure to have Defendant present at these tines in anyway
affected the outcone of the proceedings. In fact, the record
reflects that Defendant was present during the proceedings at
pages 2241 and 2445 of the record. As the record reflects that
Def endant was present sonme of the tinmes he clains that he was
not and Defendant has not attenpted to allege prejudice fromthe

ot her absences, the lower court properly denied this claim See
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Vining v. State, 2002 W. 1429966, *10-11 (Fla. Jul. 3, 2002).

1. THE LOWNER COURT PROPERLY DENED THE CLAIM
RELATED TO COUNSEL’ S MOTI ON TO W THDRAW

Def endant next asserts that the Ilower court inproperly
summarily denied his claim of an alleged conflict of interest.
However, the lower court properly sunmarily denied this claim

In claimV of his final anmended notion for post conviction
relief, Defendant asserted that Koch had a conflict of interest
at the tinme that he represented Defendant. (R 245-54) The claim
alleged no new facts and instead was based on a notion to
withdraw filed by Koch between the guilt and penalty phases of
trial and the hearings on this notion. Id. It then asserted that
the trial court should have found that a conflict of interest
exi sted and should have granted the notion to withdraw. I|d. At
the Huff hearing, Defendant again alleged that the facts from
the trial record indicated that there was a conflict of
interest. (R 433-34, 444-45) The l|lower court denied this claim
as conclusively refuted by the record and procedurally barred
(R 388)

Def endant first asserts that the lower court erred in
denying the claim as procedurally barred. However, the issue of
whet her Defendant and Koch had a conflict of interest such that

Koch shoul d have been permtted to withdraw was litigated at the
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time of trial. The trial <court refused to allow Koch to
withdraw. This issue could have been raised on direct appeal.
See Wke v. State, 698 So. 2d 817, 820-21 (Fla. 1997)(addressing
merits of claim that counsel should have been allowed to
wi t hdraw after Defendant punched him. As such, the |ower court
properly found that this claim was procedurally barred. Francis
v. Barton, 581 So. 2d 583 (Fla.), cert. denied, 501 U S. 1245
(1991).

Moreover, this Court’s opinion in Bruno v. State, 807 So.
2d 55 (Fla. 2001), does not show that the | ower court inproperly
found that this claim was procedurally barred. In Bruno, the
defendant’s attorney had nmde statenents to the trial court
while it was ruling on a different issue that created a conflict
of interest. This Court held that while the sanme facts m ght
underlie a claimof trial court error and a claimof ineffective
assi stance of counsel, the legal theories of the clains were
distinct. Here, however, the alleged trial court error was in
failing to finding that Defendant and Koch had a conflict of
interest that should have been resulted in his wthdraw As
such, here, the legal theories are not distinct. As such, Bruno
does not show that the |lower court inproperly sumarily denied
the claim

Even if the claim was not procedurally barred, the |ower

86



court would still have properly rejected it. As argued in Caim
l.A. of the State’'s response to Defendant’s state habeas
petition, there was no conflict of interest. As such, the |ower
court properly denied this claimand should be affirned.

[T, THE LOWNER COURT PROPERLY REJECTED

THE CLAI MS OF | NEFFECTI VE
ASSI STANCE OF COUNSEL AT THE
PENALTY PHASE.

Def endant next asserts that the lower court inproperly
rejected his clains of ineffective assistance of counsel at the
penalty phase. He clains that the |ower court should not have
rejected his clainms that counsel was ineffective for failing to
investigate and present mtigation after the evidentiary
hearing. He also asserts that the |lower court inproperly
summarily denied his claim that counsel was ineffective for the
manner in which he challenged Defendant’s prior convictions and
for failing to claim that the penalty phase jury instructions
shift the burden of proof, failing to claim that Caldwell v.
M ssissippi, 472 U S. 320 (1985), error was commtted and for
failing to request a jury instruction on the nerger of
aggravating circunstances.

A M TI GATI ON

Def endant asserts that his counsel was ineffective for

failing to investigate and present famly history and nental
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mtigation. The Ilower «court rejected this claim after an
evidentiary hearing stating:

The Court conducted an evidentiary hearing on the
issue of whether or not the Defendant’s counsel was
ineffective for failing to investigate and present
evidence regarding Defendant’s famly history and
mental state as mtigation, The evidence at the
hearing indicated that counsel did in fact reasonably
investigate these areas and nmade valid strategic
decision based on that investigation. The evidence
showed t hat Koch contacted the foll ow ng peopl e:

Laura Long, the aunt who rai sed Defendant;

Beatrice Brown, his grandnother;

Greg Wiitney, his friend,

Vera Edwards, his teacher.

The Court heard the testinony of the Defendant’s
sister, Panela MIls and the Defendant’s cousin, Carl
Leon MIler. The Court considered their testinony not
credible and finds that there is not a reasonable
probability that the Defendant would have received a
life sent ence based on their t esti nony. See
Strickland, supra. The evidence indicated that counsel
also attenpted to contact Defendant’s sister, Panela
MIls; however, she was unavailable and out of touch
with everyone in her famly until 1997 or 1998.

There is no credible evidence that any reasonable
investigation would have produced additional famly
menbers or additional information which could have
served as mtigation in this case. The record reflects
t hat Def endant’ s counsel conduct ed a t hor ough
i nvestigation, contacting as many famly nenbers as
possi bl e, both personally and through his investigator
and soci al worker.

Any additional investigation by defense counsel in

all probability would not have been fruitful. Koch
testified that the famly nenbers painted the
Defendant’s life as idyllic and as such, their

testinmony would not have assisted in any famly
hi story mtigation.

In regard to Defendant’s claim that counsel was
ineffective for failing to provide information to the
mental health experts, the evidence is clear that his
counsel chose particular experts, who were provided
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appropriate information, for strategic purposes. His
decision was based wupon his prior experience wth
these experts and his evaluation of the case. Defense
counsel nmade a reasonable, tactical decision to use
certain of the psychiatrists and not to use others and
cannot now be deened deficient for failing to continue
to utilize other experts further. See Haliburton v.
State, 691 So. 2d 466, 471 (Fla. 1997).

In regard to nental health mtigation, and the
al | eged prejudice as a result of i neffective
assistance of counsel, the Court noted that the
conclusions of the experts contradict each other. Dr.
Fisher found that both statutory nental heal th
mtigating circunstances applied. Dr. Haber found that
none  of the statutory mtigating circunstances
applied, but found that the non-statutory mtigators
of substance abuse and child abuse did apply. Dr.
Haber also testified that a prior diagnosis of the
Def endant as schizophrenic in 1975 actually was just
a synptom of drug abuse. Dr. Eisenstein felt that both
mental health mtigating factors applied because the
Def endant had brain damage. He further found that the
Def endant was intoxicated and borderline nentally
retarded and that the diagnosis of schizophrenia in
1975 was accurate. Dr. Toonmer suggested that only the
statutory mtigating circunstance of extrene nental or
enotional distress applied.

The record is replete with conflicting findings
concer ni ng schi zophreni a, anti-soci al personal ity
di sorder, intoxication, statutory and non-statutory
mtigators and manipulative opinions concerning the
mani pul ati ve nature of the Defendant’s behavior of the
experts. Gven that each of these doctors reached a
di fferent conclusion for di fferent reasons, t he
failure to present these conflicting opinions cannot
be considered ineffective assistance of counsel
Finally, in regard to nental health mtigation, the
evidence presented through the testinony of famly
menbers who clained that the Defendant was a poor
student, was contradicted by the school records, Laura
Long’ s trial testi nony and t he testi nony of
Def endant’ s teacher.

The State presented the testinony of Dr. Charles
Mutter who found that the Defendant is a sociopath,
fully conprehends his actions and elected to commt
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the crimes for which he now had been sentenced. Dr.
Mutter’'s opinion was that there was no nenta
mtigating in this case.

In 1ight of the facts that the experts
contradi cted each other, base their opinions on faulty
information which was ultimately contradi cted by other
evidence, the testinony of the experts cannot be
considered reliable. Since these new opinions were
unreliable, there is not a reasonable probability that
this evidence would have resulted in the Defendant
being sentenced to life. As such, the Strickland test
for prejudice has not been net.

(R 385-88) The factual findings are supported by conpetent,

substantial evidence and should be affirnmed. Stephens. Mbreover
the legal conclusions are proper given these factual findings.
The | ower court should be affirned.

Def endant attacks the |lower court’s conclusion, asserting
that the lower court’s finding that Koch did attenpt to contact
additional famly nenbers was erroneous, that the |ower court
shoul d have found counsel deficient for failing to locate the
1975 hospital record, that the |ower court should have found
that Koch provided appropriate background naterials to the
experts he retained and that the |ower court should not have
found that Koch made a strategic decision not to present an
i nt oxi cati on defense.

Wth regard to the claim that the lower court should not
have found that Koch did investigate Defendant’s famly life

the record does support the lower court’s finding that Koch did

90



i nvestigate. The record shows that Koch did contact Laura Long,
the aunt who raised him Beatrice Brown, his grandnother, Geg
Whitney, his friend, and Vera Edwards, his teacher. The record
also reflects that counsel attenpted to contact Defendant’s
sister Valerie, to no avail. Koch testified at the evidentiary
hearing that he would have attenpted to contact other famly
menbers, including both Panela MIIls and Carl Leon Mller. (R
581-82) However, Koch was unable to recall what efforts he had
made in this regard. M. Sastre testified that he too did not
recall what effort he had made in this case but stated that
| ocating witnesses would have been his job. (R 772, 780) This
testimony supports the lower court’s finding that Koch did
attenpt to locate Defendant’s other famly nmenbers. The finding
shoul d be affirnmed. Stephens.

Def endant appears to contend that no attenpt was nade
because Koch assigned tasks to M. Sastre by witten request,
and no witten request to locate Ms. MIls and M. MIller was
admtted at the evidentiary hearing. However, M. Sastre
testified that he destroyed his copies of the requests. (R 779)
Neither M. Sastre nor Koch could testified that the public
defender’s file was conplete. (R 545-49, 779-80) As such, the
lack of a witten request did not contradict Koch's testinony

that he would have attenpted to Ilocate Defendant’s famly
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menbers. The lower court’s finding that Koch did is supported by
conpet ent subst anti al evidence and should be affirned.
St ephens.

Additionally, the information that was received from the
investigation did not indicate that further investigation would
have been fruitful. Bertolotti v. Dugger, 883 F.2d 1503, 1514-15
(11th Cr. 1989). At the tinme of trial, M. Long insisted that
Def endant was raised in a loving hone, was a good student and
behaved well. (T. 2835-37) Wile Defendant had told Koch that he
was beaten, he related this to discipline for msbehavior.
Further, M. Edwards infornmed the defense that Defendant was a
good student and that she saw no signs of abuse. No one told
Koch anything about the sexual relationship between Ms. MIIs
and Ms. Long’'s son, despite nunerous interviews. Gven that
Koch’s investigation did not show that additional investigation
was necessary, he cannot be deened deficient for failing to
conduct such an investigation. Id.

Moreover, there is no credi ble evidence that any reasonable
investigation would have produced additional famly nmenbers.
Panela MIIls testified that she was living in New York City at
the time of Defendant’s trial and was not in touch with any of
her famly nenbers. She did not own any real property or a car

and had no driver’s license at that tinme. Thus, she could not be
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tracked through public records. Wile Defendant appears to
contend that Ms. MIIs could have been |ocated because she had
a social security nunber and received public assistance, this
information is confidential pursuant to federal law. 5 U S. C
8552a. Further, assumng that Ms. MIIls could sonmehow have been
| ocated, she testified that she did not even recall the nanes of
her famly nenbers between 1990 and 1997. Thus, the |ower court
properly found that Ms. MIIls’ statenent that she would have
been willing and able to testify if she had been contacted is
not credible. It should be affirnmed. Stephens.

As discussed earlier, Carl Leon MIler knew that Defendant
was incarcerated and facing first degree nurder charges. He
stated that he lived in the house with Beatrice Brown and was in
contact with Laura Long. Both Ms. Brown and Ms. Long were in
contact wth Defendant’s counsel and provided information
regardi ng Defendant. Further, M. MIller stated that Defendant’s
sister Valerie also lived in this house, and the evidence showed
that Koch attenpted to contact her there. He admtted that he
was busy doing his own thing and did not hel p Defendant because
he did not “focus” on it. As such, the lower court properly
found that M. Mller’s statenent that he would have testified
if asked was again not «credible. It should be affirned.

St ephens.
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Moreover, testinmony of Ms. MIls and M. Mller was
i nconsistent with other evidence and colored by bias and other
concerns regarding their credibility. Ms. MIls testified that
no one used drugs in Ms. Long’s honme. M. MIller testified that
everyone in the house was using drugs. Ms. MIls testified that
she becane pregnant with her son Virgil when she was 10 years
old. However, she stated that she was born in 1957. Virgil
testified that he was born in 1972. As such, Ms. MIls would
have been closer to 14 years of age at the tine. Both Ms. MIIs
and M. MIler clained that Defendant was a poor student and was
beaten for this. However, the school records show that Defendant
was an average student until he quit attending school regularly,
and Ms. Edwards testified that Defendant was a good student. M.
MIls testified that no one used drugs at M. Long s house.
However, M. Mller clained that drug use was ranpant at the
house. Both Ms. MIls and M. MIller admtted that the physical
puni shnment that was admnistered in the house was a form of
di scipline and was neted out for msbehavior. Ms. MIIls clained
t hat Def endant was beaten regularly and had bruises and welts on
him but M. Edwards never saw any indication of this. M.
MIller also admtted to being a convicted felon, and Ms. MIIs
admtted that her drug use had affected her nenory. G ven these

consi deratons, the lower court’s finding that Ms. MIls and M.
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MIler were not credible is supported by conpetent, substanti al
evi dence and shoul d be affirnmed. Stephens.

Wth regard to the claim that counsel was deficient for
failing to provide additional information to the nental health
experts, Koch testified that he nade a decision about which
experts he chose to use. Koch stated that he selected Dr. Tooner
because he believed as an African-Anmerican he would best be able
to establish a rapport with Defendant. He also testified that he
elected not to wuse Dr. Haber because he felt that her
concl usions were superficial. Dr. Fisher is from North Carolina,
and this Court has approved guidelines on the costs of experts
in capital cases that require the hiring of |ocal experts when
they are available. Orange County v. Wllianms, 702 So. 2d 1245,
1249 (Fla. 1997). As the Eleventh Crcuit has stated, “‘counsel
is not required to ‘shop’ for a psychiatrist who will testify in
a particular way.’” Card v. Dugger, 911 F.2d 1494, 1513 (11lth
Cr. 1990)(quoting Elledge, 823 F.2d at 1447 n. 17). As Koch
made a reasonable tactical decision to utilize the services of
Dr. Tooner and Dr. Eisenstein, he cannot be deened deficient for
failing to continue to utilize other experts further.
Hal i burton v. State, 691 So. 2d 466, 471 (Fla. 1997)(quoting

Pal mes . Wai nwri ght , 725 F.2d 1511, 1521 (11th GCr.

1984) (quoting Adans v. Wainwight, 709 F.2d 1443, 1445 (11th
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Cr. 1983))).

Wth regard to the alleged deficiency from not presenting
evidence of intoxication and substance abuse, this claim is
belied by the record and was the result of a valid strategic
choice. Counsel did in fact present evidence of Defendant’s
al | eged substance abuse problem through Dr. Tooner. (T. 2611-12
2615) However, the jury also Ilearned that Defendant had
repeatedly refused treatnent for this problem (T. 2653-54)
Counsel also had M. Long testify regarding Defendant’s
subst ance abuse. (T. 2841-42) As such, the issue of substance
abuse was presented, and counsel cannot be deened deficient for
failing to do what he in fact did.

Moreover, Koch nmade a valid strategic decision not to
present this evidence because he believed, based on his
experience, that juries were not receptive to this evidence and
because of the lack of support for this claim Under these
circunstances, the lower court properly found that he had nade
a valid strategic decision not to present this evidence. Johnson
v. State, 769 So. 2d 990, 1001-02 (Fla. 2000). Moreover, given
the lack of evidence to support this claim it cannot be said
that there is a reasonable probability that the failure to
present this issue wuld have resulted in Defendant being

sentenced to life. See Lanbrix v. State, 534 So. 2d 1151, 1154
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(Fla. 1988); see also Mansfield v. State, 758 So. 2d 636 (Fla.
2000) (intoxication mtigation entitled to little weight were
there was evidence of intoxicant use but not intoxication). The
cl ai mwas properly deni ed.

Wth regard to the alleged prejudice from the purported
deficiency regarding the nental health experts, the |ower court
properly found that counsel could not reasonably have been
expected to have presented all of the experts before the jury
because their conclusions contradicted one another. Dr. Fisher
was of the opinion that both statutory nental health mtigating
circunstances applied. He based this opinion largely on his
belief that Defendant was intoxicated at the time of the
offense. He also testified that Defendant’s drug abuse history,
famly background and intoxication were mtigating. He believed
that the admtting diagnosis in the 1975 report was accurate.

Dr. Haber was of the opinion that none of the statutory
mtigating circunstances applied. Instead, the only mtigating
ci rcunstances that she found were that Defendant had a history
of substance abuse and was abused as a child. She also felt that
the admtting diagnosis of schizophrenia on the 1975 records was
actually a msdiagnosis and that Defendant was really just
showi ng signs of his drug abuse. She stated that the discharge

di agnosi s was accurate.
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Dr. Eisenstein was of the opinion that both nmental health
mtigating factors applied because Defendant had brain danage
He also felt that Defendant was intoxicated and was borderline
mentally retarded. He too believed that the admtting diagnosis
on the 1975 was accurate.

Dr. Toonmer believed that only the statutory mtigating
circunstance of extrene nental or enotional distress applied. He
did not find that Defendant was intoxicated at the tinme of the
offense. He believed that the 1975 admtting diagnosis was
accurate. He found Defendant to be of average intelligence.
G ven that each of these doctors reached different conclusions
for different reasons, the failure to present their conflicting
opi ni ons cannot be considered i neffective.

Moreover, Dr. Fisher and Dr. Eisenstein's opinion that
Defendant was intoxicated is contradicted by the toxicology
report that shows that he was not. Further, Dr. Hearns testified
that the level of intoxicants in Defendant’s blood would not
have caused either of the statutory nmental mtigators to have
appl i ed.

Dr. Fisher, Dr. Eisenstein and Dr. Tooner’s opinion that the
1975 admtting diagnosis was correct is contradicted by the fact
t hat none  of them found that Def endant was in fact

schi zophrenic. The very report from which this conclusion was
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drawn show that Defendant was being mani pul ative. Further, there
was no evidence that Def endant was ever treated for
schi zophrenia. The report also showed that Defendant’s discharge
di agnosis was unsocialized reaction to adulthood, which Dr.
Haber and Dr. Mitter found accurate. This diagnosis was
consistent with Dr. Miutter’s diagnosis of antisocial personality
di sorder.

Dr. Eisenstein’s opinion that Defendant was borderline
mentally retarded was contradicted by both Dr. Toonmer and Dr.
Mutter’s conclusion that Defendant was of average intelligence.
Further, Dr. Eisenstein clained that this opinion was supported
by Defendant’s poor performance in school. However, Defendant’s
school records showed that he was an average student until he
stopped attending school regularly. Dr. Eisenstein also found
support for this conclusion in a notation in the 1975 report but
did not know if this notation had any basis in fact.

Moreover, both Dr. Eisenstein and Dr. Fisher relied heavily
on the interviews wth Defendant’s famly. As argued earlier,
Defendant failed to denonstrate that these famly nenbers woul d
have been available at the tine of trial and thus failed to show
that Dr. Fisher and Dr. Eisenstein’s testinony could have been
produced at the time of trial. Thus, the claim nust fail.

El | edge.
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Moreover, there were nunerous contradictions between the
famlies’ version of the events and the records and other
evidence presented. The famly nenbers clained that Defendant
was a poor student, which was contradicted by the school
records, M. Edwards’'s testinony that Defendant was a good
student, and Laura Long' s trial testinony that Defendant was a
good student. M. Edwards also contradicted the report of
physi cal abuse beginning at a young age, as she never saw any
signs of such abuse. Finally, the information regarding drug
abuse was also shown to have been inaccurate. Leon told the
doctors that Defendant was using heroin and had done so the day
before the crine. However, the toxicology report showed that
Def endant had not used heroin. The report was al so inconsistent
with frequent drug use. Mdreover, the trial testinony of Dr.
Ruben showed that Defendant was not given pain nedication at the
time of his hospitalization. However, no signs of wthdrawal
from heroin were noted. Dr. Hearns testified that wthdrawal
woul d have started wthin 12 to 24 hours and would have | asted
for 3 to 5 days. Finally, Ms. MIls testified that no one used
drugs at Ms. Long s house. However, M. MIller clained that drug
use was ranpant at the house. Both doctors admtted that their
opinions would have been affected by the inaccuracy of the

information given to them
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Finally, Dr. Eisenstein also relied upon a new version of
Defendant’s |ife provided to him by Laura Long. This version
appears to have been materially different from the testinony
that ©Ms. Long provided under oath. However, Dr. Eisenstein
refused to credit the sworn version of M. Long's testinony and
instead relied upon this new, unsworn interview because it was
consistent with what other famly nenbers were telling him
w thout considering the fact that the famly nmenbers m ght be
telling a consistent story because they were all trying to save
Defendant’s life. Gven the nunerous inconsistencies, the |ower
court properly rejected these opinions. Walls v. State, 641 So.
2d 381 (Fla. 1994).

Additionally, Dr. Tooner’s opinion was unchanged by the
production of addi ti onal background rmaterials. Where the
production of additional materials does not affect the expert’s
opi nion, counsel cannot be deened ineffective for failing to
provide this information. Breedl ove v. State, 692 So. 2d 874
(Fla. 1997)(no prejudice shown where experts opinions did not
change); Cats v. Dugger, 638 So. 2d 20 (Fla. 1994).

Finally, Dr. Mutter was of the opinion that Defendant is a
soci opath, that he fully conprehended his actions and elected to
commt crinmes. Dr. Miutter opined that there was no nental health

mtigation in this case. Gven all of this evidence, the |ower
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court properly rejected the new opinions of the experts and
found no prejudice fromthe failure to present them Strickland.

Even if sonme of the testinony could be considered credible
and be deened to have established mtigation, there is still no
reasonabl e probability that the result of the proceeding would
have been different. The jury recommended that Defendant be
sentenced to death by a vote of 10 to 2 for the death of Ms.
Nestor and by a vote of 12 to O for the death of M. Nestor. The
trial court found three aggravating factors applicable to each
murder: under a sentence of inprisonnent; prior violent felony;
and during the course of a felony and for pecuniary gain -
merged. The evidence showed that Defendant had been rel eased
from prison on controlled release |less than a nonth before the
murders. M. and Ms. Nestor gave Defendant a job, and he repaid
their kindness by literally stabbing Ms. Nestor in the back.
Wen M. Nestor heard the commotion, Defendant then stabbed him
in the chest. The evidence showed that both of the Nestors were
brutally attacked by surprise so that Defendant could take their
nmoney.

Def endant presented mtigation testinony that showed that
he cane from a dysfunctional famly and had drug problens.
However, the jury also heard that Defendant refused to accept

treatment for these problens and instead chose to live a life of

102



crinme. Presenting evidence, such as the 1975 report, would only
have permtted the State to have shown that Defendant had been
a violent crimnal for a longer period of tine, as that
adm ssi on was based upon Defendant having attacked a guard while
i ncar cer at ed. Br eedl ove . St at e, 692 So. 2d 877 (Fla.
1997) (counsel not ineffective for failing to present evidence
t hat woul d have opened the door to harnful evidence).

Mor eover, presenting additional evidence that Defendant cane
from a bad famly background and had a greater drug problem
woul d not have out wei ghed t he substanti al aggravating
circunstances that had been presented. As such, there is no
reasonabl e probability that Defendant would have been sentenced
to life even if additional mtigating evidence had been
presented. As such, counsel cannot be deened ineffective.
Strickland; Jones v. State, 732 So. 2d 313, 320 (Fla. 1999);
Lecroy v. Dugger, 727 So. 2d 236, 239-40 (Fla. 1998).

Defendant’s reliance on Wllians v. Taylor, 102 S. C. 1495
(2000), Rose v. State, 675 So. 2d 567 (Fla. 1996), Hldw n v.
Dugger, 654 So. 2d 107 (Fla. 1995), and State v. Lara, 581 So.
2d 1288 (Fla. 1991), is also msplaced. In each of these cases,
counsel had conducted little or no investigation and presented
little evidence regarding mtigation. Here, Koch investigated

Def endant’ s background. He spoke to famly nenbers and a school
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teacher. He had Defendant evaluated by nunerous nental health
professionals on a variety of issues. He presented evidence that
Defendant canme from a dysfunctional famly, abused drugs,
suffered from borderline personality disorder and suffered a
brain injury. As such, these cases are inapplicable here. The
deni al of the claimshould be affirned.

B. PRI OR CONVI CTI ONS

Wth regard to the alleged ineffective assistance of counsel
for failing to have nore thoroughly chall enge Defendant’s prior
convictions, this Court has held that clains of ineffective
assistance of post conviction counsel are not a basis for
relief. Lanmbrix v. State, 698 So. 2d 247, 248 (Fla. 1996). As
counsel was acting as post conviction counsel in attenpting to
have his sentences vacated, the |lower court properly rejected
this claim Moreover, Defendant has still not asserted why his
prior convictions were invalid other than to vaguely refer to
his alleged history of nmental illness and substance abuse and to
contend that his pleas were involuntary. As such, the |ower
court properly denied these clains as facially insufficient. See
Ragsdale v. State, 720 So. 2d 203, 207 (Fla. 1998).

C. OTHER CLAI M5

Def endant next asserts that the l|ower court should have

granted an evidentiary hearing on his claim that counsel was
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ineffective for failing to claim that the jury instructions
shifted the burden of proof, failing to object to alleged
Caldwell error and failing to request a jury instruction on the
merger of aggravators. The |ower court properly summarily denied
t hese cl ai ns.

Wth regard to the alleged burden shifting, clains that the
jury instructions shifted the burden of proof and clains
regarding coments by the State are clainms that could have and
shoul d have been raised on direct appeal. Onen v. State, 773 So.
2d 510, 515 n.11 (Fla. 2000); Asay v. State, 769 So. 2d 974, 989
(Fla. 2000); Denps v. Dugger, 714 So. 2d 365 (Fla. 1998);
Robi nson v. State, 707 So. 2d 688, 697-99 (Fla. 1998). As such
the lower court properly denied these clainms as procedurally
barred.

Mor eover, the courts have repeatedly rejected the claimthat
the instruction inproperly shifts the burden of proof. San
Martin v. State, 705 So. 2d 1337, 1350 (Fla. 1997); Kennedy v.
State, 455 So. 2d 351 (Fla. 1984). As such, the claim was
properly sunmarily deni ed.

Wth regard to the alleged Caldwell error, this Court had
held that clains of Cal dwel | error and allegations of

i neffective assistance of counsel for failing to raise alleged
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Caldwel|l error are procedurally barred. QGats v. Dugger, 638 So.
2d 20, 21 & n.1 (Fla. 1994). Moreover, informng the jury that
their recommendation is advisory is a correct statenment of
Florida |law and does not violate Caldwell. Dugger v. Adans, 489
U.S. 401, 407 (1989); Conbs v. State, 525 So. 2d 853, 855-58
(Fla. 1988). The claimwas properly summarily deni ed.

Wth regard to the jury instruction on nerger, Defendant
raised the failure to nerge these aggravators on direct appeal
This Court rejected the claim finding that counsel had not
objected and that the trial court had nerged these aggravators
in the sentencing order. Jones, 652 So. 2d at 350-51. This Court
has previously held that the failure to give the nerger
instruction is not reversible error if the trial court nerges
the aggravators in the sentencing order. Jackson v. State, 648
So. 2d 85, 91 (Fla. 1994). As such, it cannot be said that there
is a reasonable probability of a different result had counsel
requested the nerger instruction. Strickland. As such, the | ower

court properly summrily denied this claim
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V. THE LONER COURT PROPERLY DEN ED DEFENDANT' S
PUBLI C RECORDS CLAI M

Def endant next asserts that the lower court inproperly
denied him access to public records. In this claim Defendant
recounts a history of his attenpts to obtain public records, and
the lower court’s rulings on various requests. However, he never
asserts what ruling he is claimng were erroneous or why.
Because Defendant fails to explain what he is claim this claim
shoul d be denied. See Anderson v. State, 27 Fla. L. Wekly S580
(Fla. Jun. 13, 2002); Duest v. Dugger, 555 So. 2d 849, 952 (Fl a.
1990) .

Further, in his final anmended notion for post conviction
relief, Defendant did not nanme a single state agency that had
not conplied with its public records obligations. (R 213-15) He
did not specify any prior order denying disclosure that was
inproper. Id. This notion was filed nore than 5 nonths after the
| ast public records hearing in this mtter. Under these
circunstances, the lower court properly denied this claim
Vining v. State, 2002 W 1429966, *12 (Fla. Jul. 3, 2002).

Mor eover, Defendant appears to claim that the |ower court
i nproperly sustained the Florida Departnent of Law Enforcenment’s
objection to his request for records under Fla. R Cim P.

3.852(h)(2). In this request, Defendant sought any record held
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by FDLE in which any of the jurors was a “defendant, w tness,
suspect and/or victim” (SR 105-07) The request did not |ist
any identifying information for the jurors except their nanes.
| d.

At the hearing on the request, FDLE argued that Defendant
request did not allege that Defendant had nmade a tinely and
diligent search for this information and had not denonstrated
that the records request was calculated to discover adm ssible
evidence. (R 1340-41) It also asserted that the request was
vague and overbroad, particularly because it did not include
identifying information. (R 1341) Defendant asserted that he
was seeking to run a crimnal history check on the jurors, that
he was not required to have done a tinely and diligent search
and that the request was not vague or overly broad. (R 1341-43)
FDLE responded that <crimnal history checks could not be
requested pursuant to a public records request and instead
needed to be nmade as a request under 8943.053, Fla. Stat. (R
1344-45) Defendant indicated that he was unaware of this and was
willing to request the records in that manner. (R 1344) FDLE
then inquired why these records had not been requested as part
of the 1997 request to FDLE. (R 1347) Defendant clained that
under prior versions of Fla. R Cim P. 3.852, he was limted

to requesting docunents about him only. (R 1347-48) The trial
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court found that the prior versions of Fla. R Cim P. 3.852
had not been so |imted, and that the records should have been
requested wearlier. (R 1348-51) However, the trial court
permtted Defendant to request the records under 8943.053, Fla.
Stat. (R 1351)

The | ower court subsequently entered a witten order finding
that the notion was not tinely because it was nmade nore than 90
days after the initial production. (SR 128-29) It also found
that it was an inproper supplenental request because it was not
based on facts that were unknown at the tinme of the origina
request. Id. Finally, it found that crimnal history checks were
not available pursuant to Fla. R Cim P. 3.852. Id. As such,
it sustained FDLE s objection.

Def endant now contends that the notion was tinely because
it was filed within 90 days of when the stays were lifted.
However, this argunent conpletely ignores the other bases on
whi ch his request was denied. Moreover, these other grounds are
proper bases for denying this claim This Court had stated that
trial courts should not allow “fishing expeditions” in an
attenpt to discover juror msconduct wthout a specific
allegation of juror msconduct. Vining v. State, 2002 W
1429966, *9-10 (Fla. Jul. 3, 2002). This Court has also held

that public records requests, particularly supplenental records,
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should not be used for fishing expeditions. See Sins v. State,
753 So. 2d 66, 69 (Fla. 2000); see also More v. State, 27 Fla.
L. Wekly S186 (Fla. Mar. 7, 2002). As this request was a
fishing expedition to discover juror m sconduct w thout a basis,
the I ower court properly denied the request.

Def endant al so appears to be asserting that the | ower court
inproperly determ ned that certain records were properly exenpt
from public records disclosure. However, the lower court
properly inspected these docunents in canera and determ ned that
t hey were exenpt. Defendant has not shown that the |ower court’s
ruling was incorrect. The denial of the <claim should be

af firned.

V. THE CLAIM THAT DEFENDANT IS INSANE TO BE
EXECUTED IS NOT RI PE.

Def endant next asserts that he is insane to be executed.
However, this claim is inproperly raised here as Defendant’s
execution is not immnent and he had yet to raise the issue
before the Governor. See Herrera v. Collins, 506 U S. 390, 405-
06 (1993)(“[T]he issue of sanity [to be executed] is properly
considered in proximty to the execution.”); Martinez-Villarea
v. Stewart, 118 F.3d 625 (9th Cr. 1997)(sane), aff’'d, 523 U S

637 (1998); Fla. R Cim P. 3.811(c)

CONCLUSI ON
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For

court should be affirned.
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