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ARGUMENT | - LACK OF GQUI LT PHASE ADVERSARI AL TESTI NG

A, VOLUNTARY | NTOXI CATI ON

This Court should carefully examne the cross-
exam nation of Dr. WIlliamHearn, a toxicologist fromthe
nmedi cal examner's office called as a wwtness by the State
at M. Jones' evidentiary hearing. The order of the | ower
court and the State's Answer Brief relied on his testinony
that "the level of intoxicants in the Defendant's system
were insufficient to have caused himto be intoxicated at
the tine of the crine." (ABat 59). Indenyingrelief to
M. Jones, the | ower court relied on Dr. Hearn's testi nony
In conjunction with the credibility findings nmade by the
| ower court against the testinony regarding M. Jones
I nt oxi cation fromboth the experts presented by M. Jones
and the famly nenber w tnesses presented by M. Jones.

Dr. Hearn testified as to his opinion regarding
I ntoxi cation over defense objection (PCR 1245). Dr .
Hearn testified that his review of the bl oodwork done on
M. Jones indicated that M. Jones had used "nore than a
singl e dose" of cocaine within ten hours of the tine his
bl ood was taken (PCR 1250). He also testified that the

cocai ne use by M. Jones coul d have been as recent as two



hours prior to 1:.40 p.m, the tinme the bl ood was drawn on
Decenber 19, 1990, the day of the nurders (PCR 1251). He
then opined that the M. Jones' |Ilevel of cocaine
i ntoxication at the tinme of the offenses (approxi mately
11:30 a.m until noon) did not reach the threshold
necessary for finding the presence the statutory nental
health mtigating circunstances at the tinme of the of fense
(PCR 1256-59).

On cross-exam nation Dr. Hearn stated that his office
did not receive the sanple of M. Jones' blood until
January 16, 1991 (PCR 1260). He then admtted that the
bl ood sanpl e drawn fromM. Jones at 1:40 p. m on Decenber
19, 1990 was a "problent and he further agreed that the
bl ood sanple that was tested in his | aboratory and which
formed the bases of his opinion about intoxication was
from a blood draw that the hospital had indicated in
Decenber 1990 was contam nated and needed to be redrawn
(PCR 1271-72). Dr. Hearn also testified that he did not
know what nedications or dosages M. Jones was
adm ni stered while he was hospitalized after his arrest
wi th a gunshot wound to the head at the crine scene (PCR

1276). After review ng hospital records, Dr. Hearn
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admtted that M. Jones was being treated on Decenber 20,
24, and 27 with codeine (PCR 1286-87). He opined that
codei ne woul d not mask the synptons of heroin w thdrawal
(PCR 1287).! Finally, in response to a question fromthe
| ower court, the witness specul ated that t he contam nati on
of the blood sanple "probably”" was contam nated by
sonething in the blood draw and if that were so, "it
woul dn't meke any difference" as to the validity of the
readi ngs concerning the presence of drugs (PCR 1288).
After the lower court had ruled that Dr. Hearn could only
testify as an expert as to the physiological effects of
drugs on the body, M. Jones objected to Dr. Hearn
offering an opinion as to intoxication at the tinme of the
of fense, but his objection was overruled (PCR 1245,
1255). Hearn testified that he had never testified at a
capital penalty phase and did not know the | egal
definitions associated wth statutory mtigation (PCR

1279).

1Def ense psychol ogi st Merry Haber, who never testified at trial,
was called as a defense witness at the evidentiary hearing. She
testified that when she interviewed M. Jones pre-trial he reported
"shooting cocaine intravenously and still had marks on hin at the
time of her interview (PCR 1017). Haber also testified that her
case notes indicated that Nurse Erica Kinball at the jail told her
that M. Jones exhibited "class[ic] signs of withdrawal" (PCR
1019) .



The State makes much of their contention that Carl
Leon MIler, M. Jones' cousin, was "the only w tness who
testifiedto Defendant's al |l eged use of intoxicants around
the tinme of the crine" (AB at 64). The State also
di sputes the credibility of M. MIller's assertion that he
was avail able to testify at the tinme of M. Jones' trial
(AB at 67-68). Trial counsel Koch testified that M.
Jones had given himM. Mller's nanme and identified him
as a cousin who had been beaten in Aunt Laura Long's
househol d (PCR. 525-27). Koch testified that his best
recol l ection was that he never spoke to M. Mller in the
process of preparing M. Jones' case (PCR 533). M.
Koch testified that he was aware that M. Jones had an
extensive drug abuse history and a drug problem (PCR
539). M. Mller testified at the evidentiary hearing
t hat one day when he | eft school early he discovered that
M. Jones had overdosed on pills he had taken and that
subsequently M. MIller personally called an anbul ance
whi ch then took M. Jones to Jackson Menorial Hospital to
have his stomach punped. Leon MIler said he |ater
visited M. Jones, (PCR  1006-1007). M. Mller's

testi nony provi ded i ndependent corroboration of the entry
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in the 1975 Jackson adm ssion sunmary, Defense Exhibit H
at the evidentiary hearing, whichindicated that M. Jones
was hospitalized in Decenber 1974 as a juvenile for a drug
overdose. The history section of the 1975 report also
I ndi cates that M. Jones was hospitalized in 1975 for 39
days after a psychiatric admssion (PCR 808-11, 888).
Leon MIller testified that M. Jones' attorneys and
I nvestigators never tal ked with himin 1990-1992 al t hough
he was inthe Mam area the entire tine (PCR 991). For
a year during that period he was in the TG county
stockade serving tinme (PCR 990). Until he went to T&K
he lived at Aunt Bea's house on NW51st Terrace, the sane
place M. Jones was living in Novenber-Decenber 1990
bef ore he was arrested (PCR 999, 1001).

M. Mller testified at the evidentiary hearing that
the day or evening before the crine in Decenber 1990, he
was "snoking crack and getting high" at his Aunt
Beatrice's house at 1934 NW51st Terrace along with Victor
Jones, M. Jones' siblings Mchael and Val, and Howard
A enn (PCR 988-89). On cross-exam nation Leon admtted
to his own drug problens and a history of arrests, but he

testified that if he had known about M. Jones' trial he



woul d have taken the wtness stand and tal ked about his
chil dhood and the last tinme he saw M. Jones (outside of
prison or Jail) "in terns of ingesting drugs and dri nking
t he day before this happened® (PCR 999, 1002).
Q Leon, if sonmebody from the
public Defender's O fice had cone to you
back in '"90 or '91 or '92 and said
"Leon, Victor's been charged with first
degree nmurder. WIIl you cone and tell
what you know about Victor's life and
about what happened the night before,”
woul d you have cone and testified?
A | woul d have cane.
(PCR 1004-1005). M. Mller further testified that
except for a few weeks helping friends nove to Mam from
Loui siana and to M am fromHouston at the end of 1991, he
has been continuously in the Mam area since 1990 (PCR
1005, 1007).

The State al so contends that there was insufficient
evidence to have nerited an instruction on voluntary
i ntoxication at trial (AB at 65). Thi s di si ngenuous
position conpletely ignores the testinony of trial counsel
Koch at the evidentiary hearing, wherein he expl ai ned t hat
he sinply failed to do any investigation into the

possibility of anintoxication defense once M. Jones told



himthat "I didn't do it; sonebody else did it" (PCR
616) . He went even further during his testinony,
indicating that even if sonmeone had been available to
corroborate M. Jones' drug use in the hours prior to the
crime, "I probably woul d not have attenpted to corroborate
it because | have a dim view of intoxication, be it
al cohol or illegal drugs" (PCR 522).

Prior to M. Jones' trial, trial counsel Koch argued
for his notioninlimne regarding the toxicology results
showi ng that M. Jones' blood sone two hours after the
of fenses contained trace anpunt of benzol econine and
cocaine, saying, "[we are not presenting any type of
I ntoxi cation defense or nental status defense and this
evi dence would be irrelevant” (R 394). At the hearing,
Koch said, "[t]he date of the hom ci de, Decenber 19th, we
are not alleging that the Defendant was, for exanple,
I ncapabl e of form ng specific intent because he was under
the i nfl uence of any al cohol or drugs or anything of that
sort" (R 395). The court was well aware of the
exi stence of the toxicology report because he granted
Koch's notion (R 396). Despite the lower court's

know edge based on the pre-trial hearing, the sentencing
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order specifically found "[t]here is absolutely no
evi dence that the defendant was under the influence of
drugs or alcohol on the date that these crines were
commtted" (R 473). This Court should recall that at
M. Jones' later evidentiary hearing, the State's expert
conceded t hat the toxicol ogical results indicatedthat M.
Jones was under the influence of cocaine at the tinme of
the offense (PCR 1250-56; 1273; 1277-78).

The standard governing a defendant's right to a jury
instruction in this regard is also settled: any evidence
of voluntary intoxication at the tinme of the alleged
offense is sufficient to support an instruction on the

| ssue. Gardner v. State, 480 So. 2d 91 (Fla. 1985);

Mellins v. State, 395 So. 2d 1207 (Fla. 4th DCA), review
deni ed, 402 So. 2d 613 (Fla. 1981). In terns of voluntary
| nt oxi cati on, Florida's courts have consistently
acknowl edged that such a defense nust be pursued by
conpetent counsel if there is evidence of intoxication,
even under circunstances where trial counsel explains that
he or she "did not feel defendant's intoxication 'net the

statutory criteria for a jury instruction. Bri dges v.

State, 466 So. 2d 348 (Fla. 4th DCA 1985).
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Counsel al so unreasonably failed to properly present
M. Jones' nental condition to the jury to negate the
specific intent elenent of preneditated first-degree

murder. |In Bunney v. State, 603 So. 2d 1270 (Fla. 1992),

t he def endant wanted to rai se epil epsy as a defense to his
ability to formthe intent required to commt a first-
degree fel ony nurder and ki dnappi ng out si de t he cont ext of
an insanity plea. This Court held that while "evidence of
di m ni shed capacity is too potentially msleading to be
permtted routinely inthe guilt phase of crimnal trials,
evi dence of 'intoxication, nedication, epilepsy, infancy,
or senility' is not." |Id. at 1273. The Court wote:

Al t hough this Court did not expressly
rule in Chestnut that evidence of any
particular condition is admssible, it
Is beyond dispute that evidence of
voluntary intoxication or use of
nmedi cation i s adm ssi bl e to show | ack of
specific intent. See GQurganus v. State,
451 So.2d 817 (Fla. 1984). |If evidence
of these self-induced conditions 1is
adm ssible, it stands to reason that
evi dence of certain commonly under st ood
conditions that are beyond one's
control, such as those noted i n Chest nut
(epi |l epsy, infancy, or senility), should
al so be adm ssible. In the present
case, Bunney sinply sought to show t hat
he comm tted the crinme during the course
of a mnor epileptic seizure. Ajuryis
emnently qualified to consider this.

9



Id. at 1273. Here, evidence of M. Jones' nental
deficiency, as identified by Dr. Eisenstein's objective
psychol ogi cal testing at the tine of trial, and M. Jones’
hi story of substance abuse would certainly fall within the
class of inpairnments discussed by the Florida Suprene
Court in Bunney which negate specific intent.

Counsel's failure to investigate and present an
I nt oxi cati on defense prevented the jury fromconsidering
a basis for guilt on a lesser included offense to first
degree nurder, thereby increasing the risk that M. Jones
woul d face death in violation of the E ghth Amendnent.

See Beck v. Al abama, 477 U. S. 625 (1980). It also denied

M. Jones a fair trial, inviolation of the Sixth, E ghth
and Fourteenth Anendnents. Confidence is clearly
undermned in the outcone by counsel's deficient
per f or mance.
B. GUNSHOT RESI DUE

The State contends that the gunshot residue test
results were inconsistent wth M. Jones' defense, and
therefore trial counsel Koch cannot be deened i neffective

pursuant to Rivera v. State, 717 So. 2d 477, 485 (Fla.

1998). The State's explication of M. Jones's defense is
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apparent |y based on t he openi ng statenent by trial counsel
Koch (R 1273-77). |In that statenent Koch says M. Jones
was working for the Nestors. He related the foll ow ng
account of what M. Jones told him On the day of the
murders M. Jones was downstairs working. He then cane
upstairs and found the front door unl ocked. Then he cane
upon soneone assaul ting Jack Nestor. Nestor called out to
M. Jones for help, and M. Jones grabbed the assail ant
from behind, when a gunshot went off and he |ost
consci ousness, and when he woke up, he found Jack Nestor
dead on the floor and then crawl ed over to the couch and
t ook a gun he found on the fl oor under his arm because he
feared that the perpetrators were still in the building.
He vaguely renenbered the police comng (R 1274-76).
Contrary to the characterization by the State, Koch
specifically says in the opening statenent that M. Jones
did not see who had the gun, or who shot him and that M.
Jones never saw the gun in M. Nestor's hand (R 1275).
Koch says that the forensic evidence "in all probability”
I ndicates that M. Nestor's gun was the source of the
bullet that hit M. Jones in the forehead, but he never

tells the jury that M. Nestor fired the shot (R 1275).
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Koch' s openi ng statenent negligently failedtoincludethe
results of gunshot residue particle tests that excl uded
Nestor and M. Jones as the shooter. Thus he failed to
preview and to ultimately introduce significant evidence
tothe jury, nanely forensic support for his actual theory
of the case: that M. Jones was shot while the unknown
assailant and M. Nestor struggl ed, perhaps over the gun.
An obvi ous i nference woul d be that the unknown assail ant
obt ai ned t he weapon during the fracas and shot M. Jones
during the struggle.

Only in his closing argunent at the guilt phase did
Koch suggest that M. Nestor was the person who fired the
gun four tinmes at an unknown assailant, hitting M. Jones
once in the head (R 2112). What possible strategic
reason could M. Koch have had for not using forensic
evi dence that bol stered his defense of M. Jones? In his
closing he did point out two unidentified latent prints
found on the door knob of the bathroomwhere Ms. Nestor
was killed (R 2103). His failure to use the gunshot
residue tests for the sane purpose, the inference that
there was a fourth person present at the cri ne scene ot her

t han t he Nestors and M. Jones, was defi ci ent perfornance.

12



This cl ai mwas very fact specific and shoul d not have been
summari |y deni ed bel ow.
C. VAR DRE
M. Jones will rely on the argunents in his initial
bri ef.
D. PRESENCE OF MR. JONES AT CRI TI CAL STAGES
M. Jones will rely on the argunents in his initial
bri ef.
ARGUMENT |1 - ERROR I N SUMVARY DENI AL OF CONFLI CT CLAI M
M. Jones sought an opportunity to present credible
testinmony in support of the existence of an actual
conflict of interest at an evidentiary hearing. The
El eventh Circuit has set forth the test for distinguishing
bet ween actual from potential conflicts of interest:
W will not find an actual conflict
of interest unless appellants can point
to specific instances in the record to
suggest an actual conflict or inpairnent
of their interests...Appellants nust
make a factual show ng of inconsistent
I nterests and nust denonstrate that the
attorney nade a choi ce between possi bl e
alternative causes of action ... If he

di d not nade such a choice, the conflict
remai n(s) hypot heti cal .

Reynolds v. Chapman, 253 F. 3d 1337, 1343 (11th Grr.
2001), citing Smth v. Wite, 815 F. 2d 1401, 1404 (11

13



CGr. 1987).

M. Jones' initial brief cited those sections of the
record that supported the injuries to M. Jones' case t hat
resulted fromthe conflict laid out in his 3.850 notion.
He was prepared to present testinony about these matters
at a hearing in support of a finding that Koch's actions
concerned with his attenpted withdrawal fromthe case due
toaconflict of interest resulted in a conpl ete denial of
counsel at a critical stage of M. Jones' trial pursuant

to United States v. Chronic, 466 U S. 648 (1984) and

Strickland v. Washi ngton, 466 U S. 668 (1984).

See M ckens v. Taylor, 122 S. C. 1237 (2002) (It is

an open question whether the presunption of prejudice

standard enunciated in Cuyler v. Sullivan, 446 U S. 335

(1980), should be appliedin avariety of ethical conflict
of interest situations or limted to nultiple concurrent
representation conflicts of interest).

ARGUMENT |11 - LACK OF PENALTY PHASE ADVERSARI AL TESTI NG

The State's brief inplies that sonehowthe trial file
of M. Jones' case is inconplete, citing testinony by M.

Koch and his investigator, M. Sastre to that effect (AB

14



at 83). M. Sastre actually testified that "know ng M.
Koch, | know that everything that | return back to him
it's sonmewhere in the file" (R 779). Koch never
testified that the trial file, a copy of which was
provided by CCRCto the State, was inconplete, only that
he never reviewed the trial file that was in the
possession of CCRC, but rather had "met wwth M. Scher
about a week before the deposition...and | revi ewed what
he brought with hint (R 548). The State deposed M.
Koch prior to the evidentiary hearing and cross-exam ned
both him and M. Sastre at the hearing. The State's
position in the answer brief that "[n]o one told Koch
anyt hi ng about the sexual relationship between Ms. MIIs
(M. Jones' sister) and Ms. Long's son (Law ence), despite
nunerous interviews" carefully ignores the fact that the
publ i c def enders' office never interviewed Panela M1l s or
Lawr ence. (AB at 83). The |lower court's finding that
Panela MIIls could not have been |located in 1990-1993
hardly passes the laugh test. The State and the | ower
court expect this court to accept that a professional
I nvestigative agency, if they had bothered to search,

woul d have been unable to find Ms. MIIls in New York where
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she testified that she rented an apartnent under her own
nane with the public utilities under her own nanme (R
PCR 972). The State is silent as to Lawence because
they are well aware that he was incarcerated in Florida
and woul d have been easy to | ocate.

The credibility findings nmade by the |ower court
against the lay famly w tnesses and the experts in the
case were di scussed at sone lengthinthe lInitial Brief in
footnote 39. The evidence summari zed in the Statenent of
t he Case and of the Facts and inthe clains inthe initial
brief provide suitable rebuttal to nost if not all of the
State's positions. For exanple, the State's brief
i ndicates that M. MIller's testinony about the use of
drugs in Aunt Laura's household contradicts Ms. MIIs'
testi nony about not using drugs while living there. An
exam nation of M. Mller's testinony wll reveal that he
stated that he was using drugs with M. Jones, not with
Panela (PCR 984-85). He also testified that Panel a was
the first to nove from Aunt Laura's house to New York
(PCR 983). The fact that all the testinony does not fit
toget her perfectly is suggestive not of deception but of

its credibility. Panela MIIls testified, for exanple,
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that prior to the evidentiary hearing she had not seen her
brother Victor for twenty years (PCR 944-46, 949).

State attorney Kastrenakes noted prior to the penalty
phase that defense counsel Koch had indicated in a
conversation in chanbers that he would not argue the
mtigating circunstance of the substantial inpairnent of
t he Def endant by the use of narcotics or drugs or al cohol .
The state attorney also noted that Dr. Hearn, who was
never deposed by the defense, in his report indicated that
M. Jones had used cocai ne about ei ght hours prior to the
of fense based on presence of BE, a breakdown product of
usi ng cocai ne (R 2241) (enphasi s added). However, at the
evidentiary hearing Dr. Hearn testified that M. Jones
coul d have used the cocaine as little as two hours prior
to the blood draw, around the tine of the offense (PCR
1251) .

The State's brief indicates that Dr. Eisenstein's
"opinion" that M. Jones was "borderline retarded" was
contradi cted by all eged concl usions by Dr. Tooner and Dr.
Mutter that M. Jones was of average intelligence (AB.
90). This is a msrepresentation on several counts. Dr.

Tooner testified at the hearing that he had concerns about
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M. Jones "adaptive functioni ng" based on the 1975 Jackson
Menorial Hospital report (PCR  1098-99). He also
testified that he had changed the opinion he had at the
time of trial about M. Jones' intellectual abilities
after being provided with additional materials by
postconviction counsel and had revised his opinion
downwards towards borderline intellectual functioning
(PCR 1156). Dr. Mutter, a psychiatrist, testified that
he had evaluated M. Jones for conpetency between the
guilt phase and the penalty phase (PCR 1190). He
di agnosed M. Jones as suffering from no major nenta
i1l ness, but exhibiting antisocial personality disorder
and substance abuse by history (PCR 1201-02, 1205).

The State's brief says that if trial counsel had
obtai ned and presented the 1975 JVH di scharge summary,
such action would have permtted the State to present
additional evidence that M. Jones was a "violent
crimnal” (ABat 93). The State's interpretation of this
report is their own. M. Jones was only fourteen (14)
years old at the tinme of his adm ssion on May 7, 1975.
Not hing inthe report is indicative of a"violent crimnal

record” at that tender age. The report al so indicated he
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had previously been hospitalized for a drug overdose in
| ate 1974.2 The possibility of mental retardati on and/ or
schi zophrenia are red flagged in the 1975 JMH report.?
Counsel cannot be absolved for failure to obtain this
criticallyinportant material by sel f-serving descriptions
of what the State m ght have done in 1993 if the defense
had bothered to obtain the report, as did post-conviction
counsel ten years |ater. Experts Dr. Brad Fisher, Dr.
Hyman Ei senstein, Dr. Merry Haber, Dr. Jethro Tooner, and
Dr. Charles Mutter all testified that access to the JVH
summary at the postconviction hearing was inportant for
their respective findings (PCR 655-57, 748, 808-17, 884-
85, 1030-39, 1092--93, 1097-99, 1198-1203).

2'I'n Decenber 1974 he QD' d hinsel f on different drugs,
accidentally, as he nentions because he was confused and m xed up
fromsnoking, in order to get nore and nore high, so he opened the
drug cabi net and took an unknown anobunt of different nedications that
bel onged to his aunt and he didn't renmenber what happened afterward.
Apparently had very __ condition and was placed in Pediatric ICU for
three nonths" Defense Exhibit H Jackson Menorial Hospital Discharge
Summary of 6/ 15/75.

"This is the first psychiatric hospitalization for this 14 year
old black male who was admitted to the court at the recomendation of
Juveni l e Court because of the frequency he ran away from hone and
difficulty getting along with his guardian. Patient has been
evaluated in different institutions and structured environnent-Iike
yout h honmes and has been | abel ed as borderline nental retardation,
very depressed, angry, |ooseness of talk. H's affect and his nood
are all indicative of schizophrenia”™ Defendant's Exhibit H, Jackson
Menorial Hospital discharge sunmary of 6/15/75.
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Since M. Jones' Initial Brief was filed, the United

States Suprene Court held in Atkins v. Virginia, 122 S.

. 2242 (2002), that the execution of the nentally
retarded violated the Ei ghth Amendnent's prohibition
agai nst excessive puni shnent. The Suprene Court found a
"consensus [anong the states which] reflects w despread
judgenent about the relative culpability of nentally
retarded offenders, and the relationship between nental
retardati on and the pedol ogi cal purposes served by the
death penalty.” 1d. The Court concluded that the
deficiencies of the nentally retarded "do not warrant an
exenption fromcrimnal sanctions, but they do di mnish
their personal responsibility."” Id.

The Court held that the States were to devel op the
“appropriate ways to enforce the constitutional
restrictions uponits execution of sentences." Atkins, 122

S . at 2250, citing Ford v. Wainwight, 477 U S. 399

(1986). M. Jones nust be provided notice of and access
to whatever procedures Florida adopts in response to
At Ki ns. M. Jones further submts that the |limted
evidentiary hearing and lower court's finding in M.

Jones' Rule 3.850 proceedings do not affect his right to
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any Florida Atkins process.
M. Jones filed his anended Rule 3.850 notion and
Initial Brief before Atkins was deci ded. In his Rule

3.850 notion, M. Jones alleged violations of Strickland

v. Washington 466 U S. 668 (1984), and Ake v. Kl ahons,

470 U.S. 68 (1985) based on the failure of trial counsel
to investigate and present evidence of M. Jones' nental
status to his trial jury. Wile a limted evidentiary
hearing was granted and conducted on this claim the
heari ng was conducted within the strictures of M. Jones'
right to effective assi stance of counsel and nental health
prof essional s rather than his right not to be executed due
to his nental retardation. Furthernore, no notice was
provi ded of any rul es or procedures for determ ning nent al
retardation wunder an Atkins scenario, nor was any
definition of nmental retardation, conpliance with which
woul d preclude M. Jones' execution under the Eighth
Amendnent and Atkins. Under Atkins, such procedures and
definitions nust be provided.

M. Jones has al ready presented sufficient evidence of
mental retardation to be entitled to an such a hearing.

Evi dence was presented that M. Jones was tested by Dr.
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Ei senstein in March 1999 wth a full scale WVAIS 11 |Q of
67 and in April 1991 with a full scale WAIS-R I Q score of
72. (Initial Brief at 86). There is also alowlQ score
in M. Jones' 1988 prison records years before the gunshot
wound to his head in Decenber 1990. There was al so
evi dence presented bel owthat M. Jones had significantly
| npaired adaptive functioning the onset of which was
apparent before age 18. (Initial Brief at 86) (1975
Jackson Menori al Hospi t al adm ssion diagnosis of
borderline nental retardation). However neither at his
capital trial, nor during post conviction proceedi ngs has
he had t he opportunity to have the question of his nental
retardation heard by a jury. |If M. Jones suffers from
mental retardation, he cannot be sentenced to death or
executed in the State of Florida based on the holding in
Atkins. At the evidentiary hearing, there was testinony
fromDr. Tooner, who opined that M. Jones had borderline
intelligence (PCR 1156) and Dr. Mutter, who believed t hat
M. Jones did not suffer frommjor nental illness, but
t hese opi ni ons were not based on the adm ni stration of any
standardi zed intelligence tests, but rather on their own

subj ective opinions. (PCR 1201). M. Jones' low IQ
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cognitive inpairnments identified by neuropsychol ogi cal
testing, and early onset remain unrebutted. Furthernore,
even if the differing experts' opinions were based on
recogni zed testing, M. Jones would be in no different
position than M. Atkins, whom Virginia clainmd was not
ret ar ded.

Ring v. Arizona, 122 S. (. 2428, 2002 U. S. LEX S 4651

(June 24, 2002), held unconstitutional a capital
sentenci ng schene that makes inposing a death sentence
contingent upon the finding of aggravating circunstances
and that assigns responsibility for finding that
circunstance to the judge. The United States Suprene
Court based its holding and analysis in Ring on its

earlier decision in Apprendi v. New Jersey, 530 U S. 466

(2000), in which it held that “[i]t is unconstitutional
for alegislature to renbve fromthe jury the assessnent
of facts that increase the prescribed range of penalties
to which a crimnal defendant is exposed.” 1d. at 490

(quoting Jones v. United States, 526 U S. 227, 252-253

(1999) (Stevens, J., concurring)).
Capital sentencing schenmes such as Florida's and

Arizona's violate the notice and jury trial rights
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guar ant eed by the Si xth and Fourteenth Anendnents because
they do not allowthe jury to reach a verdict with respect
to an “aggravating fact [that] is an elenment of the
aggravated crinme” punishable by death. Ring, 2002 U S.
LEXIS 4651 at *39 (quoting Apprendi, 530 U S at 501

(Thomas., J., concurring)).

Applying the Apprendi test in Ring, the Court said

"[t] he dispositive question...."'is not one of formbut of
effect.'"” Ring, 2002 U S LEXIS 4651 at *34 (quoting

Apprendi, 530 U. S. at 494). The question is not whether
death is an authorized punishnment in first-degree nurder
cases, * but whet her the “facts i ncreasi ng puni shnent beyond
the maximum authorized by a guilty verdict standing
alone,” Ring, 2002 U.S. LEXIS 4651 at *40, are found by
the judge or jury. “If a state nakes an increase in a

defendant’s authorized punishnent contingent on the

“‘See Ring, 2002 U S. LEXIS 4651 at *37-39 (rejecting
argunent that finding of aggravating circunstances did
not increase statutory maxi num because “Arizona's first-
degree nmurder statute ‘authorizes a maxi num penalty of
death only in a fornmal sense’” (quoting Apprendi, 530
U S at 541 (O Connor, J., concurring)). Both the
Florida and Arizona statutes provide for a range of
puni shnents, the nost severe of which is death. Conpare
Fla. Stat. 8 775.082(1)(1979) with Arizona Rev. stat.
Ann. 8§ 13-1105(C).
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finding of a fact, that fact... nust be found by a jury
beyond a reasonabl e doubt.” Ring, 2002 U. S. LEXI S 4651 at
*34. “All the facts which nust exist in order to subject
the defendant to a legally prescribed punishnent nust be
found by the jury.” Ring, 2002 US. LEXIS 4651 at *35
(quoting Apprendi, 530 US at 499 (Scalia, J.,
concurring)).

The Court in R ng held that Arizona s sentencing
statute could not survive Apprendi because “[a] defendant
convicted of first-degree nurder in Arizona cannot receive
a death sentence unless a judge nakes the factual
determ nation that a statutory aggravating factor exists.
Wthout that critical finding, the nmaxi num sentence to
whi ch the defendant is exposed is life inprisonnent, and
not the death penalty.” R ng, 2002 U S. LEXI S 4651 at *23-
24 (internal quotation marks and citations omtted). 1In

so holding, the Court overruled Walton v. Arizona, 497

US 639 (1990), “to the extent that it allows a
sentencing judge sitting without a jury, to find an
aggravating circunstance necessary for inposition of the
death penalty.” Ring, 2002 U S. LEXIS 4651 at *44.

A jury trial on the issue of nmental retardation is
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necessary in M. Jones' case pursuant to Rng. In Ring,
the Suprene Court held that capital defendants are
entitled to a jury determnation of any factor on which
the legislature conditions any increase in their nmaxi num
puni shnent. Under the reasoning of the Court's decision
in R ng, facts that are nerely circunstances for
consideration by the trial judge i n exercising sentencing
discretion wwthin a statutory range of penalties do not
have to be found by the jury under the Sixth Amendnent.
However, factors included in a state statute which
determnes eligibility for the death penalty, such as the
aggravating circunstances of the Arizona statute, are
required to be found by a jury beyond a reasonabl e doubt.
In other words, all factual matters which are a condition
precedent to the inposition of the death penalty nust be
deci ded by a jury.

Under the Court's decision in Atkins, the factual
finding concerning nental retardation is a condition
precedent to M. Jones' &eligibility to be executed.
Absent finding that M. Jones is not nentally retarded,
the death penalty cannot be inposed. The factual

determ nati on of nmental retardation, or its absence, is no
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| ess a condition for inposition of the death penalty than
t he aggravating circunstances in the R ng case.

Fla. Stat. 921.137 is not relevant for purposes of a
Ring analysis. As R ng nade clear, the relevant inquiry
I s not one of formbut of effect. |n essence, the finding
that M. Jones is not retarded exposes himto a greater
puni shent than that authorized by the jury verdict. "The
fundanental neaning of the jury trial guarantee of the
Sixth Amendnent is that all facts relevant to the
i nposition of the | evel of punishnent that the defendant
receives whether the State calls them elenents of the
offense or Mary Jane nust be found by a jury beyond a
reasonabl e doubt." Id, Scalia concurring. Fl ori da
Statute 921.137 violates the mandate of R ng as the
factual determnation of nental retardation, or its
absence is nade solely by a judge. Under the authority of
Ri ng and the Si xth Anendnent, M. Jones is nowentitled to
a jury determnation on the issue of his nental
retardation.

Furthernore, M. Jones is entitled to nore than the
nere presence of a jury to determne whether or not he is

nmentally retarded. He is nowentitled to all the benefit

27



of the jury trial process. These include the opportunity
to select afair and inpartial jury through voir dire, use
of perenptory and ot her chal | enges, di scovery depositions,
appoi nt nent of conpetent capital counsel, a unani nous jury
verdict and properly drafted jury instructions to guide
the jury on the determ nation of nmental retardation.

In Atkins, the Court addressed the issue of the
standards for the factual determnation of nental
retardation:

To the extent there are serious
di sagreenents about the execution of

nmentally retarded offenders, it 1is
determ ni ng which offenders are in fact
retarded. In this case, for instance,

the Commonwealth of Virginia disputes
that Atkins sufferers from nental
retardation. Not all people who claim
to be nentally retarded wll be so
inmpaired as to fall within the range of
mentally retarded offenders about whom
there is a national consensus. "As wth
our approach in Ford v, Wainwight, with
regard to insanity, we l|leave to the
St at e[ s] the task of devel opi ng
appropriate restrictions upon the
execution of sentence.

Atkins 122 S. C. at 2249. (Gtation s omtted)
Atkins clearly nmandates that states devel op

“appropriate ways" to determne the factual issue of
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mental retardation in order to identify those ineligible
for the death penalty. Because M. Jones is entitled to
ajury trial on the issue of nental retardation, the only
mechani smfor properly determning the claimis a statute
whi ch outlines the specific standards for a determ nation
of nental retardation by he jury and a properly drafted
jury instruction.

Fl ori da Statute 921. 137 does not neet the requirenents
of Atkins or Ring. However, the due process requirenents

adopted by the Georgia Suprene Court in Flem ng v. Zant,

259 Ga. 687, 386 S.E. 2d 339(1989) provide an apposite
nodel for a schene that woul d conply with Atkins and R ng
in regard to the determnation of nental retardation in
post conviction proceedings. In Flemng the court held
that on a prinma faci e showi ng of nental retardati on (based
as in M. Jones' case on the finding by at |east one
expert) in post conviction proceedi ngs, the case nust be
determned by a jury trial on the issue. M. Jones urges
this Court to adopt a simlar schene in Florida. This
Court nust return M. Jones' case to circuit court for a

determnation as to M. Jones' nental retardation by a
jury.
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ARGUMENT |V - PUBLI C RECORDS

M. Jones reiterates the request in his Initial Brief
that this Court review the hundreds of pages of records
fromthe Ofice of the State Attorney found to be exenpt
after in canera inspection below (Supp. PCR 3-7). As to
the requests directed to FDLE for juror information, the
records available to counsel did not include any
i dentification information for the jurors except their
nanmes, race and sex. The social security nunbers and date
of birth of the nenbers of the jury in M. Jones' case
were not and are not in the possession of M. Jones'
counsel. Wthout the capability of obtaining crimnal
history information concerning the jurors, how 1is
I nvestigation into whether the jurors in M. Jones' case
|ied about their crimnal records to be obtained? The

request at issue is as follows:

DEFENDANT' S WRI TTEN DEMAND FOR
ADDI TI ONAL
PUBLI C RECORDS PURSUANT TO EMERGENCY
FLORI DA
RULE OF CRIM NAL PROCEDURE 3.852 (h)

(2)

Def endant, VI CTOR TONY JONES, by and
t hrough undersigned counsel, hereby
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makes this witten demand for public
records of Florida Departnent of Law
Enf or cenent , pursuant to energency
Florida Rule of Crimnal Procedure 3. 852
(h) (2), Article I, Section 24 of the
Fl ori da Constitution; chapter 119 of the
Fl orida Statutes; and Brady v. Maryl and,
373 U.S. 83 (1963) and st ates:

1. On Cctober 1, 1998, Defendant
was r epr esent ed by under si gned
col l ateral counsel.

2. On Cctober 1, 1998, Defendant
had initiated the public records
process.

3. The instant request is tinely
filed and served.

4. The records requested herein
have not previously been the subject of
a public records request.

5. The public records requested
are as foll ows:

W ask that you produce all records
regardi ng the follow ng individual (s):

Judy Ann Wort hi ngton

Nancy Lu Carpenter

M chael Finley D cus

Nel son Gonzal ez

Adria Garci a- Cheng

Sergi o Luis Fenandez

Gabri el Fernandez

Mattie Bell Spann

Susana Rui z

Roberto Jose Wall o

Magadm Her nandez

Antoni o Vega or Antonio Vera
Ri chard Casel las (alternate)
Ana M Cortes (alternate)

W seek any and all records (regardl ess
of formand i ncl udi ng phot ographs, sound
or video recordi ngs, physical evidence,
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and electronic nail and/or files)
related to any cases in which the above
nment i oned i ndi vi dual (s) was a def endant,
W t ness, suspect and/or victim

Qur interest isin, but not limted to,
t he fol | ow ng:

a. Any and all files, records,
reports, rap sheets, letters,

nennranda, not es, drafts,
electronic mail and/or files,
and al | ot her records

(regardless of form) in the
possessi on or control of your
agency relating to the above
ment i oned I ndi vi dual (s),
regardl ess of facility, office,
unit or branch of your agency
where records nay be housed.

6. Pursuant to energency Florida
Rul es of Crimnal Procedure 3.852, you
shall, wupon receipt of this witten
demand:

(a) copy, seal , I ndex and
deliver the requested records to the
records repository of the Secretary of
State; and

(b) certify that, to the best
of your know edge and belief, that the
request ed records have been delivered to
the records repository of the Secretary
of State.

7. Enmergency Florida Rules of
Crim nal Procedure 3.852 (f) and chapter
119.07 (2) of the Florida Statutes
provide procedures you nust follow
shoul d you cl aim any requested records
to be exenpt or confidential. It is
r equest ed t hat you state Wi th
particularity the reasons for your
conclusion that the record is exenpt or
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ot herw se bei ng wi t hhel d from
di scl osure.

(Supp. PCR 105-107).
REMAI NI NG ARGUMENTS

M. Jones relies on his Initial Brief to address the
remai ni ng argunents of the State, except to note that the
State argues that M. Jones has not established prejudice
because Koch or his investigator contacted Aunt Laura
Long, Beatrice Brown, G eg Witney and Vera Edwards as
part of his investigation. This Court should recall that
the jury heard testinony at the penalty phase fromonly
fromDrs. Toonmer and Mutter, and not froma single famly
menber or friend. The State's circular analysis again
i gnores the fact that these experts provided materially
contradi ctory di agnoses of M. Jones, and the State urged
the jury to conpletely reject Dr. Toonmer's |imted
testinony in support of mtigation. The trial court found
no statutory or non-statutory mtigation. The nature and
quality of the evidence presented at the evidentiary
hearing that trial counsel wunreasonably failed to
I nvestigate or present, alone and in conjunction with the

other errors asserted by M. Jones woul d have conpletely
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changed the evidentiary picture, and prejudice is clear.
M. Jones relies on his Initial Brief as rebuttal to

t he remai ni ng argunents advanced by the State.
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