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JURI SDI CTI ON
The Court has jurisdiction over this appeal pursuant to
Rule 3-1.2, 3-3.1 and 3-7.7 of the Supreme Court of
Florida in that Appellant Bartley C. Ml ler, appeals the

report of referee the Honorable Arthur Rothenberg.

STATEMENT OF THE CASE AND FACTS
This case involves attorney Bartley C. Mller’'s
(hereinafter referred to as “MIller”) good faith belief
and interpretation of the extremely technical and ever
evol ving | egal procedures in enploynment discrimnation
litigation. In late January 1998, the Equal Enpl oynent
Opportunity Conmm ssion (hereinafter referred to as
“EEOC’) issued a Right to Sue Letter that it declared was
i nadvertently sent to MIller’s client Dr. Roberta

Santini. The EEOC within weeks of issuing the invalid



letter advised MIller’s, then associate Heidi Freidman,
to disregard the letter and that a valid and conplete
Right to Sue Letter would be forthcom ng. (Testinony of
Shari Levine, transcript P. 113, lines 3-22) Attorney

Fri edman handled all of MIler’'s EECC conmplaints from
start until receipt of the Right to Sue Letter (ld. at
Page 109, lines 19-25 and testinmony of Bartley C. Mller
Page 128, lines 8-25) The EEOC i ssued the second valid
Right to Sue Letter on March 2, 1998. (Id.) Mller
pursuant to Title VII of the Civil Rights Act of 1964, 42
U S C 8§ 2000(e), et. seq. had 90 days to file suit upon
recei pt of the EEOC letter. MIler's | aw associ ates
drafted and prepared the | awsuit for enployment

di scrim nation and sane was cal endered by his staff to
file the lawsuit within 90 days of the March 2, 1998
letter. (1d. at P. 114 lines 8-20 and testinony of
Bartley C. Mller, p. 131, lines 23-25 ad P. 132, |ines
1-25) However, the lawsuit was filed on May 28, 1998
several days past the first invalid and inconplete letter
i ssued by the EEOC but within the time requirenments of
the valid and | egally acceptable second Right to Sue
Letter.

Mller’s involvenent in the case did not begin until the
awsuit was filed in the United States District Court for

the Southern District of Florida. Wthin weeks of the



| awsuit being filed MIler left his firmand joined
another law firm Dr. Santini approximtely one (1)
nmonth |ater requested MIller to take over her case and
MIler agreed. After MIller’'s departure fromhis
original law firm the file was held by the prior |aw
firmand MI|Iler was unaware and did not have the first
invalid Right to Sue Letter (Testinony of Bartley C.
Mller, transcript at P. 134, lines 9-18 and page 138,
lines 23 - 25 and page 139, |ines 1-18)

The Defendant in the enploynment discrimnation case was
the Cleveland Clinic Florida (hereinafter referred to as
“CLINIC’). The Clinic filed the standard answer and
affirmati ve defenses in enploynent |aw cases.

(Transcript P. 37, lines 21-25 and page 38, lines 1-4)
One of the defenses raised by the Clinic was Plaintiff’'s
failure to tinely file her lawsuit after receipt of the
first invalid EEOC Right to Sue Letter.

The EECC, after determning it issued the first Right to
Sue Letter in error, issued and forwarded a second and
legally valid Right to Sue Letter to all parties
including the Clinic. (Testinony of Jim Colon, P. 71,
lines 1-8 and P. 72 lines 10-15) The Clinic never
submtted a request to produce to Dr. Santini, never
subpoenaed the records fromthe EEOC or filed any

di scovery requests to Dr. Santini as to why the EECC
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issued two (2) Right to Sue Letters. (Transcript P. 17,
lines 2-9) Local Rule 26.1A of the United States District
Court for the Southern District of Florida governing

di scovery disclosure opted out of Fed. R Civ. P. 26

whi ch requires any party to disclose docunments that
pertain to the pleadings at issue.(Testinony of Bartley
C. MIler, Transcript P. 180, lines 3-25) S. D. FLA. L.
R. 26. 1A states “the disclosure requirenents inposed by
Rule 26(a)(1)-(4), Fed. R Civ. P., and the early

di scovery noratoriuminposed by Rule 26(d), Fed. R Civ.
P., shall not apply to civil proceedings in this Court.”
(Enmphasi s Added) Therefore, M Il er was under no
obligation to come forward with information that his
client had received the first Right to Sue Letter. (Id.
at P. 179, lines 5-20) More inportantly, the first letter
was not considered valid by the EECC and t hus, was not
material to the case and a | awsuit could not have been
filed based on the first invalid Right to Sue Letter
(Testinony of Jim Colon at Transcript P. 73, lines 21-25
and P. 74, line 10 and testinmny of Fred Behul at
Transcript P. 82, lines 5-25, P. 84, lines 16-25 and P.
85, lines 1-15).

Jim Colon fromthe EEOC testified that a review of the
file by the EEOC reveal ed the January 1998 Ri ght to Sue

Letter was not conplete and thus, the reason the EEOC
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i ssued the second Right to Sue Letter in March 1998 which
it considered to be controlling (Testinony of Jim Col on,
transcript P. 71, lines 5-7 and P. 72, lines 6-14). M.
Colon testified Dr. Santini had 90 days fromthe date of
the second Right to Sue Letter to file her lawsuit (Id.

at P. 73, lines 21-25). Fred Behul fromthe Broward
County Human Ri ghts Division that investigated Dr.
Santini’s claimfor the EEOC, testified that the first
Right to Sue Letter was a nullity and Dr. Santini could
not have filed her lawsuit with the invalid January 1998
Right to Sue Letter issued by the EECC. (Testinony of
Behul , transcript P. 85, lines 2-15, P. 86, lines 1-5)
The Clinic moved for summary judgment in February 1999
asking the Court to dismss Plaintiff's federal clains
because Plaintiff failed to file her conplaint within 90
days of the invalid January 1998 EEOCC | etter. (Testinony
of Bartley MIller, transcript P. 135, lines 1-25 and P
136, lines 1-25) MIller filed a response to the Summary
Judgnent in which he made no m srepresentations about the
invalid Right to Sue Letter. (ld. at transcript P. 155,
lines 3-16) |In fact, MIller never admtted nor denied
his client had received the first invalid letter. Mller
argued the invalid Right to Sue Letter was inproperly
delivered to Dr. Santini since it was delivered to her

mot her’ s residence and not to Dr. Santini’s residence



(Id. at, Transcript P. 155, lines 13-16, P. 158, |lines 2-
14, P. 166, lines 7-12) The issue of the EEOC i ssuing an
invalid Right to Sue Letter and sane being delivered to
anot her address other than where the party resided had
not been decided by the Eleventh Circuit Court of Appeal
and thus, there were was no |l egal precedent. (Ild. at.,
transcript P. 157, lines 3-10).

MIller references the invalid Right to Sue Letter

t hroughout hi s response nenorandum of law (ld. at,
transcript P. 159, lines 5-25 and P. 160, lines 1-18) The
Clinic inits reply menorandum pointed out to the trial
court that Dr. Santini did not contest the undisputed
fact that she had received the first invalid Ri ght to Sue
Letter. (I1d. at, transcript P. 166, line 14-25 and P.
167, lines 1-25).

The trial court held two (2) hearings on the Clinic’'s
nmotion for summary judgnent. Mller filed the affidavit
of Heidi Friedman in which she prepared and stated she
had only received one Right to Sue Letter fromthe EECC.
(Id. at P. 162, lines 23-25) The affidavit did not state
Dr. Santini had forwarded the first invalid Ri ght to Sue
Letter to her. The purpose of Ms. Friedman's affidavit
was to establish the EEOCC did not mail her a copy of the
invalid Right to Sue Letter as was mailed to the Clinic’'s

attorney. (Testinony of Bartley C. Mller, transcript P
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135, lines 1-25 and P. 136, lines 1-25) \When Ml er net
with Ms. Friedman to discuss the matter, Ms. Friedman
stated “I never received it” when referring to the
January 1998 Right to Sue Letter. (ld. at P. 139, lines
1-14). At the beginning of the first hearing, the Clinic
abandoned their defense that recei pt by counsel triggers
the 90 day filing requirenents. (ld. at P. 164, |lines 12-
25 and P. 165, lines 1-25). At the second follow up
hearing, MII|er abandoned the issue of whether Dr.

Santini received the first Right to Sue Letter and

continued with other valid | egal argunents.

SUMVARY OF ARGUMENT
MIller did not violate the Rules of Professional Conduct
governing |lawers. At the tinme, MIller made his | ega
arguments, he had a good faith belief that his argunents
were sound and within reason. Both the EEOC and the
Broward County Human Ri ghts Division held the sane | egal
opinion as did MIler regarding the January 1998 invalid
Right to Sue Letter. The legal argunments advanced by
MIler were very technical but within the [imts of the
law at the tinme they were made.
MIler had no |l egal or noral obligation to come forward

with immaterial and irrelevant information regarding the



invalid January 1998 Right to Sue Letter. There is no
duty inposed upon a |l awer to supply his opposing counsel
with the proof that party needs to carry its |ega

bur den.

The sanctions recommended by the referee are erroneous
and unsupported not only by the facts and circunstances
but by the case law setting forth the standard for
simlar acts of m sconduct. The standards for inposing
sanctions should the court find MIler acted

i nappropriately would be either a public reprimnd or
admoni shnment. Ml ler’s actions, if taken as

i nappropriate, do not give rise to the sanctions
recommended by the referee. Irrespective of Mller’s
good faith belief and the correctness of his technical
argument, he took renmedi al steps before any irreparable
harm was done on the nerits of the notion and the nerits
of the case itself.

The referee’s findings of fact and recomended sanctions
were prepared and submtted by counsel for The Florida
Bar. MIler was never provided the opportunity to contest
or otherw se respond to the proposed order subnitted by
The Florida Bar. The law is well settled that a trial
court is not allowed to relinquish its obligations to
preparing sensitive orders to opposing counsel. In the

present case, the referee conmmtted reversible error by



relinquishing his obligation of preparing his findings of

facts and recommendati ons to counsel for The Florida Bar.

VWHETHER THE FLORI DA BAR PRESENTED CLEAR AND CONVI NCI NG
EVI DENCE THAT ATTORNEY BARTLEY M LLER VI OLATED THE RULES

OF PROFESSI ONAL CONDUCT GOVERNI NG ATTORNEYS

Mller did not violate Rules 4-3.3(a)(1), (A | awer shall
not know ngly make a false statenent of material fact or
law to a tribunal); 4-3.4(a)(A |lawer shall not

unl awful |y obstruct another party’'s access to evidence or
ot herwi se unlawfully alter, destroy, or conceal a
docunent to other material that the | awer knows or
reasonably should know is relevant to a pending
proceedi ng; nor counsel or assist a witness to testify
fal sely) and 4-8.4(c) (A Lawer shall not engage in
conduct invol ving dishonesty, fraud, deceit or

nm srepresentation of the Rules of Professional Conduct.
The Florida Bar failed to carry its heavy burden of
provi ng by clear and convincing evidence that Ml er

vi ol ated the above Rules. The Florida Bar failed to
provi de any wi tnesses at trial. MIller on the other hand
presented the testinmony Jim Colon fromthe EEOC that the

first Right to Sue Letter was not valid and Dr. Santi ni
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could not have filed her |lawsuit based on that letter.
MIler presented testinmony of Fred Behul fromthe Broward
County Human Ri ghts Division and Fair Practices

Enmpl oynent Agency of the EEOC that investigated Dr.
Santini’s Charge of Discrimnation. M. Behul testified
that the January 1998 Right to Sue Letter was not valid
and that only the second letter dated March 2, 1998
provided MIller the jurisdiction to file his lawsuit on
behal f of his client in federal court.

The | egal argunents advanced by MIler during the sunmary
j udgment proceedi ngs were highly technical but were well
within the law as it was at the time. There is no duty to
cone forward absent a proper discovery request, to supply
an adverse party with the proof that party needs to carry
its burden. For exanple, if a party knows of a witness to
a collision that is adverse to himand no discovery
request is nade, the non-noving party may properly defend
agai nst the summary judgnent notion by asserting that the
nmovant has failed to carry his burden. He is under no
duty to gratuitously supply that witness to his
adversary. That is the factual scenario in this case and
M Il er should not be sanctioned.

A conplete review of MIller’s response nenorandum reveal s
he never denied Dr. Santini’s receipt of the invalid

January 1998 Right to Sue Letter. 1In fact, several tines
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in the response MIller admts Santini received the first
Right to Sue Letter. MIller never hid any evidence.
Mller is the one who subpoenaed Ms. Friednman to the
hearing. Although MIler objected to sone questions Ms.
Fri edman was asked by the Clinic’'s counsel, that is what
litigation/trial attorneys do. MIller never told Ms.

Fri edman before, during or after the hearing not to tell
the truth. M. Friedman told the truth and thus, there
was no irreparable harm

At the time MIler made his argunents to the Court, he
had a well founded belief that his | egal position was
wel | taken. The EEOC and Broward County Human Ri ghts
Division itself believed the January 1998 Right to Sue
Letter was a nullity and not valid and thus not materi al
to the case. G ven those facts, MIller was entitled to
believe and did believe the January 1998 letter had no

| egal effect. The Magistrate’'s ruling on the nerits does
not affect what MIller, the EEOC and Broward County Human
Ri ghts Division reasonably believed at the time. The
federal and state discrimnation |laws are very technica
and evolving. The enploynent discrimnation |aws and
procedures are extrenely conpl ex, contradictory and
confusing. MIIler should not be sanctioned because a
court did not agree with his interpretation of the |aw as

it stood that tine.
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The Florida Bar’s Standards for |nmposing Lawer
Sanctions, 6.12 provides for suspension if materi al

i nformati on has been withheld, and no renedial action has
been taken. Although as noted, M|l er maintains that at
the time of his actions he honestly believed no
information was inproperly wthheld, remedial action was
t aken before any irreparabl e harm was done. The Florida
Bar failed to present evidence to contradict this fact.
Despite the fact that the Magistrate nmade sone cruci al
errors in his sanctions Order (e.g. asserting that a

di scovery request had been made for the docunent at

i ssue, when in fact no such request was nade; assun ng
that the Rules required disclosure when in fact they did
not; and failing to understand MIler’s distinction

bet ween delivery and receipt), MIler took renedia

action to totally elimnate the question of Dr. Santini’s
recei pt of the undated right to sue letter and its
subsequent fax transm ssion to Heidi Friedman.

After all the pleadings were filed on the Clinic’'s Mtion
for Summary Judgnment, the Magistrate held two hearings.
At the first hearing on May 21, 1999, Heidi Friedman
testified that Dr. Santini had faxed the undated right to
sue letter to her on February 2, 1998. Thus, the matter
was fully disclosed at that point, before any ruling on

the Motion for Summary Judgnent. At the June 1, 1999

12



hearing, MIler totally abandoned any clai mregarding Dr.
Santini’s receipt of the undated letter.

Thus, irrespective of MIler’'s belief in the correctness
of his procedural position, he took renedial steps before
any irreparable harm was done on the nmerits of the
Motion, and the nerits of the case itself. As a result,
Standard 6. 12 which calls for suspension if no renedi al
action is taken does not apply and a | esser sanction, if
any, should be applied.

The critical act of renedial action as well as several

ot her inportant facts serve to distinguish this case from

The Florida Bar v. Cox, 794 So.2d 1279 (Fla. 2001) cited

by the Bar to the referee. M. Cox was a federa
prosecutor who called a crucial wi tness during trial and
had the witness identify herself with a fictitious name
given to her by Custons; this, despite a direct and
unequi vocal pre-trial Order directing the government to
di scl ose her true name. The defense was thus deprived of
the Constitutional right of confrontation, and the
opportunity to cross-exam ne the w tness about nunerous
items which substantially affected her credibility. The
def ense al so made nunmerous strategi c noves during the
trial as a direct result of the prosecutor’s subterfuge.
When Cox’s m sdeeds were discovered, the Court felt it

had no alternative but to grant a mstrial and to
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ultimately dism ss the indictnment on doubl e jeopardy
grounds. The judicial systemwas thus totally deprived
of the opportunity to try the defendant in a significant
crimnal case, and to have a jury decide the case.

The Florida Supreme Court, in ordering a one year
suspension for Ms. Cox, pointed out the higher duty of
prosecut ors because of their unique powers and
responsibilities, enbodied in Rule 4-3.8 entitled

“Speci al responsibilities of a prosecutor.” As a direct

result of the prosecutor’s actions, “the actual result,

dism ssal with prejudice, was a siqgnificant adverse

effect on the |l egal proceeding.” Cox, supra, at 1283.

In the case at bar, MIller’s actions did not have a
permanent effect on the proceedings. The only effect was
to delay the ultimate disposition of the Mtion for
Sunmary Judgnent, which was granted after Ml er

abandoned the issue of receipt by Dr. Santini.

1. WHETHER THE REFEREE S RECOMMENDATI ON OF A TWO (2) YEAR
SUSPENSI ON | S APPROPRI ATE I N LI GHT OF THE FACTS,

Cl RCUMSTANCES AND M Tl GATI NG FACTORS
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The standards for |nposing Sanctions include:

At wor st ,

t hat

potenti al

6.24 al so

The bar

7.2,

but

Public reprimand is appropriate when a
| awyer negligently fails to conply with
a court order or rule, and causes
injury or potential injury to a client
or other party, or causes interference
or potential interference with a | egal

pr oceedi ng.

i's what happened here: an interference
interference with a | egal proceeding.
bears note:

Adrmoni shment  is appropriate when a

| awyer negligently fails to conply with
a court order or rule, and causes
little or no injury to a party, or
causes little or no actual or potential

interference with a | egal proceeding.

negl ected to nmention 7.3, which states:

Public reprimand is appropriate when a

15

or

St andard

al so supplied the Court with Standards 7.1 and



| awyer negligently engages in conduct
that is a violation of a duty owed as a
pr of essi onal and causes injury or
potential injury to a client, the

public, or the |legal system

And 7.4, which states:

Adrmoni shment  is appropriate when a
lawer s negligent in determ ning
whet her the | awyer’s conduct violates a
duty owed as a professional, and causes
little or no actual or potential injury
to a client, the public or the |egal

system

Standard 7.4 seens particularly appropriate and appears to
fit the facts here. G ven that MIler took a technica
view justified by the Rules, at nmpst he may have been
negligent in determ ning whether he should have taken the
stance he did. |In the final analysis, his actions caused
little injury.

Even if the Court were to find that MIller’s conduct was

16



intentional (as opposed to negligent, or technically
correct, albeit inprudent) the cases that deal with sim | ar
conduct wi thout the overlay of additional violations call
for | esser sanctions than were recomended by the referee.
The Cox one-year suspension involving a federal prosecutor
with a higher duty who suborned perjury and caused the
severe damage of a dismissal of a crimnal case, seens to
represent the outer Ilimts of discipline for cases
involving false statenents or testinony. But Cox is
unusual , given the stricter standard of accountability for
prosecutors, and the unconscionable result of a serious
crimnal case being dismssed as a direct result of her
actions. M 11 er neither gave nor suborned such testinony,
was not a prosecutor, and caused no irreparable damage.
His actions related to representations in pleadings, and
failing to disclose a docunent which he believed he had no
duty to disclose. The docunent itself proved to be totally

irrelevant to both Plaintiff and Def endant.

The followi ng cases, involving intentional conduct, offer
rel evant guidelines, and are far nore representative of the
range of penalties applicable to such conduct.

In The Florida Bar v. Tobin, 674 So.2d 127 (Fla. 1996),

M. Tobin represented a client in an action against an
i nsurance conpany. A final judgnent was entered for

Plaintiff, and the Def endant deposited noney into the court

17



registry. Pursuant to court order, a portion of the funds
were withdrawn from the court registry to satisfy |egal

f ees. Subsequently, Tobin’s associate hand delivered a
notion to the court seeking the release of the remaining
funds. Although a lienor was claimng an interest in the
settl ement proceeds generated fromthe case, the associ at e,

at Tobin’s direction, in an ex parte proceeding, falsely
represented to the court that the notion for the rel ease of

the remaining funds was unopposed. Based upon that

representation, the court released the bal ance of the funds
to Tobin's associate. The Defendant was not notified of

the rel ease of the funds and did not receive the proposed
order releasing the funds until after it was signed. Upon
nmotion by Defendant, the court required Tobin and his
client toreturn the proceeds to the court registry. Tobin
had released the nmoney to his «client, knowing that

Def endant had schedul ed an energency hearing for return of
the noney for the next day. When Tobin failed to return
the inproperly wthdrawn funds, the Defendant filed a
Motion to Show Cause against Tobin and a Mtion for
Sanctions. Based upon the above, the Bar filed a conpl ai nt
agai nst Tobin. The referee found Tobin guilty of violating
Rule 4-3.3(d) for failing in an ex parte proceeding to
informthe tribunal of all material facts known to hi mthat

woul d enable the tribunal to make an infornmed decision

18



The referee recomended a forty-five day suspension.

In determning that forty-five days was an appropriate
suspension for failure to inform the tribunal of all
material facts known to himthat would enable the tribunal
to make an infornmed decision, and for know ngly di sobeying
an obligation under the tribunal, the Court considered
Tobin’s prior discipline. He had previously been
repri manded publicly on one occasion, and privately on
anot her. He had al so been practicing for over 40 years,
and his substantial experience in the practice of |aw was
an aggravating factor. MIller’ s conduct was far |ess
significant, and caused for |less harm Any discipline
shoul d be cal cul ated downward from that inposed on Tobin.

In The Florida Bar v. Kravitz, 694 So.2d 725 (Fla. 1997),

the Respondent made an “intentional m srepresentation to

the court” on the material issue of who was the manager of
a business and responsible for disobeying an injunction.
Thereafter, he submtted an order vacating the contenpt and
fal sely represented to the court in an acconpanying letter
t hat opposing counsel did not oppose entry of the order.
He also lied about whether he had noney in his trust
account to settle the case. He also tried to extort noney
from his client. All those affirmative intentiona
m srepresentations resulted in a 30 day suspension, and an

order requiring Respondent to conplete the Bar’s Practice
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and Prof essionali sm Enhancenment Program

In The Florida Bar v. Anderson, 538 So.2d 852 (Fla. 1989)

two attorneys were disciplined for maki ng outri ght “patent”
factual m srepresentations! in an appellate brief, with the
| ess cul pable attorney receiving a public reprinmnd, and
| ead counsel being suspended for 30 days.

In The Florida Bar v. M Lawhorn, 535 So. 2d 602 (Fla.

1988) the Respondent made “fal se statements” in a pleading
as to the ownership of property in issue. The Respondent
had a record of prior discipline. He was publicly
repri manded and ordered to take a CLE ethics course.

In The Florida Bar v. Sax, 530 So. 2d 284 (Fla. 1988) the

Respondent was publicly reprimnded for subnmtting a
notarized pleading which contained a factual statenent
whi ch Respondent “knew or should have known... was not
true.” He also signed the pleading outside the notary’s
presence, after the notary had affixed the jurat to the

docunent .

In The Florida Bar v. Wight, 520 So. 2d 269 (Fla. 1988)
t he Respondent was asked in discovery to reveal any real
property sales contracts in which he had an interest. He
failed to disclose two such contracts. He was publicly

repri manded.

! see underlying case of Hutchins v. Hutchins, 501 So. 2d 722 (Fla. App. 5" Dist. 1987) for court
finding of “patent misrepresentation.”
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In The Florida Bar v. Hagglund, 372 So, 2d 76 (Fla. 1979)
t he Respondent failed to informhis client of a conflict of
interest and filed an affidavit in a |lawsuit against his
former client, which he “knew or should have known” was
untrue. A public reprimnd was ordered.

In The Florida Bar v. Pearce, 356 So. 2d 317 (Fla. 1978)

t he Respondent was publicly reprimanded after a finding
that he participated in plans for wtnesses to testify

fal sely.

In The Florida Bar v. Brooks, 336 So. 2d 359 (Fla. 1976)
the Respondent was publicly reprimanded following a
conditional guilty plea for testifying falsely under oath
at a coroner’s inquest.

The foregoi ng cases anply denonstrate the appropriate range
of penalties for intentionally making fal se statenments. At
nost, MIller’ s actions were negligent (if wongful at all)
and any di scipline inposed should be at the | owest end of
the continuum based on the standards set by the Suprene
Court in the above cited cases. That is, he should either
be reprimanded or adnonished to be nmore careful in the
future.

There are a nunber of mitigating circunstances that should
be taken into account in Mller’'s case. The Florida
St andards for I nposing Lawer Sanctions provide as foll ows:

9.3 MTI GATI ON
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9.31 Definition. M tigation or
mtigating circunstances are any
consi derations or factors that nay
justify a reduction in the degree

of discipline to be inposed.

The Standards enunerate a nunber of factors, many of which are
applicable here. A bDbrief explanation wll be given
following recitation of the applicable factor:

9. 32 Factors which may be considered in
mtigation. M tigating factors

i ncl ude:

(a) absence of a prior disciplinary

record;

MIler has no prior record of discipline. That should be
contrasted with the cases cited by both the Bar and the
Respondent, where nost of the attorneys had records of

prior discipline.
(d) Tinmely good faith effort to make
restitution or to rectify consequences

of m sconduct
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M1l er abandoned the position about receipt of the undated
letter prior to the final Summary Judgment hearing. Thus
the damage, if any, was totally rectified before any

adverse result ensued.

(g) character or reputation;

Wt nesses who work for the governnent and who worked with M| er
testified to his inpeccable character and reputation for
trut hful ness, honesty, and integrity. This should bear
strongly on the ultimte result in this matter.

* ok ok %
(k) inposition of other penalties or

sancti on;

M Il er received a severe financial sanction fromthe Magi strate.
The Magistrate inposed a fine in the anount of $20,000 as
sanctions payable to the Clinic for their attorneys’ fees
and costs in preparing for and attendi ng the hearings, and
ordered MIller to attend 5 hours of CLE, which he has
al ready conpl et ed. The Defendant in the underlying case
was thus made whole for its fees and expenses related to
Mller' s actions. This too, should bear strong enphasis in

determ ning the result here.
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(I') renorse

M1l er has exhibited great renorse over his actions which have

brought him to this nost unfortunate low point in his
career. He testified to what this has done to him
enotionally and professionally, and about his great regret
for the consequences of the action he chose to take.
WHETHER THE REFEREE COMM TTED ERROR | N REQUESTI NG COUNSEL
FOR THE FLORI DA BAR TO DRAFT THE PROPOSED FI NDI NGS OF FACT
AND CONCLUSI ONS OF LAW AND ADOPTI NG SAME ALMOST VERBATI M
W THOUT ALLOW NG RESPONDENT/ APPELLANT THE OPPORTUNI TY TO
RESPOND.
The Referee’s Findings of Fact and Recommendati on of a two
(2) year suspension was prepared by and submtted by
counsel for The Florida Bar. Respondent, Ml er was not
provi ded an opportunity to chall enge the subm ssion. M|l er
was never provided the opportunity to respond to the
proposed order submtted by the bar. 1In essence, the
referee assigned his duties of determ ning the findings of
fact and reconmmended sanctions to counsel for the Florida
Bar . The law is well settled in this state and in the
El eventh Circuit Court of Appeal that a Judge’ s del egation
of drafting sensitive and dispositve orders to counsel is
overreachi ng and in exaggeration of the attorney preparing
the proposed order. Judge Jay Skelley Wight when

characterizing judicial opinions drafted by opposing

| awyers was quoted by the Court in Chudasana v. Mazda Mot or

Cor poration, 123 F.3d 1353, 1373, n. 46 (11" Cir. 1997) as
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stating they are “not worth the paper they are witten on.”

In Corporate Managenment Advi sors v. Boghos, 756 So.2d

246 (Fla. 5'" DCA 2000)the Appellate Court addressed the
issue of a trial court executing proposed findings of fact
and conclusions of |aw as unacceptable and reversed the
case to the trial court to issue and prepare its own

conclusions of lawand fact. Simlarly, in Wite v. Wite,

686 So.2d 762 (Fla. 5" DCA 1997), the Court addressed a
simlar issue as presented in our case and wrote,

“It is the [trial] court’s unique responsibility
to make the decision on the various issues of the
case based on the pleadings before it and its
view of the evidence presented. The Court does
not fulfill this responsibility by nerely
choosing the better of proposed judgment or the
better option or options contained in conmpeting
proposed judgnments presented by the attorneys.
Often the attorneys, w thout appropriate guiding
instructions, will make findings of fact and even
rulings of Jlaw that the court, wthout such
pronpti ng, would never have been consi dered. The

j udge, in reviewng the proposed judgnment
soneti mes several weeks or even nonths after the
trial..., may conclude that because the judgment

sounds right (even though the judge cannot
remenber everything that took place at trial) the
proposed judgnment should be signed.” (Enphasis
Added)
Appl ying the above | egal precedent to the facts at issue,
the referee’s report should be vacated as sanme was not
prepared by a neutral party as required under the bar rule

proceedi ngs. In essence, The Florida Bar prosecuted and

issued its own order, conclusions of |aw and suspension.
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This is patiently unfair to Ml er.

CONCLUSI ON

The Federal Magistrate who issued the initial order
granting the Summary Judgnent and who referred this matter
to The Florida Bar nmade some crucial errors and erroneous
assumptions in his findings which directly affected his
conclusions. After the Summary Judgnent hearings, the
Magi strate never gave MIller a separate hearing on the
sanctions issue. Thus M|l er never had the opportunity to
correct the record.

Based on the foregoing, MIller submts that no
di sci plinary should be taken and that the costs judgnent
ent ered by t he referee be reversed in total .
Alternatively, should this Court conclude that sanctions
were warranted, they should be at the |owest end of the

spectrum of the cases cited by the Respondent/ Appell ant.
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