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PRELI M NARY STATENMENT

The record on this successive capital 3.850 appeal consists

of three volunes, plus two supplenmental volune. The three main

vol unes of record on the instant appeal will by cited to as “R
The suppl emental volumes will be cited to as “Supp R~

In addition, the State will reference the original tria
record, which the State will cite to as “TR,” and the record on

appeal fromthe previous denial of postconviction relief (case
no. 90,622), which the State will cite to as “PCR’ or “Supp
PCR. "1

All citations to the record will include reference to the
appropriate vol ume nunber.

STATEMENT OF THE CASE

This caseis intertwined with that of Charles M chael Kight.

See Kight v. State, 784 So.2d 396 (Fla. 2001).? 1In these two

cases, each of two deat h-sentenced defendants (Kokal and Ki ght)

has attenpted to use the other’s non-death sentenced co-

1 The record on appeal in case no. 90,622 consists of five
vol unes and 15 suppl enental vol unes.

Kokal also filed an interlocutory appeal in 1994, which was
di sm ssed, and a petition for wit of mandanus in 1996, which
was deni ed. The State’'s brief will contain no citations to
either of these records, or to the public records appeal which
this Court decided by witten opinion in 1990.

2 Kokal, in fact, has supplenented the record on appeal in
the case with significant portions of the Kight postconviction
record.



defendant as a “newly discovered” witness that his own co-
def endant had confessed to being the actual killer.?3

I n October of 1893, G egory Alan Kokal and co-defendant
Wlliam O Kelly were indicted for the first degree mnurder of
Jeffrey Russell (TR 3). OKelly pled guilty to second degree
murder and on Novenber 13, 1984, was sentenced to 14 years in
the penitentiary, with credit for the 404 days he had been
jailed prior to the inposition of sentence (2R 311, 316-21).
Kokal was convicted by a jury of first degree nurder and
sentenced to death. This Court affirnmed Kokal’s conviction and

death sentence. Kokal v. State, 492 So.2d 1317 (Fla. 1986).

Charl es M chael Kight was indicted on January 6, 1983, for
the first degree nurder of a cab driver (1Supp R 2). A co-
def endant, Gary Hutto, pled guilty to second-degree nmnurder
pursuant to a plea agreenent. 784 So.2d at 398, fn. 1. On June
4, 1984, Kight was convicted by a jury and, on August 7, 1984,
was sentenced to death (1Supp R 2). His conviction and sentence

were affirmed on direct appeal. Kight v. State, 512 So.2d 922

(Fla. 1987).

3 Both of these co-defendants had testified at the trials of
their respective defendants, although not as state’'s w tnesses.
Kokal *s co-defendant WIlliam O Kelly was called as a defense
wi tness (8TR 690-713), while Kight's co-defendant Gary Hutto was
called as a court’s witness at the behest of Kight's trial
counsel. 784 So.2d at 398, fn. 1.



On Septenmber 26, 1988, Kokal filed a notion for state
postconviction relief pursuant to Florida Rule of Crimnal

Procedure 3.850 (1R 69). Following litigation over public

records, see State v. Kokal, 562 So.2d 324 (Fla. 1990), an
anmended 3.850 notion was filed on May 18, 1992 (1R 69).

On  Sept enber 20, 1996, the petitioner’s original
postconvi ction counsel, the Ofice of the Capital Collateral
Representative (CCR), noved to withdraw on the ground that a
conflict of interest had devel oped (the nature of which was not
di scl osed) (8Supp PCR 555-56). On COctober 28, 1996, Judge Hugh
Carithers granted CCR s motion to wthdraw and appointed
Jacksonville attorney Jefferson W Mrrow to represent Kokal
(8Supp PCR 564-65). Foll owi ng a two-day evidentiary hearing
conducted in February of 1997, the circuit court denied relief,

by order dated April 11, 1997 (2PCR 296-307). Kokal appeal ed,

and on July 16, 1998, this Court affirnmed. Kokal v. Dugger, 718
So.2d 138 (Fla. 1998).
Meanwhi | e, Ki ght had unsuccessfully litigated postconviction

claims in both state and federal court. Ki ght v. Dugoer, 574

So.2d 1066 (Fla. 1990)(affirm ng denial of 3.850 relief and

denyi ng state habeas petition); Kight v. Singletary, 618 So.2d

1368 (Fla. 1993) (denying second state habeas petition); Kight

v. Singletary, 50 F.3d 1539 (11tM Cir. 1995) (affirm ng denial of




f ederal habeas petition). Finally, on Septenber 9, 1997, while
Kokal *s case was pendi ng on appeal fromthe denial of his first
3.850 motion, Kight filed in the circuit court a successive
3.850 motion in which he alleged, inter alia, that he had
recently obtained newly discovered evidence from WIIliam
OKelly, alleged to be a former cellmte of Gary Hutto, who
would testify that Hutto had confessed to having killed cab
driver Lawence Butler (the victimin Kight's case) (1Supp R 1-
78, particularly at pp. 5-11). On January 21, 1999, the case
proceeded to an evidentiary hearing at which OKelly testified
(al though not so favorably as Kight had all eged he woul d) (2Supp
R 220-360, particularly at pp. 224-263). The circuit court
denied relief and, on May 4, 2001, this Court affirmed. Kight

v. State, supra, 784 So. 2d 396.

On February 2, 1999 - a few days after the conclusion of the
Kight circuit court evidentiary hearing - Kokal filed in the
United States District Court for the Mddle District of Florida
a Motion for Appointnment of Counsel Pursuant to USC 8§ 3001 et
seq and 21 USC § 848 et seq for Representation in Capital
Federal Habeas Corpus Proceedings. In this notion, attorneys
Leslie Delk and Martin J. MClain, fornmerly enployed by the
Capital Collateral Representative (CCR), sought to be appointed

to represent Kokal in his federal habeas corpus and, anong ot her



things, explicitly disclainmd the existence of any conflict of
interest in their representation of Kokal despite their forner
enpl oynent by CCR (1R 86-89). Based upon information presented
to him by MC ain, Federal District Judge N mmons determ ned
that it was CCR s representation of a defendant nanmed “Kite”
[sic] and CCR s reliance on Kokal's co-defendant WlliamO Kel |y
as a witness to incrimnating statements allegedly made by
Kight's co-defendant Gary Hutto which had precipitated CCR s
withdrawal in 1996 fromfurther representation of Kokal (1R 77-
79) . Because McClain denied that either he or Delk had any
i nvol venment with the Kight case or with O Kelley, and because
neither attorney was now enployed by CCR or any of its
descendent regional Capital Collateral Counsel (CCC) offices,
Judge Ninmmons determ ned that their representation of Kokal
presented no conflict of interest, and appointed them to
represent Kokal in his federal habeas corpus proceedi ngs, by
order dated March 8, 1999 (1R 75-84).

On August 16, 1999 (the date on which his federal habeas
corpus petition was due to be filed), Kokal filed in state
circuit court a successive Rule 3.850 notion alleging, inter
alia, new y-discovered evidence of innocence. He noved in
federal court to hold the proceedings in abeyance pending the

resolution of his new state claim and nobved in circuit court



for the appoi nt nent of counsel (1R 62-66).4 On October 12, 1999,
CCC-North was appointed to represent Kokal in his state
proceedi ngs, and that agency has represented Kokal in state
court continuously since that tinme (1R 90-91).

On April 3, 2000, CCC-North filed an anmended 3.850 notion
on Kokal s behal f (2R 152-224). A Huff hearing was schedul ed to
be heard three days later, on April 6, 2000 (1R 149). M nutes
before the hearing began, CCC-North served the court and the
parties with a motion to disqualify Judge Carithers on the
ground that he had presided over the Kight postconviction
evidentiary hearing at which WlliamO Kelly had testified about
statenents allegedly made to him by Gary Hutto (2R 225-36).
CCC-North all eged that, because Judge Carithers had heard and
credited OKelly’ s testinony, he could not inpartially eval uate

the credibility of Gary Hutto in this case (2R 226-27).°

4 1n his state notion for appointnent of counsel, Kokal
acknow edged that, although CCR had failed to identify the
all eged conflict when it originally withdrew from Kokal 's case,
the conflict “has subsequently been identified as arising from
that office’'s representation of Charles Kight” (1R 63).

S1In light the various clains of conflict that have been
made, | evel ed or deni ed over the years as to the
interrelationship between the Kokal and Kight cases, it 1is
interesting to note that although Bret Strand, who was one of
the CCC-South attorneys representing Kight on his |atest
postconviction notion (2Supp R 220), now is enployed by CCC-
North, who represents Kokal, CCC-North clainms no conflict of
i nterest.



At the outset of the Huff hearing, after counsel for the
State and the Court noted for the record that they had received
the nmotion to disqualify only 30 mnutes earlier, CCC-North
attorney Andrew Thomas apologized “for the timng of the
notion,” but contended that he had only | earned of the grounds
for disqualification over the weekend (3R 424). Defense counsel
urged the court to decide the issue of disqualification before
conducting a Huff hearing (3R 431). Fol |l owi ng extensive
di scussi on of the issue of disqualification, during which Judge
Carithers indicated that the notion m ght be well taken if he
were to conclude that the new y-discovered-evidence claim
war ranted an evi dentiary hearing, Judge Carithers instructed the
parties to submt witten briefs on the disqualification issue
and, as well, on whether or not an evidentiary hearing was
war ranted on the new y-di scovered evidence claim (3R 453, 455).

The parties subm tted nmenoranda on these i ssues (2R 243-52,
254-60). Judge Carithers thereafter denied the notion to recuse
by order dated June 30, 2000 (2R 262). He reschedul ed the Huff
hearing for Septenber 12, 2000 (2R 263-64), and it was conduct ed

on that date (3R 459 et seq).® On October 2, 2000, Judge

¢ Kokal asserts in his brief (p. 4) that this Huff hearing
involved only Clains 11-1V. In the State’s view, all four
claims were at issue in this hearing. Counsel for Kokal adopted
by reference his argunments as to Claim|l presented at the April
6 hearing and made additional argunent on that issue (3R 467-

8



Carithers issued a witten order requiring an evidentiary
hearing on Claim | (the new y-di scovered-evidence claim and
sunmarily denying the other three clainms (2R 265-66).

An evidentiary hearing was conducted on Oct ober 31, 2000 (4R
507-76) . Foll owing the subm ssion of post-hearing witten
closing argunments, Judge Carithers denied relief by witten
order dated February 12, 2001 (3R 371-78). Judge Carithers
first concluded that Kokal's detailed confession to his trial
attorney, which had been disclosed in testinony presented at the
previous evidentiary hearing on Kokal’s claim of ineffective
assi stance of trial counsel, would be adm ssible if this case
were retried. That being the case, an acquittal on retrial in
light of the trial evidence and all new evidence was “virtually
i nconcei vable” (3R 377). 1In addition, Judge Carithers concl uded
that Hutto's new testinony was “highly inpeachable.” It was
“hard to understand” why Hutto woul d have waited to cone forward
with this information long after his sentencing rather than at
a time when it could have hel ped himw th his own sentencing; it
appeared that Hutto's true notivation was to retaliate for
O Kelly having testified in the Kight case that Hutto had

confessed to him (3R 377). Moreover, Hutto' s testinony “makes

77). The State also presented argunent as to Claim | (3R 478-
81).



no real sense in light of the physical evidence adduced at
trial.” That evidence, including fingerprints and bl oodst ai ns,
contradi cts any defense theory that Kokal was not at the nurder
scene and thus, even disregarding Kokal’s confession to tri al
counsel, “the newy discovered evidence is not of such a nature
that it would probably produce an acquittal onretrial” (3R 377-
78) .

Kokal filed a notion for rehearing, which Judge Carithers
deni ed on March 2, 2001 (3R 387-88).

STATEMENT OF THE FACTS

The evidence and testinony relevant to Kokal’s present
claims include that presented at his original trial, at the 1997
evidentiary hearing on his claim that trial counsel was
ineffective, and at the 2001 evidentiary hearing on his newy-
di scovered evidence claim The State will sumrarize each:

A. The evidence presented at trial

1. The quilt phase. At 7:15 a.m on the norning of

Sept enmber 30, 1983, Jeffrey Russell’s body was di scovered on the
beach at the Hanna Park Recreational Facility (7TR 454-55).
There was a pool of blood under the victim s head. A broken cue
stick lay nearby (7TR 475, 515). There was no identification on

the body (7TR 456), but police discovered Russell’s wallet,

10



enpty except for a Navy photo identification card, |lying on the
park exit road (7TR 472).

Russell had suffered nmultiple blunt inpacts to the head,
inflicted while he was still alive and trying to defend hi nself
(7TR 517, 523). It was discovered during the autopsy that the
victimhad been shot in the head and that the gunshot wound was
the cause of death (7TR 517). Police had not known this
bef orehand, and did not release this information (7TR 546-47).

The bullet was recovered fromthe victims clothing (7TR 520).

At 11:45 a.m of the day Russell’s body was discovered,
Jacksonville police officer David Mahn arrested Kokal for
stealing gas (8TR 746-47). Kokal was the driver and |one
occupant of a 1975 Ford pickup truck with Arizona tags (7TR 524-
26) . O ficer Mhn obtained from Kokal a current Florida
driver’s license in Kokal’s name, a New York driver’s |icense
bel onging to Jeffrey Russell and the Col orado driver’s |icense
of Wlliam O Kelly (7TR 526-27). Under the seat of the truck
of ficer Mahn found a Reuger .357 revolver (7TR 528). Mahn
pl aced these itenms in the police property room(7TR 530). Kokal
was rel eased on his own recogni zance (8TR 740).

Five days |l ater, Eugene Mosley called the police to report

that he had information about someone having been shot in the

11



head at the beach (7TR 547-48). After talking to Mosley, police
obtai ned an arrest warrant for nurder and arrested Kokal in the
upstairs bedroom cl oset of his residence (7TR 548, 576).

Mosl ey testified that he had been Kokal 's friend at the tinme
of the crinme and that he had stopped by Kokal’s house the
eveni ng of Septenmber 30, 1983 (7TR 550). Kokal told himthat he
had “wasted a guy ... over a dollar” and that he and his buddy
were preparing to flee to Canada (7TR 551) (enphasis supplied).
Kokal stated that he and WIlliam O Kelly had picked up the
victimon Mayport Road and driven to Hanna Park, where they got
out of the truck and Kokal - with OKelly's assistance - beat
the victimon the head with a cue stick (7TR 552). According to
Kokal , the “guy wouldn't ... hardly go down.” They just kept
beating him finally got him on the ground, and continued to
kick him and beat him while the victim pleaded for his life
(7TR 552-53). Then Kokal “took a gun and held it to [the
victim s] head and shot hinmt (7TR 552). Kokal stated that he
had killed the victim because “dead nmen can’t tell lies” (7TR
554). Kokal thought the bullet would go into the sand and t hat
no one would be able to identify the gun, and that the sand
woul d prevent any fingerprints from getting on the cue stick
(7TR 553-54). Kokal admtted that the purpose of the attack had

been to rob the victim (7TR 553).

12



Atire on the Ford pi ckup Kokal had been driving was mat ched
to atire track at the scene of the nmurder (7TR 607). Kokal’s
Ni ke shoes were matched to shoe prints found at the scene (7TR
614); one of his shoes had human bl ood on it of the sane type as
the victims (7TR 636-37). Kokal’'s fingerprints were found on
the .357 Magnum revol ver recovered from the Ford pickup truck
(7TR 619), and that gun was identified by ballistics exan nation
as the murder weapon (7TR 648).

Two witnesses testified for the defense at the guilt phase
of the trial: WIliam O Kelly and Kokal hinself.

O Kelly acknow edged during his testinony that he had
witten a letter to Kokal in Novenmber of 1983 in which he
(O Kelly) claimed to have been the triggerman (he clainmed the
shooting was an accident)(8TR 694-95). On cross-exam nation,
O Kelly clainmed that he had witten the letter in an effort to
get both Kokal and hinmself “off the hook” (8TR 696). The truth,
O Kelly testified, was that they had picked up a sailor and t hat
Kokal had robbed the sailor of his wallet, beaten himwth a cue
stick and shot himin the head with O Kelly’ s .357 (8TR 703-05).

Kokal testified that he had met O Kelly in the sumrer of
1983 and that they had been friends since (8TR 715-16). O Kelly
owned a .357 firearm and had let Kokal fire it on mybe a

“dozen” occasions (8TR 717). Kokal testified that he had

13



awakened at 2:00 p.m the day of the shooting and had spent the
day drinking and snmoking (8TR 719-20). Around m dni ght, he and
O Kelly left the house, headed for the beach. Kokal drove (8TR
720) . They brought a bottle of rum and sone marijuana (8TR
721). Sonetinme early in the norning, after drinking half the
bottle of rum and snoking three joints, they picked up a
hi t chhi ker (8TR 721-22). It was Kokal’'s idea to pick him up,
because he often had to hitchhike hinself (8TR 722). The
hi t chhi ker wanted to snoke pot, too, so they went to Hanna Park
just to “get high, to drink and to listen to nusic” (8TR 723).
After parking on the beach, Kokal left the truck to relieve
hi msel f on the beach. When he returned, O Kelly had his pistol
“in the guy’'s face” (8TR 724). Nei t her Kokal nor O Kelly had
di scussed robbi ng anyone that night or any other time (8TR 725).
Kokal testified that by this time, he was “pretty drunk” and
“quite stoned” (8TR 725). He did not | eave when he saw t he gun,
or tell OKelly to stop, because he was scared; he had seen
O Kelly shoot at people before (8TR 725-27). O Kelly told the
victimto turn around, struck himin the back of the head wth
the gun, and reached into his back pocket and took his wallet
(8TR 727-28). Then O Kelly grabbed Kokal’s cue stick out of the
truck and hit the victim over the head with it (8TR 728-29).

The cue stick broke. O Kelly picked up one of the pieces, and

14



forced the victimto march to the beach and to lie down (8TR
729-31). Kokal walked with them scared that if he left,
O Kelly would shoot him (8TR 730). He watched O Kelly
repeatedly strike the victim with the cue stick (8TR 731).
After the stick broke again, Kokal stated to O Kelly that he was
“getting the hell out”. He and O Kelly wal ked back to the

truck. After Kokal started the truck, however, O Kelly ran back

to the victim (8TR 732). Kokal “heard a blast and seen a
flash.” Then O Kelly ran back to the truck. According to
Kokal, “[O Kelly] said he just wasted the fucker, to be nore

specific he said | snoked the fucker” (8TR 733) (enphasis
suppl i ed). Kokal could not explain why he had first used the
word “wasted;” Kokal guessed that was “my” word (8TR 733). As
they left, OKelly went through the victims wallet. He found
only some identification and a dollar. He tossed the wallet out
t he wi ndow (8TR 733-34).

Kokal clainmed that he had not called the police to report
this crine that he had w tnessed because he was scared and
because he was on probation (8TR 736). He did tell Msley about
the crinme later, but he had not stated “I” killed the guy;
instead, he had said “we” had killed the guy. Mosl ey was
nm st aken because he had been drinking (8TR 738). Kokal had said

“we” killed the victim only because he was trying to make

15



hi msel f “1 ook big” (8TR 738). Although OKelly's |l etter was not
accurate to the extent that O Kelly clainmed that the shooting
was an accident, O Kelly had correctly identified hinself as the
shooter (8TR 744).

On cross-exam nation, Kokal admtted that he had been
stopped by officer Mahn because he had driven away from a gas
station wi thout paying for the gas and that stealing gas was a
violation of the terns and conditions of his probation (8TR 746-
47). He insisted, however, that his probationary status was a
reason he didn’t report the crime OKelly had commtted (8TR
749). He denied telling Mdsley that he had “wasted” a sail or;
he insisted that he had used the word “killed” to Mdsley (8TR
752) . He denied having said nost of the other things Msley
testified he had said (8TR 753-57).

2. The penalty phase. The State recalled the pathol ogi st,

who gave further testinony as to the wounds inflicted to the
victim Initially, the pathol ogist testified, the victim was
consci ous and face-to-face with his assailant, fending off the
attack. At the very end of the attack, he was struck in the
head hard enough to render him unconsci ous. He was probably
unconsci ous (and incapable of defending hinmself) when he was
shot. The beating itself, the pathologist testified, fractured

the victims skull and could have caused the victims ultimte

16



death even if he had not subsequently been shot (9TR 863). The
shooting itself was execution style, the nuzzle of the gun being
|l ess than two centinmeters fromthe victims head when the gun
was fired (9TR 867).

The defense called Kokal’'s nother. She testified that she
and Kokal's father had divorced seven years earlier, when Kokal
was thirteen or fourteen (9TR 875). Kokal's father had
physi cal | y abused him(9TR 876). She descri bed an i nstance when
the father had struck Kokal with a tennis racket, severely
gashing his head (9TR 877). Another time, the father had | ocked
Kokal in his roomfor a week, chained to his bed, with nothing
to eat except sweet potatoes (9TR 877). She testified that the
abuses were frequent and severe (9TR 878). She finally left her
husband in 1977 (9TR 878). She testified that she had sought
counseling for her son (9TR 879), but that he kept getting into
troubl e; although Kokal had “love, conpassion and ... a lot to
offer (9TR 879), he “nobstly would do what he wanted to,” which
was to drink (9TR 881). On cross-exam nation, she acknow edged
t hat her son had attended counseling for several years and that
since 1977 her son had not suffered any physical abuse (9TR
883) .

B. The evidence presented at the 3.850 hearing in 1997

17



Kokal first presented the testinmony of Dr. Barry Crown, a
neuropsychol ogi st (3PCR 316).7 Dr. Crown exam ned Kokal in
prison on June 20, 1996 (3PCR 316). He also reviewed the
pretrial psychiatric evaluation of Dr. Virzi, conducted in 1984,
as well as nedical records from Menori al Hospi t al of
Jacksonville (3PCR 316-17). In his opinion, Kokal has brain
damage which, although not severe enough by itself to have
significantly inpaired Kokal at the tine of the crine, in
conbination with the consunption of a large quantity of 151
proof rum on the evening of the nurder, would have di m ni shed
Kokal s ability to conform his conduct to the requirenments of
the law, and would al so have put him under extreme nental or
enotional disturbance at the tine of the crime (3PCR 317-19,
332). However, despite the inportance of the “conbination” of
brain damage and al cohol to his opinion, Dr. Crown testified
that it would not have been significant to his analysis if Kokal
had lied to hi mabout how much he had had to drink the night of
the crime (3PCR 366).

Nor did Dr. Crown attribute any “significance whatever” to

Kokal " s clear recall of the events of the crime (3PCR 345, 347,

" The transcript of this hearing is replicated in
Suppl emental Volumes 4-6 of the record on appeal in case no.
90,622, albeit with different page nunbers. The State’'s
citations here are to the initially-submtted volunes of the
record on appeal in that case.
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352-53). In Dr. Crown’s opinion, one can have organic brain
di sorder and be under the influence of alcohol and drugs during
the comm ssion of a crinme and still renenber everything in
detail (3PCR 347). Al t hough Dr. Crown also agreed with Dr
Virzi’s opinion that Kokal had understood the consequences of
his actions, he neverthel ess thought that Kokal had difficulty
under st andi ng | ong-term consequences (3PCR 352-53). Dr. Crown
did not agree that Kokal’'s post-crime preparations to flee to
Canada were significant to any eval uation of Kokal’'s difficulty
under st andi ng | ong-term consequences (3PCR 357).

Dr. Crown acknow edged t hat Kokal had successfully conpl et ed
his G E.D. and that he had successfully conpleted junior college
courses (3PCR 360). These facts were not inconsistent with his
opi ni on that Kokal was brain-damaged. Kokal could function
normal ly; sometinmes his switch just needed to be jiggled a bit
(3PCR 360-61). The “casual observer” mght not realize that
Kokal had any problenms (3PCR 361).

Dr. Crown was not aware that Kokal had feigned illness in
order to receive preferential treatnent in jail; but it did not
matter because Dr. Crown viewed such matters as irrelevant to
hi s di agnosis (3PCR 368-69).

Dr. Crown acknow edged t hat the neurol ogi cal exam nation he

adm ni stered in 1996 was a nmental status exam which, by itself,
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could not reveal when any brain damage occurred or what m ght
have caused it (3PCR 324). He neverthel ess was of the opinion
t hat Kokal's brain damage had been caused by a 1983 autonpbile
acci dent, because he was unaware of any kind of head injury
Kokal m ght have suffered after that autonobile accident (3PCR
325). However, he had not reviewed Kokal’'s prison records and
had no know edge of Kokal’'s history since 1983 (3PCR 325, 369,
341) . Mor oever, Dr. Crown did not find it significant that
Kokal had taken a cross-country nmotorcycle trip soon after the
1983 autonmobil e accident, and he attributed no significance to
hospital records of the accident that (a) rul ed out significant
head injury, (b) indicated that Kokal's condition after the
acci dent was due to al cohol, not head injury, and (c) reported
t hat Kokal was doing well when discharged (3PCR 382-85).
Finally, Dr. Crown did not deem it significant that prison
eval uations found that Kokal was not suffering from any nental

di sorders and did not need counseling (3PCR 389).38

8 In his brief, Kokal states as fact that, follow ng the
State’'s cross-exam nation of Dr. Crown, postconviction counsel
conducted a short redirect with the sole “apparent goal” of
establishing that “Kokal is not a vegetable.” Initial Brief at
24. This argunentative (and disparagi ng) comment really does
not belong in a statenment of facts, but in response the State
woul d suggest that the nore apparent goal of the redirect was
sinply to rem nd the court that no one was cont endi ng t hat Kokal
was severely brain danmaged, but only that he had some nmild brain
damage which, in conbination with alcohol abuse during the
crime, could potentially be considered mtigating.
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Dr. Virzi testified that he has been a psychiatrist since
1966 (3PCR 395). He exam ned Kokal in 1984 at the request of
Dal e Westling, Kokal’s attorney at trial, for an “insanity type
of evaluation” (3PCR 396). Dr. Virzi did not recall that
Westling had given him background information; however, Dr.
Virzi’s file had been | ost, and he could have had conversations
with Westling about the case that he no |onger recalls (3PCR
396, 411-12); in fact, it was “standard” practice, and Dr.
Virzi’s “assunption” that Westling gave him at |east sone
i nformation over the tel ephone (3PCR 422). ©Dr. Virzi testified
t hat he had not conducted an independent background
i nvestigation, but he acknow edged that he had sufficient skills
to obtain relevant background information from a patient I|ike
Kokal (3PCR 399-400, 466), that he was aware of Kokal’'s history
of drug and alcohol use when he conducted his original
evaluation in 1984 (3PCR 453), and that he had enough
i nformati on even then to conclude that Kokal could have suffered
di m ni shed capacity due to alcohol abuse (3PCR 451-52). He
acknow edged that Westling had not asked himto do an i nconpl ete
eval uation (3PCR 420), and that it would have been his nornal
practice in 1984, as a psychiatrist with (even at that tine)
over 15 years experience, to do a psychosoci al evaluation and to

consider any prior traumatic events or accidents that m ght
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affect a person’s capacity to commt the crime (3PCR 421-22).
Dr. Virzi was not sure whether or not he had conducted the
foll ow-up MWPI exam nation referred to in his witten 1984
report (3PCR 456-61). He had testified in his deposition that
his recollection was that he had adm nistered an MWI, but
“right now’ he did not think that was a correct recollection
(3PCR 468). Although Dr. Virzi initally stated that Westling
had not asked him to evaluate Kokal for mtigation, he later
explicitly acknow edged that his exam nation of Kokal
enconpassed potenti al mtigation as well as sanity and
conpetence (3PCR 399-400, 426-27). He al so acknow edged t hat
one’s memory generally is nore inpaired the nore one drinks
(3PCR 437) and that if a defendant is able to give a detailed
and accurate description of the events surrounding a crine,
“then there would be no evidence of any dimnished capacity”
(3PCR 446); if Kokal could walk, talk, strike sonmeone, drive a
car and give precise details of an event, that would have a
“tremendous effect” on Dr. Virzi’s findings (3PCR 448). Dr .
Virzi still agreed with everything he had found in his original

report (3PCR 469). When he exam ned Kokal in 1984, he saw no
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evidence of organic brain disorder (3PCR 473); Kokal was
functioning normally (3PCR 475).°

Kokal's father testified briefly. He could not recall
whet her or not he had told trial counsel about Kokal's car
accident a few nonths before the nurder (4PCR 527). He did
recall that he had told Westling that he did not want to be
involved at all in the trial (4PCR 527-28).

Kokal "s trial attorney Dale Westling testified that he has
been a nenber of the bar since 1975 (4PCR 595). He was an
assi stant state attorney until 1978 (4PCR 532), prosecuting, as
he recalls, some 76 cases (4PCR 595). In 1984, his practice was
probably 85 to 90 percent crimnal |aw (4PCR 596). He had
handled first-degree nurder and death-penalty cases as a
prosecutor and, as a private practitioner, had handl ed four or

five first-degree nurder cases in which he had been successf ul

® On page 25 of his brief, Kokal states as fact that “Dr.
Virzi’s testinony on cross-exam nation establishes that M.
Kokal was denied a conpetent nental health evaluation at the
time of the trial through a <conmbination of ineffective
assi stance of counsel and a violation of Ake v. Oklahomn, 470

U.S. 68 (1985).” This statement, |ike many others in Kokal’'s
Statenent of Facts, is argunent, not fact, and does not bel ong
in a statenment of facts. The State disagrees that Virzi’'s

testi mony establishes any such thing, and would note that this
Court has already explicitly determ ned that Kokal was not
denied effective assistance of counsel at trial. Kokal v.
Dugger, supra, 718 So.2d at 141.
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in avoiding a death-penalty phase (4PCR 532-33). He was
retai ned, not court appointed, to represent Kokal (4PCR 598).
At the outset of his representation of Kokal, Westling
collected all the police reports and read them (4PCR 599). He
i nvestigated Kokal’s nedical, crimnal and social background
(4PCR 545), visited Kokal “nunmerous tines” and also talked to
hi m by tel ephone al nost every day (4PCR 599). Westling took
many depositions (which disappeared after Westling turned his
file over to CCR) (4PCR 600), and reviewed and indexed all the
depositions in preparation for trial (4PCR 600-01). Westling
di scussed this evidence with Kokal (4PCR 617). Although Kokal
initially clainmed that O Kelly had beaten the victimwth the

cue stick, when confronted with “all the evidence that [the
State] had,” Kokal confessed, admtting that he had beaten and
shot the victimand that his co-defendant was not involved (4PCR
616). Kokal gave a detailed recounting of the crime and of his
role init (4PCR 615-17). Kokal knew “every step that occurred
that evening with great specificity (4PCR 619), and his
description of the crine was perfectly consistent with the
physi cal evidence (4PCR 626). Westling testified that he had
asked Kokal why he had done it. Kokal answered: “Dead nmen tell

no lies. That’'s why | did it.” Then he said, “and you know

what, the nother fucker only had a dollar.” Westling stated
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t hat Kokal showed no enotion and no renorse when naking these
statenents (4PCR 623). It was, Westling testified, “chilling at
the time” (4PCR 618).

Westling testified that, overall, his strategy at the guilt
phase of the trial was to stress the al cohol as nuch as he coul d
along with the fact that O Kelly had been allowed to plead
guilty to second-degree nurder, and to urge a theory that
al though the crime had occurred much as the State contended t hat
it had, O Kelly had been the triggerman (4PCR 614). Put anot her
way, “our defense at trial was everything the governnment
Wi tnesses were going to say was true except you had to take the
word O Kelly and exchange it for Kokal and take the word Koka
and exchange it for O Kelly” (4PCR 534). Kokal not only agreed
with this approach, he insisted on testifying personally that he
had not nmurdered the victim (4PCR 621). Westling drafted a
docunment whi ch he asked Kokal to sign, stating:

|, Gregory Kokal, acknow edge the fact that ny
attorney has advi sed me agai nst testifying

untruthfully in my trial. He has specifically told nme
that perjury is a felony and that it is a crine.
Nevert hel ess | have instructed himto call ne as a
wi tness and to “ask what happened.” He has asked ne

to sign this statenent as evidence that | acknow edge
hi s advi ce.
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(4PCR 621-22). Westling testified that Kokal’s trial testinony
was in fact contrary to his confession to Westling and also
contrary to what he had told Dr. Virzi (4PCR 622).10

Asked about a voluntary intoxication defense, Westling
answered, “Well, besides the fact that | have never seen in 25
or 22 years that defense work, besides the fact that it was our
def ense that he didn't do it and you don’'t plead alternative
theories in acrimmnal trial |ike we doin civil cases, the fact
that he was so specific in his nenmory and so articulate in
telling nme exactly what occurred and why he did it showed to ne
that there was no way in the world he was intoxicated” (4PCR
623-24). Kokal never gave the “slightest indication” that he
had been “in any way inpaired” at the time of the crime (4PCR
619) .

As for his decision to call OKelly as a defense w tness,
Westling explained that although O Kelly was not a conpletely
favorable witness, calling him as a defense w tness allowed
Westling to get OKelly s letter in evidence in which OKelly
had adm tted being the killer, which, of course, was precisely

t he defense theory of the case. Wthout OKelly' s letter, there

10 Dr. Virzi's pre-trial report (Defendant’s exhibit 1 at
this hearing) indicates that, while Kokal denied shooting the
victim Kokal admtted hitting hi mon the head with a pool stick
in order to rob him

26



was no evidence to corroborate Kokal’s own testinony that
OKelly was the real killer; therefore, the benefits of
O Kelly's testinony, Westling concluded, outweighed the risks
(4PCR 635-38).

Westling testified that he began thinking about penalty-
phase strategy from the nonment he was retained to represent
Kokal (4PCR 643). He asked Kokal at the outset if he had any
physi cal or nental disabilities or handi caps and Kokal told him
no (4PCR 556). He tal ked to both Kokal’ s nother (4PCR 545) and
to his father (4PCR 531-32). The father refused to get involved
(4PCR 532). However, Westling “spent a lot of tinme with Ms.
Kokal ” (4PCR 548). He told her that she could testify to just
about anything in mtigation (4PCR 546). However, despite
spendi ng a consi derabl e anount of time with both Ms. Kokal and
with the defendant, and remnding both of them of the
i mportance, for mtigation, of any background evidence that
m ght expl ai n why Kokal had turned out bad, neither of themtold
West | i ng about a near-drowning episode in 1977 (4PCR 579-80) or
about an autonobile accident occurring six nonths before the
mur der (4PCR 555-56).

Kokal was “very astute” (4PCR 545), “incredibly bright,
responsi ve, always appropriate in his remarks and responsive in

responses, interested in the case” (4PCR 580). He was mature
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for his age, being in fact an acconplished crimnal at age 20
(4PCR 581). Westling knew from Kokal's rap sheet that he had
“an incredi bly extensive crimnal history” and concluded that it
woul d not be a good idea to place that history before the jury
(4PCR 581-84. Although Westling knew fromtal ki ng to Kokal that
he had commtted the crinme and that he had not been intoxicated
at the time of the crime, he obtained a confidential expert
ment al - health evaluation “just on the off chance that a person
t hat causes nurder hopefully cannot be what we call normal”
(4PCR 562). Westling gave Dr. Virzi background information
(4PCR 564), including information that Kokal “had been dri nking
all night [and] using marijuana” (4PCR 565). Westling got “no
psychiatric help” fromDr. Virzi. After receiving Dr. Virzi’'s
witten report, Westling telephoned Dr. Virzi. He asked, is
“this all you have to offer, is there anything else, and he said
no” (4PCR 562-63). Dr. Virzi told himthat Kokal “knew exactly
what he was doing” (4PCR 563). Westling persisted, asking Dr.
Virzi if he had “anything that can help nme;” did he think Kokal
had been “real drunk that night” (4PCR 653). Dr. Virzi again
answered no, that he had found no evidence of that. Dr. Virzi
even “got a little snotty” about the question, pointing out that
he had stated in his report that Kokal “had a clear idea of what

happened” during the nmurder (4PCR 653). Moreover, if Westling
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had called Dr. Virzi as a witness, his report would then have
been di scoverable by the state (4PCR 567). Even if Dr. Virzi
had changed his mnd and tried to testify about dim nished
capacity at the penalty phase, there was still the witten
report to the contrary - that Kokal had a very clear
under st andi ng of what had occurred the evening of the nurder and
had no delusions (4PCR 561, 653), which the state could have
used agai nst Kokal . Furthermore, Dr. Virzi's report “would
have given the state three or four aggravating circunstances in
and of itself” (4PCR 548, 561). Any benefit fromDr. Virzi’'s
testi mony woul d have been outwei ghed by what the State could
have done with the report and in its cross-exam nation of Dr.
Virzi (4PCR 567). In Westling's opinion, Dr. Virzi would have

been a “devastating wi tness” against the defense (4PCR 561).12

2 In his report (defense exhibit 1 at this hearing), Dr
Virzi stated that Kokal “was oriented to time, person and
pl ace,” that his “[i]ntelligence was not inpaired,” that his
“[r]ecent and rempte nmenory were clear,” that he “understands
t he consequences of his behavior,” and that he “had a cl ear idea
of what had happened prior to the above incident and during the
above incident.”

12 Agai n, Kokal has presented argunent in his Statenent of
Facts, stating (Initial Brief at 26) that Westling nade “bl at ant
nm srepresentations” which could readily have been proved fal se.
For one exanple, Kokal states that a w tness existed who could
have “conpletely” rebutted Westling' s testinony that significant
portions of his file disappeared after it was turned over to
CCR. He further states (as fact) that Westling was
“antagoni stic” towards his fornmer client and overly “close[]” to
his former enployer (the State Attorney’s office, for whom
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The final witness to testify at the 1997 heari ng was Kokal ' s
not her . She could not recall telling Westling about Kokal's
near - dr owni ng experience at the Slippery Dip in 1977 (4PCR 689),
and she “really” did not think she had told hi mabout her son's
aut onobil e accident in 1983 (4PCR 690). She acknow edged t hat
her son had taken a |long notorcycle trip after the 1983 car
accident, and that he had been in trouble with the |aw before
1983 (4PCR 693-94).

C. THE EVI DENCE PRESENTED AT THE 2001 HEARI NG

Two witnesses testified at this hearing:

Jeffrey Walsh testified that in the summer of 1999 he had
been retained as an investigator for Kokal by Leslie Delk, who
at that time represented himin federal court (4R 520-22). Delk

i nformed Wal sh that Hutto had been housed with Wlliam O Kelly

Westling |ast worked sonme 20 years ago), and that Westling's
testinmony that Kokal had confessed to himis highly “suspect.”

Al this is argunment. As such, it does not belong in a
St atement of Facts. Furthermore, it is argunment that is
unsupported, even inferentially, by the record. As the State
wll develop nmore fully in its argunent, if Kokal's present

counsel had wi shed to establish that Westling lied at the 1997
hearing, they could have presented evidence of such at the 2001
hearing on his claimof new y-di scovered evidence. After all,
they were specifically invited by the State to present sone
basis for disregarding Westling's testinmony that Kokal had
confessed to him They chose instead not even to attenpt to
present such evidence. Havi ng made that choice, they have no
busi ness maki ng t hese ki nd of unsupported sl anderous all egati ons
NOW.
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(4R 526). At her direction, Walsh contacted Gary Hutto at
Col unmbi a Correctional Institution in Lake City to ask him about
any communi cations O Kelly m ght have nmade to Hutto (4R 521-22,
526). Hutto provided himinformation and executed an affidavit
(4R 522). WAl sh was aware before he spoke to Hutto that O Kelly
given testinony inplicating Hutto; however, Wal sh deni ed havi ng
di scussed that testinmony with Hutto (4R 529-30).

Gary Hutto al so denied having been informed by Wal sh of
O Kelly's testinony in the Kight case; Hutto testified that he
only learned that O Kelly had given testinony in the Kight case
sometime in Novenmber of 1999 - several nonths after he talked to
Wal sh and executed his affidavit (4R 548-49). In fact, Hutto
deni ed even knowi ng who Wal sh was or who he worked for when he
told him about O Kelly' s alleged incrimnatory statenents to
Hutto (4R 555). Hutto testified that, during the course of
his stay in jail following his arrest, he was in the sanme court
chute with OKelly “sonetines for periods of all day” (4R 535).
Then, in May of 1984, he and O Kelly were in the same 12-17 man
cell (4R 536). Hutto testified that it was “unusual” to “sit
around and tal k about your cases because there is snitches in
courtroons or snitches in your cells, et cetera, et cetera” (4R
550). So, Hutto “did not tell [OKelly] anything” except

perhaps that the victimin his case was a cab driver (4R 547).
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O Kelly nmade several incrimnating statenents to him however

According to Hutto, OKelly admtted beating a sailor with
a pool cue and shooting himwith a .357 (4R 540-42). O Kelly
sai d Kokal was a “pussy nother fucker” who was “too scared” and
“too drunk” to do anything, and “stayed up by the truck” (4R
540).1'® O Kelly claimed that robbing the victimwas his i dea and
i ndi cated that Kokal was not aware of any plan to rob or kil
and did not consent to it; “it was just the opposite, that he
didn’t know not hing about it” because he was “too nessed up, you
know, on drugs and al cohol to really be - tangled up with himin
the first place” (4R 543-44).

These conversations occurred, Hutto testified, after Hutto
had pled guilty, but before he was sentenced (4R 550-51). Hutto
admtted that testifying agai nst anot her defendant can hel p one
get a better deal fromthe state - but only before sentencing.
“After you get sentenced, ain’'t no reason for it. There ain’t
no benefit.” (4R 550). In fact, before his sentencing Hutto
had disclosed to the State the nanes of w tnesses that m ght

have information against his co-defendant, Charles Kight (4R

13 At one point in his testimny, Hutto asserted initially
that O Kelly had told him Kokal “made nme take this guy.”
(Enmphasi s supplied). After a pause, Hutto finished that
sentence by saying Kokal “wouldn’t have nothing to do wth
anything,” and kept saying “let’s go, let’s go” (4R 540).
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553). But he did not conme forward with any information about
O Kelly because no one asked him about it (4R 552).1% I n
addi tion, he thought O Kelly' s statements were “bullshit;” that
he was trying to make hinmsel f | ook bi gger and badder than he was
(4R 551-52).

Hutto testified that he ran into OKelly again after they
were sentenced, and O Kelly bragged to hi m about “what a sweet
deal” he had gotten based on information he “had garnered from

mysel f and nmy co-defendant. . . . Kight” (4R 537-38).

14 On direct exam nation, Hutto clained that, had anyone
interviewed himat the tinme of Kokal’s trial, he would have said
the same things and testified as he did in this hearing (4R
545). However, on cross-exam nation he clained if anyone had
asked him about O Kelly's statenents, he “probably stil
woul dn’t have said nothing” (4R 552).
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SUMVARY OF ARGUMENT

There are three issues on appeal:

1. Kokal s nmotion to disqualify Judge Carithers on the
ground that he had presided over the Kight hearing, which Kokal
filed m nutes before a scheduled Huff hearing, and nore than
five nmonths after Kokal was expressly put on notice that Judge
Carithers had presided over the Kight hearing, was untinmely.
Moreover, it was nmeritless, especially considering that it was
not an initial nmotion to disqualify and Judge Carithers was a
successor judge. At bottom Kokal’' s only argunment is that Judge
Carithers cannot preside over separate hearings involving the
sane two dueling co-defendants. But judges cannot Dbe
disqualified froma case just because it involves someone they
know about from anot her case. Judges see defendants, w tnesses,
and attorneys nore than once, and sonmetines again and again.
That fact al one does not disqualify them and nothing requires
t hat each case have an entirely new cast of characters.

2. In review ng a postconviction defendant’s claimthat he
has uncovered new evidence that he is innocent, it is perfectly
proper to take into consideration prior testinony that the
def endant confessed in great detail to his trial attorney. The
attorney-client privilege, once waived, cannot be reasserted

aft er communi cati ons have been publicly disclosed. Furthernore,
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regardl ess of the admi ssibility of such conmmunications at any
retrial, it would be inequitable for a defendant to demand t hat
we disregard a prior confession when evaluating his claim of
new y di scovered evidence of innocence. Kokal did not attenpt
to discredit his confession to his trial attorney, and Judge
Carithers correctly determ ned that Kokal has no right to ask us
to ignore it.

Furthernore, the Judge Carithers was justifiedin concluding
fromall the circunstances that Hutto had come forward nore than
15 years after trial only inretaliation for O Kelly’ s testinony
agai nst him at the Kight hearing, that Hutto s testinony was
“hi ghly inpeachable” for a variety of reasons, and that, even
wi t hout any consideration of Kokal’'s confession to his trial
attorney, Kokal’'s new evidence failed to create any reasonabl e
doubt about who shot and killed the victimin this case.

3. Kokal s claimof ineffective assi stance of postconviction
counsel at the prior proceedi ngs was properly denied summarily.

Such a claim does not state a valid basis for relief.
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ARGUNENT
| SSUE |

JUDGE CARI THERS CORRECTLY DENI ED KOKAL’® S UNTI MELY AND
COVPLETELY MERI TLESS MOTI ON TO RECUSE

As set out in the Statenment of Facts, Kokal filed a notion
to recuse Judge Carithers a few m nutes before a schedul ed April
3, 2000 Huff hearing on a 3.850 notion containing a claim of
newly discovered evidence from Gary Hutto that, although
subsequently amended, had been pending in circuit court since
August 16, 1999 - al nost eight nmonths. The alleged ground for
the recusal was that Judge Carithers had presided over the
January 1999 Ki ght evidentiary hearing at which WlliamO Kelly
had testified about statenents that Gary Hutto all egedly nmade to
him It is the State’s position that Judge Carithers properly
deni ed the motion to disqualify because it was both untinely and
legally insufficient.

The motion was untinmely. Motions to recuse a judge are
untinmely unless filed within a reasonable tinme not to exceed 10
days of the discovery of the facts constituting the grounds for
recusal . Fla. R Jud. Admn. 2.160(e). In this case, the
asserted ground of recusal - that Judge Carithers had presided
over the January 1999 Kight evidentiary hearing - has existed

the entire time that Kokal’s newl y-di scovered evi dence cl ai mhas
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been pending in circuit court. In fact, Kokal clainmed to have
| earned of Hutto as the result of OKelly's testinony at the
Ki ght hearing, stating in Claiml of his notion that: “In early
1999, a hearing was held in a case Kight v. State which had as
a witness, M. Bill OKelly, the co-defendant in M. Kokal’'s
case and the man M. Kokal always clainmed was actually the one
who nmurdered the victinm (1R 4)(enphasis in original). Koka
has not expl ai ned why he woul d have known about this hearing but
woul d not have known or bothered to find out that the sanme judge
presided over it. But even if he were not on notice then, the
State’s October 18, 1999 witten response to the notion made
specific reference to that fact that Judge Carithers had
presi ded over the Kight hearing, stating, at page 4:

[ Kokal] contends that he has now | earned that [his]

codefendant Wlliam O Kelly confessed to Gary Hutto

while both of themwere jailed together before trial.

Kokal clainms to have becone aware of Hutto as the

result of OKelly' s testinony in a hearing before this

Court earlier this year in the case of Kight v. State,

whi ch, coincidentally, was heard before this very
Court .

(1R 108) (enphasis supplied). Thus, Kokal was on specific
notice from October 18, 1999 at the very latest that Judge
Carithers had presided over the Kight hearing. Yet, he did not
file his notion to recuse Judge Carithers until April 6, 2000 -

more than 5 % nonths |ater. Kokal can present no reasonable
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excuse for having waited so long to file a notion recuse Judge
Carithers, and his motion nust be deened untinely.

Kokal argues, however, that Judge Carithers’ “finding that
the notion may have been ‘untinely’ is not supported by the
record or Judge Carithers’ remarks at the April 6" hearing.”
Initial Brief at 43. However, Kokal does not dispute that his
postconviction counsel was in possession of the State's
response; he nerely offers the excuse that his counsel was just
too busy to read it - for over five nonths. |If this is a valid
excuse for ignoring the tinme limts for filing a motion to
recuse, those time limts mght as well be abolished.® As for
the statenments Judge Carithers nmade at the aborted Huff hearing
m nutes after Kokal filed his notion, upon which Kokal so
heavily relies, the fact remains that, regardl ess of what Judge
Carithers’ initial off-the-cuff reaction m ght have been, after
being rem nded by the State that it had disclosed to Kokal the
grounds for his disqualification nmotion some five nonths

previously, Judge Carithers called for witten briefs on this

1 The rule contains no express requirenent that counse
exercise diligence in learning of the grounds for recusal, but
surely defense counsel cannot be allowed to claimignorance of
the grounds for recusal when he is in actual possession of a
document containing that very information for over five nonths.
Cf. Garcia v. I.N.S., 222 F.3d 1208 (9t" Cir. 2000) (proof that
written notice was served on attorney of record is sufficient to
rebut claimthat party received i nadequate notice).
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issue and, after considering these briefs, Judge Carithers
issued a witten order stating, inter alia, that the facts
constituting the grounds for the notion were in possession of
Def endant’s counsel since at |east October, 1999 [and] [t]he
recusal nmotion was not filed until April, 2000” (2R 261). This
factual determ nation is supported by the record and nust be
gi ven deference. G ving those facts the deference they deserve,
it must be concluded that the notion to recuse was not tinely
filed.

The nmotion is neritless. Kokal again attenpts to rely upon
Judge Carithers’ comments at the aborted Huff heari ng suggesting
t hat he woul d “probably” conclude that the notion to recuse was
wel | -founded if he were to decide that an evidentiary hearing
were necessary. O course, Judge Carithers made those comments
l ess than 30 mnutes after he and the State were served with
copies of the notion, and neither he nor the State had had the
time to research case | aw nor exam ne the state of the record.

In fact, although Kokal failed to acknow edge it in his notion,

1 The State is unaware of any Florida case explicitly
stating the standard of review of the question whether a notion
to recuse was tinely filed. The State woul d suggest that once
it is determ ned that counsel was put on explicit notice of the
ground of recusal by the witten response of the State, but
fails to file a notion to recuse for over five nonths after
receiving the State’'s witten response, the defense cannot
excuse the delay by defense counsel’s failure to read the
State’s response; the nmotion is untinmely as a matter of |aw
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this was not his first nmotion to recuse. There had been

previous notions to recuse (at | east one of which was granted),
and Judge Carithers was at l|least the fourth judge assigned to
this case. This is inportant, because different standards
apply to successive notions to disqualify than to initial such

motions. Fla. R Jud. Admin. 2.160(f) and (g); Card v. State,

26 Fla. L. Wekly S670 (Fla. COct. 11, 2001). In an initia
notion, the judge must accept as true the facts alleged in the
nmotion, so long as they are sufficiently definite and particul ar

and not conclusory or based upon opinion or runor. Barw ck V.

State, 660 So.2d 685 (Fla. 1995)(“A legally sufficient notion
for disqualification cannot be based upon runmors or gossip”);

J&J I ndustries v. Carpet Showcase of Tanpa Bay, Inc, 723 So.2d

281, 282 (Fla. 2mM DCA 1998) (conclusory allegations are
insufficient to establish a legally sufficient basis for
di squalification). A successor judge, on the other hand, may
“pass on the truth of the facts alleged in support of the notion
and need only be disqualified if “he or she is in fact not fair

or inmpartial.” Card, supra (quoting section (f) of the rule).

7 On May 8, 1992, Kokal successfully nmoved to disqualify
Judge W ggins from presiding over Kokal’'s first postconviction
proceedi ngs. See page 99-100, record on appeal, Case No. 93-
111794, Thereafter, Kokal unsuccessfully moved to disqualify
Judge Foster. | bid. Judge Bowden |ater was assigned to this
case, and he recused hinself.
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What Kokal is in essence trying to do is say that once Judge
Carithers indicated prelimnarily that he thought the notion
m ght be well taken if an evidentiary hearing were necessary, he
was then governed by the general rule that, having determ ned
t he grounds of the notion were legally sufficient, a judge nust
i medi ately take hinself off the case - no matter that Judge
Carithers’ comrents were a prelimnary response to a notion that
had been served on the court and the parties only mnutes
earlier, no matter that his coments were not only prelimnary
but conditional, no matter that the notion was legally
insufficient despite what the judge may initially have thought,
no matter that the notion failed to acknowl edge that this was a
successive notion to recuse, and no matter that because the
judge was in fact a successor judge he was entitled to go beyond
the initial question of the bare legal sufficiency of the
al | egati ons.

After being informed that this was a successive notion to
recuse, Judge Carithers reviewed the matter pursuant to the
proper standard and (1) determ ned that he was, and woul d
remain, “an inpartial arbitrator” in these proceedi ngs, and (2)

found “not true” the allegations that he could not be inpartial
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because of the testimbny of WIlliam OKelly (2R 262). Thi s
ruling was not error.18

Kokal s allegations would in fact be legally insufficient
even if this were an initial nmotion to recuse. Al'l  Kokal
alleges as to bias is that, in the Kight case, Judge Carithers
had nmade sonme determnation of the credibility of WIIiam
O Kelly, and of the degree of Hutto's guilt. This sinply is not

a legally sufficient ground for recusal. E.g., Jackson v.

State, 599 So.2d 103, 107 (Fla. 1992) (fact that judge has
previ ously made adverse rulings not adequate ground for recusal;
fact that judge has previously heard the evidence not a legally
sufficient basis for recusal; allegation that judge has forned
a fixed opinion of the defendant’s guilt insufficient to nandate
di squalification). The State would note that if Kokal’'s
all egation are a valid basis for recusal, the judge who presided

over a defendant’'s trial and sentenced himto death coul d never

8 In Sume v. State, 773 So.2d 600, 602 (Fla. 1st DCA 2000),
it is suggested that denials of notions to disqualify are
revi ewed de novo. However, that court was addressing an initial
notion to recuse, in which the facts are assuned to be true and
the only question is whether those facts present a legally
sufficient basis for recusal. That is not the case here.
Moreover, this Court has reviewed the denial of a nmotion to
di squalify under the abuse of discretion standard. Arbalaez v.
State, 775 So.2d 1909 (Fla. 2000). Especially given the nature
of the trial court’s decision in resolving a successive notion
to disqualify, the State would suggest that the abuse of
di scretion standard should apply.
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preside over any of that sanme defendant’s postconviction
proceedi ngs, and that certainly is not the |aw.

Kokal’s notion to recuse is both untinely and, especially
considering that it is a successive motion, neritless. Judge
Carithers correctly denied the notion to disqualify him

| SSUE 11

JUDGE CARI THERS CORRECTLY DENI ED RELIEF ON KOKAL’ S
CLAI M OF NEWY DI SCOVERED EVI DENCE OF | NNOCENCE

Kokal argues that Judge Carithers’ order denying relief is
erroneous for three reasons: (1) in evaluating Kokal’s all eged
newl y di scovered evidence of innocence, Judge Carithers took
into consideration that Kokal had confessed in great detail to
his own attorney; (2) Judge Carithers found that Hutto was not
a very credible witness; and (3) Judge Carithers failed to
consi der whether or not Kokal’s newly discovered evidence
probably would result in a different sentence. The State w |
address these argunents in order.

(1) The fact that Kokal has confessed in great detail to his
own attorney nmay be considered in determ ni ng whether or not he

has proffered a plausible claim of actual innocence. At the

out set, it is inmportant to consider the nature of a
postconviction claim of actual innocence and why we allow
def endants to raise such a claim on postconviction. A
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post convi cti on def endant maki ng a cl ai mof actual innocence does
not claimthat sonme constitutional error infected his trial, or
that the evidenced presented was constitutionally insufficient
to convict him Wat such a defendant contends is that despite
the constitutional validity of his trial, evidence discovered
afterward i ndi cates that justice was “thwarted” because he is in
fact innocent. | ndeed, this Court established the present
standard for evaluating clains of new y-discovered evidence of
i nnocence because it concluded that the former standard
presented the risk of “thwarting justice in a given case.”

Jones v. State, 591 So.2d 911, 915 (Fla. 1991).

This Court’s previous decisions in this case establish that
Kokal was convicted and sentenced based on legally sufficient
evidence in a proceeding that was free from constitutional
error. Neverthel ess, Kokal, insists that the State be required
to prove his guilt all over again in a newtrial wthout regard
to any likelihood that justice was thwarted by the conviction of
an innocent person. Despite his insistence on a “cunulative”
review of all the evidence presented at trial and since, Kokal
insists that we just ignore his detailed confession to his own
att orney. In effect, Kokal demands that we consider evidence
di scovered after trial only if it is favorable to him but not

ot herwi se, and especially if it further inculpates himor if it
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proves just how right the jury was to convict himin the first
pl ace. This is no proper way to evaluate whether or not an
error-free trial nust be set aside.

As noted in the Statement of Facts, and as Kokal
acknow edges, in his previous 3.850 notion Kokal raised an i ssue
of ineffectiveness of trial counsel Dale Westling. Kokal
further acknow edges that filing such a notion effectively
wai ves his attorney client privilege, although he contends that
such a waiver is a “limted” waiver. Finally, Koka
acknow edges, as he nust, that Westling testified at the |IAC
hearing that Kokal had confessed to commtting the nurder of
whi ch he was thereafter found guilty. Westling testified that
Kokal not only confessed, but did so with great specificity,
that his description of the crime was perfectly consistent with
t he physi cal evidence, and that the confession was “chilling” in
its lack of any renorse.

The presentation of Wstling’s testinony at the prior
hearing was of course perfectly appropriate. In the sem nal
case of ineffective assistance of counsel, the United States
Suprene Court counsel ed us that:

The reasonabl eness of counsel’s actions may be
determ ned or substantially influenced by the
defendant’s own statements or actions. Counsel’ s
actions are usually based, quite properly, on infornmed
strategic choices nade by the defendant and on

i nformation supplied by the defendant. |In particular,
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what investigation decisions are reasonable depends
critically on such informati on. For exanple, when the
facts that support a certain potential |ine of defense
are generally known to counsel because of what the
def endant has said, the need for further investigation
may be consi der ably di m ni shed or el i m nat ed
al t oget her. And when a defendant has given counse

reason to believe that pursuing certain investigations
woul d be fruitless or even harnful, counsel’s failure
to pursue those investigations my not Ilater be
chal | enged as unreasonabl e. In short, inquiry into
counsel’s conversations with the defendant nmay be
critical to a proper assessnent of counsel ' s
i nvestigation decisions, just as it may be critical to
a proper assessnent of counsel’s other litigation
decisions. [Cits.]

Strickland v. Washington, 466 U. S. 668, 691 (1984). For these
reasons, once a defendant claims that his trial counsel is
ineffective, he waives the attorney client privilege as to any
matters relevant to that issue, and conversations between him
and his trial attorney may be di sclosed by that attorney. Reed

v. State, 640 So.2d 1094 (Fla 1994); LeCroy v. State, 641 So. 2d

854 (Fla. 1994).

Kokal argues, however, that we nust now disregard his
confession to his trial counsel because he would otherw se be
conpelled to forfeit one right (the right to attack his tria
counsel) in order to pursue another right (the right to a new
trial based on new evidence).

Of course, the fact that a defendant has the right to pursue

a claim does not nean that he has the right to obtain relief
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even where such relief would be contrary to justice or truth.
Further, defense theories are often inconsistent, and a
def endant must choose one or the other, but not both (alibi
versus justification, just for one exanple). Although attacks
on trial counsel have become such a matter of course that they
are raised automatically, even where it is obvious that tria
counsel did everything he or she reasonably could have done
under the circunstances, no one conpelled Kokal to attack his
trial counsel. Once he chose to do so, he waived the attorney
client privilege as to communications between him and his
attorney. That sone of those communi cati ons may now be used to
contradict his present claimof innocence cannot be deened an

injustice. Cf U.S. v. Dunnigan, 507 U.S. 87 (1993) (perm ssible

to enhance defendant’s sentence for the willful presentation of
fal se testinmony at her trial despite claimthat it would chil
a defendant’s exerci se of her constitutional right to testify in

her own defense); Ohio Adult Parol Authority v. Wodard, 523

U.S. 272 (1998) (rejecting claim that interview procedure of
cl emency proceedings presented defendant with a “Hobson’s
choi ce” between asserting his Fifth Anmendnent rights and
participating in clenency, even though cl enency proceedi ngs are
not confidential and what defendant says or does not say nmay be

used agai nst himin postconviction proceedi ngs; Ohio perm ssibly
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does not allow a defendant to say one thing in clenmency and
anot her in habeas).
It nust be renmenbered that the attorney-client privilege is

just that - a privilege - and not a constitutional right.

Federal Grand Jury Proceedings, In re Cohen, 975 F.2d 1488 (11th

Cir. 1992) (defendant’s argunent under Simmons v. United States,

390 U.S. 377 (1968), that a grand jury could not question
def endants’ attorneys about testinony they gave at a notion to
suppress hearing because defendants would be forced to give up
one constitutional right to assert another, rejected for two
reasons: first, that attorney client privilege is a comon | aw
privilege, not a constitutional right; and, second, although
never overrul ed, Simmons has been narrowed and its reasoning
guestioned; Simons has never been extended to situations
i nvol ving the exclusion of prior testinony when conpeting right,
whet her constitutional or statutory, are at issue); Bradt v.
Smith, 634 F.2d 796, 800 (5" Cir. 1981) (attorney-client
privilege is an evidentiary privilege secured by state | aw, and

not by the Constitution).1®

¥ It is true that forced disclosure of attorney-client
conmuni cations at trial potentially can interfere with trial
counsel’s representation of the defendant, and, thus, have
constitutional inplications. E.g., Myles v. State, 602 So.2d
1278, 1280 (Fla. 1992). However, no one forced Kokal to
di sclose his communications to his attorney at his trial, and
Kokal cannot conplain that such communications were divul ged
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Nor can Kokal properly argue that his waiver of the
privilegeis limted to the hearing on ineffective assistance of
counsel . Court have uniformly held that, once an attorney-
client comrunication is disclosed publicly, the privilege no

| onger attaches and cannot be reasserted |ater. See, United

States v. Suarez, 820 F.2d 1158 (11th Cir. 1987), and cases cites

t herein. In Suarez, the defendant had waived his attorney
client privilege to allowhis attorney to testify at a pre-tri al
hearing to determ ne whether the defendant should be allowed to
wi t hdraw his plea. Follow ng the hearing, Suarez was allowed to
withdraw his plea, and his attorney at that hearing was call ed
as a governnent witness at the subsequent trial to testify to
the defendant’s statenents to him as revealed at the earlier
heari ng. The appellate court, inter alia, rejected Suarez’s
claimthat his waiver of privilege was a |limted waiver, nade
“only for the purposes of the change of plea proceeding,” and
his attorney’s testinony should have been excluded fromtrial.
The Court st ated:

We begian by noting that privilege is not a favored

evidentiary concept since it obscures the truth, and

shoul d be construed as narrowmy as is consistent with

its purpose. [Cits.] The purpose of the attorney-

client privilege is to pronote freedomof consultation
between client and |l awer by elimnating the fear of

several years later, after Kokal nade an issue of his trial
counsel s effectiveness.
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subsequent conpel |l ed | egal disclosure of confidential
communi cations. [Cits.] However, at the point where

attorney-client comruni cati ons are no | onger
confidential, i.e., where there has been a disclosure
of a privileged conmuni cat i on, t here i's no

justification for retaining the privilege. [Cits.] For
that reason, it has |long been held that once waived,
the attorney-client privilege cannot be reasserted.
[Cits.] Once Feldnman testified at the hearing to
withdraw the guilty plea, the attorney-client
privilege could not bar his testimny on the sane
subject at trial. Feldman’s testinmony at trial was
well within the scope of his testinmbny at the plea
wi t hdrawal, which was already in the public domain
pursuant to the waiver of the privilege.

Id. At 1160. 2

Thus, Judge Carithers correctly ruled that if Kokal’'s case
were to be retried, testinmony fromhis trial counsel about his
confession woul d be adm ssible (3R 376).

Mor eover, even if there m ght be some circunstances i n which
the State mght fairly be precluded from presenting at retrial

information Ilearned from an evidentiary hearing on the

20 Kokal attenpts to distinguish Suarez on the ground that
the Suarez court supposedly made it clear that the testinony of
Suarez’s former attorney was related to the issue at his trial,
whereas Westling's testinony was related to an | AC i ssue that

woul d not be at issue at any retrial. Suarez, however, does not
say what Kokal clains it says. Suarez noted only that the
testinony given by the attorney at trial was no broader than
that given at the hearing on the plea wthdrawal; in other

words, everything he testified to at trial had already been
di vul ged and was therefore not privileged. Not hing in Suarez
holds that the fornerly privileged matters can only be used for
the same purpose. In fact, the court rejected Suarez’s claim
that his former attorney’ s testinony could only be used on the
sol e issue of whether or not he should be allowed to w thdraw
his plea and for no other purpose.
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ef fectiveness of trial counsel, the issue here is sinply whether
or not a defendant may pursue a claim of newly discovered
evidence of innocence w thout having to address testinony
presented in an earlier hearing establishing that he confessed
in great detail to his trial attorney. The State would note
that this Court has held that a trial court nust analyze newy-
di scovered evidence not only in conjunction with the trial
evidence, but also in conjunction with evidence presented at

prior evidentiary hearings. Jones v. State, 709 So.2d 512, 521-

22 (Fla. 1998). I gnoring testinmony presented at the prior
evidentiary hearing would seem inconsistent with this demand.
Further, the Jones standard was fornulated in the first instance
to protect someone who could establish his probable innocence
despite having been convicted in a trial that was free from
constitutional error. Kokal was convicted in a trial that was
free from constitutional error, but nevertheless wants a new
trial based on a claimof innocence he knows - and has adm tted

- is false. Cf Kneale v. WIllianms, 30 So.2d 284, 287 (1947)

(“I't appears well settled that ... no privilege attaches
with respect to transactions constitution the making of a false
claimor the perpetration of a fraud.”).

The State’'s position is that if Kokal nmeans to obtain a new

trial by claim ng he is innocent, he cannot expect this Court
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just to ignore his own previous adm ssions to the contrary.
Kokal has presented no evidence that Westling lied or was
nm st aken about this confession, and has not attenpted to explain
why Kokal would have confessed to his own attorney if he was
i nnocent or how he could have done so in detail if he had not
participated in the nurder.? Absent such evidence, it is clear
t hat what Kokal wants to do is not obtain justice for an
i nnocent, but a windfall for the guilty, by hiding behind a
privilege he previously has waived. This Court should not
count enance such an effort.

(2) The record supports Judge Carithers’ determ nation that
Kokal is not entitled to anewtrial, even without consideration
of Kokal’s confession to his trial attorney, as Hutto's

testimony is “highly i npeachabl e.” Kokal takes i ssue with Judge

Carithers’ conclusion that, despite Hutto's disavowals, Hutto

21 Kokal <claims that he has done so by attacking the
effectiveness of his postconviction counsel Jeff Mrrow  But,

as the State will address in argunment on the next issue, he has
no right to raise a claimof ineffectiveness of postconviction
counsel. Moreover, that is not the way for Kokal to denponstrate

that his confession to his trial attorney is unreliable. The
i ssue here is not whether Morrow was ineffective; it i s whether

or not either Westling lied to the court, or Kokal lied to
West | i ng. If Kokal’'s claimis that Westling |ied about the
confession, he should have presented evidence to that effect.
O, if his claimis that Kokal l|ied to Westling about having

commtted the nmurder, then he should have presented evidence to
that effect. He did neither. Judge Carithers properly credited
Westling s testinony that Kokal had confessed to him as the
record clearly supports that determ nation
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really canme forward with evidence against OKelly in retaliation
for O Kelly having done the same thing to him Kokal argues
that, in reaching this conclusion, Judge Carithers ignored
Hutto' s testinony as well as that of defense investigator Wal sh,
and also ignored a letter Hutto wote.

It should be noted that Wal sh testified only that he did not
tell Hutto about OKelly's testinmony in the Kight case.
Assum ng that Wal sh testified truthfully (and the State does not
concede that he did), he did not testify (and of course could
not have testified) that Hutto did not know about O Kelly’s
testi nmony.

Hutto did testify that he was ignorant of OKelly's
testimony until after he spilled the beans on O Kelly, but Judge
Carithers was entitled to be skeptical of this testinony.
Regardl ess of Hutto' s denials, it is a fact that he cane forward
with his evidence against Okelly for the first tinme - sone
fifteen years after Kokal’s trial - only after O Kelly had given
testinmony incrimnating Hutto at the Kight postconviction
hearing. Despite his denials, it is difficult to believe that
Hutto’s testinony in this case is not nmerely his way of paying
O Kel ly back. As Hutto hinself testified, there "ain't no
benefit” in being a snitch after one is sentenced. By Hutto’s

own testinony, however, O Kelly confessed to him before Hutto

53



was sentenced, but Hutto failed to furnish this incrimnating
information to the State despite having been perfectly wlling
to provide, and providing, the State with the nanmes of w tnesses
who could incrimnate Kight. One has to wonder why, if O Kelly
had made incrim nating statenments to Hutto, Hutto woul d not have
reveal ed these statements before he was sentenced, and not
fifteen years later when O Kelly (according to Hutto) had
perjured hinmself in the Kight case about Hutto s invol venment in
that nmurder. Hutto certainly gave no convinci ng expl anation for
not having spoken up at the tinme of trial, claimng on the one
hand that he did not say anything because no one asked, and, on
t he ot her, that he would not have said anything at the tinme even

i f someone had asked. See Jones v. State, 709 So.2d 512, 521-22

(Fla. 1998) (appropriate in evaluating credibility of alleged
new y di scovered witnesses to consider “both the length of the
del ay and the reason the witness failed to cone forward sooner).

But there are other reasons to discredit Hutto's testinony.
Hutto also testified that O Kelly had bragged about getting a
“sweet deal” by using information he had obtained fromHutto and
Kight. This seens contradictory to Hutto's testinony that he
told O Kelly nothing. Further, there 1is absolutely no
indication in the Kight record that O Kelly gave information to

the State in the Kight/Hutto case, and, indeed, if he had done
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so, his affidavit many years |ater could not possibly have been

consi dered new y-di scovered evidence. Kight v. State, supra 784

So.2d at 400 (noting that Judge Carithers had found that
O Kelly's testinmony constituted newy di scovered evidence).

Furthernmore, even if we assune that Hutto is now - very
belatedly - telling us the truth that O Kelly actually mde
t hese statenments, there is no reason - by Hutto’s own testinony
- to believe that O Kelly was telling the truth to Hutto, as
Hutto hinsel f believed that O Kelly's statenment was “bullshit.”
Nor does O Kelly's statenment - as reported by Hutto - square
with the trial evidence. If, as Hutto reports O Kelly said,
Kokal was “too scared” to participate and stayed “up by the
truck,” one has to wonder how Kokal got bl ood on his shoe of the
sane type as the victims, why Kokal’'s fingerprint would have
been on the nurder weapon, why Kokal would have been in
possession of the victims driver’s |license after the nurder,
why he would have been driving the truck wused in the
robbery/ murder several days later, or how Kokal could have
described the crime in great detail to Eugene Mosley (or to his
own attorney).

It should be noted that Hutto s description of Kokal’s
activity during the comnm ssion of this nurder (i.e., that he did

not participate in the robbery or the nurder and stayed in the
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truck) is contrary to Kokal’s own trial testinony that he had
wal ked down to the beach with OKelly and the victim It is
al so contradictory to Kokal’s statement to Dr. Virzi, in which
he adm tted not only that “they all wal ked down to the beach,”
but also that he had hit the victimhinmself, with a cue stick,
in order to rob him

Besi des not being very credible, Hutto's testinony is mere
hearsay. O Kelly hinself was not called as a witness in these
post convi cti on proceedi ngs, and so we can only specul ate what he
m ght have to say about Hutto's testinony. Kokal has not
identified how Hutto's testinony mght be substantively
adm ssi bl e, but assum ng that he would rely on the declaration
agai nst penal interest exception to the hearsay rule (Section
90. 804(c)), Kokal would have to denonstrate that O Kelly is
unavai l able as a witness. Kokal , however, has made not the
slightest effort to denonstrate that O Kelly i s unavail abl e now,
and O Kelly certainly was not wunavailable at trial as he
testified, albeit as a defense witness. As the party nmoving for
the adm ssion of the out-of-court statenments, Kokal bore the

burden to prove that O Kelly is unavail able. Lawence v. State,

691 So.2d 1068, 1073 (Fla 1997). Absent any denonstration that
O Kelly is unavail able as a witness, Hutto' s testinony woul d not

be adm ssible substantively as a statenment against penal
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interest, but, at best, only as inconsistent statenments to

i npeach O Kelly’'s testinmony. Jones v. State, 678 So.2d. 309

(Fla. 1996); Jones v. State, supra, 709 So.2d at 524.22 Newly

di scovered evidence which nerely constitutes inpeachnent
evi dence does not generally entitle a defendant to a new trial.

WIlliamson v. Dugger, 651 So.2d 84, 89 (Fla. 1994) (relief

properly deni ed when new y-di scovered evidence constituted, at

best, inpeachnment evidence); Buenocano v. State, 708 So.2d 941,

951 (Fla. 1998) (relief properly denied where new y-di scovered
evi dence was nerely inpeaching). Furthernmore, O Kelley was a
def ense witness. Kokal can point to no case in which a
def endant has been granted a newtrial or sentence on the basis
of newly discovered evidence which, at best, only inpeaches a
def ense wi tness.

Because Hutto’'s testinony is not credible for a variety of
reasons, and because it would be adm ssible, at best, only to
i npeach a defense witness, Judge Carithers was fully justified
in concluding that Hutto’'s testinony would not probably result
in an acquittal on retrial, with or wthout consideration of

Kokal "s detailed confession to his own attorney.

22 Moreover, no inconsistent testinony has been presented
from OKelly, which mght be admssible as non-hearsay

substanti ve evi dence under section 90.801(2)(A) Florida Statutes
(1999). 709 So.2d at 524, fn. 10.
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(3) Judge Carithers’ findings are sufficient to explain why
Kokal is not entitled to a new sentencing proceeding. Kokal
argues that Judge Carithers “failed to consider M. Hutto's
testinmony as it applied to M. Kokal’s sentence.” Initial Brief
at 64. However, Judge Carithers denied Kokal’'s “Mtion to
Vacat e Judgnment and Sentence” (3R 371). Thus, Judge Carithers
rul ed on Kokal’s claimas to sentence, and Kokal cannot contend
ot herw se. (I'f Judge Carithers had not ruled on this claim
Kokal woul d have nothing to appeal from)

Furthernmore, Kokal filed a notion for rehearing from Judge
Carithers’ order denying relief, but made no contention whatever
t hat Judge Carithers had failed to consider the potential inpact
of Hutto’s testinony on Kokal’'s sentence (3R 379-86). Because
Kokal did not raise this issue in the circuit court when he had
the clear opportunity to do so, it is not preserved for appeal.

Morrison v. State, 27 Fla. L. Weekly S53 (Fla. March 21, 2002)

(“I'n order to preserve the issue for appellate review, a party
must have made the same argunent to the trial court that it
rai ses on appeal .”).

Mor eover, Judge Carithers explicitly rejected Kokal’'s new y-
di scovered evidence claimon the ground that it was contrary to
Kokal *s confession to his attorney and on the ground that the

new y-di scoved evi dence was “hi ghly i npeachabl e.” These reasons
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are nore than adequate to denonstrate that Hutto’'s testinmony
woul d not, and could not, probably result in alife sentence if
this case were sent back for resentencing. That Kokal confessed
in great detail to his own attorney is sufficient by itself to
precl ude gi ving Kokal another sentencing proceedi ng at which he
m ght attenpt to relitigate the question of who the triggernman
was. Moreover, the jury’'s finding at the sentencing phase of
the trial that Kokal was the actual killer was based on evidence
presented at the guilt phase of the trial, including his
confession to Mosel ey, his possession of the victims driver’s

i cense after the nurder, his fingerprint on the nmurder weapon,

and the blood on his shoe. |If Hutto' s testinony is not deened
sufficiently credible to rebut this proof, it is a fortiori
insufficient to warrant a new sentencing. As to gqguilt or

sentence, the fact that Hutto only canme forward with testinony
against OKelly sonme fifteen years after trial, and only after
O Kelly testified against him suggests that his testinony is
not truth, but payback, and Hutto has presented no credible
expl anation to the contrary. Not only would Hutto’ s testinony
in any resentencing be suspect on this basis alone, but, as
Judge Carithers noted in his order, Hutto s testinony about
Kokal "s participation in this crinme is inconsistent with the

physi cal evidence. These factors counsel agai nst any concl usi on
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that a jury would probably conclude that Kokal was not the
triggerman and, based on Hutto's testinony, would recomend a
life sentence. That Judge Carithers did not explicitly address
resentenci ng per se does not preclude proper analysis by this
Court of the ultimate | egal question of whether or not Kokal is
entitled to a new sentencing.?® It is clear that he is not, and
Judge Carithers’ denial of relief should be affirned.
| SSUE |11

JUDGE CARI THERS CORRECTLY REJECTED KOKAL'S CLAIM OF
| NEFFECTI VE ASSI STANCE OF POSTCONVI CTI ON COUNSEL

Judge Carithers properly denied Kokal’s claim that his
previ ous postconviction counsel rendered constitutionally
ineffective assistance during his initial post convi ction
proceedings in circuit court. It is well settled that such a

“cl ai mdoes not state a valid basis for relief.” King v. State,

22 In Jones v. State, supra, 709 So.2d at 526, n. 12, this
Court stated: “As noted in Justice Shaw s dissent, Judge
Johnson’ s order does not analyze Smth's testinony under Brady
nor fully address Smth's testimony as newly discovered

evi dence. However, accepting Smith's testinony as true, the
record is adequately devel oped for us to analyze Jones’ clains
pertaining to Smth' s testinony.” Here, too, the record is

adequately developed for this Court to analyze Kokal’s claim
pertaining to sentence with the distinction that there is no
reason to accept Hutto’'s testinony as true because, in contrast
to Jones, in which the trial judge did not evaluate Smth's
credibility (it was deenmed i nadm ssible and came in only by way
of proffer), Judge Carithers has clearly explained why Hutto’'s
testimony is not credible and is of little or no substantive
val ue.
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27 Fla. L. Wekly S65a (Fla. January 16, 2002). As noted in
King, both Florida and federal courts, including the United
States Suprene Court, have held that, because there is no
constitutional right to counsel in postconviction proceedings,
there is no constitutional right to effective collateral

counsel . Ibid, citing Lanbrix v. State, 698 So.2d 247, 248

(Fla. 1997); Murray v. Garratano, 492 U S. 1 (1989); and

Pennsyl vania v. Finley, 481 U. S. 551 (1987).

Mor eover, one of Kokal’s primary conplaints about
postconviction counsel is that he allegedly failed “to confront
and disprove M. Westling’s testinony that M. Kokal confessed
to him?” Initial Brief at 83. This seens |ike a strange
conplaint to | evel at prior counsel, since present counsel have
li kewise failed “to confront and di sprove” Westling' s testinony
t hat Kokal had confessed to him Al t hough Kokal clains that
“[hJad M. Morrow effectively represented M. Kokal he could
have proved that M. Kokal did not confess to M. Westling and
have severely undermned M. Westling’s credibility,” Initial
Brief at 84, it nmust be noted that present counsel have not even
attenpted to prove that Kokal did not confess to Westling. Nor
were present counsel precluded from doing so. Although Judge
Carithers summarily denied Kokal’'s claimthat Jeff Mrrow was

ineffective, he did not preclude the presentation of evidence
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about the validity of the confession. Nor did the State
indicate in any way that it would object to any evidence offered
to sonehow cast doubt on the validity of the confession. On the
contrary, the State's position all along was that, if Kokal
wanted us to disregard his confession to Westling, he had to
give us a reason not to believeit. 1In short, the State invited
Kokal to prove that Westling |ied about the confession, but
Kokal sinmply chose not to attenpt such proof (probably because
such proof does not exist).

In the end, Kokal wants to undo the prior postconviction
proceedi ngs for the same reason he wants to undo the trial - the
outcome was unfavorable to him But his personal
di ssatisfaction with the result of prior proceedings is not a
sufficient basis for redoing what has been done before. No
| egal basis exists for having an evidentiary hearing on a claim
t hat previous postconviction counsel was ineffective, and Judge

Carithers properly denied the claim
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CONCLUSI ON

Judge Carithers properly determ ned that Kokal has failed
to present adm ssible, new y-di scovered evidence of sufficient
credibility to warrant overturning the presunptively accurate
and fair proceedings resulting in his conviction and death
sentence. For all the foregoing reasons, the judgement of the
court bel ow should be affirned.
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