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Thi s proceedi ng invol ves the appeal

deni al of M.

PRELI M NARY STATENMENT

of the circuit court’s

Kokal ’s second nmotion for The

nmoti on was brought pursuant to Fla.
court denied three of M.
hearing and held an evidentiary hear
di scovered evi dence.

The follow ng abbreviations wll

record in this cause,

foll owing the abbreviation:

postconviction relief.

R Crim P. 3.850. The circuit

Kokal s clainms without an evidentiary

ing on M. Kokal’'s claimof newy

be utilized to cite to the

with appropriate volunme and page nunber(s)

"R " -- record on direct appeal to this Court;

B -- transcript of proceedings fromtrial;

"PC-R. " -- record on appeal regarding public records’
I ssues;

"PC-R2." -- record on appeal frominitial denial of
postconviction relief;

"PC-R2. Supp. Vol." -- supplenental record on appeal from
initial postconviction relief;

"PC-R3." -- record on appeal fromthe second deni al of
postconviction relief.

"PC-R3. Supp." -- supplenental record on appeal from

second deni al

of postconviction relief.



TABLE OF CONTENTS

PRELI M NARY STATEMENT .

TABLE OF CONTENTS .

TABLE OF AUTHORI Tl ES

ARGUMENT | N REPLY .

ARGUMENT |

ARGUMENT 1 |

ARGUMENT | I

CONCLUSI ON

CERTI FI CATE OF SERVI CE

CERTI FI CATI ON OF TYPE SI ZE AND STYLE

Page

11
26
35
35

36



Ar bel aez

TABLE OF AUTHORI TI ES

v. Butterworth,

738

Ar bel aez

So. 2d 326 (Fla. 1999)

v. State,

775

So. 2d 909 (Fla. 2001)

Chanbers v. M ssissippi,

410 U. S. 284 (1973)
Ennund v. Florida,

458 U. S. 782 (1982)
Evitts v. Lucey,

469 U. S. 387 (1985)
Ford v. Wi nwright,

477 U.S. 399 (1986)
Graham v. State,

372 So. 2d 1363 (Fla. 1979)
King v. State,

808

So. 2d 1237 (Fla. 2002)

L.T. Bradt v. Smth,

634

F.2d 796, 800 fn4 (5" Gir.),

cert. denied, 454 U. S. 830(1981)

Myl es v.

St at e,

602

So. 2d 1278 (1992)

Ohi o Adult Parole Authority v. Wodard,

523

Aive v.

U.S. 272 (1998)

Maas,

811

So. 2d 644 (Fla. 2002)

Spal di ng v. Dugger,

526

State v.

So. 2d 71 (Fla. 1988)

MIIls,

788

So. 2d 249 (Fla. 2001)

Page

26,

14,

34

21

24

28

28

26

26

17

17

18

28

27

22



WIllianson v.

Dugger,

651 So.

2d 84 (Fla.

1994)

16,

22



ARGUVMENT I N REPLY

ARGUNMENT |

Appel | ee suggests that the standard of review for a
nmotion to disqualify is an abuse of discretion standard.
(Answer Brief at 35, fn. 16; 37, fn. 18)(“The State is unaware
of any Florida case explicitly stating the standard of review
of the question whether a notion to recuse was tinely fil ed.
The State woul d suggest that once it is determ ned that
counsel was put on explicit notice of the ground of recusal by
the witten response, the defense cannot excuse the delay by
def ense counsel’s failure to read the State's response; the
nmotion is untinmely as a matter of law.”). Appellee urges this
Court to adopt an abuse of discretion standard in review ng
M. Kokal’s claimthat the circuit court erred in denying M.

Kokal"s notion to disqualify. (Answer Brief at 37, fn. 18).

Appel l ee’s reliance on Arbelaez v. State, 775 So. 2d 909

(Fla. 2001), is msplaced because in Arbelaez, this Court
conducted a de novo review of the claimregarding the notion
to disqualify. 775 So. 2d 909 at 916. The Court held: “To
determne if a nmotion to disqualify is legally sufficient,
this Court |ooks to see whether the facts alleged would pl ace

a reasonably prudent person in the fear of not receiving a



fair and inpartial trial.” This Court then analyzed
Arbel aez’s claimunder a de novo standard. 1d. Tineliness was
not at issue in Arbelaez, thus, Appellee’'s reliance is
m spl aced.

Further, Appellee argues that M. Kokal’'s nmotion to
di squalify was untinely because “the asserted ground of
recusal — that Judge Carithers had presided over the January
1999 Ki ght evidentiary hearing — has existed the entire tine
t hat Kokal s newl y-di scovered evi dence clai m has been pendi ng
incircuit court.” (Answer Brief at 32). However, in making
such an argunent, Appellee m scharacterizes both the grounds
upon which M. Kokal moved Judge Carithers to disqualify
hi msel f and the |l aw regarding the timng of a notion to
di squalify.

Appel | ee suggests that M. Kokal defaulted his notion to
di squalify because M. Kokal had notice of the grounds for
di squalification when the O fice of the Capital Coll ateral
Counsel was appointed to represent M. Kokal in October, 1999,
and yet M. Kokal did not file his motion until five (5)
nmonths | ater. (Answer Brief at 33). Thus, Appellee urges this
Court to find that the rule requires a diligence finding.
However, the rule governing judicial adm nistration nmakes

clear that a notion to disqualify shall be brought within ten



(10) days after the discovery of the facts constituting the
grounds for the notion. See Fla. R Jud. Admn. 2.160
(e) (enphasi s added). As Appellee concedes the rule contains
no requirenment “that counsel exercise diligence in |earning of
the grounds for recusal.” (Answer Brief at 34, fn. 15).
Further, even if diligence were required, fromthe outset
of his appointnment as designated counsel, M. Kokal’s counsel
candidly and repeatedly informed the circuit court that he was
| ead counsel representing Anthony Bryan in warrant litigation
and therefore was unable to devote any tine to M. Kokal’s
case. (PC-R3. 117-118, 134-137).!' In a nmotion to continue,
filed in Decenmber, 1999, two (2) nonths after being appointed
to represent M. Kokal, Andrew Thomas, Chief Assistant of the

Northern Region, infornmed the circuit court about his

! I n 1995, during the Jerry White warrant litigation, the
State of Florida advocated the position that other responsibilities
facing the Capital Collateral Representative (CCR), attorneys during
the warrant period were "not truly essential” when conpared to high
priority owed a death warrant case, and therefore such
responsibilities could be postponed so that full attention could be
made to M. White's representation. In rejecting M. Wiite' s notion
for a stay of execution, this Court apparently agreed with the
State's position. Additionally, former Assistant Attorney General
Ri chard Martell has argued to this Court that when CCR is operating
under warrant, CCR s job is to "put out fires, not rescue cats from
trees." Therefore, it would appear that M. Kokal’'s counsel’s
actions were “reasonabl e” when he devoted the majority of his tinme to
t he Anthony Bryan warrant l|itigation, which included litigating the
constitutionality of the electric chair.

3



inability to devote any tinme to M. Kokal’s case:

3. On Cctober 21, 1999, Gregory C.
Smth, Capital Collateral Counsel, Northern
Regi on, conplied with this Court’s
directive and specified undersigned counsel
as counsel for M. Kokal. This Court was
notified that undersi gned was representing
Ant hony Bryan, who was under death warrant
at the tinme, with execution schedul ed for
Cct ober 27, 1999.

4. On COctober 26, 1999, the United
States Supreme Court entered a stay of
execution in M. Bryan’s case and granted
certiorari review of the Florida Suprene
Court’s decision uphol ding use of the
el ectrocution as Florida's sole neans of
executi on.

5. On October 29, 1999, this Court
set a Scheduling Conference for Novenber 4,
1999.

6. During the Scheduling Conference,
this Court set Decenmber 10, 1999, as the
Huf f hearing . . . Undersigned agreed to
t he Huff hearing date based upon the good
faith belief that the Bryan brief would be
filed by Decenmber 5, 1999, and he woul d
have tinme to review M. Kokal’'s case. It
has been necessary to obtain an extension
for the United States Suprenme Court to
conplete this conplex brief. The brief is
now due Decenber 20, 1999, and undersi gned
is involved in the review process. This
has precluded undersigned from devoting any
time to M. Kokal’'s case.

(PC-R3. 135)(enphasis added). M. Kokal’'s counsel also
expl ai ned that his daughter was scheduled for surgery the same
day as the hearing. (PC-R3. 135-136). The circuit court
granted the nmotion to continue. (PC-R3. 140).

At the end of January, 2000, M. Kokal’'s designated



counsel again noved for a continuance. Counsel explained that
the United States Supreme Court dism ssed M. Bryan' s petition
foll owi ng the passage of the Death Penalty Reform Act and

l ethal injection bill. (PC-R3. 145). Counsel infornmed the
court that he was challenging the new |l egislation and that M.
Bryan’s execution had been reschedul ed for February 24, 2000.
(PC-R3. 145). M. Kokal’s counsel concluded: “Undersigned
must clear his calendar of all non-warrant litigation in order
to conpetently represent M. Bryan under warrant and

si mul taneously chall enge the new |l egislation. (PC-R3. 145-
146). The circuit court granted the motion. (PC-R3. 149).

Further, at the Huff hearing, M. Kokal’s counsel

expl ai ned:
MR. THOVAS: Your Honor, | would |ike
to apol ogize for the timng of the notion.
But, | also would like to — | was appoi nted

back in October of ‘99 with absolutely no
prior know edge [about] M. Kokal’'s case.
And, it was only in the process of anending
t he 3.850, which was originally requested
in his pro se pleadings, that | discovered
the tie-in between Charles Kight and
Gregory Kokal .

And, it was not until this past
weekend that | actually obtained and
reviewed the transcript of the evidentiary
hearing in the Charles Kight newy
di scovered evidence matter.

THE COURT: Certainly no need to

apol ogi ze, M. Thonmas, | understand what
your posture is lately arriving in this
case. And, | certainly had no criticism of

5



you as to the timng of the notion.
(PC-R3. 424-425).2 Thus, contrary to Appellee’ s assertions,
M . Kokal’s counsel reasonably explained why he did not
uncover the information |leading to the notion to disqualify
until shortly before the Huff hearing: The Anthony Bryan
warrant litigation and Death Penalty Reform Act litigation
made it i1npossible for himto uncover the testinmony which
constituted the basis for the notion to disqualify. Further,
whi |l e Appel | ee does not accept counsel’s expl anation and woul d
rat her accuse M. Kokal’'s counsel of ignoring M. Kokal’s
case, the circuit court accepted counsel’s explanation at the
April Huff hearing. (PC-R3. 424-425).

Additionally, in advancing a diligence argunent, Appellee
claims that the M. Kokal was on notice that OKelly testified
at the Kight hearing because Appellee’s response to M.
Kokal s pro se Rule 3.850 notion indicated that O Kelly was a
w tness at Kight's hearing before Judge Carithers. (Answer
Brief at 32-33). Appellee suggests that a single sentence in

a pleading that stated Judge Carithers was the judge in the

2 The referenced amended Rul e 3.850 notion was fil ed
by M. Kokal’'s counsel on April 3, 2000, three (3) days before
t he schedul ed Huff hearing. Counsel infornmed the circuit
court that the issue underlying the notion to disqualify was
di scovered during his preparation of the amended noti on.
Appel l ee did not object to the filing of the anended Rul e
3.850 notion.



Ki ght proceedi ngs shoul d have served as notice to counsel.
However, it is not the fact that O Kelly was a witness in
Kight's evidentiary hearing that constituted the grounds of
the notion to disqualify. Rather, the basis for the notion to
di squalify was the findings Judge Carithers nade follow ng
Kight's evidentiary hearing and the exchanges which occurred
between O Kelly and Judge Carithers regarding M. Kokal's case
during the evidentiary hearing — specifics which were not
included in Appellee’ s response to M. Kokal’'s pro se 3.850
notion.3® (See PC-R3. Supp. 214-219). I n any event,
as Appell ee concedes, a diligence finding is not required in
determining a notion to disqualify. (Answer Brief at 34, fn.
15). Rather, the court nust determne if the notion was filed
within ten (10) days of the discovery of the information
constituting the grounds for the motion. |In M. Kokal’'s case,

his counsel filed the notion to disqualify as soon as he

s Charles Kight is represented by the O fice of the
Capital Collateral Counsel for the Southern Region. Hi s case
files, pleadings and transcripts are not maintained or housed
in the Northern Region. 1In order to obtain pleadings and
transcripts, M. Kokal’s counsel would have had to either
contact the attorney representing M. Kight in the Southern
Regi on or contact the Clerk of Court in Duval County.
Undersigned is unaware as to how M. Kokal's former designated
counsel obtained the transcripts and pl eadi ngs regarding the
Ki ght case, but counsel inforned the circuit court that he
obtai ned the information during the weekend preceding the
April 6, 2000, Huff hearing. (PC R3. 424-425).
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di scovered OKelly's testinony in the Kight hearing

Appel | ee al so contends that M. Kokal’'s notion to disqualify
is neritless and that the circuit court’s order denying the
nmotion should be affirmed. (Answer Brief at 35-38). Appellee
states the issue underlying M. Kokal’s disqualification
nmotion as: “in the Kight case, Judge Carithers had nade sone
determ nation of the credibility of WIliam O Kelly, and of

the degree of M. Hutto's guilt.” (Answer Brief at 37).
Appel | ee continues: “The State would note that if Kokal’s

all egation are a valid basis for recusal, the judge who

presi ded over a defendant’s trial and sentenced himto death
coul d never preside over any of that same defendant’s

post convi ction proceedings . . .”. (Answer Brief at 38).
Appel |l ee mi sses the point. It is not that Judge Carithers
presi ded over both M. Kokal and Kight’'s postconviction
proceedi ngs wherein their co-defendants testified at the
other’s hearing. Rather, any analysis of Hutto’s testinony at
M. Kokal’s evidentiary hearing about M. Kokal’'s innocence
requires that Judge Carithers grapple with the credibility of
O Kelly versus Hutto. Judge Carithers found that Hutto |ied
at Kight’s trial and that Hutto is equally cul pable in that

murder. In so concluding, Judge Carithers had to believe

O Kelly regarding Hutto’'s confession. M. Kokal maintains



that O Kelly lied during M. Kokal’s capital trial and Judge
Carithers should believe Hutto when he testified that O Kelly
confessed to acting alone and w thout M. Kokal’s know edge of
OKelly's intent to nurder M. Russell. Additionally, at
Kight's hearing, O Kelly and Judge Carithers discussed M.
Kokal *s case and O Kelly professed his innocence of the
Russel|l hom cide. Therefore, it is not that Judge Carithers
presi ded over both postconviction hearings, but that the
credibility of the witnesses were at odds and Judge Carithers
had already nade a finding that O Kelly was credi bl e which
woul d make it inpossible to find Hutto credible and O Kelly
was able to profess his innocence to Judge Carithers during

t he Ki ght hearing.

Further, Appellee argues that this Court cannot rely on the
record and Judge Carithers remarks at the April 6, 2000, Huff hearing
finding that he should disqualify hinself if he granted M. Kokal an
evidentiary hearing because the finding was “off-the-cuff”. (PC-R3.
34).

At the April 6'" hearing, Judge Carithers stated:

Certainly no need to apol ogi ze, M.

Thomas, | understand what your posture is
|ately arriving in this case. And, | certainly
had no criticismof you as to the timng of the
noti on.

| do have a gut reaction though that the
nmotion stands or falls on the issue of whether
or not | would be called upon to judge the

9



credibility of one Gary Hutto, who is a
codefendant in that other case, the Kight case,
K-1-g-h-t, and is the individual who allegedly
heard the so-called jail house adm ssions by one
Wlliam OKelly who was a live witness in

Ki ght’ s post-conviction matters.

(PC-R3. 424-425). Judge Carithers also definitively concluded that
he would be required to disqualify hinself if he decided to grant an
evidentiary hearing. (PC-R3. 430, 432, 434). Later Judge Carithers
st at ed:

| have now made a finding in [the Kight] case
that [Hutto] was guilty of first degree nurder
In fact, there is no doubt in my mnd. And,
think for that reason the -- probably the
nmotion to disqualify is well taken, assum ng
that | would ever be called upon to question
the credibility of M. Hutto to begin wth.

* * %

| mean, | have been wondering about this
issue for the last six or eight nonths. But, I
really think it does turn on the issue of
whet her or not an evidentiary hearing on the
new y di scovered evidence is warranted.

* * %

In other words, if | am never called upon
to nake a credibility determnation as to M.
Hutto, then the matters set forth in today’s
motion to disqualify me beconme insufficient as
a matter of law to warrant disqualification.
| think we ought to go forward with the

Huf f hearing on that issue alone. |If |
determ ne that evidence should be taken, | wl]l
tell you right now, I amgoing to disqualify

myself as to that individual finding that I
made, that M. Hutto was equally cul pable with
M. Kight in that other case.

10



(PC-R3. 430, 432, 433-434)(enphasi s added).

Judge Carithers comments were not “off-the-cuff” as Appellee
asserts. In fact, Judge Carithers stated that he had been
considering the issue for several nonths. Judge Carithers
acknow edged the issue and infornmed counsel that he would disqualify
himself if he granted an evidentiary hearing. Appellee’'s attenpts to
m nimze Judge Carithers’ comments contained within the record are
belied by Judge Carithers statenments that a problem existed and
adm ssion that he had considered the issue for sonme tine.

Judge Carithers made a nmerits ruling at the April 6, 2000, Huff
hearing in favor of M. Kokal. Judge Carithers’ witten order
denying M. Kokal’s notion to disqualify, w thout explanation,
conflicts with the determ nation he nmade on April 6, 2000. M.
Kokal *s nmotion to disqualify should have been granted as it was
i npossi ble for Judge Carithers to preside over M. Kokal’s

evidentiary hearing and be fair and inpartial. Relief is proper.

ARGUMENT |
Appel | ee asks this Court to affirmthe circuit court’s
order denying M. Kokal’'s claimof newy discovered evidence.
(Answer Brief at 54).
Appel | ee argues that the circuit court’s finding that

Hutto's testinony is inpeachable is supported by the record.

11



I n arguing that Hutto was “paying O Kelly back”, (Answer Bri ef
at 48), for testifying against himin the Kight postconviction
proceedi ngs, Appellee, like the circuit court, fails to
address the letter witten to Investigator Jeff Walsh, after
Hutto executed his sworn affidavit. Hutto wote M. Walsh, in

Oct ober 1999:

Dear Jeff:

Well, you were right! | had a visit from
the State Attorney today. Laura Starrett cane
with some dude with a badge. | don’'t know who

he was. They told nme that OKelly had did the
sane thing | did. He gave a statenent to the
effect that | was the "Bad Guy" in Kight's
case. Did you know about this?

Exhibit 2. (PC-R2. 308)(enphasis added). At the evidentiary
hearing Hutto explained why he wrote M. Wl sh

Because when Ms. Starrett and that
dude, and | still don’t have no idea who
that dude was — it was sone cop. He had a
gol d badge. And he thought he was Clint
Eastwood. He was all propped up there and
he thought it was just a big hunongous | oke
and made me feel like a piece of s**t
sitting there in the chair. It was |ike
l"mtrying to converse about sonething that
| didn’t know not hing about.

So, | asked Jeff, hey, if you knew
this, why didn't you tell nme this when you
wer e here.

(PC-R3. 559-560). The letter proves that Hutto told the truth
when he testified that he was unaware that O Kelly testified

in the Kight case until the Assistant State Attorney infornmed

12



himof this. Had Hutto known that OKelly testified on behalf
of Kight and provided the information to M. Wil sh as payback
he woul d not have asked M. Wil sh about his know edge of

O Kelly's testinony in Kight.

Further, there is no need for Hutto to “payback” O Kelly
because the fact that OKelly testified in the Kight
proceedi ngs about Hutto’s alleged incul patory statenents has
no bearing on Hutto’ s conviction or sentence. Hutto
testified:

Q And it’s your testinony today that
t hat doesn’t bother you at all that M.
O Kelly would say that?

A: No. | don't care.

Q It doesn’t matter to you?

A: Why should it? | nean, |’ m serving
my time. |I'mdoing ny time for my wrong,
however unjustified it be. |1’mdoing ny

time for society that | have to do, period.
(PC-R3. 549-550). O Kelly' s testinony in Kight is irrelevant
to Hutto and his conviction and sentence.

In fact, when Hutto told M. Walsh that O Kelly confessed
to him Hutto did not know that M. WAl sh was interview ng him
on behal f of M. Kokal. (PC-R3. 554)(“M. Wal sh made no
statements as to whether he was for or against any particul ar

i nmate or anybody.”). M. Wil sh corroborated M. Hutto’'s

13



testinony. (PC-R3. 522).4

Al so, contrary to Appellee’s argunent, the fact that
Hutto did not cone forward at the tinme of M. Kokal’'s trial
does not reflect that his testinony is not true. (PC-R3.
553).% As Hutto explained at the evidentiary hearing, he was
al ready negotiating with the State by assisting the State
secure evidence against Kight. (PC-R3. 553). In exchange, he
was allowed to plead guilty and avoid the death penalty. (PC-
R3. 553). Further, as Hutto testified, he was not very
experienced with the crimnal justice systemat the tinme of
his murder conviction. (PC-R3. 538). Thus, in Hutto’ s opinion
there was no need to provide anynore information to the State
since he had already secured a deal for hinself to avoid the
deat h penalty.

Appel | ee argues that the length of tinme between O Kelly’s

confessions and obtaining Hutto s testinony supports the

4 Appel | ee asserts that the State does not concede
that M. Walsh was telling the truth. However, the State
presented no evidence to contradict or disprove M. Wilsh's
testi nmony.

5 Appel | ee asserts that Hutto gave conflicting
st atenents about whether or not he would have testified at the
time of M. Kokal’'s trial. Appellee s assertion is false.

Hutto was consi stent throughout his testinony that he would
have provided the informati on he obtained about OKelly's role
in the Russell hom cide had sonmeone asked himto do so. (PC-
R3. 534).

14



circuit court’s finding that Hutto is “inpeachable”. (Answer
Brief at 48). However, the amount of time it took for M.
Kokal s postconviction counsel to devel op the connection
between Hutto and O Kelly does not indicate that Hutto was

i npeachabl e. ® In fact, O Kelly provided his statenment to
Kight's attorneys only three (3) years earlier (and al nost
fifteen (15) years after he obtained the information), and the
circuit court did not find the delay reflected upon O Kelly’'s
credibility.”’

Addi tionally, courts have granted relief to defendants
based on newly di scovered evidence where there is a delay even
greater than the delay in M. Kokal’'s case. 1In State v.

MIlls, 788 So. 2d 249 (Fla. 2001), this Court affirmed the
| ower court’s grant of relief based on newly discovered
evidence.® The newy discovered evidence consisted of the

testimony of an inmate who had been incarcerated with M.

6 Judge Carithers found that M. Kokal was diligent in
pursuing his claim (PC-R3. 375).

! Li kewi se, Judge Carithers did not find the fact that
O Kelly did not use the informati on about Hutto to assi st
himself at the tine of his trial as “inpeachable”. (PC-RS3.
Supp. 214-219). O Kelly was found credi bl e despite the fact
t hat he changed his story about the Kight case several tines
and testified that he told people what they wanted to hear so
t hat he would be left alone. (PC-R3. Supp. 239).

8 At issue in MIlIls was who was the shooter or nore
cul pabl e defendant.

15



MIlls co-defendant, Ashley, in 1980 and obtai ned a confession
from Ashley. 1d. at 250. Ashley did not provide MIIs’
attorneys with the evidence until twenty (20) years after he
obtained it, yet the |lower court granted M. MIls a new
penal ty phase based upon this evidence and this Court affirnmed
this judgnent. [d.

Appel | ee al so argues that Hutto's testinony was not
consistent with the evidence at trial. (Answer Brief at 49).
However, Hutto admtted that many years had passed since
O Kelly confessed. (PC-R3. 542). While O Kelly may not have
rel ayed every detail of the crime to M. Hutto, Hutto’'s
testimony is not inaccurate with any of the testinony at trial
or inconsistent with M. Kokal’'s testinony.

Appel | ee argues that Hutto's testinony does not entitle
M. Kokal to relief. Appellee relies on the fact that M.
Kokal s trial attorney, M. Westling, testified in 1997 that
M. Kokal confessed to him (Answer Brief at 38-46). Appellee

al so argues that Hutto's testinony would be adm ssible “at

best, only as inconsistent statenents to i npeach O Kelly’s

testimony.” (Answer Brief at 51). |In Robinson v. State, this

Court recently outlined the analysis in reviewing a nemy
di scovered evidence claim This Court stated:

In Jones 11, we further expl ained that
to reach the conclusion as to the probable

16



acquittal on retrial,

[T]he trial court is required to
“consider all newy discovered

evi dence which woul d be adm ssi bl e” at
trial and then evaluate the “wei ght of
both the newly discovered evidence and
t he evidence which was introduced at
the trial.”

I n considering the second prong, the
trial court should initially consider
whet her the evidence woul d have been
adm ssible at trial or whether there
woul d have been any evidentiary bars
to its admi ssibility. Once this is
det erm ned, an eval uation of the

wei ght to be accorded the evidence

i ncl udes whet her the evidence goes to
the nerits of the case or whether it
constitutes inpeachnent evidence. The
trial court should al so determ ne

whet her the evidence is cunulative to
ot her evidence in the case. The trial
court should further consider the
materiality and rel evance of the

evi dence and any inconsistencies in
the newl y discovered evidence.

We also required in Jones Il that the trial
court undertake a cunul ative analysis in
conjunction with evidence presented at al
prior evidentiary hearing and evidence
presented at trial. W agree with the
district court that inpeachnent evidence
could be part of this cunul ative anal ysis,

as this Court stated in Jones |, Jones 11,
and Wlliamson v. Dugger, 651 So. 2d 84, 89
(Fla. 1994).

770 So. 2d 1167, 1170-1171 (Fla. 2000)(enphasis in
original)(citations omtted).

In regard to the requirenment that a review ng court nust
consi der the newy discovered evidence in connection with the

17



evi dence presented at trial and presented at any previous
evidentiary hearing, Appellee focuses on M. Westling s
testinmony in 1997, that M. Kokal confessed to him Appellee
argues that this alleged confession would be adm ssi bl e upon
retrial because M. Kokal waived the attorney-client
privilege. (Answer Brief at 40).

In Arbelaez v. State, this Court held that in

postconviction the attorney-client privilege is waived as to
those matters that relate to the defendant’s clains of

i neffective assistance of counsel. 775 So. 2d 909, 917 (Fl a.
2001). In fact, M. Kokal’' s alleged confession was irrel evant
to any of the issues discussed at the 1997 evidentiary hearing
and shoul d not have been introduced.

Further, upon retrial, M. Kokal’'s alleged confession
woul d not be adm ssible. Appellee argues that no “Hobson’'s
choi ce” exists because the attorney-client privilege is not a
constitutional protection. This Court has previously held that
the attorney-client privilege rises to the |level of a

constitutionally protected right. Myles v. State, 602 So. 2d 1278,

1280 (1992); L.T. Bradt v. Smith, 634 F.2d 796, 800 fn4 (5 Cir.),

cert. denied, 454 U.S. 830(1981)(noting that the attorney-client

privilege can assune constitutional significance).

Appel | ee al so m sconstrues the issue. Appellee asserts: “[We
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must now di sregard his confession to his trial counsel because he
woul d ot herwi se be conpelled to forfeit one right (the right to
attack his trial counsel) in order to pursue another right (the right

to a new trial based on new evidence).” (Answer Brief at 41). At
issue in M. Kokal’'s case is whether his alleged confession can be
used agai nst himwhen it would not be adm ssible at a new tri al
because of the protections of the attorney-client privilege. Thus,
under the analysis set forth in Jones M. Kokal’ s all eged confession
to his trial attorney should not be considered in analyzing his newmy

di scover ed evi dence.

Al so, unlike, Ohio Adult Parole Authority v. Wuodard, 523 U S.

272 (1998), upon which Appellee relies, at issue is not what due
process is afforded to a petitioner seeking clenency, but rather what
due process is afforded in a postconviction proceeding. |In fact, in

OChio Adult Parole Authority, the United States Suprenme Court, in a

plurality opinion, held: "[a] prisoner under a sentence of death
remains a living person and consequently has an interest in his
life." Id. at 288 (J. O Connor concurring in part and concurring in
judgnment). Thus, due process does attach in M. Kokal’s
postconvi ction proceedi ngs and creates a bar to the use of the
“al | eged” confession upon retrial.

Per haps even nore inportantly, M. Kokal has always maintained

his innocence in the Russell hom cide. Appellee avers: *Kokal
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presented no evidence that Westling lied or was m staken about this

conf ession . (Answer Brief at 46). Appellee ignores the fact
that M. Kokal presented the Hutto testimony, which in and of itself
refutes M. Westling. Additionally, Appellee ignores M. Kokal’s
requests that the circuit court consider the records on appeal
because M. Westling s testinony during the 1997 evidentiary hearing
about M. Kokal’'s alleged confession is directly contradicted by his
statenents to the judge and jury during M. Kokal’s capital trial.
For example, M. Westling testified, in 1997, that he knew M. Kokal
was going to conmmt perjury so he called M. Kokal to the stand and
exam ned himby allowing M. Kokal to provide a narrative of what
happened. (PC-R2. 615-624; 682-683). He also testified that he did
not argue the truth of M. Kokal’'s testinony. (PC-R2. 541-542).
However, the trial transcripts contradict M. Westling' s entire
testimony. M. Westling led M. Kokal through his testinony, “step-
by-step” and M. Westling, during his closing, argued that M. Kokal
was truthful and provided the jury with reasons why he believed M.
Kokal and thus, why they should believe M. Kokal, too. (T. 714 -745;
681-688). For instance, M. Westling argued that the physical

evi dence supported M. Kokal’'s testinony. The transcript clearly
refutes the reliability of M. Westling’s testinony. See also Initial
Brief at 11-19.

Contrary to Appellee’'s assertions, M. Kokal did not default
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t he opportunity to present evidence that M. Westling's testinony in
1997 is unreliable. (Answer Brief at 46, fn. 21). Record evidence
existed to refute M. Westling s testinmony and M. Kokal urged the
circuit court to consider this evidence as well as Hutto's testinmony
when anal yzing the value of M. Westling s testinony in 1997. M.
Kokal " s counsel argued:
The bi ggest problemw th the whole
West | i ng- Kokal -confessed idea is that M.

Westling lied during that hearing. Bald faced.
Because he said | knew he was |ying when he was

on the stand, so all | did was put himon the
stand and | asked hi m what happened. Because |
knew that | couldn’t get in there and ask him
speci fic questions and vouch for his
credibility.

. He asked probably 55, 60 questions.

It goes on for pages. This is not what

happened. This is a carefully orchestrated

presentation by a defendant of a clai m of

i nnocence, saying M. O Kelly was the

triggerman, with the attorney vouching for it.
(PC-R3. 490-491). Also, Appellee’'s claimthat the State encouraged
M . Kokal to present evidence is refuted by the fact that the State
argued that M. Kokal was not entitled to present his newly
di scovered evidence and request that the court summarily deny M.
Kokal s claim (PC-R3. 427, 445-446).

In regard to the effect of Hutto’'s testinony, Appellee argues

that “Hutto’ s testinony is nere hearsay” and provides only

i npeachnment evi dence. (Answer Brief at 50, 51). M. Hutto’'s
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testinmony should be received as substantive evidence because it is

adm ssi bl e as a statenent against interest and under Chanbers v.

M ssissippi, 410 U. S. 284 (1973).

I n Chanbers, the United States Suprenme Court permtted hearsay
evi dence of a confession to be admtted as substantive evidence based
on four (4) factors. 410 U S. 284, 300-301. Those factors included:
1) each confession was made spontaneously to a close acquai ntance
shortly after the nmurder occurred; 2) each confession was
corroborated by sone other evidence in the case; 3) each confession
was self-incrimnatory; and 4) if there was any question as to the
trut hful ness of the statenents, the declarant was available for
cross-examnation. |d. Likewise in M. Kokal’s case, O Kelly
confessed to Hutto while they incarcerated together pretrial, after
the Russell hom cide and again in 1984 when they were incarcerated in
t he Departnent of Corrections together. (PC-R3. 537). Also,

O Kelly's confession to Hutto is corroborated by the physica

evidence and O Kelly’'s letter witten at trial that he was the
shooter. O Kelly's confession was certainly incrimnating in that he
was the actual shooter and instigator in the homi cide.® Thus,

Hutto’s testinmony would neet the factors set forth in Chanbers.

° Whet her O Kelly woul d be available at a retrial is
uncertain. In Kight, OKelly testified, but he only travel ed
to Florida because he was under court order and the threat of
spending six (6) months in jail if he did not appear. (PC-R3.
Supp. 239).
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Furthernmore, in Robinson v. State, this Court held: “We agree

with the district court that inpeachnent evidence could be part of
this cumul ati ve analysis, as this Court stated in Jones 1,

Jones |1, and Wllianson v. Dugger, 651 So. 2d 84, 89 (Fla.

1994).” 770 So. 2d 1167, 1170-1171 (Fla. 2000). Most

recently, in State v. MIlls, 788 So. 2d 249 (Fla. 2001), this

Court affirmed the |lower court’s grant of relief based on
new y di scovered evidence. The newly discovered evidence at

i ssue was the testinmony of an inmate who had been incarcerated
with M. MIIs’ co-defendant, Ashley, in 1980 and obtai ned a
confession from Ashley. Id. at 250. The testinony was

i npeachment evidence of Ashley. 1d. Therefore, M. Hutto's
testimony, even if only considered to be inpeachnent of M.
OKelly is sufficient to overturn M. Kokal’s conviction

and/ or sentence.

Appel | ee al so argues that the |Iower court did consider
Hutto’s testinony when anal yzi ng whether or not M. Kokal was
entitled to a new penalty phase. (Answer at 52). Appellee
points out that in the title of the order the court uses the
expression “Mtion to Vacate Judgnment and Sentence”, “[t]hus
Judge Carithers ruled on Kokal’s claimas to sentence.”

(Answer Brief at 52). Appellee’ s argunent is ridiculous.
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Nowhere in the order does the court ever discuss how Hutto’'s
testinmony inpacts M. Kokal’ s sentence of death.

Further, Appellee suggests that M. Kokal is at fault for
the court’s failure to address this issue. (Answer Brief at
52). However, M. Kokal conprehensively and specifically
addressed O Kelly’s confession and the effect on M. Kokal’s
sentence in his amended Rule 3.850 notion and again in his
written closing argument. (PC-R3. 173-176, 353-364).10 M.
Kokal specifically pointed out that the verdict formindicated
that the jury found M. Kokal was the shooter, (PC-R3. 173),
and he argued that O Kelly's confession was significant to
this finding in addition to several others. Therefore, the
court’s failure to address this aspect of M. Kokal’'s claim
was error that cannot be ascribed to M. Kokal and requires
that his case be remanded so that the circuit court can
conduct the appropriate anal ysis.

Al so, Appellee urges this Court to adopt the circuit
court’s analysis as to the guilt phase issues in order to deny

M. Kokal’s claimfor relief as to the penalty phase. (Answer

10 Appel | ee’ s suggestion that M. Kokal waived his
argunment because he did not include the sentencing issue in
his Modtion for Rehearing and their reliance on Morrison v.
State, is disingenuous and specious, at best. M. Kokal
litigated his claimin the circuit court and preserved the
i ssue for review
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Brief at 52)(“These reasons are nore than adequate to
denonstrate that Hutto's testinony would not, and coul d not,
probably result in a life sentence.”). But, while the Jones
standard al so applies to the sentenci ng phase, the effect of
O Kelly's confession inplicates several aspects of the
sent enci ng phase.

The jury recommended that M. Kokal be sentenced to death. The
jury's recommendati on of death contained the specific finding that
M . Kokal was the actual killer. (R 236). |If this is untrue, the
under | yi ng recomendati on cannot be reliable and constitutionally
sound. The trial court's sentencing order has as it's foundation the
belief that M. Kokal was the actual killer of M. Russell and that
he acted either alone or with mnor participation from O Kelly, and
did so either froma preneditated design or in the course of a
robbery. (R 246-247). The newy discovered evidence woul d have

al so affected the trial court’s Ennmund anal ysis. Ennmund v. Florida,

458 U. S. 782 (1982). O Kelly's confession proves that the Ennund

anal ysis performed by the jury and sentencing judge was factually

flawed and thus incorrect. O Kelly's confession indicates that M.
Kokal did not actually kill the victimand he played no part in
pl anning the nmurder. M. Kokal's death sentence is unconstitutional.

Also, O Kelly's confession defeats the court's rejection of the
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mtigating factor that M. Kokal was nmerely an acconplice in the
capital felony commtted by another person and his participation was
relatively mnor. (R 251). O Kelly's confession defeats or dilutes
the court's finding that M. Kokal was an acconplice to a robbery.
(R 254). OKelly told M. Hutto that M. Kokal was unaware of his
intention to rob M. Russell and that M. Kokal did not participate
in the robbery.

O Kelly's confession defeats any finding that M. Kokal killed
M. Russell to avoid arrest. (R 254-255). |If OKelly killed M.
Russel | wi thout M. Kokal's foreknow edge or participation, this
findi ng cannot be sustai ned.

O Kelly's confession defeats any finding that M. Kokal killed
M. Russell in a cold, calculated and preneditated manner. (R 255-
256) .

O Kelly's confession obliterates the trial court's findings of
four aggravating factors and no mtigation. (R 257). Considering
t he evidence which could and shoul d have been presented during M.
Kokal s initial postconviction proceedings, the statutory mtigation
al one woul d far outweigh the single, diluted aggravator remining and
a life sentence is required under the law. The non-statutory

mtigation inexplicably waived by M. Mrrow during the evidentiary
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hearing also dictates a |life sentence. !

The circuit court did not consider the newly discovered
evidence in light of the mtigation presented at trial and at the
1997 evidentiary hearing to determ ne whether M. Kokal is entitled
to relief under a cumul ative anal ysi s.

| ssues about proportionality and di sparate sentencing were al so
overl ooked by the circuit court.

Thus, Appellee’s argunent that this Court can adopt the
anal ysis performed by the circuit court in regards to the guilt phase
overl ooks the range of issues which nust be addressed by the circuit
court in regards to the sentencing phase.

The circuit court erred in failing to consider the effect of
Hutto's testinmony in regards to M. Kokal’s penalty phase issues.
Further, the circuit court erred in not finding that Hutto's
testi nony woul d not probably have produced an acquittal. Relief is
proper.

ARGUMENT | 1|

Appel |l ee correctly states that: “It is well settled that

[a claimthat previous postconviction counsel rendered

i neffective assistance] ‘does not state a valid basis for

1 Appel l ee gratuitously nentions that M. Kokal was
“in fact an acconplished crimnal at age 20.” M. Kokal had
no prior violent crimnal history and no aggravator based on
prior crimnal convictions. (R 254-257).
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relief.” (Answer Brief at 54)(quoting King v. State, 808 So.

2d 1237 (Fla. 2002). However, equally settled, and the basis
of M. Kokal’'s claimis that by statute M. Kokal is entitled
to effective representation fromhis state appoi nted counse

t hroughout his postconviction proceedi ngs. See Spalding v.

Dugger, 526 So. 2d 71, 72 (Fla. 1988); G ahamv. State, 372 So. 2d

1363 (Fla. 1979).

In Spaziano v. State, this Court found that an attorney who

| acks the necessary resources and/or capital trial experience will be
deenmed not conpetent to continue representation of death sentenced
client. 660 So. 2d 1363, 1369-1370 (Fla. 1995) (discussing
capabilities of attorney who was not enployed by the Capital
Col | ateral Representative (CCR)). Thus, at the tinme that M. Morrow
assumed responsibility for representing M. Kokal, this Court had
explicitly acknow edged the need for effective representation in
capi tal postconviction proceedings. |d.

M. Kokal’'s collateral counsel throughout the history of
hi s postconviction litigation was counsel provided by the
State of Florida pursuant to Fla. Stat. 827.702 and 827. 703.

In Spalding v. Dugger, 526 So.2d 71, 72 (Fla. 1988), this

Court st ated:

We recogni ze that, under section 27.702,
each def endant under sentence of death is
entitled, as a statutory right, to
effective |legal representation by the
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capital collateral representative in al

col lateral relief proceedings. This
statutory right was established to

all eviate problens in obtaining counsel to
represent Florida' s death-sentenced
prisoners in collateral relief proceedings.

Thus, M. Kokal was not only provided counsel by the
State of Florida, but he was al so provided with the right “to
effective |l egal representation” by his collateral counsel.??

Where the State of Florida extends a right, the right nmay
only be extinguished in a manner that conports with due

process. This was explained by the United States Suprene

Court in Evitts v. lLucey, 469 U.S. 387 (1985). There, the

Court noted that the States were not required to provide a
right to a direct appeal of a crim nal conviction. However,
where the right was nonet hel ess extended, due process
protection attached:

The right to appeal would be uni que anong
state actions if it could be w thdrawn

12 M. Morrow was appointed to represent M. Kokal in
1996 pursuant to Florida Statute 8§27.703. (PC-R2. Supp. Vol.
VI1l, 564-565). That, Spalding applies to state appointed

conflict attorneys is wi thout question. Recently, in

determ ning the obligations of attorneys appointed to
represent postconviction defendants pursuant to the Registry
Act, Fla. Stat. 827.711, this Court held: "“Because the
Legislature created this registry of attorneys to alleviate
CCRC s workload, it is clear that registry attorneys stand in
a position simlar to CCRC | awyers.” Oive v. Mas, 811 So. 2d
644, 654 (Fla. 2002). Likew se, an attorney appointed to
represent M. Kokal due to a conflict with CCRis obligated to
provi de effective representation.
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wi t hout consi deration of applicable due
process norns. For instance, although a
State may chose whether it will institute
any given welfare program it nust operate
what ever prograns it does establish subject
to the protections of the Due Process
Cl ause.
Evitts, 469 U. S. at 400-01. See also Ford v. Wainwight, 477 U.S.

399, 428-429 (1986)("[R] egardl ess of the procedures the State deens
adequate for deternm ning the preconditions to adverse official
action, federal |aw defines the kind of process a State nust afford
prior to depriving an individual of a protected liberty or property
interest.").

This Court need | ook no further than the record on appeal
whi ch contains the pleadings and transcripts from M. Kokal s
initial Rule 3.850 proceedings to determ ne that M. Kokal did
not receive the effective assistance of counsel during his

initial Rule 3.850 proceedings. See Kokal v. State, Appeal No.

90, 622.

Appel | ee focuses on M. Kokal’s contention that his trial
attorney was not properly exam ned during his evidentiary
hearing. (Answer Brief at 55). M. Mrrow s ineffective
performance allowed M. Kokal’'s trial attorney, M. Westling,
to discuss an all eged confession he clainmed he obtained from
M. Kokal. However, while the trial transcript conpletely
underm nes M. Westling's testinmony at the evidentiary

hearing, M. Mrrow never confronted M. Westling with his
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bl atant m srepresentation to the court during his testinony.
M . Kokal nmintains that the testinmony regarding his alleged
confession is false, but this is only one instance of
postconvicti on counsel Morrow s failure to effectively
represent M. Kokal

Appel | ee argues that nothing prohibited M. Kokal from
presenting testinmony to refute the evidence presented at his
1997 evidentiary hearing. (Answer Brief at 55). However, the
circuit court’s order followng the Huff hearing specifically
limted the scope of the evidentiary hearing to M. Kokal’s
new y di scovered evidence claimand specifically denied M.
Kokal a hearing on his ineffective assistance of
postconviction counsel claim (PC-R3. 265-267). Additionally,
Appel | ee argued throughout the proceedings in the circuit
court that M. Kokal’s claimshould be summarily denied. (PC-
R3. 492-493).

Further, Appellee’ s assertion that M. Kokal chose not to
attenmpt to discredit his trial attorney’s testinony regarding
his all eged confession is belied by the record. M. Kokal
urged the circuit court to consider the trial transcript which
proved that M. Westling was untruthful during his testinony
at the evidentiary hearing. (PC-R3. 490-491). M. Kokal also

pl eaded that M. Westling s defensive deneanor and open
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hostility toward both his former client and CCR suggested that
he | acked any credibility and was only trying to rebut what he
characterized as an "attack" by CCR (PC-R2. 533).

M. Kokal informed the circuit court that M. Westling's
testinmony that CCR had stolen all of his trial notes and
menor andum and destroyed his file was patently false and could
have been disproved by calling a single witness to rebut this
claim (PC-R2. 543, 555, 600). Instead, M. Morrow sinply
agreed that neither he nor M. Westling had 2/3 of the trial
file. (PC-R2. 593-594). Thus, M. Moirrow allowed M. Westling
to testify about the alleged witten menorandum detailing the
confession that CCR destroyed (PC-R2. 615), w thout rebutting
M. Westling |udicrous and untruthful statenment.

Addi tionally, M. Kokal urged the circuit court to
consider all of the evidence CCR devel oped, including the
ext ensi ve background material conpiled which supported M.
Kokal s cl aims and none of which were presented at the 1997
evidentiary hearing.

M . Kokal specifically pleaded the errors of conmm ssion
and om ssion by his postconviction attorney, including the
fact that, w thout consulting his client, M. Mrrow waived
claims which the circuit court had al ready deened neritorious

and about which an evidentiary hearing was schedul ed. (PC-R2.
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Supp. Vol IIl1). M. Mrrow s actions caused the court to
enter an Order Clarifying Order Regardi ng Necessity of

Evi dentiary Hearing, (PC-R2. Supp. Vol. VIII at 568),
restricting the scope of the evidentiary hearing based upon
M. Mrrow s stipulations and waivers on January 27, 1997.
The practical result of M. Mdirrow s waivers and stipul ati ons
was to reduce the hearing solely to matters regarding
ineffective assistance of counsel. M. Mrrow al so

wai ved the deposition of the trial attorney.

M. Kokal argued that CCR prepared a Rule 3.850 nption on
his behalf which contained in excess of 200 pages of
al |l egations; the appendi x conprised in excess of 1300 pages,
yet M. Mirrow agreed to present M. Kokal's clains at an
evidentiary hearing |l ess than 10 weeks fromthe time M.
Morrow represented he knew the issue but had no files or
actual know edge of the postconviction claims. (PC-R2. Supp.
Vol . VIII at 566).

In his successive Rule 3.850 notion, M. Kokal also
provided the circuit court with specific exanples of M.
Morrow s bl atant inconpetence and | ack of preparation,
including the fact that M. Mrrow failed to qualify M.
Kokal s neuropsychol ogi st as an expert during the hearing and

failed to elicit the bases for the neuropsychol ogists findings
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(PC-R2. 315-319; 489-490). Additionally, w thout explanation,
M. Mrrow failed to present the testinony of Dr. Robert Fox,
a psychiatrist obtained by CCR who made significant, hel pful
findings regarding M. Kokal’s nental health, including

statutory and non-statutory mental health mtigating factors.

Further, in attenpting to illustrate M. Mirrow s

i neffectiveness, M. Kokal rem nded the circuit court that M.
Westling admtted that he conpletely neglected preparation
for M. Kokal’s capital penalty phase. M. Westling testified
t hat he prepared for the penalty phase after the guilt phase
concluded and the jury convicted M. Kokal. (PC-R2. 369-370,
570). In preparing for the penalty phase, trial counsel asked
M s. Kokal :

| said, Ms. Kokal, you need to tell me any

reason you can think of about why your boy

turned out to be so bad, and she said he

didn’t turn out bad. | said, well, Ms.

Kokal , 12 peopl e have just determ ned by

unani nous verdict that he beat a young man

with a pool stick, walked himto the beach

and shot himin the head with a |arge

cal i ber revol ver.
(PC-R2. 545-546). Wthout providing Ms. Kokal wi th any
gui dance as to what information could be helpful, trial

counsel also net with his client and simlarly provided no

assistance in informng M. Kokal about what information was
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i mportant. Trial counsel went through the statutory
mtigating circunstances with his client, did not explain them
and relied on M. Kokal, who suggested that his age may be a
mtigating factor. (PC-R2. 549). The only other witness trial
counsel contacted was M. Kokal’'s father, Dr. August Kokal .
(PC-R2. 560).

It is clear that trial counsel did not understand the
pur pose of the penalty phase -- he believed that his duty was
to evoke synpathy. (PC-R2. 646).

Trial counsel failed to obtain any of his client’s
medi cal records, (PC-R2. 555), and blamed Dr. Virzi for not
i nquiring about M. Kokal’s nedical history or the existence
of any nedical records. (PC-R2. 559). However, trial counsel
adm tted that he woul d have presented evidence of brain
damage, if he had any evidence to support it. (PC-R2. 579,
582) .

M . Kokal also rem nded the circuit court, that in
denying relief, the court ruled that Kokal had failed to
adduce any evidence of prejudice regarding the deficient
penalty phase. (“Indeed, it appears to this Court that the
def ense | awyer's over-all preparation for the penalty phase of
the trial may have fallen below that expected of reasonably

conpetent counsel. The lawyer did little nore than think
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about the penalty phase until after the guilt phase was
conpleted.” (PC-R2. 304). M. Kokal urged the circuit court
to allow himthe opportunity to prove the prejudice he
suffered at trial and during his evidentiary hearing. Had he
been allowed to present the testinony and evidence that M.
Morrow failed to present during his evidentiary hearing, there
is no doubt that the circuit court would have determ ned that
M. Kokal was prejudiced by his trial counsel’s failure to
provi de effective assistance of counsel.

Appel |l ee’ s position that M. Kokal failed to provide the
circuit court with exanples of M. Mrrow s inconpetence and
the resulting prejudice are disproved by the record.

M. Kokal relied upon the State to insure that he
received his state-created right to effective collatera
counsel . Because the State failed to provide M. Kokal with
the effective assistance of counsel to which he was
statutorily entitled and which was denied himw thout due
process, he nust be granted a full and fair hearing in order
to present the extensive evidence he asserted in his initial
post convi cti on proceedi ngs.

In Arbelaez v. Butterworth, 738 So. 2d 326 (Fla. 1999), this

Court acknow edged it has "a constitutional responsibility to ensure

the death penalty is admnistered in a fair, consistent, and reliable
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manner...". 1d. The denial of M. Kokal’'s initial Rule 3.850
moti on was not fair, consistent or reliable due to the failure
to provide himwth an effective postconviction attorney.

Relief is proper.

CONCLUSI ON

The circuit court’s order denying M. Kokal’s nmotion to
di squalify and his newy discovered evidence claimis not
supported by the record. M. Kokal did not receive a full and
fair evidentiary hearing before an inpartial arbiter. The
evi dence establishing M. Kokal’ s newly di scovered evi dence
claimentitled himto relief Further, M. Kokal was entitled
to an evidentiary hearing on his claimthat he did not receive
the effective assistance of counsel during his initial
postconviction proceedings. Prejudice is apparent fromthe
record and he nust receive a full and fair evidentiary hearing

on his initial Rule 3.850 notion.
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