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ARGUVENT | N REPLY?

ARGUMENT |
THE STATE' S FAI LURE TO PRESERVE EVI DENCE
VH CH COULD BE TESTED BY USE OF DNA
ANALYSI S VI OLATES DUE PROCESS UNDER THE
FLORI DA AND UNI TED STATES CONSTI TUTI ONS.

Appel |l ee, the State, argues that M. Kokal’'s due process
claimnmust be rejected because the claimwas not raised in the
circuit court (Answer Brief at 24, 25-26)(hereinafter AB).
Initially, M. Kokal notes that this Court relinquished
jurisdiction in M. Kokal’s case in order to determnm ne whether
or not M. Kokal would be allowed to conduct DNA testing on
his tennis shoes, which were introduced at his capital trial,
by the State, and used as incul pate M. Kokal because there
was a small area of blood on the shoes which matched the
victim s blood type. M. Kokal was found guilty of first
degree nurder. M. Kokal’'s violation of due process claim
arose once the lower court found that any physical conparison
evi dence no | onger existed and therefore, could not be
submtted to test along with the tennis shoes. |In fact,
relying on a Florida Departnment of Law Enforcenent report and
postconviction counsel’s representations, the circuit court

found that the physical evidence obtained fromthe honi cide

victim M. Russell did exist, however, at the time M. Kokal

M. Kokal will not reply to every issue and argunent,
however he does not expressly abandon the issues and cl ai ns
not specifically replied to herein. For argunents not
addressed herein, M. Kokal stands on the argunents presented
in his Supplenmental Initial Brief.
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requested testing no | onger existed or had degraded:
1. The victinm s bl ood sanmple from

whi ch t he Defendant requests testing has
degraded to such a condition that DNA
testing upon it is not possible. In
addition, an oral swab of the victims
saliva, taken from himnear the tine of his
death, no longer exists. It was |ast known
to have been in the possession of the
Fl ori da Departnment of Law Enforcenent on
May 1, 1984. Thus, there is no physical
evi dence that may contain the victin s DNA
still in existence.

(PC-R4. 81-82).

Thus, the circuit court’s order established a basis for
M. Kokal’s claimand it was properly brought to this Court
for resolution since it arose fromthe limted remand on the
DNA i ssue.

However, should this Court believe that M. Kokal has not
properly brought his due process claimbased on the
destruction of physical evidence by State actors, there is
still time for himto return to the circuit court to litigate
the issue as the State seens to suggest is the appropriate
course of action. M. Kokal does not object to remanding this
issue to the circuit court for further proceedings.

The State al so argues that M. Kokal has failed to
denonstrate that the physical evidence obtained fromthe
victimhas been destroyed due to State action. (AB at 26). In
fact, the State argues that perhaps the evidence in question
never even existed. (AB at 26).

The State’s position that the evidence in question may

have never existed is disingenuous, at best. It was the State
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of Florida that obtained the victims blood and saliva sanpl es
at the time of the hom cide investigation and those actions
wer e docunented by the Florida Departnent of Law

Enforcement (FDLE). See Defense Exhibits 1 and 2 (PC-R4. 72-
79). The FDLE reports were submtted to the circuit court as
evi dence and were relied upon by the court in finding that the
evi dence no | onger existed.?

Li kewi se, the circuit court also found that the victims
bl ood sampl e exi sted and had been naintained by the Clerk’s
office. The State’'s argunent that there has been no proof
that the sanple was in the custody of the Duval County Clerk’s
Office is specious. The blood sanple was introduced at M.
Kokal 's capital trial as State’'s Exhibit 29 as FDLE Anal yst
Dol eman testified to the testing he conducted on the sanple
and is therefore, reflected in the record on appeal to this
Court after M. Kokal’'s capital trial. See T. 630-641.
Certainly the sanple existed if it was tested. Additionally,
as the State conceded they inquired with the clerk as to the
mai nt enance of the bl ood sanple and acknow edged that it was
in the custody of the clerk (PC-R4 153). In fact, the circuit
court relied on the representations by the State and defense

counsel in ordering the release of the bl ood sanple for DNA

2ln finding that the evidence no | onger existed, the
circuit court inmplicitly found that the evidence did exist and
specifically so found by referring to the May 1, 1984, FDLE
| ab report.



testing (PC-R4. 22-23).% The State’'s assertion that there is
no evidence that the bl ood sanple existed or that it was

mai nt ai ned by the Duval County Clerk of Court is belied by the
record.

Furthernmore, and perhaps npbst inportantly, the State
never contested the facts that it now says were unfounded when
M. Kokal’s clains were presented to the circuit court. For
exampl e, M. Kokal’'s counsel informed the Court and opposing
counsel about her conversation with FDLE Anal yst Sherie
Enfinger and the fact that the bl ood sanple was too degraded
to test (PC-R4. 25-26). It was the conversation with Anal yst
Enfinger that led the circuit court to order the Jacksonville
Sheriff's Office to submt any physical evidence to FDLE. 4
The circuit court made a finding of fact that the bl ood sanple
was too degraded to test. The State never contested the fact
and did not raise any concerns about the court’s finding of
fact. Likewi se, the State never presented any evidence that
t he sanple was not degraded or was properly preserved.

As to the saliva sanple, the State never presented any

3If the State was correct and the bl ood sanple had not
been mai ntained and in the custody of the clerk, then the
representations made to the circuit court by the State and the
subsequent actions taken, i.e., sending an exhibit that was
not the blood sanple to FDLE and FDLE' s receipt fromthe clerk
woul d appear to create a pattern of State m sconduct.

4't appears that the circuit court’s order was not
included in the record. However, the State should have
received a copy of this Order during the proceedings.
Under si gned plans to supplenent the record with the order.
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evidence that the saliva sanple did not exist, to the contrary
t he evidence, i.e. the FDLE report, denonstrates that the
sanple did in fact exist and it no | onger exists. Thus, at a
m nimum the sanple was destroyed at sone point by the State.?®
And the only reason that there is no docunmentation of the
sheriff’s obtaining or destroying the evidence is due to the
shoddy record keeping and destruction of records by the State.
| ndeed, followi ng the evidentiary hearing, FDLE Assi stant
General Counsel Janes Martin, infornmed undersigned that
records reflected that the Jacksonville Sheriff’'s Office did
obt ai n possession of the saliva sanple in 1984.°

Again, the State failed to present any evidence that
Anal yst Enfinger was incorrect when she informed counsel that
the saliva sanple woul d be adequate for testing. The circuit
court accepted counsel’s representations when he ordered the
Jacksonville Sheriff's Office to release the sanple to FDLE

As to M. Kokal’'s shoes, the State asserts that their
representatives never agreed that there was a sufficient blood
sanple for DNA testing. (AB at 31). However, the State never

presented any evidence to the contrary at the evidentiary

SUnl ess of course the State would believe that the sanple
was released from State custody at sone point. |If so, the
State woul d be equally responsible for the destruction of
evi dence.

The State objects to M. Kokal’'s reliance upon M.
Martin's letter and even suggests that the letter was
manuf actured (AB at fn. 5). However, the FDLE reports
t hensel ves reflect that the sanple was picked up by a
representative of the Jacksonville Sheriff’'s Office.
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heari ng.

The State al so suggests that they may not have been
enough bl ood to conduct DNA testing and relies on the circuit
court’s comrent that it recalled that there was not enough
bl ood to conduct the testing. However, a review of the
proceedi ngs denonstrates that the circuit court’s recollection
was in error. The reason M. Kokal abandoned his initial
attempt to conduct DNA testing was due to the fact that the
State informed postconviction counsel and the court that the
bl ood sampl e had been destroyed;’ M. Kokal never asserted
that the sanples fromhis shoes were i nadequate for testing.
See PC-R3. 332.

VWil e addressing Ms. Starrett’s m srepresentation to the
court and postconviction counsel that the blood sanple did not
exist, the State suggests that Ms. Starrett “m sspoke” and did
not act in bad faith. (AB at 33). The State suggests that Ms.
Starrett relied upon soneone else’'s false information, and
even contends that the false informati on nmay have cone from

def ense counsel, who nay have advertently msled the State.?

I'n its statement of facts, the State m sl eadingly
suggests that Ms. Starrett characterized her proclamation that
t he bl ood sanpl e had been destroyed by including an “if” in
her statement to the court. However, the State was direct and
clear when M. Kokal attenpted to obtain DNA testing
previ ously and enmphatically informed the court that the bl ood
sanpl e no | onger existed.

8The State appears to have sone aninpbsity to M. Kokal'’s
defense counsel, because it has no good faith basis to make
such a false contention. Undoubtedly, the State coul d have
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However, under the State’s ridicul ous theory of how Ms.
Starrett possibly relied upon defense counsel in nmaking the
nm srepresentation the State now m srepresents facts to this
Court. Ms. Starrett made the m srepresentation about the
nonexi stence of the blood sanple to the court and defense
counsel prior to the exam nation of evidence by defense
counsel, her expert and a state representative.?

The State asserts that it is defense counsel’s burden to
explain why the State m srepresented itself to the circuit
court
and opposing counsel. The State’ s assertion nmakes no sense.
Certainly, it is not M. Kokal’ s responsibility to explain why
the State m srepresented an inportant fact to the court and
def ense counsel. Rather, the fact remains that the State did
nm srepresent itself and the court and defense counsel relied

upon the m srepresentation.

explained to the circuit court why it had m srepresented
information to the court and opposing counsel rather than
specul ate at this point, but choose not to do so.

SAdditionally, since a state representative was present
when the evidence was exam ned in Decenber, 2000, the State is
wel | aware that when defense counsel infornmed the court that
the parties had “m ssed” the bl ood sanple, that the focus of
t he exam nation was to determ ne whether the tennis shoes were
suitable for testing, and in doing so all of the parties
“m ssed” the tube of blood which was in an envel ope along with
t he ot her evidence.

1The State argues that defense counsel should not have
relied upon Ms. Starrett’s representations. (AB at 35). The
parties should certainly be allowed to rely on statenents nade
to the Court by opposing counsel, particularly since counse
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The State al so argues that Arizona v. Youngblood, only

applies to crimnal cases where evidence was | ost or destroyed
pre-trial. And because the |oss or destruction of M. Kokal’s
case occurred post-trial, he is not guaranteed the due process

concerns outlined in Youngbl ood. (AB at 36). The State’s

position has not been accepted by this Court, which has
reviewed clainms of |ost and destroyed evidence in

postconviction in accordance with Youngbl ood. See Guzman V.

State, 2003 Fla. LEXIS 1993 (Fla. Nov. 20, 2003); King v.
State, 808 So. 2d 1237 (Fla. 2002).

Finally, the State argues that even if the physical
evi dence was destroyed, M. Kokal cannot show that the DNA
test results, if favorable, “m ght exonerate” him (AB at 37).
However, as M. Kokal has previously stated, the evidence M.
Kokal has requested testing on — the blood found on his white
Ni ke tennis shoes — has been used agai nst him at every
juncture of his capital proceedings. See T. 634-637; T. 777-
778; 818-819; PC-R3. 238-239. Favorable test results, which
M. Kokal expected or he certainly would not have requested
testing, would have assisted his defense and underm ned the
wi tnesses who testified against himand supported his
testinmony at trial.

M. Kokal was entitled to test the evidence and because

the State seeks to execute M. Kokal, the State was obligated

is obligated as officers of the court to be truthful and
candid in his or her representations to the court.
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to have adequately nmi ntained the evidence used to convict him
and sentence himto death. M. Kokal is entitled to relief.
ARGUMENT |

THE LOVWER COURT ERRED | N DENYI NG MR
KOKAL” S CLAI M THAT FLORI DA’ S CAPI TAL
SENTENCI NG SCHEME VI OLATES THE FI FTH,

SI XTH, ElI GHTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON, AS

EVI DENCED BY RING v. ARIZONA, RENDERI NG MR
KOKAL’™ S DEATH SENTENCE | LLEGAL AND

ENTI TLING HHM TO A LI FE SENTENCE.

The State argues that the circuit court was correct in
finding that M. Kokal’s Ring claimwas procedurally barred
and nmeritless. (AB at 41). And though not found by the

circuit court, the State also argues that Ring v. Arizona, is

not retroactively applicable to M. Kokal. (AB at 41).

First, this Court has never found that a petitioner’s
claim prem sed on Ring, was procedurally barred because it
was not raised in the years pre-dating and follow ng Walton v.
Arizona, 497 U. S. 639 (1990). To the contrary, this Court has

addressed cases raising Ring error on the nerits. See Bottoson

v. Moore, 833 So. 2d 693 (Fla. 2002); King v. Myore, 831 So.

2d 143 (Fla. 2002). The nerits of M. Kokal’'s case require
that relief be granted.

Appell ee’s assertion that Ring v. Arizona should not be

retroactively applied is in error. The circuit court did not
make such a finding, despite the State’s non-retroactivity

argument that was advanced bel ow

Further, under Wtt v. State, 387 So. 2d 922 (1980), a

change in | aw supports postconviction relief in a capital case
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when “the change: (a) emanates fromthis Court or the United
St ates Suprene Court, (b) is constitutional in nature, and ©)
constitutes a devel opment of fundanmental significance.” 1d. at
931. The first two criteria are met here. In elaborating
what “constitutes a devel opnent of fundamental significance,”
the Wtt opinion includes in that category “changes of |aw

whi ch are of sufficient magnitude to necessitate retroactive
application as ascertained by the three-fold test of Stovall

[v. Denno, 388 U. S. 293 (1967)] and Linkletter [v. Walker, 381

U S 618 (1965)],” adding that “G deon v. Wainwright . . . is

the prime exanple of a |law change included within this
category.” See Wtt, 387 So. 2d at 929.

This three-fold test considers “(a) the purpose to be
served by the new rule; (b) the extent of reliance on the old
rule; and ©) the effect on the adm nistration of justice of a
retroactive application of the newrule.” See id. at 926. It
is not an easy test to use, because there is a tension at the
heart of it. Any change of |aw which “constitutes a
devel opnent of fundamental significance” is bound to have a
broadly unsettling “effect on the adm nistration of justice”
and to upset a goodly measure of “reliance on the old rule.”
The exanpl e of G deon — a profoundly unsettling and upsetting
change of constitutional |aw — makes the tension obvious. How

the tension is resolved ordinarily depends nostly on the first

prong of the Stovall-Linkletter test — the purpose to be

served by the new rule — and whet her an anal ysis of that
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pur pose reflects that the newrule is a “fundanental and

constitutional |aw change[] which cast[s] serious doubt on the

11



veracity or integrity of the original trial proceeding.” See
Wtt, 387 So. 2d at 929.
Two considerations call for recognizing that the

Apprendi -Ring rule is such a fundanental constitutional

change: First, the purpose of the rule is to change the very
identity of the decisionmker with respect to critical issues

of fact that are decisive of |life or death. In the nost basic

sense, this change renedies a structural defect [ ] in the

constitution of the trial nechani sm Sullivan v. Louisiana,

508 U. S. 275, 281 (1993): it vindicates “the jury guarantee .
[as] a ‘basic protectio[n]’ whose precise effects are
unmeasur abl e, but wi thout which a crimnal trial cannot

reliably serve its function.” Id. In Johnson v. Zerbst, 304

U.S. 458 (1938) — which was the taproot of G deon v.
Wai nwright, the Suprenme Court held that a denial of the right

to counsel could be vindicated in postconviction proceedi ngs
because the Sixth Amendnent required a |awer’s participation

inacrimnal trial to “conplete the court”, see Johnson, 304

U.S. 458; and a judgnment rendered by an inconplete court was
subject to collateral attack. Wat was a nere i mginative

nmet aphor in Johnson is literally true of a capital sentencing
proceeding in which the jury has not participated in the life-
or-death factfinding role that the Sixth Anmendnent reserves to
a jury under Apprendi and Ring: the constitutionally requisite
tribunal was sinply not all there; and such a radical defect

necessarily “cast[s] serious doubt on the veracity or
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integrity of the . . . trial proceeding.” See Wtt, 387 So. 2d
at 929.

Second, “the jury trial provisions in the Federal and
State Constitutions reflect a fundanmental decision about the
exercise of official power — a reluctance to entrust plenary
powers over the life and |liberty of the citizen to one judge
or to a group of judges. Fear of unchecked power . . . found
expression . . . in this insistence upon comrunity
participation in the determ nation of guilt or innocence,”

Duncan v. Louisiana, 391 U S. 145, 156 (1968) - incl uding,

under Apprendi and Ring, guilt or innocence of the factual
accusations “necessary for the inposition of the death

penalty.” See Ring, 122 S. Ct. at 2443; Apprendi, 530 U. S. at
494-95. The right to a jury determ nation of factual
accusati ons has |long been the central bastion of the Anglo-
American | egal systenis defenses against injustice.

The United States Supreme Court’s retraction of Hildw n

v. Florida, 490 U S. 638 (1989) and Walton v. Arizona, 490

U.S. 639 (1990) in Ring restores a right to jury trial that is
neither trivial nor transitory but “the nost transcendent
privilege which any subject can enjoy.” M. Kokal should not
be denied its benefit sinmply because the Supreme Court
tenporarily overl ooked the point before finally getting it

right. M. Kokal is entitled to relief.
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CONCLUSI ON

The circuit court erred in denying M. Kokal’'s notion for
DNA testing and successive Rule 3.850 notion. M. Kokal
requests that this Court grant himthe relief to which he is
entitl ed.
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