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PRELI M NARY STATEMENT

This proceedi ng i nvol ves an appeal of the denial of
postconviction relief pursuant to Fla. R Oim P. 3.850
after a limted evidentiary hearing. The follow ng
synbols will be used to designate references to the record

in this appeal :

"R ___ " -- record on direct appeal to this Court;

"PGCR __" -- record on instant appeal to this Court;

"Supp. PGR ___ " -- supplenental record on appeal to
this Court;

"T. __" -- transcripts of hearings in the | ower court

during the pendency of M. Sochor's postconviction
pr oceedi ngs.

Ref erences to other docunments and pleadings wll be
sel f-expl anat ory.

REQUEST FOR ORAL ARGUVENT

M. Sochor has been sentenced to death. The
resolution of the issues involved in this action wll
therefore determne whether he lives or dies. This Court
has not hesitated to allow oral argunent in other capital



cases in a simlar procedural posture. A full opportunity
to air the issues through oral argunment woul d be nore t han
appropriate in this case, given the seriousness of the
clains involved and the stakes at 1issue. M. Sochor,
t hrough counsel, accordingly urges that the Court permt

oral argunent.
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STATEMENT OF THE CASE

The Grcuit Court of the Seventeenth Judi cial
Crcuit, Broward County, entered the judgnments of
convi ction and sentence under consideration. M. Sochor
was indicted on Cctober 9, 1986 for the crinmes of nurder
in the first degree in count | and ki dnapping in count
Il of the indictnent (R 1143). M. Sochor's tri al
began on Cctober 13, 1989, and the jury returned a
verdict of guilty as charged as to both counts of the
I ndi ctmrent on Cctober 20, 1989 (R 1189-1190).

At the penalty phase, the jury recommended death (R
1225). The trial court subsequently sentenced M. Sochor
to death on Novenber 2, 1989 (R 1237-1238). The trial
court found the followi ng aggravating circunstances: (1)
prior violent felony; (2) the crinme was commtted during
the course of a felony, kidnapping and the uncharged
crinme of sexual battery; (3) heinous, atrocious, or
cruel; and (4) cold, calculated, and preneditated manner

(R 1231-1236). The trial court found no statutory or



non-statutory mtigating circunstances (R 1231-1236).
On direct appeal, this Court struck the "cold,

cal cul ated, and preneditated" aggravating circunstance

while affirmng M. Sochor's convictions and death

sentence. Sochor v. State, 580 So. 2d 595 (Fla. 1991).

The United States Suprene Court granted certiorari,
vacated M. Sochor's death sentence, and renanded the
case to this Court because it failed to conduct an

adequate harm ess error analysis. Sochor v. Florida,

504 U. S. 527 (1992).
On remand, this Court again affirnmed M. Sochor's death

sentence. Sochor v. State, 619 So. 2d 285 (Fla. 1993).

The United States Suprene Court denied certiorari.

Sochor v. Florida, 114 S. CG. 638 (1993).

On July 25, 1995, M. Sochor filed a Rule 3.850
notion to vacate judgnent of conviction and sentence,
I ncluding the sentence of death inposed upon himby this
Court. On February 21, 1996, M. Sochor filed an
Anrended Rule 3.850 notion. Follow ng public records

litigation, M. Sochor filed a Second Arended Rul e 3. 850

2



notion on January 23, 1998 (PCR 796-853). The State
filed its response on March 27, 1998. M. Sochor filed
areply tothe State's response on April 16, 1998.

Foll ow ng a Huff hearing on June 12, 1998, the | ower
court granted a limted evidentiary hearing on M.
Sochor's clains. The evidentiary hearing took place on
April 19, 20, 21, and 22, 1999. The | ower court denied
postconviction relief by order dated 28 March 2001 (PCR
1137 et seq). This appeal follows.

SUMVARY OF THE ARGUVENTS

1. The lower court m sconstrued the |aw and

m sunderstood the facts in erroneously denying M.
Sochor' s postconviction notion because trial counsel
unreasonably failed to investigate and present evidence,

inter alia, of M. Sochor's chil dhood trauma, poverty,

abuse, neglect, brain damage, Posttraumatic Stress

D sorder, Manic-Depressive ||l ness, Substance Abuse

D sorder and other nental health issues which would have
supported statutory and non-statutory mtigation. M.

3



Sochor's counsel was constitutionally deficient and
I neffective.

2. The lower court erroneously denied M. Sochor a
new trial as a result of trial counsel's
constitutionally inadequate performance at M. Sochor's
guilt phase, Brady violation, inconpetence during the
trial and Ake viol ations.

3. The lower court erroneously failed to
disqualify itself after conducting ex parte hearings
during M. Sochor's postconviction proceedi ngs.

4. M. Sochor was erroneously denied a full and
fair evidentiary hearing on several clains relating to
the guilt phase of his capital trial. M. Sochor

pl eaded specific facts, including, inter alia, issues of

I neffective assistance of trial counsel at the quilt
phase and pretrial, M. Sochor's inability to make a
know ng, intelligent and voluntary wai ver of his rights,
and the unconstitutionality of Broward County's met hod
of appoi nting special public defenders, that were

| egal |y sufficient and were not refuted by the record.

4



5. The lower court erred in sumarily denying M.
Sochor's claimthat constitutional error occurred during
the jury instructions and trial counsel was ineffective
for failing to object. These errors include the burden-
shifting instruction, the heinous, atrocious, or cruel
aggravating circunstance, the cold, calculated and
prenedi t at ed aggravating circunstance, the prior violent
fel ony aggravating circunstance and the autonmatic
f el ony- murder aggravating circunstance.

6. M. Sochor is innocent of first degree nurder
and of the death penalty. The sunmary denial of this
clains without a cunulative error analysis was error.

7. The prohibition against M. Sochor's counsel
interviewng jurors is unconstitutional and
fundanental ly unfair.

8. Execution by lethal injection and el ectrocution
constitutes cruel and unusual punishnment.

9. The lower court's failure to conduct a proper
cumul ative error analysis and the court’s failure to

consider the effects of those errors on the jury

5



deprived M. Sochor of due process and a neani ngf ul
review of his appellate postconviction issues.

ARGUMENT |

THE LONER COURT ERRED I N FAI LI NG TO
GRANT MR SOCHOR A NEW PENALTY PHASE
FOLLOWN NG THE EVI DENTI ARY HEARI NG

The | ower court m sunderstood and msinterpreted the
facts and | aw presented at M. Sochor's evidentiary
hearing. M. Sochor established that he received
I neffective assistance of counsel in that his trial
counsel failed to adequately investigate and prepare
mtigating evidence at penalty phase.

Contrary to the hearing court’s findings, M. Sochor is
entitled to a resentencing before a new y enpanel ed
jury.

Counsel in a capital case has a duty to conduct a
"requisite, diligent investigation” into his client's
background for potential mtigation evidence. WIIlians

v. Taylor, 120 S. Q. 1495, 1524 (2000).! See also |d.

1 The Suprenme Court granted relief to M. WIIians,
the first tine the Court has granted relief on the basis

6



at 1515 ("trial counsel did not fulfill their obligation
to conduct a thorough investigation of the defendant's

background”); State v. R echmann, 777 So. 2d 342 (Fl a.

2000) ("an attorney has a strict duty to conduct a
reasonabl e i nvestigation of a defendant's background for
possi ble mtigating evidence"). "It seens apparent that
there woul d be few cases, if any, where defense counsel
woul d be justified in failing to investigate and present
a case for the defendant in the penalty phase of a
capital trial." 1d. It is very clear fromboth the
record of M. Sochor's penalty phase and of the evidence
presented at his evidentiary hearing that M. Sochor's
trial counsel's performance did not conport with these
essential principles.

The record of M. Sochor's penalty phase reflects

that only four lay witnesses were presented to the

of ineffective assistance of counsel as to the penalty
phase of a capital case. As denonstrated at the hearing
and in this nenorandum M. Sochor's case i s even stronger
than M. WIllians' and his entitlenent to relief is
clearly established under the WIlIlians deci sion.

7



jury,? and no statutory or nonstatutory nmental health
mtigation was presented at that stage. Furthernore,

t hose witnesses were not contacted prior to the
commencenent of the penalty phase, and were not prepared
by trial counsel prior to their testinony. By contrast,
at the evidentiary hearing, M. Sochor presented
additional testinmony fromthese famly nenbers, as well
as fromother siblings (Bl aine Sochor, Gary Sochor,

Mel ani e Wheel er and Lisa Fisher), friends (Hel en Fol ey,
Rachel Mdore, Marvin Droste and Bill Mtchell), teachers
(Fat her Melvin Fox, Louis LaScala and Christine

That cher) and two nental health professionals (R chard
G eer MD. and Karen Fromng Ph.D.) This evidence
showed that counsel did not conduct the requisite
"thorough investigation" of M. Sochor's background.
There was an evidentiary void at the sentencing phase of

M. Sochor's case. Because of trial counsel's

2 Charl es Sochor and Rose Sochor, M. Sochor's
parents, Gary Sochor, a brother, and Kathy Cooper, his
ol der sister.



unpr of essional errors in developing a nental health and
famly history mtigation case, including his failure to
i nvestigate and to provi de adequate background material s
to the expert he retained, his failure to call any
mental health expert and his failure to present anything
ot her than the nost superficial famly history evidence
to the jury, the jury and the sentencing judge failed to
| earn of significant mtigating evidence.

The | ower court found that trial counsel " . . . was
In preparation |long before the penalty phase even began”
based solely on the fact that "[h]e was the Defendant's
attorney during the entire devel opnent of the trial"
(PCR 1152). This analysis flies in the face of the
record and applicable case law. First of all, the fact
that M. R ch was M. Sochor's counsel "during the
entire devel opnent of the trial" does not logically
support the court's contention that R ch did adequate
i nvestigation. |If the court's logic is taken to its
ultinmate conclusion, and the length of tine since

counsel 's appoi ntnent was the sole factor in determning

9



whet her adequate investigation was done, no reversal
based on ineffective assistance would ever occur. The
court's reasoning is sinply absurd. The unrebutted
testinony at the evidentiary hearing shows that trial
counsel failed to conduct the "requisite, diligent"

I nvestigation into M. Sochor's background to unearth
avai l able and plentiful mtigation. WIIlians, 120 S
. at 1524.

At the evidentiary hearing, it becane clear that M.
Rich had not even considered the possibility of
devel opi ng any nental health or other mtigation before
the guilty verdict was returned. MNunerous famly and
ot her w tnesses would have testified on M. Sochor's
behal f, had they only been asked. For exanpl e,
Christine Thatcher (T. 269), Father Melvin Fox (T. 296-
7) and Helen Foley (T. 306) all testified that they
woul d have been able and wlling to testify in Florida
at M. Sochor's penalty phase, as woul d Bl ai ne Sochor,
Mel ani e Wheel er, Lisa Fisher, Louis LaScala, Marvin

Droste and Bill Mtchell. Each w tness had val uabl e,

10



non- cunmul ative testinony to offer in support of
mtigation.

Even the wi tnesses presented by M. R ch were not
prepared for their testinony. As Charles Sochor
testified, he was not contacted by M. R ch about
testifying until the guilt phase was over:

Q [by M. Malnik] Wen was it
that you knew that you were comng to
Florida to testify at the penalty

phase?

A [by Charles Sochor] | don't
under st and t he qguesti on.

Q Before the trial started, did
you know that at sonme point --

A Yes.

Q -- that you woul d be coming --
A Yes.

Q To Florida, you and your wife?
A

Yes. Before the penalty phase
of the trial yes.

Q Wiat about before the trial
started?

A No.

11



(T. 135).

Furthernore, even once the famly w tnesses arrived
in Florida, M. R ch's preparation of themfor their
penal ty phase testinony was constitutionally inadequate.
He nmade no attenpt to develop mtigation, but nerely
asked themto prepare a statenent to read to the jury.
At the evidentiary hearing, Rosemary Sochor testified
that M. R ch only called her and her husband when they
reached the hotel in Fort Lauderdal e:

A:  [by Rosemary Sochor] | think he
called us, if | renmenber. | think he
call ed us and asked us to wite out
everything that we would want to say in
court. And | think he said he'd be up
t hat evening or the next day or
sonething like that and talk to us.
And that's when | talked to him

Q [by M. Mlnik] Wen you talked
to himhow long did you talk to him
for?

A Not very | ong.

Q Less than 20 m nut es?

A: Maybe half an hour.

(T. 198).

12



In fact, by his own adm ssion on the record of the
penal ty phase, trial counsel failed to even speak to one
of these witnesses (R 1032). 1In addition, of the few
famly nmenbers who testified at the penalty phase, one,
Kat hy Cooper, M. Sochor's sister, only testified at her
own insistence. Had it been left up to M. R ch, even
Kat hy Cooper woul d not have been brought down to Florida
fromMchigan for the penalty phase, as Ms. Cooper
testified at the evidentiary hearing:

Q [by M. Malnik] Do you recall
the circunstances in how you cane down
here to testify?

A [by Ms. Cooper] Uh-huh, very
clearly. | received a call fromny
not her on the night saying that Dennie
had been found guilty and the next day
woul d be the sentencing. And | had
told ny nombefore she left that if
there was anything | could do while
they were down there or if they just
needed ne or sonething, to just call.
And so | got this call. It was like
early evening, | think.

And so | just you know,
automatically told her | would be
there. And it was |ike ny husband was
at work, because he worked m dnights.
And | think ny daughter was |like a

13



freshman in high school then. So |
told her what was going on -- no.
Actually | think it was later in the
eveni ng because | woke her up.

So | had to get plane reservations
to come down here, and |I'd never flown
before, and I didn't know what to do.
So | called ny brother Blaine and | got
himup and | told hi mwhat was goi ng
on. So he called an airline and nade a
reservation for ne. And then the next
norning he had ne at the airport at six
o' clock in the norning.

(T. 210-211).
Ms. Cooper only testified at her own insistence,

and |i ke her parents, she was not prepared for testinony
by M. Rich:
Q [by M. Malnik] D d you ever
speak to an attorney before you flew

down here, did you ever speak to
Dennie's attorney?

A [by Ms. Cooper] | talked to
him | think, it was |ike downstairs
before we cane up to the courtroom

Q Just so we understand, you
never talked to himon the tel ephone
bef ore you cane down to Florida?

A No.

Q You talked to hi mdownstairs

14



bef ore you went up an elevator to the
courtroon?

A Yes.

Q Howlong did you talk to him
for?

A. Maybe two m nutes.

Q And do you recall what you
tal ked to hi mabout ?

A.  (Oh, yeah, because it really
ticked ne off.

Q Wat was sai d?

A | believe he said "Wiy are you
here?" And | was kind of |like, | would
t hi nk he woul d know why | was there. |
said "Because | got a call from nom
that Dennie needed help." | said |I'm
here to do whatever | can do."

And nom had said that the | awyer
had said to think about things | wanted
to say on the plane on the way down
here and wite themdown. And so | had
done that. And then he said sonething
like "VWll, what do you think you can
do?" And | said, "Well, | don't know,
but 1've witten this up, sone things
about Denni e when he was younger and
stuff. And this is what nomtold ne to
do."

And he said "Wll, let ne see it."
So | handed to himand he kind of

15



| ooked at it. And | nean, |ike glanced
at it. He didn't read it, because it
was about three pages long. And he
said "Ckay" and he handed it back to
me.

Q And did you go into that
courtroomand testify?

A Yes | did.
(T. 211-212) (enphasis added).

The court acknowl edged that M. Rich was not able to
testify as to his strategy at the evidentiary hearing,
bei ng deceased by the tinme of M. Sochor's evidentiary
hearing (PCR 1151). However, despite the unrebutted
testinony of Ms. Cooper, Rosemary and Charl es Sochor as
to his lack of preparation, the |ower court naintained
the analysis that this was "reasonabl e strategy"” (PCR
1150). This conclusion is borne out neither by the
record nor applicable case | aw

M. R ch's perfornmance at the penalty phase was
constitutionally deficient. The law requires that an
attorney charged wth the responsibility of conducting a

capital trial begin investigating for the penalty phase

16



before the guilt phase of the trial and not wait until

the guilt phase is over. Blanco v. Singletary, 943 F.

2d at 1501-02. "To save the difficult and tine-
consum ng task of assenbling mtigation wtnesses until
after the jury's verdict in the guilt phase al nost
i nsures that witnesses will not be available.” 1d.

In this case, especially, the | ogistical aspects of
the case rendered it crucial that the penalty phase
| nvestigati on be coomenced as early as possi ble and not
just at the commencenent of the penalty phase.
Furthernore, this Court has previously found that any
purported strategic or tactical reason evinced by M.
Rich for failing to commence investigation until after
the guilt phase anmounts to deficient performance. See

Deaton v. Dugger, 635 So. 2d 4 (Fla. 1993). |In Deaton

this Court found that M. R ch's perfornmance was
deficient because his "shortcomngs were sufficiently
serious to have deprived Deaton of a reliable penalty
phase proceeding."” [d. At a 1989 evidentiary hearing

in Deaton, the follow ng colloquy took place between
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post - convi ction counsel ("Q') and M. Rch ("A"), M.
Sochor's trial counsel:

Q In terns of preparing for
trial in advance of conviction, what
did you do to prepare for the penalty
phase?

A Very little. | usually don't
try to prepare the penalty phase in
advance of the verdict, so for sone
reason | just don't like to get psyched
up and get a defeated attitude. |
usually don't prepare until | lose [the
convi ction phase], then | started
scranbling for sonething to do about
t he penalty phase .

Q In terns of the penalty phase,
did you explain to [Deaton] mtigating
ci rcunstances that you coul d pursue?

A No, except he could testify as
to his treatnent and how he was
enotionally abused as a child. Just
very briefly, if he wanted to testify .

Q Nowin terns of docunentation,
records such as the hospital reports or
di vorce records or any of those H R S.
files, did you talk to Jason about
finding those records in order to try
to introduce themat the penalty phase?

A No.
Q Wre you aware that docunents
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such as that may be adm ssible even if
It's hearsay at the penalty phase?

A Yes.

Q \Was there any reason why you
didn't try and | ocate any of those
docunents prior to trial?

A No, no reason .

Q Now do you recall how nuch
time you had spent between the return
of the guilty verdict and the start of
t he penalty phase?

A Very little tine.

Q Was it like overnight?

A | think overnight or the next
day, couple of days. It was very
little tine.

Q Do you recall what you tried
to do in terns of developing the record
or wtnesses to testify?

A. Nothing at that point. There
wasn't tine to do it, except to wonder
where his nother was. She indicated
she woul d be back to ask Jason if he
woul d like her to testify on his own
behal f on the penalty phase.

Deaton v. Dugger, 635 So. 2d 4, 9 (Fla. 1993).

It is true that, at M. Sochor's evidentiary
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hearing, M. Sochor was unable to elicit simlar
testinony fromM. R ch due to the fact that, in the

i nteri mbetween the Deaton hearing and the Sochor
hearing, M. R ch had died. However, in Deaton, this
Court found that M. Sochor's trial counsel was
ineffective for failing to present available mtigation
evidence during a capital penalty phase. This Court
ultimately concluded in Deaton that M. Rich was

| neffective because his "shortcomngs were sufficiently
serious to have deprived Deaton of a reliable penalty
phase proceeding.”" [d. Notw thstanding the |ack of any
testinony as to his strategy, or lack thereof, in M.
Sochor's case, it is clear fromthe unrebutted testinony
of Kathy Cooper, Rosemary Sochor and Charles Sochor that
M. R ch enpl oyed the sane nodus operandi in the Sochor
case as he had done in Deaton. Mreover, M. R ch's

testinony in Deaton occurred in 1989, two years after

M. Sochor's penalty phase. It is clear that in 1989,
It was still M. R ch's nodus operandi to | eave the

penal ty phase investigation and preparation until the
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|last mnute. ("I usually don't try to prepare the
penal ty phase in advance of the verdict.") Deaton at 9.
Nunmerous mtigating circunstances were presented at
the evidentiary hearing which were either not presented
at all at the penalty phase or which, if alluded to,
were gl ossed over so superficially as to render the
testinony msleading. A case in point is the mtigating
ci rcunst ance of physical abuse. At the penalty phase,
M. Rchelicited sone testinony that M. Sochor had
been abused as a child. However, the horrific nature
and extent of the physical abuse endured by M. Sochor
in his hone were gl ossed over in the nost superficial
way. Moreover, he never even cane close to giving the
jury a true picture of the nature and extent of the
abuse that perneated the daily Iife within the Sochor
famly. He failed to portray the true inmage of Dennis
as the target child in the famly. He failed to
descri be the random beati ngs that woul d descend on al
the children, and the true extent to which Dennis

protected the others by taking their beatings for them
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By contrast, at the evidentiary hearing, Kathy Cooper
testified that the children lived in fear of their
father. Rose Sochor woul d al ways say to the children,
"You're in trouble and I'"'mgoing to tell your dad when
he gets hone" (T. 214). Wen Charles Sochor got hone,
sonebody woul d usually get a beating with either his
hand or a belt (T. 214). As a child, Kathy was hit only
a couple of tines (T. 235) since she was Charl es'
favorite.3

Kat hy Cooper gave a detail ed account of the
frequency and random nature of the beatings neted out by
Charles, and the targeting of Dennis by Charles:

Q [by M. Mlnik] [When your
dad woul d get hone what woul d he do?

A [by Ms. Cooper] Soneone
usual ly got a beating, you know.
That's if you got in trouble. He
didn't sit you down and talk to you or
anything. You just had a spanking
com ng.

3 By his own adm ssion, Charl es worshi ped Kat hy and
gave her everything. He treated Kathy better than the
other kids. She was the joy of his life (T. 109; 2-3,15-
17).
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* * *

Sonet i mes he used his hand,
soneti mes he used a belt.

Q D d you get spanked very often
as a child?

A No.

* * *

Q Do you have recoll ection of
Denni s bei ng spanked as a chil d?

A Un oh, real often.
(T. 215-6).
Kat hy Cooper went on to describe specific instances
of beatings she had seen her father admnister to
Denni s:

Q [by Ms. Cooper] . . . | don't
know i f dad was using the belt or
hitting himwth just his fist or what.
| don't renenber that part. But Dennie
had had enough and he |ike just kind of
fell to the ground in the heat.

And ny dad started kicking himin
the ribs and then kind of got down on
the floor and straddl ed over Dennie and
he was |ike punching himwth his fist,

(T. 416) (enphasis added).
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* * *

Q [by Ms. Cooper] There was
another tine that ny dad was hitting
him And he put Dennie into a corner
and was hitting himand punching him
and stuff until Dennie, he just kind of
went down on the floor right straight
on his bottom And then ny dad got
down on the floor, and he |ike grab
[sic] a hold of Dennie's hair or his
head and took his head and was throw ng
it back like that and beating it
agai nst the wall .

(T. 217) (enphasis added).

Kathy related that on both occasi ons, Dennis was
only around ten to twelve years old but that
nevert hel ess, both tinmes Charles had to be pulled off
Denni s.

Kat hy noted the marks she would frequently see on
Denni s:

Q [by Ms. Cooper] He was -- |ike
he woul d have bruises all over his body
and his back, the tops of his |egs,
things like that. He always had split
i ps or one side of his Iips would be

all swollen and he'd have cuts, little
cuts around his eyes or bl ack eyes.

(T. 218) (enphasis added).
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Kathy would try to help Dennis after the beatings,
but he would just want her to | eave himalone (T. 219).
He felt humliated (T. 220).

Bl ai ne Sochor also testified at the evidentiary
hearing as to nature and extent of the beatings:

Q [by M. Mlnik] Wat type of
big brother was [Dennis] to you?

A:  [by Blaine Sochor] Ch, he was
ny protector.

Q W was he protecting you
fron?

A Mstly ny Dad and Gary.

Q D d you ever see tines where
Denni s was puni shed by your father?

A.  Yeah, everyday.

Q Wiat kind of things would
Denni s be puni shed for?

A: Anything that happened,
whet her it was his fault or not. The
basebal | through the w ndow, not
weedi ng enough rows in the garden.
(T. 239-40).
Bl ai ne Sochor al so described the belt used by

Charl es Sochor to nete out his beatings on Dennis and
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hi s nodus oper andi :

[ by Bl aine Sochor] A lot of the
tinme he'd start off with his |eather
strap and then finish up with his fist.
He had a | eat her strap about yah [sic]
| ong, about that thick.

* * *

When he doubled it up it'd be a
good three feet.

* * *

It was the thickest piece of
| eather 1'd ever seen.

(T. 240) (enphasis added).

Bl ai ne Sochor also vividly described the extrene

force used by Charles in his assaults on Dennis:

Q [by M. Malnik] [H ow hard
woul d your dad hit himwth the belt?

A:  [by Blaine Sochor] As hard as
he coul d.

Q Was your dad a strong nman back
t hen?

A: Incredibly, incredibly strong.
He'd poke me with his fingers |ike that
and it'd crack ny ribs.

Q D d you ever see your dad hit
Dennie with his fist?
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A Al the tine.

Q How old was Denni e when he was
getting hit with his fist?

A As young as | can renenber.
Before | went to school.

Q How old were you when you
started school, |ike four or five?

A Fi ve. Five.

Q Wien he would be hitting him
with his fist, would he hit himjust
one tine or would he hit hima nunber
of tinmes?

Wul d you |ike to take a break for
alittle bit?

A No. | want to do this, okay?
Pl ease.

No. My dad was a boxer and he held
| i ke three weight divisions in the
South Pacific during World War I1. And
he woul d do his boxing thing. He would
-- and then he'd jab, jab, jab and he'd
keep working the body. Wrk the body.
And he's jab and he'd nove.

Denni e was def ensi ve and Denni e
never fought back. And then he'd get
so nmuch bl ood on his face he coul dn't
see. And then Dad woul d set hi m up,
just one big one. Boom Dennie would
go down.
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Q Wuld your dad ever hit himin
t he head?

A Ch yes.

Q Wuld your dad ever knock him
unconsci ous?

A Al the tine. That's how he
finished the fight.

(T. 241-2) (enphasis added).

Bl ai ne Sochor's testinony as to Charl es' extensive
use of the belt to beat Dennis was corroborated by the
testinony of other famly nenbers and ot hers i ncl udi ng
Charl es Sochor (T. 111), Rosemary Sochor (T. 186), Kathy
Cooper (T. 215-216), Ml anie wheeler (T. 310), Gary

Sochor (T. 326-7),% and Helen Foley (T. 300).

4 Gary Sochor had testified at the penalty phase,
but his testinony was extrenely nuted conpared wth his
statenents at the evidentiary hearing. At the evidentiary
hearing he said that it would get "to the point that
Denny couldn't take it, he'd step in and physically take
Dad on to the point that Dad woul d | eave us al one and beat
him' (T. 327). Denny couldn't have been nore than 15 or
16 years old at the tinme (T. 327). M. Rch failed to
elicit from Gary Sochor that Charles did not appear to
i ke Dennis (T. 330; 2) and that he spoke to himnostly in
anger (T. 330), and that Charles cursed at the children
(T. 330), called themnanes (T. 330), even if there were
ot her people around (T. 331). |If any of the boys struck
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In addition to the constant random physi cal abuse,
Denni s suffered neglect at the hands of his parents.
The negl ect by Rose Sochor is evident from her refusal
to interfere when her husband beat Dennis and the other
chil dren because she | oved him (Charles) and was afraid
that he would | eave (T. 114, 218). Ms. Sochor's
negl ect of her son was a nonstatutory mtigator that
shoul d have been presented to the jury. The cumul ative
effect of both the physical abuse and negl ect have | eft
Denni s Sochor wi thout any positive role nodels to | ook
to for guidance and protection, which is another
nonstatutory mtigator the jury could have consi dered.

Anot her nonstatutory mtigator the jury shoul d have

considered is childhood trauma. Holsworth v. State, 522

So. 2d 348, 354 (Fla. 1988) (chil dhood trauma has been
recogni zed as a mtigating factor). Wile the

sentencing jury was nmade aware of the incident where M.

out on their little |league team Charles would scold them
on the field (T. 326). This kind of treatnent was very
enbarrassing and humliating for Dennis (T.331).
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Sochor fell on a tin horn (although not aware of the
significance of this incident) (R 1038 & 1039), it was
unaware of the brutal head injuries Dennis received at
the hands of his father (T. 217, 242, 328, 329), as well
as the injuries he received fromfist fights as a
teenager (T. 151). Simlarly, although the jury heard
evi dence of Terry Sochor's severe burns as a child, the
jury was not aware that Dennis was present the day of
the fire and actually saw Terry's pajanmas burst into
flames (T. 117). This is evidence which shoul d have
been before the jury.®

The jury should al so have consi dered the
nonstatutory mtigator of poverty in this case.
Al t hough Charles Sochor had a relatively steady job, he
was the sole supporter of a famly of twelve. Blaine
Sochor testified at the evidentiary hearing that it was

not uncomon for the children to have to hunt for food

5 As Dr. Karen Fromng testified, one of her
di agnoses of M. Sochor was Posttraunatic Stress D sorder.
The trauma inflicted on M. Sochor by parental abuse and
negl ect further buttresses Dr. From ng' s di agnosis.
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(T. 247). He also renenbered suffering fromboils on
his |l egs which he attributed to malnutrition (T. 247).

See Foster v. State, 654 So. 2d 112, FN5 (Fl a. 1995)

(trial court found as nonstatutory mtigation, anong

ot hers, the defendant's poverty). Had M. R ch

I nvestigated and contacted any of Dennis Sochor's
friends or teachers, he also woul d have di scovered t hat
Denni s Sochor had difficulty in school (T. 293) and that
he did not interact well with other students, two other

nonstatutory mtigators (T. 293). See Neary v. State,

384 So. 2d 881, 886 (Fla. 1980) (jury reconmendation for
life was influenced by mtigating evidence that the
def endant was a slow | earner and needed speci al
assi stance to keep up in school).

M. Rch simlarly failed to investigate evi dence of
M. Sochor's pervasive drug and al cohol habits. At the
evidentiary hearing, Gary Sochor testified to Dennis'
extensive and varied drug use (T. 337). This was
further expanded upon by the evidentiary testinony of

Dennis' then close friend, Bill Mtchell, who descri bed
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his drug taking habits:

Q [by M. Malnik] D d [Dennis]
and the group, the circle that you were
hangi ng with back in the years 1970 to
1973 get involved in drug usage?

A [by M. Mtchell] Yes we did.

Q Can you tell us what drugs you
guys were using?

A \Well of course everyone snoked
marijuana, but there was also quite a
bit of LSD usage, different
hal | uci nogens, nescal i ne, nushroom

Q | take it you partook of those
subst ances back t hen?

A Yes

Q Do you renenber seeing Dennis
dr oppi ng aci d?

A Many tines.

Q How frequently were you guys
dr oppi ng aci d?

A: During the year 1971, we'l
say, Dennie and | together
conservatively tripped over 150 ti nes.

(T. 154) (enphasis added).
Moreover, had he investigated M. Sochor's famly

background, M. Rich would have been able to present
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strong positive character traits. Evidence was
presented at the hearing that Dennis was known for
protecting his siblings (T. 22, 237, 243, 254, 255, 315,
228, 2491, 327), and his friends (T. 155), and that he
was also a loving son and brother. Furthernore, Dennis
convinced his father not to commt suicide at a
particularly lowebb in his father's life (T. 122).
Dennis then quit high school to help with the famly

i ncome (T. 120, 23-25). The jury could have consi dered

all of these things in mtigation. See Dolinsky v.

State, 576 So. 2d 271, 275 (Fla. 1991) (Jury's life
recommendati on nmay have been partially based on evi dence
of the defendant’s good qualities as a hardworki ng nman
who had, at |east to sone extent, overcone serious

adversities); Washington v. State, 432 So. 2d 44, 48

(Fla. 1983) (Jury's recomendation coul d have been
partially based on the nonstatutory mtigating factor of
the defendant’s character as testified to by nenbers of

his famly); dlliamv. State, 582 So. 2d 610, FN1 (Fl a.

1991) (trial court found as nonstatutory mtigating
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circunstance that the defendant's famly desired that

his life be spared); Holsworth v. State, 522 So. 2d 348,
354 (Fla. 1988) (trial court's override of jury life
recommendati on reversed as the jury could have concl uded
that the defendant’s positive character traits showed
potential for rehabilitation and productivity within the
prison systen).

Not w t hst andi ng the plethora of mtigation presented
at the evidentiary hearing as to M. Sochor's abusive
and deprived background, the Iower court found that the
testi nony of Bl aine Sochor, Ml anie Weel er and Lisa
Fi sher was "cumul ative" and "less significant” that the
testinony of the older famly nenbers who testified at
M. Sochor's penalty phase (PCR 1150). The | ower
court's finding is not borne out by the record. First
of all, the lower court ignores the fact that testinony
of Rose Sochor, Charles Sochor and Kathy Cooper at the
evidentiary hearing is vastly superior to that elicited
by M. R ch asking themto read a prepared statenent at

the penalty phase. Secondly, the testinony of Bl aine
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Sochor, Mel anie Weel er and Lisa Fisher not only adds
further weight to the testinony of the others, but adds
additional mtigating circunstances which shoul d have
been considered by the jury. For exanple the true
extent of childhood trauma and physi cal abuse and

al cohol and substance abuse was gl ossed over at the
penalty phase. There was mninmal testinony about M.
Sochor's denonstrated | ove for his famly, and nunerous
I nstances whi ch showed that M. Sochor was a good son
and sibling were omtted due to counsel's failure to

i nvestigate. In State v. lLara, 581 So. 2d 1288 (Fl a.

1991), this Court affirnmed a Dade circuit court's grant
of penalty phase relief to a capital defendant where the
def endant presented at an evidentiary hearing evidence
that, as the State conceded in that case, was
"quantitatively and qualitatively superior to that
presented by defense counsel at the penalty phase." 1d.
at 1290. Here the quality of evidence presented at the
evidentiary hearing is far superior to that adduced at

trial. The lower court erred by not considering the
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"totality of available mtigation -- both that adduced
at trial and the evidence presented at the evidentiary

hearing." See WlIllians v. Taylor, 120 S. &. 1495, 1515

(2000) .

Furthernore, the extensive sexual abuse within the
famly recall ed by Kathy Cooper (T. 221) and Ml ani e
Wieel er (T. 316),° the poverty, hunger and negl ect
experi enced by the Sochor children (T. 242-247) and M.
Sochor's artistic ability (T. 303) were not brought out
at trial at all. Simlarly, M. Sochor's educati onal
difficulties and his inability to interact with other

children were not alluded to at all by M. R ch.’

6 The | ower court asserted that defense counsel made
a "strong effort” to present evidence of sexual abuse to
the jury (PCR 1147). This is sinply not borne out by the
record.

7 The lower court conpletely mscharacterized the
testinony of Louis LaScala and Christine Thatcher. The
| ower court stated that these wtnesses would have
testified that the "Defendant had basketball skills . . .
and acting skills" (PCR 1150). |In fact the testinony of
M. LaScala was that, despite M. Sochor's ability as a
shooter, his apparent nental inpairnents and |ack of
concentration nade it inpossible to function wthin a team
(T. 276). M. Thatcher testified that M. Sochor, while
ent husi astic about his theatrical studies, was "untrai ned"
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Mor eover, whether or not the testinony of these

addi tional witnesses is considered to be "l ess
significant"” than those of the witnesses who did testify
at the penalty phase, the individual significance of
each wtness' testinony is not the appropriate test for

determning ineffectiveness. WIllians v. Taylor, 120 S.

Ct. 1495 (2000) (holding that a proper anal ysis of
prejudice also entails an evaluation of the totality of
avai l able mtigation -- both that adduced at trial and
t he evidence presented at the evidentiary hearing).
WIllians at 1515.

The sane considerations apply equally well to M.
Sochor's case. Had he interviewed the nunerous
potential mtigation witnesses, M. R ch not only would
have devel oped conpel | ing nonstatutory mtigation, but
woul d have gai ned valuable insights into M. Sochor's
mental heal th background. Arned with this infornmation,

he woul d have been able to suggest the possibility of

and unskilled" (T. 268).
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neur opsychol ogi cal eval uati on and psychiatric

exam nation to appropriately qualified nental health

pr of essional s, and been able to provide coll ateral
background material, including access to famly nenbers,
to aid the experts in the formul ation of their opinions.
M. Rch failed to investigate M. Sochor's famly and
nment al heal th background and provi de adequat e background
materials, necessary for an adequate and appropriate

eval uation. Ake, 470 U.S. 68 (1985); Mrgan v. State,

639 So. 2d 6 (Fla. 1994). He failed to obtain a
conpetent evaluation. The nmental health eval uations
that he relied on were neither conpetent nor adequate
for the purposes of developing nental health mtigation.

Wil e three experts had been appointed on the case,?

8 Dr. Patsy Ceros-Livingston, a clinical
psychol ogist, and Dr. R chard Castillo, a psychiatrist,
were appointed by the trial court prior to M. R ch being
appointed to represent M. Sochor. Dr. Zager, a
psychi atrist, was appointed by the trial court on notion
of Assistant Public Defender Thomas Gllagher and
conducted his evaluation in January, 1987, six nonths
before M. R ch was appointed to represent M. Sochor in
M. Gllagher's place.
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M. R ch neither asked themto prepare for a penalty
phase proceedi ng, nor provided themw th background
i nformati on necessary to devel op and support any nent al
health mtigation. As a result, the nature and extent
of the debilitating nental illnesses suffered by M.
Sochor was never presented to the jury.

M. Sochor suffers from Mani c-Depressive Il ness and
organic brain danage. The nature and extent of his
i Il nesses nean that M. Sochor was unable to conformhis
conduct according to the law, and that he was under
extrene nental and enotional disturbance at the tine of
the crinme. However, because of the inadequate nental
heal t h assi stance, evidence of these statutory
mtigating circunstances was never heard by either the
sentencing jury or the judge, to M. Sochor's
substanti al prejudi ce.

Dr. Patsy Ceros-Livingston conducted an eval uati on
of M. Sochor on June 17, 1987. She subsequently
furnished a report to the Court and was called by M.

Rich to testify at M. Sochor's guilt phase proceedi ng,
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but did not testify at M. Sochor's penalty phase. Dr.
Ceros-Livingston's report indicated that she conducted
only the Carson Psychol ogi cal Survey, the M nnesota

Mul ti phasic Personality Profile (MWI), and a nental
status examnation. As she testified at the evidentiary
hearing, she did not conduct a neuropsychol ogi cal
battery of tests (T. 579).

Dr. Ceros-Livingston's testinony at the evidentiary
hearing shows clearly that the question of performng an
exam nation of M. Sochor in preparation for his penalty
phase was never broached by M. Rich. Indeed, during
Dr. Ceros-Livingston's guilt phase testinony it becane
clear that M. R ch had never even spoken to her before
putting her on the stand. See R 698. Neither had M.
Ri ch provided her with background materials or access to
famly nmenbers:

Q [by M. Milnik] Back in 1987,
you were asked to do an eval uation by
the Court, correct?

A [by Dr. Ceros-Livingston] Yes

Counsel or.
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Q And you were asked by Judge
Sea [sic], to do that?

A That's correct.

Q And specifically the gquestions
that you were asked to determ ne
whet her M. Sochor was conpetent?

A R ght

Q And whether he was sane,
correct?

A That's correct.

* * *

Q Now, back in 1987, you didn't
performa mtigation exam nation. That
wasn't your function, was it?
A- No, it was not.
(T. 553-554) (enphasis added).
The reports of Dr. Zager and Dr. Castillo al so
I ndicate that they were nerely asked to address
conpetency and sanity and nmake no reference to the
presence or absence of mtigating factors. See Defense
Exhibit 3, Cctober 21, 1987.
Moreover, as Dr. Ceros-Livingston testified at the

evidentiary hearing, she neither requested nor was
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provided wi th any background material or access to
famly nenbers concerning M. Sochor's famly history,
educati onal background and nedi cal history, wthout
whi ch she admtted a conpl ete eval uati on coul d not be
per f or med.
Q [by M. Malnik] Well let's go
back in tine to 1987 and see what M.
Ri ch gave you back then.

A. [by Dr. Ceros-Livingston] |
did not get any of those records.

Q Well let's specifically state
what you didn't get. You didn't get
jail records formM. R ch back then?

A No, | did not.

Q You didn't get school records
fromM. R ch back then, did you?

A No, | did not.

Q You didn't get mlitary
records fromM. R ch back then?

A No, | did not.

Q You didn't get an opportunity
to speak to famly nenbers back then,
did you?

A No.
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Q You didn't have the
opportunity to speak to jail guards or
anyt hi ng?

A I'mnot sure of that. |
usual |y check the contact card and all
of that, so |I'mnot sure whether | did
t hat or not.

Q So essentially, when did [sic]
this evaluation, you had no coll ateral
I nformati on?

A That's correct.

(T. 555-556).

Simlarly, the lower court found that Dr. Arnold
Zager made an eval uation "based on Defendant's head
traunma, child abuse, psychiatric and nedical history and
life experience" (PCR 1145). However the | ower court
fails to nmention that Dr. Zager had to admt on cross
exam nation that this was based on self reporting and
that the doctor had not spoken with any famly nenbers
(R 670). It is clear fromhis report and testinony
that Dr. Zager did not receive any background

information fromtrial counsel. Dr. Zager's report does

not nention having received, reviewed or relied on any
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collateral information, either docunentary or fromthird
parties. Moreover, as the trial record nakes plain, Dr.
Zager was appointed as a confidential expert, yet
counsel did not even consult with himbefore putting him
on the stand (R 659). Gven this fact, together with
M. Rch's total failure to develop mtigation until
after the guilt phase, it is clear that Dr. Zager was
not provided with access to background naterials or
famly witnesses. H s report is couched in terns of
sanity and conpetence. There is absolutely no evidence
that Dr. Zager was asked to | ook at the possibility of
statutory or nonstatutory nental health mtigation.

At the evidentiary hearing, M. Sochor presented
conpelling testinmony fromtwo qualified nental health
experts who testified to the existence of statutory
mental health mtigating factors, as well as providing
nonstatutory mtigating factors. Dr. R chard Geer, a
guadr upl e-Board Certified psychiatrist, testified that
he evaluated M. Sochor in April, 1999. H s evaluation

consi sted of a face-to-face evaluation of M. Sochor,
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together wth a review of background materials. Dr.
Geer testified as to the materials he had revi ewed:

A [by Dr. Geer] . . . fromthe
proceeding [sic] trial, | reviewed the
testinony of many of the wtnesses,

i ncl uding the doctors, w tnesses at the
time of the nmurder, the reports of

t hose doctors. O course, | have an
eye for finding psychol ogi cal testinony
or psychol ogi cal reports. |'m/l ooking

for that, in other words.

But I'mal so | ooking for w tnesses
who m ght be able to describe the
behavi or of an individual at any given
point intinme. So | was |ooking at
testi nony describing M. Sochor around
the time of the nurder.

Q [by M. Malnik] D d you also

revi ew docunents that contained nedi cal
records, jail records, prison records?

A Many years worth, as a matter
of fact, fromthe time he was
I ncarcerated at the Broward County Jai
through the present tine where he's
| ncar cer at ed.
(T. 385).
As a result of his evaluation of M. Sochor and

revi ew of background nmaterial, Dr. Geer concluded that

M. Sochor suffers fromthree nmajor nental disorders:
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Bi polar | D sorder, Al cohol Abuse D sorder, and a
hi story of pol ysubstance abuse (T. 386).
Dr. Geer explained the nature of Bipolar D sorder:

A [by Dr. Geer] Odinarily,
bi pol ar di sorder or nani c depressive
illness is a lifelong, genetically
transcri bed nental illness in which the
I ndi vi dual has nood swings. It should
be thought of as on an [sic] continuum
that at any given point in tinme the
person may fall at any particul ar place
on the conti nuum

At one end, the manic end of the
conti nuum the person can be blatantly
psychotic, neaning hall uci nating,

I ncoherent, disoriented, in a rage.
That's how far the illness can go on
the mani c end of the spectrum

On the depressive end of the
spectrum the person can be so markedly
depressed as to commt suicide. In
fact this is one of those ill nesses
where the chance over the lifetine of
an individual with the illness
commtting suicide is far greater than
in the general popul ation, nore than
ten-fold greater than in our
popul ati on.

(T. 387).

Dr. Geer explained the bases of his opinion that
M. Sochor suffers from Bipolar D sorder as being the
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nmedi cal records, including other physicians' diagnoses

of M. Sochor as suffering fromBipolar D sorder, his

treatnment with Lithium and his own clinical inpression

of M. Sochor:

A [by Dr. Geer] The history in

mnd [sic] anyway, was quite clear that
| could trace his nmanic depressive

he

ness back for nmany years.

Sinply | ooking at the records when
was observed over a period of tine

during his incarceration, he repeatedly
recei ved the diagnosis of nanic
depressive or bipolar disorder. From
1986, 1987 to the present date.

(T. 388).

[by Dr. Geer] And even if you

note the nedications being used to
treat him they are Lithium They are
nmedi cines to use to stabilize people
who have nmani ¢ depressive ill ness.
These nedi ci nes are not used habitually
and they are not used predom nantly for
any other nmental illness.?®

o Incredi bly, Dr. Zager and Dr. Castillo both noted
in their reports that M. Sochor was being nedicated with
Lithium but they neither reported on its significance as

a treatnment
di sorder),

for bipolar disorder (and no other nenta
nor made any attenpt to quantify the effect of
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As | alluded to briefly, that the
di agnosi s of bipolar or manic
depressive illness is not in doubt in
ny mnd. Coviously it was not in doubt
I n other physicians' mnds as well.
(T. 389) (enphasis added).

Dr. Geer was referring not only to records he had
reviewed fromM. Sochor's treatnent while incarcerated
in Broward County Jail, Florida State Prison and Union
Correctional Institution, but also to reports filed with
the Court by clinical psychologists Dr. Brannon and Dr.
Seligson, who had evaluated M. Sochor on April 19, 1999
for a conpetency determnation.! Both psychol ogi sts

not ed synptons of Mani c-Depressive Illness in their

exam nation of M. Sochor.

the nedication on M. Sochor's performance at their
evaluation. This is particularly significant in |ight of
the fact that M. Sochor was not nedicated with Lithiumat
the tine of the crine. Dr. Geer's testinony shows that
both Dr. Castillo's and Dr. Zager's evaluation of M.
Sochor fell well short of constitutionally adequate
pursuant to Ake.

10 See Defense Exhibits 1 & 2, entered i nto evi dence
at T. 58, 62.
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Dr. Geer nade specific reference to several

cl assic synptons characteristic of Bipolar D sorder,

of which M. Sochor denonstrated to himduring his

cl i ni cal

eval uation of M. Sochor:

A [by Dr. Geer] The clinical
I nterview was consistent with the
diagnosis. | was entertaining the
di agnosis rather early in the
interview, not sinply fromthe records
but because of the obvious synptons
that he mani fested when I saw him |
coul d nane just a couple of them for
you. M. Sochor exhibited what is
known as tangentiality and flight of
| deas.

There was yet a third exanpl e,
what we call rapid, or even pressured
speech, that these people can talk so
rapidly that you have difficulty
interrupting them that they talk so
fast and furiously. And there was
evi dence of what we call grandiosity.

* * *

Just one nore thing, and that was
that M. Sochor exhibited the al nost
euphoric, certainly hyponanic or
somewhat mani c type of nood. Here he
was, sitting on death rowwith his life
on the line, and | asked hi m how he was
feeling. And he says he's feeling good.
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And it was not consistent with what one
woul d expect for a person in his
position. Hs euphoriais a well known
mani festati on of bipolar disorder. He
shoul dn't be feeling that good.

(T. 391-393) (enphasis added).

Dr. Geer also referred to M. Sochor's religiosity,
both fromrecords fromthe tine of the crinme, and his
own clinical interview D. Geer testified that
religiosity, again, is a sign of Manic-Depressive
[l ness (T. 396).1"

Dr. Geer went on to review the bases of his
di agnoses of al cohol abuse and pol ysubst ance abuse as
bei ng the history given by M. Sochor as confirned by
records review (T. 394).12

As a result of his conplete evaluation of M.

Sochor, Dr. Geer opined that M. Sochor's capacity to

conformhis conduct to the requirenents of the | aw was

11 At the evidentiary hearing, Gary Sochor also
testified as to Dennis Sochor's religiosity prior to the
night of the crine. See T. 338.

12 M. Sochor's past al cohol and substance abuse were
also testified to by several lay witnesses including Bill
Mtchell (T. 154), and Marvin Droste (T. 169).
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substantially inpaired at the tine of the offense, a
statutory nental health mtigating factor. D. Geer
opi ned that the conbination of M. Sochor's Mani c-
Depressive |1l ness and his al cohol consunption at the
time of the offense created a synergistic effect,
greater than the individual conponents:

A [by Dr. Geer] [T]lhere was a
conbi nati on of his manic depressive
I 11 ness and al cohol at that time, which
was the factor that set himoff, which
made himfurious or into the nmanic
state, that | would call it, at that
time. So he could not conformhis
conduct to the law at that tine.

* * *

Wien you have a mani c depressive
person who is intoxicated, all bets are
off, meaning that the entire nental
di sorder becones ratter confused. And
there's the el enment of intoxication
whi ch can both trigger the manic
epi sode, as well as the nani c epi sode
driving sonebody to drink nore. So it
Is a confused nental state, but both
mental disorders are operative at that
tine.

(T. 394-5) (enphasis added).

Dr. Geer was also of the opinion that M. Sochor
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was under extrene nental and enotional disturbance at
the tinme of the crine.

A [by Dr. Geer] Yes, the
evi dence was quite clear to ne. Mnic
depressive illness, again, is a chronic
mental illness. It is not sonething
t hat woul d have cone after he was
arrested. It is likely to have been
present for years before this nurder,
so it would have been present at the
time of this nurder.

It's also ny opinion that conbi ned
with al cohol, too is nore likely that
t he mani festations of nmani c depressive
Il ness were going to be apparent and
problematic for him That is also to
be conbined with just the intoxication
effects of al cohol, neaning that he was
goi ng to be di sinhibited.

In other words, | feel he was
substantially inpaired by the nental
I 1l nesses of nmanic depressive illness

and al cohol abuse.

(T. 398) (enphasis added).

Dr. Geer explained that the synergistic effect of
M. Sochor's al cohol consunption on his Mnic-Depressive
Il ness was further enhanced by the fact that he had

abstai ned from al cohol for a |long period of time prior
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to the night of the crine. The fact that M. Sochor had
consuned at | east sone al cohol on the night of the crine
is clear fromthe record of M. Sochor's capital trial.?
Dr. Geer showed that even a snall anount of al coho
woul d have had a disproportionally |large effect on M.
Sochor's nmental ill ness:

[His body would not have any
| onger the enzynes built up to
net abol i ze the al cohol as we normal |y
do when we drink regularly, which is
known as tol erance, so he woul d of
[sic] lost tolerance. So at the tine
that he then resunes drinking, the
al cohol woul d of [sic] had had a nore
profound effect than it mght of [sic]
had in years past. Coupled wth,
agai n, the mani ¢ depressive illness,
the two are going to drive one anot her.

(T. 399) (enphasi s added). 4

13 @Gry Sochor also testified at the evidentiary
hearing as to Dennis Sochor's abstinence from al cohol
before the night of the crinme and his consunption of at
| east sone alcohol in the period | eading up to the crine.

14 Dr. Karen From ng quantified the anount of al cohol
that it would take for M. Sochor to becone acutely
I ntoxi cated on the night of the incident "as little as one
to three drinks" (See T. 450). The record of M.
Sochor's capital trial is unrefuted that he had at | east
t hat anmount to drink.
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The lower court attenpts to fault Dr. Geer's
testinony on the ground that he "could not say whet her
the Defendant was floridly manic at the tinme of the

murder," and that he could not say whether the
I ntoxi cation or the mani c-depression triggered the
murder" (PCR 1143). However, the |ower court once
again evinces its lack of know edge or understandi ng of
nedical testinony. Dr. Geer stated that his opinion as
to the existence of statutory mtigating circunstances
was based upon a "reasonabl e nedical certainty" (T.
386). The | ower court appears to be unaware that
mtigati on need not be proven beyond a reasonabl e doubt,
and that M. Sochor need not establish his claimby a
preponder ance of the evidence; rather the standard is
| ess than a preponderance. WIllians, 120 S. Q. at
1519. Dr. Geer's opinion within "reasonabl e nedi cal
certainty" is sufficient to establish such mtigation.
Dr. Geer's testinony was further supported by the

testinony of Dr. Karen Fromng, a qualified

neur opsychol ogi st who exam ned M. Sochor in 1996. Dr.
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From ng explained to the Court that she had conducted a
review of materials and interviewed several of M.
Sochor's famly menbers, in addition to conducting a
neur opsychol ogi cal battery of tests and a cli nical
interview of M. Sochor. Dr. Fromng testified that as
a result of her conplete eval uation, she di agnosed M.
Sochor as suffering fromorgani c brain damage, in
addition to his Bipolar Dsorder. Dr. Fromng first
expl ained the multitude of injuries that M. Sochor
suffered in early life which were risk factors for brain
injuries. These factors were evident fromthe materials
review and famly interviews she conduct ed®:
[by Dr. Fromng] . . . Rose
Sochor snoked up to a pack of
cigarettes a day, which is associ ated
with low birth weight and possi bl e ADD.
There were birth factors, which
i ncl uded an extended | abor with a
forceps delivery, and possible

m sshapen. Forceps deliveries are
associated wwth birth conplications.

% The pregnancy, difficult birth and vari ous head
traumas were described during the evidentiary hearing by
Charl es and Rosenmary Sochor. See, e.qg., T. 181, T. 118.
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(T. 435).

He had head injuries, and these
I ncl uded nul tipl e abusive head injuries
that were perpetrated by either Charles
Sochor or Rose Sochor, what occurred in
the course of the famly environnent.
And those included head bangi ng on the
wal |, when he was a child, breaking
broonsti cks over his head and bei ng
boxed.

At the age of two to three, he
banged his head agai nst a cupboard.
Age of 10 to 12 he was riding a horse
and slammed in to the asphalt with his
foot still stuck in the stirrups, and
so he was dragged down the asphalt.
And he did | ose consciousness w th that
one. And when he did regain
consci ousness, he went hone and fell
asl eep, which is a sign of consciousive
[ sic] syndrone.

Again 11 to 12, he had a right
frontal injury when he fell fromthe
bl eachers and he split his right eye
open.

And then | forgot, in 1956, at age
4, he was playing wwth a tin horn and
fell on the tin horn and ramed the
horn into his soft pallet [sic] and up
through, it's reported to ne by one
famly nenber, at |east two inches.
And two inches fromthe soft pall et
[sic] is the orbit of frontal cortex.
And they reportedly took himto an
osteopath or sonething, who pulled it
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out and then they stitched it up. So
that sounded like a fairly significant
potential injury to ne.

At age 24, 1976, after the mlitary, he
had a notorcycle accident with

equi vocal | oss of consci ousness when he
tunbl ed and went head over heels on his
not or cycl e.

(T. 435-436).

Dr. Fromng testified that in addition to all of the
head and other injuries suffered by M. Sochor, his
ext ensi ve al cohol abuse increased his risk of organic
brai n damage. Especially significant was M. Sochor's
frequent binge drinking and excessive substance abuse,
in addition to the general background of famly viol ence
whi ch nodern research shows al so has an actual and
del eterious effect on brain devel opnent?® (T. 437).

Dr. Fromng further testified that the multiplicity

16 The background of extrene and vi ol ent abuse within
the famly, the sexual abuse and the neglect wthin the
famly generally, and that directed at M. Dennis Sochor
specifically, was testified to at the evidentiary hearing
by Charles Sochor, Rose Sochor, Gary Sochor, Blaine
Sochor, Kathy Cooper, Ml ani e Weel er and Hel en Fol ey, and
was uncontroverted by the State. See Argunent ||
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of risk factors she had identified were borne out by her
neur opsychol ogi cal test results. According to her test
results, M. Sochor suffers fromsignificant inpairment
to his frontal and tenporal |obes. She stated that
overall, M. Sochor scored .7 on the inpairnent index,
which is noderately severely inpaired. She then
continued on to explain that:
[by Dr. Fromng] [P]rimariliy his
deficits occur in nmenory function, both
verbal and non-verbal nenory function.
He has very slowed learning. And he is
al so has very severe notor inpairnments.
And al so inpaired, kind of problem
solving as well as notoric problem
sol vi ng.
And these things are primarily
related to anterior brain functions,
whi ch neans frontal |obe functions and
tenporal | obe functions, the front part
of the brain.
(T. 439).
As a result of the frontal and tenporal |obe damage
evi denced by her neuropsychol ogical testing, Dr. From ng

di agnosed M. Sochor as suffering froma persistent

denentia resulting frommultiple etiologies. This
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nmeans:
[by Dr. Fromng] [A] reduction in

brain functions and cognitive functions
that are related to sonme degenerative
force whether it's an acquired injury
or a substance abuse or if it's a
degenerative central nervous system
condition. So there's a decline in
function. And he's got all these
various areas of difficulty including
menory and frontal |obe function.

(T. 442).

Like Dr. Geer, Dr. Fromng found Bi pol ar D sorder
and a Substance Dependence Di sorder. She also found
evi dence of Posttraumatic Stress Disorder as a result of
t he severe physical and sexual abuse both to M. Sochor
and generally in the hone (T. 442).

Dr. Fromng explained that the net effect of the
various conditions suffered by M. Sochor was that he
has di sordered interpersonal skills, as well as an
inability to self-regulate, and he frequently
msinterprets information. This is yet further

exacer bated by the Bi polar D sorder diagnosed by both

Dr. Fromng and Dr. Geer:
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[by Dr. From ng] Then we add on
top the bipolar affective disorder and
substances, it's a really dangerous
conbi nati on, because then all of the
mani c |i ke synptons that one would
have, they're essentially inpulse
control problens. And so put al cohol
on top of that and you have no self
control what soever.

(T. 444) (enphasis added).
[by Dr. Fromng] |If you add on

top of that head injuries where there's
a frontal |obe inpairnment and
disinhibition, and on top of that a
psychiatric disorder, which has its
hal | mark inpaired inpul se control and
behavi oral disintegration, you're going
to have a really bad conbi nati on and
almost no ability to self regulate, no
ability to inhibition inpulse.

(T. 446) (enphasis added).

Dr. Fromng's diagnoses, in conjunction with her
review of records and the trial record and her
interviews of famly nenbers, led her, like Dr. Geer,
to opine that M. Sochor suffered fromextrenme nental
and enotional disturbance at the tine of the crine.

Simlarly, she also opined that her findings support

the fact that M. Sochor's ability to conformhis
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conduct according to the | aw was substantially i npaired,
I ndeed al nost totally inmpaired. Gven M. Sochor's
peri od of abstinence from al cohol consunption prior to
the night of the crinme, Dr. Fromng opined that it would
take as little as one to three alcoholic drinks for him

to becone acutely intoxicated, to the extent of bl acking

out .

[by Dr. Fromng] [His inpulse
control woul d have been substantially
reduced, as | said before to the point
of nonexistence. So it would have been
I nst ant aneous action that woul d of
[sic] occurred with the possibility of
thinking only after it happened.

(T. 451).

The testinony of both the nental health experts
retained by M. Sochor therefore supports two statutory
nmental health mtigating circunstances. Had such
testinony been presented at M. Sochor's penalty phase,
It would have provided the jury with even nore powerful
reasons to recommend a life sentence and the trial court
to i npose one.

The testinony of the two doctors as to M. Sochor's
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extreme nental and enotional disturbance at the tine of
the crinme is yet further buttressed by the evidentiary
hearing testinony of Gary Sochor about the events at the
tinme of the crine. G@Gry Sochor first testified that
Dennis had had a history of being | ess successful with
t he opposite sex than Gary, and that Dennis was
resentful of this. See T. 334. He testified that
Denni s even accused himof trying to have sexual
relations wwth Dennis' wife - on the night of Dennis'
wedding (T. 334-5). Gry Sochor further testified that
on the evening of the crine:
[by Gary Sochor] Dennis and (the
victim went off towards the back of

the parking lot tal king and went just
off the parking [ ot pavenent by a tree.

* * *

They were nmaking out in the parking | ot
for approximately 15 to 20 m nut es.

(T. 344-5).
Gary Sochor then told of how the victimhad wal ked
towards her vehicle, but that Dennis wanted her to go

with them (Dennis and Gary):

62



[by Gary Sochor] W proceeded to
| eave the bar and he nentioned
sonet hi ng about he wi shes she coul d
have gone -- went with us because --
whatever. | said "Wll, if you want
her to go wth us, sw ng back round."

* * *

W swung round. | asked her to --
we were going to get breakfast, and
your girlfriend s intoxicated, you
mght as well give her time to sober
up. Let's go get sonething to eat.

* * *

She agreed, got in the vehicle.
(T. 345-6).
The victimsat between Dennis and Gary, and then
Gary asked her for a "New Year's kiss." He then

descri bed what happened next:

[by Gary Sochor] | |eaned towards
her, like | expected a little New
Year's peck, which happened but it
didn't stop, led into -- basically she

ki ssed ne back. It didn't quit,
continued into nore of a sexual nature.

(T. 347).

Gary Sochor vividly described the sexual encounter
with the victim
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A [by Gary Sochor] Wen | said
It was nore than just a kiss, was
because | had ny hands on her, touching

her breast, lifting her sweater bl ouse
up. | don't recall if it was a sweater
or blouse. Basically | was touching
her .

Q [by M. Malnik] D d you
renove or did she renove any itens of
cl ot hi ng?

A Her sweater, bl ouse, whatever
top she was weari ng.

Q D d she do that or did you do
t hat ?

A It was a nutual -- | lifted
it. She helped get it off.

(T. 369) (enphasis added).

Gary Sochor al so described his brother Dennis'
reaction to Gary's
touching of the victim

A [by Gary Sochor] He asked ne
what | was doing. Wuld you pl ease

st op.

Q [by M. Malnik] And did you
st op?

A No.

Q Wat was his tone of voice
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i ke?

A He didn't Iike what was
happeni ng.

Q D d he keep speaking to you
when you were doi ng what you were
doi ng?

A Not so nuch speaking -- his
breathing. H's breathing was -- |
could hear his breathing. | could tel
he was upset.

(T. 347).

Gary Sochor's testinony both adds to and conpl enents
the testinmony of Dr. Greer and Dr. From ng about Dennis
Sochor's state of mnd that night. Not only was he
propelled into a nmani c epi sode by his | ong abstinence
foll oned by consunption of alcohol, but he was further
fuel ed by yet another manifestation of Gary's real or
| magi ned good fortune with the opposite sex at his own
expense. The conbi nation of expert nmental health
testinony and Gary Sochor's new revel ations clearly show
that both statutory nmental health mtigating factors

were present.

Furthernore, the testinony of Dr. Fromng and Dr.
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G eer supports a plethora of nonstatutory nental health
mtigation. For exanple, his organic brain damage, his
Bi pol ar Affective D sorder, his Posttraumatic Affective
Di sorder, his al cohol abuse, his pol ysubstance abuse,

| mpul sivity and poor nenory functioning shoul d have been
consi dered by the sentencing jury whether they
considered the statutory mtigating circunstances
establ i shed or not.

In addition, Dr. Fromng testified about the
psychol ogi cal effects on Dennis of the brutal sexual and
physi cal abuse that pervaded the Sochor famly as he
grew up. Dr. Fromng explained that fromher experience
and know edge base, the best predictors for
aggr essi veness are physical injury, birth injury, and
primary caretaker rejection, all of which applied in M.
Sochor's case. As to the caretaker rejection, Dr.

From ng opi ned that:

[by Dr. Fromng] [Il]t wasn't just
rejection in this famly. It was
significant and ongoi ng abuse, not only
of M. Sochor who all fam |y nenbers

that | interviewed identified as being
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t he person who took the brunt of the
physi cal abuse, but all nenbers did.
And they were the kind of classic
famly dynamcs in this famly of
famlies in which physical and sexual
abuse occur.

These very identifiable dynam cs
I ncluded the lack of predictability.
There was never any relationship -- not
never any rel ationship, but there was
often little relationship between the
abuse and the physical beatings that
occurred and the event that
precipitated it.

And there was humliation. The
kids had to go to school when they had
brui ses and welts, and | got famly
statenents about what it would be |ike
to be in gymclass and have both the
t eacher and the children | aughed t hem
because they had brui ses and welts that
everyone knew they had gotten at the
hands of the parents.

There was al so the typical divide
and conquer nentality where they woul d
play children agai nst each ot her.
There were favorites. There were
peopl e that would get picked on in the
famly.

(T. 464-5) (enphasis added).

They wi tnessed each other's
terror, so they were either nade to
wait outside the door when they knew
sonmeone was going to be beaten. They
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were asked to watch and w tness when
peopl e were bei ng beaten.

* * *

And then there's the scapegoati ng.
So Denni e, again, and Mel anie, the
bl ack sheep, their [sic] identified as
t r oubl enakers.

(T. 456) (enphasis added).

Dr.

From ng al so expl ai ned how t he sexual abuse of

Denni s Sochor's sisters Ml anie and Kathy by his brother

Gary and his father woul d have an effect on Dennis'

devel opnent : 7

t hat
(her

17

[by Dr. Fromng] [F]lamly nenbers
knew t hat sonet hi ng had happened to
Mel anie. Wien | woul d ask t hem about
It, they knew that there was a severe
change her personality around the age
of 11 or 12, and she becane regressive
and wwthdrawing fromthe famly.

* * *

So it becane apparent in the
famly tensions that kids pick up that
sonmething is going wong in the famly.

Bot h Mel ani e Wheel er and Kat hy Cooper testified

they were sexually abused; Ml anie by Gary Sochor
and Dennis' brother) and Kathy Cooper by Charles
Sochor (the father of the famly). See T. 317, 226.
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G her things that cane out of
famly interviews, people tal k about
each other, not to each other, directly
to their face. And the other
fascinating thing that is very
consistent in these kinds of famlies
Is that only fragnents of the famly
hi story are known to any individual .

* * *

Fam |y secrets, and then a deni al
of famly secrets.

So all of these elenents are kind
of the classic famly abuse and sexual
abuse are there in this famly, and
contributed to the kind of person that
M. [Dennis] Sochor went out and
becane.

(T. 458).

The | ower court, however, found that the evidence
elicited at the evidentiary hearing fromDr. Geer and
Dr. Fromng "differed slightly" fromthe trial experts,
but "do not render the opinions of the trial experts
deficient” (PCR 1149). The lower court's analysis is
fl awed and once agai n denonstrates the | ower court's

failure to understand nental health mtigation.

Firstly, as Dr. Ceros-Livingston testified, her testing
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was sinply for conpetency and sanity, not mtigating
factors. Secondly, her review of background materials
t ook place twelve years after her evaluation of M.
Sochor, and so her assertion that her opinion would not
have been any different even with the materials is open
to doubt. Furthernore, the lower court totally ignored

the fact that Dr. Ceros-Livingston had never, neither

prior to the trial nor to the evidentiary hearing, net
with M. Sochor's famly nenbers, a fact which the | ower
court markedly omtted to address. @G ven this om ssion,
Dr. Ceros-Livingston's bald statenment that her opinion
woul d not have been any different is sinply incredible,
since she clearly did not know what it woul d have been. 8
Simlarly, Dr. Ceros-Livingston did not conduct any

neur opsychol ogi cal testing on M. Sochor, and so cannot

18 |t is axiomatic that the credibility of nental
health evidence is much |ess when based solely on self
reporting than if collateral sources are factored into the
equation. See, e.qg., Gayson v. Thonpson, 257 F. 3d 1194,
1220 (11th Gr. 2001), finding that records show ng the
defendant's intoxication on the night of the crine were
based on "self report” and therefore "no nore credible
than Grayson's own testinony in this regard."
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refute the results of Dr. fromng' s neuropsychol ogi cal
testing.® Dr. Ceros-Livingston's assertion that M.
Sochor's average intelligence (as tested by Dr. From ng,
not herself) indicates that no frontal | obe brain damage
flies in the face of accepted psychiatric and
psychol ogi cal theory. Oganic brain danmage can occur
whet her an individual is a genius or is profoundly
retarded. Simlarly, lowintellectual functioning has a
pl et hora of causes, only one of which is brain danage.
In short, organic brain damage can and does occur
I ndependently of lowintellectual functioning, as Dr.
From ng had testified:
Q [by Ms. Day] Dr. From ng,
intelligence testing is not included
with a standard neur opsychol ogi cal

battery, is that right?

A [by Dr. Fromng] It's not a

19 The | ower court conplains of the fact that Dr.
Fromng did not performan MWI test (PCR 1143), and yet
conveniently omts nention that Dr. Ceros-Livingston did
not perform any neuropsychological testing at all and
could neither replicate nor refute Dr. Fromng's
neur opsychol ogi cal tests through her own battery of
neur opsychol ogi cal tests.
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st andard neuropsychol ogi cal instrunent.
It is sonetines included as providing
t he context for the neuropsychol ogi cal
battery but it's not a

neur opsychol ogi cal i nstrunent.

Q Does the fact that M. Sochor
tested an average | Q have any bearing
at all on the diagnoses that you
provi ded?

A Not at all.

Q So if he was of |ower

intelligence, he would still have the
sane problens; if he was a rmuch hi gher
intelligence, he may still have the

same probl ens?

A That's right. The normthat |
used takes that into account.

(T. 482).

Dr. Ceros-Livingston sinply did not address the
I ssue of M. Sochor's brain injury during her testing
and thus Dr. From ng's diagnosis of brian damage is
unr ef ut ed.

Moreover, the |ower court sinply ignored the fact
that Dr. Ceros-Livingston's admnistration and
Interpretation of the MWl test was seriously flawed.

Dr. Ceros-Livingston nade nmuch of the fact that her
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interpretation of the MMWI, admnistered in 1987, showed
a "fake bad" result which, by inference, led her to
bel i eve that M. Sochor was malingering in his clinical
interviews. Again this conclusion is flawed. First of
all, as Dr. Fromng pointed out, Dr. Ceros-Livingston's
report is internally contradictory - she neasured one
scal e but then goes on to say that it supports the "fake
bad" profile - an oxynoron in terns. See T. 460. The

| ower court sinply cannot have it both ways. Either the
MWl is invalid or it is not. Dr. Ceros-Livingston
cannot properly use one part of it to support an

I nvalidation of the whole.?° Furthernore, Dr. From ng
poi nted out that an "F' scale of 94 - which M. Sochor

obtained in Dr. Ceros-Livingston's admnistration of the

20 As part of Dr. fromng' s testing, she adm ni stered
tests specifically to determne if M. Sochor was
mal i ngeri ng. She testified that M. Sochor "perforned
flawl essly" on these tests, indicating that there was no
mal i ngering (T. 440) . Fur t her nor e, the overall
consi stency of her test results indicated an absence of
mal i ngeri ng; a person of even average intelligence such as
M. Sochor would sinply not know what woul d constitute a
"bad" result in neuropsychol ogi cal tests.
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MWl - can nean several things other than malingering.
It could nerely nean the exaggeration of existing

synpt ons, as opposed to the faking of absent ones. This

coul d be caused, inter alia, by serious underlying
distress. It is entirely consistent, for exanple, wth
depression - one end of the continuum of Bi pol ar

D sorder as described by Dr. Geer. In summary, even if
Dr. Ceros-Livingston's MWI result was accurate, her
Interpretation is open to serious doubt, a fact totally
| ost on the | ower court.

Dr. Ceros-Livingston's views as to M. Sochor were
based solely on her cursory and subjective interview and
mninmal testing, rather than on neuropsychol ogi cal test
data, review of background materials and interviews with
famly nmenbers. Dr. Ceros-Livingston's evidentiary
hearing testinony thus did not refute either Dr.
Fromng's nor Dr. Geer's diagnoses of Bipolar |
D sorder and findings of statutory nental health
mtigating circunstances. The evaluation as perforned

by Dr. Ceros-Livingston was superficial, and totally
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| nadequate as the basis for her ex post facto opinion
that no statutory nental health mtigating circunstances
applied. However, even if Dr. Ceros- Livingston's
opinion as to the lack of mtigation were validly based,
the lower court's analysis of trial counsel's
ef fectiveness regarding nental health mtigation is
contradictory. The |ower court asserts that "Defense
counsel made a strong effort to present to the jury the
mtigating factor that the defendant was not able to
appreciate the crimnality of his conduct.” @ ven Dr.
Ceros-Livingston's testinony that she was not instructed
to look at mtigation (T. 553-554), this is oxynoron.
Trial counsel did not speak to Dr. Ceros-Livingston
about the presence of mtigation. He did not supply her
with any collateral information. The m nimal argunent
he presented was therefore not based on any solid
evi dence.

As a result of the aforenenti oned om ssions, M.
Sochor was denied his constitutional right to a

conpetent nental health evaluation at his capital
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penal ty phase, which woul d have established the

exi stence of statutory and nonstatutory mtigating
factors. None of the additional testinony solicited by
the State at the evidentiary hearing bol stered Dr.
Ceros-Livingston's conclusion. Dr. Geer's and Dr.
From ng's testinony remain unrefuted.

The | ower court displayed a profound | ack of
understanding of the nmental health mtigation presented.
The lower court's failure to grasp of the basic
principles of nental health mtigation is clear. First
of all, the lower court found that "defense counsel did
present as a mtigator that the Defendant was di agnosed
as extrenely dangerous and violent" (PCR 1145). |If
this was strategy it was based on ignorance. The
finding of being "extrenely dangerous and violent" is
nore akin to the nonstatutory aggravating circunstance
of future dangerousness than any kind of mtigation. By
contrast the statutory and nonstatutory nental health
mtigation presented by M. Sochor at the evidentiary

hearing in conjunction with the testinony as to
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nonstatutory mtigation formthe lay wtnesses is
conpelling. No reasonable strategy woul d present the
former in favor of the latter. No tactical notive can
be ascribed to an attorney whose om ssions are based on

I gnorance. Harrison v. Jones, 880 F. 2d 1279, 1281

(11th Gr. 1979); See Brewer v. Aiken, 935 F. 2d 850

(7th Gr. 1991), on the failure to properly investigate

or prepare. See Kenley v. Arnontrout, 937 F. 2d 1298

(8th Gr. 1991); Kimmelnman v. Morrison, 477 U S. 365

(1986). The lower court is, incredibly, unclear as to
the difference between the various nental health

di sciplines and the different approaches taken thereby.
The | ower court finds that the "Defendant has not
established that Dr. Ceros-Livingston, Dr. Zager or Dr.
Castill o conducted i nadequat e psychol ogi cal

eval uations." M. Sochor was not attenpting to say that
they were. Firstly, Dr. Zager and Dr. Castillo are
psychiatrists and therefore did not conduct any
psychol ogi cal evaluation at all. This sloppy anal ysis

denonstrates both contenpt for, and oblivi ousness to,
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the basic nental health disciplines. Contrary to the
| ower court's inplicit thinking nental health

prof essional s are not fungi bl e between disciplines.
Second, while Dr. Ceros-Livingston is a clinical
psychol ogi st, she did not perform any neuropsychol ogi cal
testing on M. Sochor. Gven M. Sochor's history of
birth trauma, brain injury and substance abuse, trial
counsel shoul d have been on notice that speciali st
testing for brain injury was warranted rather than a
standard conpetency and sanity eval uation. However,
contrary to the lower court's inclination, the use of
nmedi cal and other nental health testinony to establish
deficient performance is well established in

postconviction litigation. For exanple, in Lockett V.

Anderson, 230 F. 3d 695 (5th Gr. 2001), the Fifth
Grcuit Court of Appeals noted that "[t]he nedi cal
evidence [introduced at the evidentiary hearing]
simlarly indicates that Lockett's possible problens
were i nadequately investigated." Lockett at 712. As

the doctor hired in Lockett testified, "[b]ased on the
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medi cal and ot her records which were available in 1986
at the time of Carl's original trial, if | had been
hired as an expert for Carl, | would have advi sed t hat
the aforenentioned tests to evaluate the extent of M.
Lockett's brain danmage and/or other nental disorders be
given to provide mtigating evidence at his sentencing
trial." Lockett at 712. 1In other words, the existence
of a nental health condition that existed at the tinme of
the trial that could have been di scovered by reasonabl e
use of nedi cal and other nental health professionals
supports deficient performance to the extent that tri al
counsel unreasonably failed to investigate it. There is
"no doubt that [M. Rich's] failure to conduct an
adequat e investigation hanpered his ability to nmake

strategi c decisions regarding the penalty phase." See

Battenfield v. d bson, 236 F. 3d 1215, 1228 (10th Grr.
2001) .

The sanme considerations apply equally to M.
Sochor's case whatever the | ower court's personal

feelings about nental health mtigation. |In fact, the

79



record establishes clearly that the | ower court
di spl ayed a nmarked bi as agai nst any form of nental
health mtigation. Even before either Dr. Geer or Dr.
Fromng testified the court characterized M. Sochor's
clains of nental health mtigation caused by famli al
trauma as "nonsense" (T. 316). |In his order, Judge
Backman sneered at the nental health mtigation found by
Dr. Geer and Dr. Fromng as a "laundry list" (PCR
1141). dearly the lower court rejected such mtigation
as a result of personal bias as well as its ignorance of
t he subject matter.

The |l ower court's analysis of the prejudice prong of

the Strickland?' test is in error. The |lower court's

characterization of the evidence presented at the
evidentiary hearing as "practically the sane" (PCR
1153) as that presented by M. R ch is not borne out by
t he postconviction record. M. Sochor has denonstrated

prejudice. "[T]here is a reasonable probability that,

2t Strickland v. Washington, 104 S. G. 2052 (1984).
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but for counsel's unprofessional errors, the result of
t he proceedi ng woul d have been different. A reasonable
probability is a probability sufficient to underm ne

confidence in the outcone." Strickland, 466 U S. at

694. In M. Sochor's case, the prejudice is apparent.

See Wllians v. Taylor, 120 S. Q. 1495 (2000), in which

the Court granted relief based on ineffective assistance

of counsel because t he graphi c description of
[ M. Sochor's] childhood, filled with abuse and
privation . . . mght well have influenced the jury's

apprai sal of his noral culpability.” WIIlians v.

Taylor, 120 S. Q. 1495 at 1515. A proper anal ysis of

prejudice also entails an evaluation of the totality of

avai |l able mtigation -- both that adduced at trial and
the evidence presented at the evidentiary hearing. |d.
at 1515. "Events that result in a person succunbing to

the passions or frailties inherent in the human
condition necessarily constitute valid mtigation under
the Constitution and nust be considered by the

sentencing court." Cheshire v. State, 568 So. 2d 908,
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912 (Fla. 1990) (citing Lockett v. Chio, 438 U S. 586

(1978)). Moreover, "[nmitigating evidence . . . nay
alter the jury's selection of penalty, even if it does
not underm ne or rebut the prosecution's death
eligibility case." WIllians, 120 S. . at 1516.

The | ower court's analysis is flawed. As M. Sochor
denonstrated at his postconviction evidentiary hearing,
a plethora of statutory and nonstatutory mtigati on was
avai |l abl e had trial counsel only investigated it in
anyt hi ng other than the nost superficial manner.
Counsel's failure to investigate and present this
evi dence, as well as his fundanental ignorance of nental
health mtigation, was the direct cause of M. Sochor's
jury recommendati on of death. M. Sochor has
denonstrated both deficient perfornmance and prejudice.

A new penal ty phase shoul d issue.

M. Sochor has established his entitlenent to
relief. In assessing the information that was presented
at the evidentiary hearing, the fact that the trial

court found that there were no nental health mtigating
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factors is in no way binding. In fact, the trial
court's finding that no nental health mtigation existed
simply highlights M. Sochor's ineffective assistance of
counsel claim particularly the prejudice prong. At the
evidentiary hearing, M. Sochor presented evi dence of
both statutory and nonstatutory nental health mtigating
factors. This evidence was not presented at the penalty
phase. Neither the trial court nor the jury woul d have
been free to ignore the evidence of mtigation presented
by M. Sochor at the evidentiary hearing, had it been

presented at trial. Nbert v. State, 574 So. 2d 1059,

1062 (Fla. 1991) ("when a reasonabl e quant um of
uncontroverted evidence of a mtigating circunstance is
presented, the trial court nmust find that the mtigating
ci rcunst ance has been proved"). 1In no way has the state
controverted M. Sochor's evidence of organic brain
danmage, Bi pol ar D sorder, Pol ysubstance Abuse D sorder,
and Posttraumatic Stress Disorder.

Even without this evidence, the jury did not return

a unani nous verdict in favor of death (R 1115). Had
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all the available mtigation been properly investigated
and presented, M. Sochor woul d have received a life
sent ence.

In M. Sochor's case, "counsel's error[s] had a
pervasive effect, altering the entire evidentiary

picture at [the penalty phase]." Coss v. Lackwanna

County District Attorney, 204 F. 3d 453, 463 (3d Gr.

2000). That the jury and judge received a wholly

I naccurate portrayal of M. Sochor's life is established
by a conparison of the trial court's sentencing order
with what is now known.

This Court has not hesitated to determne that a
capi tal defendant received ineffective assistance of
counsel despite the presentation of sonme mtigation at
the tine of trial, particularly when the trial courts in
t hose cases found no mtigation to exist. See, e.q.,

State v. Lara, 581 So. 2d 1288 (Fla. 1991), in which

this Court affirnmed a Dade circuit court's grant of
penalty phase relief to a capital defendant where the

def endant presented at an evidentiary hearing evidence
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that, as the State conceded in that case, was
"quantitatively and qualitatively superior to that
presented by defense counsel at the penalty phase." 1d.
at 1290. In M. Sochor's case defense counsel did no
penalty phase mtigation investigation prior to the
guilty verdict being returned. He interviewed only four
famly nenbers, and then, only the night before their
testinony. He did nothing to prepare themfor their
testinony. He nerely asked themto tal k about M.
Sochor's life, wwthout famliarizing themwth the
nature of mtigation in a capital sentencing proceedi ng
in Florida. As lay witnesses from M chi gan, Charles
Sochor, Rose Sochor and Kat hy Cooper could not be
expected to understand what constitutes mtigation, yet
M. R ch put the burden squarely onto their shoul ders
rather than fornmulating a proper plan hinself. He
obt ai ned no docunents. He did not talk to a nental

heal th expert. The jury was |left to decide M. Sochor's
fate in a vacuum The result woul d have been different

if the jury had known the man the State wanted executed
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was not only brain damaged, but suffered from Bi pol ar
D sorder, pol ysubstance abuse and Posttraumatic Stress
D sorder. Prejudice has clearly been shown.

M. Sochor was prejudiced by counsel's failures
not wi t hst andi ng the exi stence of aggravating factors.
I n cases such as M. Sochor's, where trial counsel
failed to present avail able substantial mtigation, this
Court has granted relief despite the presence of

nunmer ous aggravating circunstances. See Rose v. State,

675 So. 2d 567 (Fla. 1996) (prejudice established "[i]n
| i ght of the substantial mtigating evidence identified
at the hearing bel ow as conpared to the sparseness of

t he evidence actually presented [at the penalty

phase]"); Hldwi n v. Dugger, 654 So. 2d 107 (Fla. 1995)

(prejudi ce established by "substantial mtigating

evidence"); Phillips v. State, 608 So. 2d 778, 783 (Fl a.

1992) (prejudice established by "strong nental
mtigation" which was "essentially unrebutted");

Mtchell v. State, 595 So. 2d 938, 942 (Fla. 1992)

(prejudice established by expert testinony identifying

86



statutory and nonstatutory mtigation and evi dence of
brai n damage, drug and al cohol abuse, and chil d abuse);

State v. Lara, 581 So. 2d 1288, 1289 (Fla. 1991)

(prejudi ce established by evidence of statutory

mtigating factors and abusive chil dhood); Bassett V.

State, 541 So. 2d 596, 597 (Fla. 1989) ("this additional
mtigating evidence does raise a reasonable probability
that the jury recommendati on woul d have been
different”). This Court has also granted relief based
on penalty phase ineffective assistance of counsel when
t he defendant had a prior nurder conviction. Torres-

Arbol eda v. Dugger, 636 So. 2d 1321 (Fla. 1994).

The fact that sonme mtigation was presented at M.
Sochor's penalty phase does not preclude a finding of
prejudi ce and ineffective assistance of trial counsel.

See, e.qg., State v. Lara, 581 So. 2d 1288 (Fla. 1991),

in which this Court affirmed a Dade Grcuit Court's
grant of penalty phase relief to a capital defendant
where the defendant presented at an evidentiary hearing

evi dence that was "quantitatively and qualitatively
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superior to that presented by defense counsel at the

penalty phase." 1d. at 1290. See also Hldw n v.
Dugger, 654 So. 2d 107 (Fla. 1995), (penalty phase
relief granted to a capital defendant who had been
convicted of a strangul ati on nmurder and received a
unani mous jury recommendation for death.) There, as in
M. Sochor's case, this Court noted that at the penalty
phase, trial counsel did present "sone evidence in
mtigation at sentencing" which was "quite limted."
Id. at 110 FN7. Nonetheless, the Court granted relief,
finding that "[a]Jt his 3.850 hearing, H Il dw n presented
an abundance of mtigating evidence which his trial
counsel could have presented at sentencing." 1d. at
110. This evidence included two (2) nental health
experts, who testified to the existence of nental health
mtigating factors, as well as a nunber of nonstatutory
mtigating factors. |d.

In a special concurrence, Justice Anstead noted that
t he postconviction judge, who was not the original

sentenci ng judge, struggled with the issue of prejudice
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preci sely because he was not the original sentencing
judge. 1d. at 111-12 (Anstead, J., specially
concurring, in which Kogan, C J., and Shaw, J., joined).
Justice Anstead noted that the postconviction judge was
hesitant to grant relief, even though he felt that no
adversarial testing had occurred, because he believed
that the trial judge would have inposed the death
penal ty notw t hstandi ng the conpel | ing additional
mtigation. 1d. The sanme argunent is equally apposite
to M. Sochor's case, in which the trial judge and the
post convi ction judge were not the sane. The evi dence
presented at M. Sochor's hearing is identical to that
whi ch established prejudice in these cases, and M.
Sochor is simlarly entitled to relief under the

standards set forth in Strickland and Wllians. This

Court should grant M. Sochor a new penalty phase.

ARGUMENT | |
I T WAS ERROR FOR THE LOAER COURT TO

DENY MR SCCHOR A NEW GUJ LT PHASE
FOLLOWN NG THE EVI DENTI ARY HEARI NG
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A. GARY SOCHOR S CCERCED TESTI MONY

The State unreasonably failed to disclose that it
had coerced Gary Sochor to provide evidence agai nst M.
Dennis Sochor. The State failed to disclose that it had
provi ded Gary Sochor with benefits, including assistance
on his potential crimnal charges, in exchange for his
testinony against M. Dennis Sochor. The State know ngly
allowed Gary Sochor to testify falsely regarding both
evidence incrimnating M. Sochor and the benefits he
received fromthe State, in violation of Brady v.
Maryl and, 373 U. S. 83, 87 (1963). Failure to disclose
| npeachnent evidence also results in a violation of

Brady and dglio v. United States, 405 U S. 150, 154

(1972), as does the failure to disclose evidence which

supported the theory of defense. United States v.

Spagnoul o, 960 F. 2d 995 (11th Gr. 1992).

At the evidentiary hearing, Gary Sochor testified as
to the coercion he had received while assisting with the
I nvestigation, through sleep deprivation and harassnent:

A [by Gary Sochor] Well each
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day, which | described before there
were three days of interrogation. Each
day | was given a polygraph test and
told on each of themthat | was |ying.

Q [by M. Milnik] Howlong
woul d you be in a given police station?
Wul d you be kept there for |ong
periods of tine?

A | never left the police
station, | was for four days in a
pol i ce station.

Q Wre you being deprived of
sl eep?

A Yes.

Q At the end of those four days
how did you feel ? Wat was your
enoti onal state?

A It was so bad that at the |ast
day on the fourth day in Florida -- |
offered to cone back to Florida and
retrace ny steps and help them So the
two of the four days | spent in Florida
with the detectives.

And on the fourth day it was
during a pol ygraph test, that during
sone of the questions that he was
asking ne, that | had a nervous
br eakdown.

(T. 350) (enphasis added).

[by Gary Sochor] | was exhaust ed.
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| was unsure of anything | was saying.

At this point | didn't know -- | was
begi nning to believe that whatever |
was told -- or another feeling | had, a

real hard feeing | had was that just
telling whatever they wanted to hear,
so they' Il |eave you al one.

(T. 352) (enphasis added).

The State preyed on M. Sochor's nental state, |ack
of sleep and anbi guous | egal position to bolster the
case agai nst Dennis Sochor. It was aware, or should
have been aware, that he was an in individual suffering
froma serious nental illness, Bipolar D sorder, and
they ruthlessly exploited himinto maki ng statenents
favorable to their case.

The State's mani pul ation of Gary Sochor conti nued
into the tine when the State was preparing for his
testinony against his brother Dennis. During the
preparation, Assistant State Attorney Kelly Hancock told
Gary not to reveal that he had kissed the victimduring
the night of the crine:

[by Gary Sochor] Well, during ny

preparation, | was talking to the
prosecuting attorney and nenti oni ng
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fl ashes, what | always called picture
frames, that | could never explain in
that | knew there was sonething to

t hese picture frames, because of ny
phot ographi ¢ nenory in that they were
never in order, so that | couldn't
explain them But | knew there was
sonet hing to those picture franes, but

| didn't understand what they were. So
| started to tell himof each

I ndi vidual picture frane, | got to one
of kissing the girl and he told nme not
to say that.

(T. 353) (enphasis added).

Evi dence whi ch supported the theory of the defense
at trial was excul patory evidence which the State was
obligated to discl ose.

Li kewi se, Kelly Hancock's instruction to Gary Sochor
not to talk about this excul patory and material evidence
constitutes a violation of due process. Brady v.

Maryl and, 373 U. S. 83 (1963). Wen trial counsel is
msled by the State's failure to disclose, the defendant
I's deprived of the effective assistance of counsel. See

United States v. Gronic, 466 U S. 648 (1984). M. Gry

Sochor's testinony at the evidentiary hearing underm nes

confidence in the outconme of M. Sochor's trial. Kyles
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v. Wiitley, 115 S. &. 1555 (1995).

At the evidentiary hearing Gary Sochor al so
testified as the promses of immnity in exchange for
testinony against his brother. As he disclosed,

A [by Gary Sochor] The
detective that escorted ne to the
courtroom just before we entered, as a
matter of fact | was reaching for the
door knob, that's approxinmately three
feet away, | was putting ny hand out,
he goes -- the detective said to ne,
"By the way you have been granted
I munity for your statenent.”

And | totally didn't understand
why he said that entering the
courtroom During ny testinony, half
ny brain was trying to figure out why
he chose to say it at that particular
time or even what it neant.

Q [by M. Malnik] D d there
ever conme a point in tinme when you were
guestioned on the witness stand that
sonebody asked you whet her you' d been
given immunity or not?

A Yes. The defense attorney

Q And do you recall what your
response was?

A | looked at the prosecuting
attorney because | still didn't quire
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understand why | was told this as |
entered, by a detective. So | | ooked
at the prosecuting attorney, and
answer ed no.

Q Thank you

A. The prosecuting attorney
turned his head away fromne. And when
he did that, | just said "No."

(T. 354-5) (enphasis added).

However, despite this conpelling testinony fromthe
State's star trial wtness, the ower court found Gary
Sochor's testinony to be "unreliable and not credible"
and that it would not change the outcone of the trial"
(PCR 1140). However, it is not the lower court's
personal view of Gary Sochor that is at issue but the
jury's. Had the jury heard this testinony the outcone
woul d have been different. The lower court's analysis is
so contradictory as to anount to oxynoron. Cdearly Gary
Sochor was considered credible by the jury at the tine
of the trial. H s testinony was instrunental for the

State in obtaining a conviction against Dennis Sochor.

As prosecutor Kelly Hancock testified at the evidentiary

95



hearing, the testinony of Gary Sochor was an i nportant
factor in the State's case. See T. 494. |If Gry Sochor
I s suddenly not credible despite the conviction having
been based in large part on his testinony, then the
whol e outcone of the trial is underm ned.

Furthernore, the lower court's attenpt to bol ster
its finding based on the testinony of State witness,
Assistant State Attorney Kelly Hancock, who had
prosecuted the case, is seriously msplaced. The |ower
court found that "[b]ased on the record and the
testinony of the witnesses at the evidentiary hearing
[the lower court] finds that imunity was never offered
to Gary Sochor in exchange for his testinony at trial,
nor was he told to lie. M. Hancock's testinony at the
evidentiary hearing was candid, trustworthy and
credi ble" (PCR 1140). However, the |lower court ignored
M. Hancock's blatant bias, his msstatenent of the
facts and his testinony to a factor about which he
clearly knew nothing. M. Hancock testified that Gary

Sochor had never told himthat he (Gary) had kissed the
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victimand that he (Kelly Hancock) had not told Gary
Sochor to lie to the jury:

Q [by Ms. Bailey] Dd Gary
Sochor ever tell you that he, Gary,
began ki ssing and fondling the victim
Patty G fford when she was in the truck
with Gary and the defendant Dennis?

A [by M. Hancock] Never.

Q Dd Gry ever tell you that
the victim Patty Gfford, hel ped Gary
in taking off her sweater as he was
ki ssing her in the truck?

A Never. And | don't think it

was -- it was never in any of his
statenents. | think he gave two or
three statenments to the police
depart nent.

Q And this was never --
A Never .

Q Nor did he testify to this in
hi s deposition?

A No. In fact M. R ch took his
deposition before the trial, about a
week before the trial, I know M. Rich
t ook his deposition.

Q Dd Gary Sochor ever tell you
that the victim Patty Gfford was
getting sexual with Gary as the
Def endant drove the truck?

97



A Never told ne that.
(T. 497).

However, the fact that Gary Sochor had kissed the
victimin the car was in Gary Sochor's deposition taken
by Charles Rich on Cctober 5, 1987. During cross
exam nation M. Hancock was effectively inpeached:

Q [by M. Malnik] Do you recall
Gary Sochor indicating in that his
deposition that he gave Patty Gfford a
New Year's Ki ss.

A [by M. Hancock] In the bar?

Q In the car.

A No | sure don't.

Q Wuldit refresh your
recol lection if | showed you that
deposi tion?

A I'msureif it's in there,
that's what he woul d have said at the
deposi ti on.

(T. 530).
M. Hancock did not renenber, or chose to forget,

that Gary Sochor had testified in deposition that he had

ki ssed Patty Gfford in the car. The veracity of his
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assertion that he had not told Gary Sochor not to
testify to the jury that he had kissed Ms. Gfford is
tainted, contrary to the lower court's finding.
Furthernore, the lower court's finding that Gary
Sochor was not offered immunity in exchange for his
testinony is not borne out by the record. Gary Sochor's
testinony was that he was offered immunity by a police
officer. No rebuttal fromany police officer was
presented. Wile M. Hancock testified that this would
not have happened, and that police officers do not have
the power to offer imunity (T. 531), he admtted on
recross that :
A [by M. Hancock] . . . as to
I munity | think that what they would
do, they mght talk to a witness and
say, well grant you immunity but we
have to go to the State and get the
State to do it. That's what would
general | y happen.
(T. 531).
Thus M. Hancock's testinony does not rebut M.

Sochor's, contrary to the court's finding.

Moreover, M. Hancock is biased in the extrene.
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Despi te having been away formthe Ofice of the State

Attorney for over ten years, M. Hancok admtted that he

still harbors a strong feeling that M. Sochor shoul d be
execut ed:
Q [by M. Malnik] . . . isn't it
a fact that you said "I wsh | could
wi sh you [M. Malnik] well on this
case"?

A [by M. Hancock] | say. |
di d say.

Q Andisn't it a fact that your
mnd set is that you right now believe
that the death penalty is warranted for
M. Sochor?

A. Absol utely.

(T. 504).

In sum the prosecutor's bias, together with his
sel ective nenory, render his testinony inplausible.
Contrary to the lower court's assertion, his testinony
was not "candid, trustworthy and credible.” The | ower
court's apparent bias in favor of M. Hancock apparently

blinded himto the testinony in the record. A newtrial

IS warranted.
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B. | NEFFECTI VE ASSI STANCE OF COUNSEL

Charles Rich was ineffective for failing to inpeach
Gary Sochor with his deposition assertion. The burden
of i1 nvestigating and presenting excul patory evi dence

rests with defense counsel. Strickland v. WAshi ngton,

104 S. Ct. 2052 (1984). Here, M. Rch was in
possessi on of evidence which countered the State's
theory of events. He was under a duty to fully

I nvestigate all the facts pertaining to the case. He
had deposed Gary Sochor a week before the trial. During
t he deposition, Gary Sochor said that he had kissed the
victim See Deposition of Gary Sochor, p.27. However,
Rich failed to elicit the fact that Gary Sochor had done
rather nore than kiss the victim (Gary Sochor testified
at the evidentiary hearing that he had renoved the
victims top and touched her breast. This fact is both
material and excul patory, and relevant to both guilt and
puni shnent. However, Rich failed to develop it in his
deposition, to M. Sochor's prejudice. Charles R ch was
also prejudicially ineffective for failing to inpeach
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Gary Sochor with his deposition statenent. See Driscol

v. Delo, 73 F. 3d 701 (8th Gr. 1995).
When trial counsel is msled by the State's failure
to disclose, the defendant is deprived of the effective

assi stance of counsel. See United States v. Gonic, 466

U S 648 (1984). Gary Sochor's testinony at the
evidentiary hearing underm nes confi dence in the outcone

of M. Sochor's trial. Kyles v. Witley, 115 S C.

1555 (1995).

Inits order denying relief to M. Sochor, the | ower
court conpletely fails to address the issues relating to
I neffective assistance for failing to i npeach Gary
Sochor. Relief is warranted.

C. AKE V. KLAHOVA ARGUMENT

M. Sochor received a constitutionally adequate

nmental heal th eval uati on pursuant to Ake v. Cklahons,

470 U.S. 68 (1985). Trial counsel failed to investigate
M. Sochor's famly and nental health background and
provi de adequat e background naterials necessary for an
adequat e and appropriate evaluation. Ake, 470 U S. 68
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(1985); Morgan v. State, 639 So. 2d 6 (Fla. 1994). He
failed to obtain a conpetent nental health eval uation.
The nental health evaluations that he relied on were
nei t her conpetent nor adequate for the purposes of
devel oping nental health mtigation.

M. Sochor suffers from Mani c-Depressive Il ness and
organi ¢ brain damage. See Argunent |, supra. The
nature and extent of his illnesses, however, was not
presented to the guilt phase jury, despite the fact that
trial counsel appeared to be attenpting a voluntary
I ntoxi cati on defense. However, because of the
| nadequat e nental health assistance, conpelling evidence
of M. Sochor's substance abuse di sorder, Bipolar
D sorder, brain damage and Posttraumatic Stress D sorder
never reached the guilt phase jury. The jury never
heard that M. Sochor was a nani c- depressive suffering
frombrain danmage, and was especially susceptible to
al cohol so that even a conparatively noderate anount
woul d have drasti c consequences on his intoxication

| evel s and concom tant inpulse control. See Argunent I,
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supra.

However, despite the conpelling evidence as to the
true nature of M. Sochor's nental illness, the | ower
court sloughed it off stating that the nental health
testinony presented at the evidentiary hearing was
"practically the sane" as that elicited at trial. This
conclusion is not borne out by the record. The record
reflects that the scope of the eval uations conducted by
Dr. Zager, Dr. Ceros-Livingston and Dr. Castillo on the
one hand, as conpared with Dr. Geer and Dr. From ng on
the other, was radically different. The materials
reviewed by the doctors were different. Al though Dr.
Ceros-Livingston clainmed at the evidentiary hearing that
she woul d not have changed her inpression given the
background nmaterials, she neither asked for nor was
provi ded access to M. Sochor's famly nenbers, unlike
Dr. Fromng. Her opinion as to the reliability of her
original inpression is thus open to question.

M. Sochor's nmental health conditions, if properly

presented, would have thrown his conviction, as well as
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his death sentence, into doubt. Quite sinply, the

eval uations that were done were not sufficient for the

pur pose for which they were utilized. A newtrial is

war r ant ed.

D. MR SOCHCOR WAS | NCOMPETENT DURI NG H S CAPI TAL TRI AL
At the evidentiary hearing, M. Sochor showed t hat

t he conpetency eval uations perforned prior to his trial

were seriously flawed. The record of the trial shows

that M. Sochor was eval uated for conpetency by Dr.

Pat sy Ceros-Livingston, a clinical psychologist, Dr.

Arnol d Zager, a psychiatrist, and Dr. R chard Castill o,

a psychiatrist. Al three found himconpetent, but, as

shown in Argunent |, supra, their evaluations were

| acking. As a consequence, M. Sochor was deprived of

his right to be conpetent during his capital trial. As

noted supra, M. Sochor has denonstrated through the

testinmony of Dr. R chard Geer and Dr. Karen From ng

that he suffers fromBi polar D sorder, organic brain

damage, Posttraumatic Stress D sorder, Al cohol Abuse

D sorder and pol ysubst ance abuse, all major psychiatric
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conditions. As Dr. Geer also testified, M. Sochor was
prescribed the drug Lithiumwhile incarcerated in the
Broward County Jail prior to his capital trial. Dr.

G eer noted that Lithiumis a salt used to treat Bipolar
D sorder and no other nental condition. However,

al t hough Dr. Zager and Dr. Castillo both noted in their
reports that M. Sochor was being nedicated with
Lithium they neither reported on its significance as a
treatnent for Bipolar D sorder -- and no other nental
condition, nor nmade any attenpt to quantify the effect
of the nmedication on M. Sochor's perfornmance at their
eval uations. They also did not see fit to opi ne what
woul d happen should M. Sochor be suddenly w t hdrawn
fromthe drug. This is particularly significant in the
light of the fact that M. Sochor was not nedicated wth
Lithiumat the tinme of the crine. Dr. Geer's testinony
shows that both Dr. Castillo's and Dr. Zager's

eval uation of M. Sochor fell well short of
constitutionally adequate. Trial counsel was
ineffective for failing to question the doctors' failure
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to take into account M. Sochor's treatnent with
Lithium Relief is warranted.
E.  CONCLUSI ON

Any one of the errors shown above should entitle
M. Sochor to a newtrial. Taken together, the sheer
nunber and types of errors that occurred in his trial,
when considered as a whole, virtually dictated the
conviction received. A newtrial is warranted.

ARGUMENT | I'

THE LONER COURT ERRED I N REFUSI NG TO
D SQUALI FY | TSELF FROM MR SCCHCOR S
POSTCONVI CTI ON PROCEEDI NGS
On the afternoon of March 21, 1997, the |ower court

held a hearing in the above-styl ed cause w t hout
providing notice to M. Sochor or his counsel. Counsel
for M. Sochor only learned of the ex parte March 21,
1997 hearing at a subsequent hearing, held on July 25,
1997, for which he did receive notice.

Havi ng | earned of the ex parte hearing held on March

21, 1997, counsel for M. Sochor obtained a transcript
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of the ex parte hearing. As the transcript of the ex
parte proceedi ng nade plain, the Assistant State
Attorney inforned counsel for M. Sochor that the Court
had rul ed on pendi ng defense notions at the March 21,
1997 hearing

THE COURT: State of Florida
ver sus Denni s Sochor.

M5. BAI LEY: (Good afternoon.
Susan Bailey on behalf of the State of
Fl ori da.

THE COURT: This is a matter that
was set for 2:30 this afternoon,
pursuant to correspondence received by
this Court on the 11th of February,

i ndicating that M. Md ain on behal f
of M. Sochor, was filing an additi onal
notion to conpel disclosure of
docunents, pursuant to 119. 01.

MB. BAILEY: And the notion for
clarification.

THE COURT: That's what | am
| ooki ng for.

M5 BAI LEY: Regarding Your Honor's
ruling. | have a copy.

THE COURT: And a notion for
clarification with respect to public
records withheld by the Ofice of the
State Attorney. And there is a second
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notion for clarification with regard to
the ore tenus orders of this Court on
Novenber 22nd, 1996, all of which are
dated by M. MOain on the 4th of
February, 1997, and they had
acconpanyi ng thema cover letter to the
clerk's office wwth a copy to the
Court.

It is nowfive mnutes to three in
the afternoon. These are nmatters which
the Court has previously addressed.

The defense is not here. The Court has
inquired of its judicial assistant as
to whether or not there have been any
phone conversations indicating that M.
Mcd ain was not going to be here, and
there were no conversations.

Accordingly, his notion for
clarification, both first and second,
are presently denied. H's notion for
119 disclosure is denied, inasnmuch as
this Court on the 10th of August, if |
am not m staken, of 1996, had the
opportunity to set tine aside, review
all of these natters, listen to
argunent, and this seens to be a
duplicative notion. They are al
deni ed.

M5. BAILEY: Thank you, Your
Honor. Have a real nice weekend.

( Ther eupon, the proceedi ngs were
concl uded.)

(T. 709-710).
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As the transcript indicates, neither M. Sochor nor
his counsel were present. No inquiry was nade by the
Assistant State Attorney or Court as to whether or not
either M. Sochor or his counsel were noticed of the
hearing. Follow ng Counsel's receipt of the transcri pt
on July 29, 1997, counsel for M. Sochor filed a Mtion
to Disqualify Judge and Supporting Menorandum of Law
with the lower court (PCR 368-384). The |ower court
denied the notion by witten order (Supp. PCR 105). The
| ower court erred in refusing to recuse itself.

The | ower court's conduct of an official court
proceedi ng without either notice to or the presence of
M. Sochor or his counsel constituted an inpermssible
ex parte communi cation and was sufficient grounds to
require the court to recuse hinself. The prejudice to
M. Sochor is manifest. At this hearing, this Court
denied three (3) pending defense notions w t hout
argunment by counsel for M. Sochor. Wile the Court

stated it believed one of the notions was "duplicative,

counsel was never granted an opportunity to argue why it
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was not a "duplicative" notion, yet the State was
allowed to attend and had the opportunity to be heard.
The Court's ex parte conmuni cati on was i nproper and
as a result of the above facts, M. Sochor feared that
he woul d not receive a fair hearing before Judge
Backman. 22 The | ower court's conduct al so denonstrated a
disregard for the duty of the Court to avoid the
appear ance of inpropriety.
Because of Judge Backman's inperm ssible ex parte
communi cations, "a shadow is cast upon judici al
neutrality so that disqualification is required.”

Chastine v. Broone, 629 So. 2d 293, 295 (Fla. 4th DCA

1993).

22 At the evidentiary hearing, Judge Backnman further
I ndi cated his bias against M. Sochor and his disregard
for M. Sochor's nental health issues. Ml anie Weeler,
M. Sochor's sister, testified as to her sexual abuse by
her brother, Gary Sochor. The State objected. The | ower
court then enquired of counsel whether this was "going to
be anot her one of those that you' re going to show t hrough
t he psychol ogist, all that nonsense?" (T. 316). Judge
Backman clearly showed a predisposition to disregard
I mportant nental health mtigation wthout even having
heard it. M. Sochor's fear was wel |l founded.
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Canon 3B (7) of Florida's Code of Judicial Conduct
st at es:

A judge shoul d accord to every person
who has a legal interest in a
proceedi ng, or that person's |awyer,
the right to be heard according to | aw
A judge shall not initiate, permt, or
consi der ex parte communi cations, or
consi der ot her conmuni cations nmade to
t he judge outside the presence of the
parties concerning a pending or

| npendi ng proceedi ng except that:

(a) Wiere circunstances require,
ex parte conmuni cations for scheduling,
adm ni strative purposes or energencies
that do not deal with substantive
matters or issues on the nerits are
aut hori zed, provi ded:

(i) The judge reasonably
bel i eves that no party wll gain a
procedural or tactical advantage as a
result of the ex parte conmunications,
and

(ii) t he judge nakes
provision pronptly to notify all other
parties of the substance of the ex
parte comuni cations and al |l ows an
opportunity to respond.

Canon 3B (7)(a)(i-ii) (1995) (enphasis added).
Judge Backman's conduct on March 21, 1997, under the
ci rcunst ances presented herein, was clearly prohibited

by the Canon. Relief is warranted.
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ARGUMENT |V

THE LONER COURT ERRED | N SUMVARI LY
DENYlI NG SEVERAL OF MR SOCHOR S CLAI Vb

A. | NTRODUCTI ON

Atrial court has only two options when presented
with a Rule 3.850 notion: "either grant an evidentiary
hearing or alternatively attach to any order denying
relief adequate portions of the record affirmatively
denonstrating that appellant is not entitled to relief

on the clains asserted.” W=therspoon v. State, 590 So.

2d 1138 (4th DCA 1992). A trial court may not summarily
deny without "attach[ing] portions of the files and
records conclusively show ng the appellant is entitled

tonorelief." Rodriguez v. State, 592 So. 2d 1261 (2nd

DCA 1992). See also Brown v. State, 596 So. 2d 1025,

1028 (Fl a. 1992).

The law strongly favors full evidentiary hearings in
capi tal postconviction cases, especially where a claim
I's grounded in factual, as opposed to |legal, matters.

"Because the trial court denied the notion w thout an
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evidentiary hearing and w thout attaching any portion of
the record to the order of denial, our reviewis limted
to determ ni ng whet her the notion concl usively shows
whether [M. Sochor] is entitled to no relief." Gorham
v. State, 521 So. 2d 1067, 1069 (Fla. 1988). See also

LeDuc v. State, 415 So. 2d 721, 722 (Fla. 1982). 723

Sone fact-based clains in postconviction litigation
can only be considered after an evidentiary hearing.

Heiney v. State, 558 So. 2d 398, 400 (Fla. 1990). "The

need for an evidentiary hearing presupposes that there
are issues of fact which cannot be conclusively resol ved
by the record. Were a determnation has been nade that
a defendant is entitled to such an evidentiary hearing
(as in this case), denial of that right would constitute

denial of all due process and coul d never be harnm ess."

22 Furthernore, under the latest version of Fla. R
CGim P. 3.850 evidentiary hearings are mandated for all
factually based clains. Wile the new version of the rule
Is not strictly applicable to the instant cause (since his
Rul e 3.850 notion had been filed before Cctober 1, 2001,
the effective date of the rule), the intent behind the new
rule is equally apposite to M. Sochor's case.
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Holland v. State, 503 So. 2d 1250, 1252-3 (Fla. 1087).

Accepting the allegations . . . at face value, as we

must for purposes of this appeal, they are sufficient to

require an evidentiary hearing." Lightbourne v. Dugger,
549 So. 2d 1364, 1365 (Fla 1989).

M. Sochor has pl eaded substantial factual
allegations relating to the guilt phase of his capital
trial. These include ineffective assistance of counsel,
Brady and Ake viol ations which go to the fundanent al
fairness of his conviction. "Because we cannot say that
the record conclusively shows [ M. Sochor] is entitled
tono relief, we nust renand this issue to the tri al

court for an evidentiary hearing." Denps v. State, 416

So. 2d 808, (Fla. 1982).

Under Rule 3.850 and this Court's well settled
precedent, a postconviction novant is entitled to
evidentiary hearing unless the notion and the files and
the records in the case conclusively show that the
prisoner is entitled to norelief." Fla. R Oim P.

3.850. See also Lenon v. State, 498 So. 2d 923 (Fl a.
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1986); Hoffman v. State, 613 So. 2d 1250 (Fla. 1987);

O Callaghan v. State, 461 So. 2d 1354, 1355 (Fla. 1984);
Gorham M. Sochor has alleged facts relating to the
guilt phase which, if proven, would entitle himto
relief. Furthernore, the files and records in this case
do not conclusively show that he is entitled to no
relief.
B. THE STATE W THHELD | MPEACHVENT EVI DENCE

The State's star witness Gary Sochor had been
interviewed by Broward Sheriff's Ofice (BSO officers
Fel tgen and Lauria on nunerous occasions in Lansing,
M chigan and in Fort Lauderdale. He had been subjected
to pol ygraph exam nation both in M chigan and in
Florida. Neither the polygraphed interviews nor the
pol ygraph reports were used to i npeach Gary Sochor's
trial testinony. The state failed to disclose, and the
def ense unreasonably failed to discover, this evidence.
The prosecutor is required to disclose to the defense
evi dence "that is both favorable to the accused and
"material either to guilt or punishment.'" United
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States v. Bagley, 473 U S. 667, 674 (1985), quoting

Brady v. Maryland, 373 U S. 83, 87 (1963). Failure to
di scl ose i npeachnment evidence also results in a
violation of Brady. To the extent that trial counsel
shoul d have di scovered the excul patory evi dence,

counsel's performance was deficient. See Provenzano v.

State, 616 So. 2d 428 (Fla. 1993).

Duri ng one pol ygraphed "interview, " Gry Sochor
stated that he did not renenber a | ot of what happened
on the night in question:

Q You haven't been truthfu
about what went on that night. |'m not
sayi ng that you, hey, |ook -

A Alot of it | probably don't
r emenber .

Q You |look, things as far as
drinking, |'ve been there too. There's
a | ot of places you' ve been, | can say
this here, alot of the tine when a
person's drinking, were you drinking
t hat ni ght?

A | was drinking every night and
every day.

Q Ckay
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A For six days, the whole tine |
was down there.

* * *

| kind of thought we went out and
cl eaned sone pools the next day but
| i ke the officer and the detective told
ne the other yesterday, your not going
to get ne to believe that you were
drunk the whole tine | was down there.
| did nothing but drink every night,
hal f of the day, |I'msorry, |
apol ogi zed to everybody but | was drunk
the whole tine I was down there.

(Pol ygraph Interview, Gry Sochor).

Gary's lack of nmenory of the events of the night in
guestion was used agai nst himthrough a nunber of barely
veil ed threats against Gry:

Q . . . inprisonis full of a
| ot of guys that don't know when to
talk, there's a tine, don't |let your
brot her drag you down if you, the
principal [sic] of this thing
conpl etely then ah don't say anyt hi ng.

* * *

Q You know what went on that
night. You know if you got in that van
with that girl, you knowif you killed
that girl you know of all those
Incidents and what |'mtelling you
today is to nake it perfectly clear to
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you that you have not been truthful

* * *

There's no doubt in ny mnd that
there's things here that, you know, I
don't really honestly think your the
one that killed her

You don't want to have peopl e
thi nking that your a killer or sone
sonet hi ng that your not.

(Pol ygraph Interview, Gary Sochor).

Fol | ow ng t he pol ygraph exam nation in Broward
County, Gary Sochor gave a taped statenent that he had
driven away fromthe Banana Boat with Dennis and
Patricia Gfford, and that he (Gary) was dri ving.

In addition to the statenents contained in the
pol ygraphed i nterviews, the polygraph reports thensel ves
were excul patory to M. Sochor. The M chigan
pol ygrapher's report states

It is the opinion of the
under si gned exam ner, after the
anal ysis of Gary Sochor's pol ygraph

exam nation that he is not telling the
truth to the pertinent test questions.
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1. The last tine you saw Patty, was
she alive?

Answer : Yes.

2. R ght now, can you tell ne where
Patty is?

Answer: No

3. Are you deliberately w thhol di ng
i nformati on on what happened to
Patty?

Answer: No

4. D d Dennis tell you he killed
Patty?

Answer: No
5. As far as you know, are you
telling the truth about what
happened to Patty?
Answer: yes
The pol ygraph report resulting fromthe exam nation
on January 19, 1982, at the Broward Sheriff's Ofice
reads in rel evant part:
Foll owi ng the pretest interview
and a thorough review of the questions
to be used for the exam nation, the

foll ow ng rel evant questions were
propounded to Gary Charles Sochor:
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1. Do you know for sure where Patty
I's buried?

Answer: No

2. Ddyou kill Patty?

Answer: No

3. Dd you rape Patty after Dennis?
Answer: No

4, R ght now, can you take ne to
where Patty is buried?

Answer: No

5. Ddyoutell the entire truth
about Patty being raped and
nmur der ed?

Answer: Yes

A peak of tension test was al so

adm ni stered and the foll ow ng

guestions were asked: Was the | ast

tinme you saw Patty -

1. At the Banana Boat ?

Answer : Yes

2. In the nedian strip of State Road
847

Answer : No

3. In a truck?
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Answer: No
4. In a construction site?
Answer: No

5. On a canal bank?

Answer: No
6. In an orange grove?
Answer: No

Sone other place | haven't nentioned?
Answer: No
Due to circunstances beyond the
examner's control it was requested
that Gary Charl es Sochor be thoroughly
rested and he be re-exam ned the
follow ng day. The request was
ultimately declined and no ot her
procedure was extend.
This material, taken with the context of the
"interview," is exculpatory to M. Sochor. The
pol ygrapher's conclusion that Gary was lying is both
material and excul patory to Dennis Sochor. This
undi scl osed and/ or undi scovered i nformati on was nateri al

and excul patory, and the failure to present this

information to the jury underm nes confidence in the
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outcone of M. Sochor's trial.

The | ower court, however, found that this claimwas
"refuted by the record"” (Supp. PCR 110). However, there
I's no reference to the substance of the pol ygraph within
the record of the trial proceedings (Oder at 4).
Contrary to the lower court's finding, this claimis not
refuted by the record. Evidentiary devel opnent is
war r ant ed.

C. I NEFFECTI VE ASSI STANCE OF COUNSEL PRETRI AL AND
DURI NG VO R D RE

Trial counsel provided ineffective assistance
regardi ng suppression of M. Sochor's statenents to | aw
enforcenent. Counsel failed to conduct an adequate
I nvestigation regarding the circunstances of these
statenments and failed to adequately litigate the
suppression issues. The State withheld material,
excul patory evi dence regarding the statenents, further
rendering counsel ineffective. See Argunent B, supra.
The statenents were obtained in violation of the Fifth,

Si xth and Fourteenth Arendnents to the United States
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Constitution. M. Sochor was prejudiced by counsel's

om Ssi ons.

D. | NEFFECTI VE ASSI STANCE OF COUNSEL AT THE GUI LT PHASE
Counsel failed to raise proper objections at trial,

and thus failed to preserve nunmerous neritorious issues

for appellate review, as this Court's direct appeal

opi nion nakes clear. Sochor v. State, 619 So. 2d 285

(Fla. 1993). Counsel failed to object to the foll ow ng
errors:

(1) prosecutorial comrents on facts
not in evidence;

(2) State w tnesses' opinions
regarding M. Sochor's
truthful ness and guilt;

(3) a defense witness's statenent on
Cross-exam nati on that sonmeone in
the prosecutor's office said M.
Sochor was anot her Ted Bundy;

(4) State argunents that this trial
was the only tine the State coul d
try M. Sochor for his crines;

(5) the State's presentation of
evi dence regarding M. Sochor's
bad character;

(6) perjured testinony by a jail house

124



i nformant regarding his deals with

t he State;

(7) the court's failure to properly
instruct the jury on noncapital
| esser-incl uded of f enses,
mansl| aught er, third-degree nurder,

and ki dnappi ng;

(8 the court's failure to instruct
the jury on voluntary intoxication
as a defense to felony nurder

based on ki dnappi ng;

(9) the court's failure to instruct
the jury on the statute of
limtations as an absol ute defense
to felony nurder and ki dnappi ng;

and

(10) the court's failure to give
t he | ong-form excusabl e
hom ci de i nstructions.

Counsel's failure to object to these errors

I ndi vidual ly and cumul ati vel y underm nes confi dence in

t he outcone of M. Sochor's trial.

Further, counsel's

failures to object deprived M. Sochor of appellate

review of these errors. Because of counsel's failures,

on direct appeal this Court only reviewed these issues

for fundanmental error. Trial counsel failed to preserve

neritorious issues for appellate reviewto M. Sochor's
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prejudice. A hearing is warranted.

E. MR SOCHOR DI D NOT MAKE A KNOWN NG | NTELLI GENT AND
VOLUNTARY WAl VER OF ANY CONSTI TUTI ONAL RI GHT OR OF
EXTRADI TI ON
To wai ve any right guaranteed by the United States

Constitution the defendant nmust be able to nmake a

knowi ng and intelligent waiver of these rights. M.

Sochor was incapabl e of naking any such waiver. M ncey

v. Arizona, 437 U S. 385 (1978); Mranda v. Arizona, 384
U S. 436 (1966).

M. Sochor's rights were violated when the State
exploited his nental disabilities stemm ng from organic
brai n damage, Mani c-Depressive Il ness and Attention
Deficit Disorder, and his inability to make a know ng
and voluntary waiver of his rights in order to obtain a
statenent. Undue pressure by | aw enforcenent officers
resulted in M. Sochor's waiver of his rights and
statenments which were not voluntary, intelligently and
knowi ngly made. Further, M. Sochor did not nmake a
know ng and intelligent waiver of his right to testify
in his own behal f during guilt and penalty phase.
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At the evidentiary hearing, M. Sochor presented
evi dence of his various and severe nental illnesses and
brai n damage in support of his Ake claimand clai mof
I neffective assistance of trial counsel at the penalty
phase. The sane conditions were pled as a basis for M.
Sochor's inability to make any kind of waiver know ngly
and intelligently. However, the |ower court found that
the clains were "legally insufficient"” (Supp. PCR 114).
The lower court erred. M. Sochor has pled a factual
predicate that is not conclusory as to this claim An
evidentiary hearing shoul d issue.

F. THE PROCEDURE FOR APPO NTI NG AND FUNDI NG SPECI AL

ASSI STANT PUBLI C DEFENDERS AND EXPERT W TNESSES I N
BROMRD COUNTY CREATES CONFLI CTS OF | NTEREST

The co-m ngling and easy transfer of funds between
court costs accounts, fromwhich special public
def enders and wi tnesses are paid, and Judi ci al
Adm ni strative funds, such as sal ari es and wages,
creates a conflict of interest for all circuit court
judges. This conflict prevents the judge from bei ng

I ndependent and neutral. Ward v. Village of
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Monroeville, 409 U S. 57 (1972).

The | ower court denied a hearing on this claim
because it is "legally insufficient" (Supp. PCR 115)
M. Sochor has pleaded facts with sufficient specificity
to warrant an evidentiary hearing. M. Sochor hereby
preserves argunents as to the constitutionality of the
death penalty, given this Court's precedents.
G  CONCLUSI ON
The prejudice that results fromthe failures of
trial counsel is yet further exacerbated by the fact
that the sentencing order was prepared by the State.
Fol | owi ng conpl ete evidentiary devel opnent, M. Sochor
shoul d be afforded a new penalty phase. An evidentiary
hearing on this issue is warranted
ARGUMVENT V

COUNSEL' S FAI LURE TO GBJECT TO
UNGCONSTI TUTI ONAL JURY | NSTRUCTI ONS

A. AGERAVATI NG Cl RCUMSTANCES

At the tinme of M. Sochor's trial, 8921.141, Fla.
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Stat., provided for the foll owi ng aggravati ng
ci rcunst ances:

(b) The defendant was previously

convi cted of another capital felony or
of a felony involving the use or threat
of violence to the person.

* * *

(d) The capital felony was commtted
whi | e the def endant was engaged, or was
an acconplice, in the commssion of, or
an attenpt to conmt, or flight after
commtting or attenpting to conmt, any
robbery, sexual battery, arson,

burgl ary, kidnapping, or aircraft
piracy or the unlawful throw ng,

pl aci ng, or discharging of a
destructive device or bonb.

* * *

(f) The capital felony was col d,
cal cul ated and prenedit at ed.

* * *

(h) The capital felony was especially
hei nous, atrocious, or cruel.

The United States Suprene Court's opinions in

Richnmond v. Lewis, 113 S. &. 528 (1992), and Espi hosa

v. Florida, 112 S. &. 2926 (1992), require a

resentencing before a jury in M. Sochor's case.
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M. Sochor's penalty phase jury was not given "an

adequat e narrowi ng construction," but instead was sinply
instructed with the facially vague statutory | anguage.
Fol | ow ng the death recommendati on, the sentencing judge
| nposed a death sentence. Under Florida |aw, the judge
was required to give great weight to the jury's verdict.
Id.

Trial counsel failed to object. Trial counsel had
no strategic reason for his failure to object. He was
ineffective for not doing so. To the extent the issue
coul d have been presented on direct appeal, appellate

counsel was ineffective for not raising the i ssue on

di rect appeal .

B. BURDEN SHI FTI NG
The State nust prove that aggravating circunstances

outweigh mtigation. State v. D xon, 283 So. 2d 1 (Fla.

1973), cert denied 416 U S. 943 (1974). This standard

was not applied to M. Sochor's capital sentencing phase
and counsel failed to object to the court and prosecutor
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I nproperly shifting to M. Sochor the burden of proving

whet her he should live or die. Millaney v. WIlbur, 421

U S 684 (1975). Relief is warranted.
C. CALDWELL ERRCR

M. Sochor's jury was repeatedly instructed by the
court and the prosecutor that its role was nerely
"advisory." Defense counsel did not object to this
erroneous instruction. Here, the jury's sense of
responsi bility woul d have been di m ni shed by the
m sl eadi ng comments and instructions regarding the its
role in sentencing. This dimnution of the jury's sense
of responsibility violated the E ghth Anendnent.

Caldwell v. Mssissippi, 472 U S. 320 (1985).

Thr oughout the proceedings in M. Sochor's case, the

| oner court and the prosecutor frequently nade
statenents about the difference between the jurors’
responsibility at the guilt-innocence phase of the trial
and their non-responsibility at the sentencing phase.
Relief is warranted.

D. AUTQVATI C AGGRAVATI NG Cl RCUMSTANCE
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M. Sochor was convicted of first degree nurder,
wi t h ki dnappi ng as the underlying felony. The jury was
instructed on the "felony nurder" aggravating
circunstance. The trial court subsequently found the
exi stence of the "felony nmurder" aggravating factor (R
276).

The jury's deliberation was obviously tainted by the

unconstitutional and vague instruction. See Sochor v.

Florida, 112 S. C. 2114 (1992). The use of the
underlying felonies as an aggravating factor rendered

the aggravator "illusory" in violation of Stringer v.

Black, 112 S. . 1130 (1992). Because the jury was
I nstructed regarding an automatic statutory aggravati ng
circunstance, M. Sochor entered the penalty phase
already eligible for the death penalty, whereas other
simlarly (or worse) situated petitioners would not.
The death penalty in this case was predicated upon
an unreliable automatic finding of a statutory
aggravating circunstance.

Trial counsel's failure to object, whichis a
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cogni zable claimin Rule 3.850 proceedi ngs (see, e.d.,

Davis v. State, 648 So. 2d 1249 (Fl a.4th DCA 1995)),
constituted ineffective assistance. No tactical notive
existed for failing to object. An evidentiary hearing
I S warranted.

ARGUMENT VI

MR SOCCHOR IS | NNOCENT OF FI RST DEGREE
MURDER AND OF THE DEATH PENALTY
The United States Suprene Court has held that, where
a person convicted of first degree nurder and sentenced
to death can show either innocence of first degree
nmurder or innocence of the death penalty, he is entitled
torelief for constitutional errors which resulted in

the conviction or sentence of death. Sawer v. Witley,

112 S. G. 2514 (1992).2¢ This Court has recogni zed that
I nnocence of the death penalty also constitutes a claim

Scott (Abron) v. Dugger, 604 So. 2d 465 (Fla. 1992).

24 According to Sawyer, where a death sentenced
I ndi vidual establishes innocence, his clains nust be
consi dered despite procedural bars.
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M. Sochor can show both i nnocence of first degree
murder and i nnocence of the death penalty.

O the four aggravating circunstances found by the
trial court, all are invalid. M. Sochor's jury was
gi ven unconstitutionally vague instructions on the cold,
cal cul ated, and preneditated and hei nous, atrocious, and
cruel aggravating circunstances. This Court |ater
determned that, as a matter of |law, the cold,
cal cul ated, and preneditated aggravating circunstance
did not apply. As a result, these two aggravating
ci rcunst ances cannot be relied upon to support M.
Sochor's death sentence.

The aggravating circunstance of "prior conviction of
a crime of violence" depends upon the validity of the
prior conviction. However, that conviction is invalid.
Thi s aggravating circunstance cannot support M.
Sochor's deat h sentence.

The fourth aggravating circunstance -- "in the
course of a felony" -- has been held insufficient

standing alone to establish death eligibility. Renbert
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v. State, 445 So. 2d 337 (Fla. 1984); Proffitt v. State,

510 So. 2d 896 (Fla. 1987). Further, as discussed
el sewhere in this pleading, M. Sochor's jury was
I nproperly instructed that it could consider
" ki dnappi ng" and the uncharged crine of "sexual battery"
to support this aggravator.
Furthernore, M. Sochor's death sentence is
di sproportionate. Here, the lack of aggravating
ci rcunst ances coupled with the avail abl e but unpresented
evi dence of mtigation render the death sentence
di sproportionate. M. Sochor is innocent of the death
penal ty.

ARGUMENT VI |

THE RULES PRCH Bl TI NG MR SOCHOR S
LAWYERS FROM | NTERVI EW NG JURCRS ARE
UNCONSTI TUTI ONAL

Florida Rule of Professional Responsibility Rule 4-
3.5(D)(4) provides that a l|lawer shall not initiate
conmmuni cati ons or cause another to initiate comunications
with any juror regarding the trial.

This prohibition inpinges upon M. Sochor's right to
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free association and free speech. This rule is a prior
restraint. This prohibition violates equal protection in
that a defendant who is not in custody can freely approach
jurors to ascertain if juror msconduct occurred, while an
I ncar cerated defendant is precluded fromso doing. Death
sentenced i nmates are so precl uded.

This prohibition restricts M. Sochor's access to the
courts. Relief is warranted.

ARGUVENT VI I |

FLCORI DA' S DEATH PENALTY
UNCONSTI TUTI ONALLY PERM TS CRUEL AND
UNUSUAL PUNI SHVENT
Florida's death penalty statute denies M. Sochor his
right to due process of |aw and constitutes cruel and
unusual punishnent on its face and as applied to this
case. Execution by electrocution and/or lethal injection
constitutes cruel and wunusual punishnment under the
constitutions of both Florida and the United States. M.

Sochor her eby preserves ar gunment s as to t he

constitutionality of the death penalty, given this Court's
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precedents.
ARGUMENT | X
THE CUMULATI VE ERROR ARGUMENT
M. Sochor did not receive the fundanentally fair
trial to which he was entitled under the E ghth and

Fourteenth Anendnents. See Heath v. Jones, 841 F. 2d 1126

(11th Gr. 1991). It failed because the sheer nunber and
types of errors that occurred in his trial, when
considered as a whole, virtually dictated the sentence
that M. Sochor ultimately received.

The flaws in the systemwhich sentenced M. Sochor to
death are nmany. They have been pointed out not only
t hroughout this brief, but also in M. Sochor's direct
appeal . Wiile there are neans for addressing each
I ndi vidual error, addressing each error only on an
I ndi vi dual basis will not afford constitutionally adequate
saf equards against M. Sochor's inproperly inposed death
sentence. This error cannot be harm ess. The results of
the trial and sentencing are not reliable. Relief is
war r ant ed.
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CONCLUSI ONS AND RELI EF SOUGHT

Based upon the foregoing and the record, M. Sochor
respectfully urges this Court to reverse the | ower court
order and grant a newtrial and penalty phase, grant an
evidentiary hearing on the outstanding clains and grant

such other relief as the Court deens just and proper.
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