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ARGUMENT | N REPLY

ARGUMENT |

I T WAS ERROR FOR THE LOWER COURT TO

DENY MR, SOCHOR A NEW PENALTY PHASE

FOLLOW NG THE EVI DENTI ARY HEARI NG

The State asserts that the trial court correctly

denied M. Sochor's claim that his trial counsel was
I neffective at his penalty phase. In its argunent the
State echoes the Ilower court's finding that tria
counsel's strategy was "reasonable,” that the additional
testinony presented at the evidentiary hearing was
“cunmul ative" and that the nental health evi dence presented
was "alnost identical" to that adduced at trial. Thi s
argunent is at odds with the prevailing law and is not
borne out by the record.

The Eleventh Circuit Court of Appeals has set forth

the proper analysis for investigation om ssion in death



penalty cases:

First it nust be determ ned whether a
reasonabl e investigation should have
uncovered such mtigating evidence. |If
so, then a determ nation nust be nade
whet her the failure to put this evidence
before the jury was a tactical choice by
trial counsel. If so, such a choice
must be given a strong presumption of
correctness and the enquiry is generally
at an end. If however the failure to
present the mtigating evidence was an
oversight and not a tactical decision,
then a harm essness review nust be made
to determne if there is reasonable
probability that, but for counsel's
unpr of essional errors the result of the
proceedi ng woul d have been different.

M ddl eton v. Dugger, 849 F.2d 491, 493 (11th Cir. 1988).
Both the |lower court's and the State's analysis fall well
short of this standard.

The record of the Rule 3.850 evidentiary hearing
establ i shed unequi vocal ly that trial counsel did not start
his penalty phase investigation until after the guilt
phase was over. Both Charles and Rosemary Sochor
testified that they were not contacted by trial counsel
until the trial was under way (T. 135, T. 198) and that
counsel neither enquired about M. Sochor's background nor
spent any nore than half an hour preparing them (T. 198).

Kat hy Cooper testified that she was not contacted by



anyone until her nother called her the night that M.
Sochor was found guilty (T. 210) and that she only
testified at her own insistence and not on any request
from trial counsel (T. 212). She spent "maybe two
m nutes" talking wth trial counsel before taking the
stand (T. 212). The record of the penalty phase shows
t hat Kat hy Cooper, Rosenmary Sochor and Charl es Sochor were
not subjected to traditional direct exam nation about M.
Sochor's |ife but rather asked to prepare statenents that
they would like the jury to hear. Trial counsel was
actually delegating the responsibility of devel oping
mtigation to the witnesses thensel ves. Essentially trial
counsel abandoned his responsibility to M. Sochor to
three lay witnesses who could not be expected to have a
t hor ough under standi ng of Ei ghth Amendnent jurisprudence

and understand the nature of mtigation in a penalty phase

of a capital trial. This was not "reasonable" and did not
represent a "very thorough investigation."” (Answer Brief
at 11).

Mor eover, the nunerous other w tnesses presented at
M. Sochor's evidentiary hearing were not even contacted

by trial counsel. Several other famly nenbers, schoo



teachers and friends who woul d have been ably willing and
ready to testify were never even telephoned by trial
counsel . Had they been asked, they would have been
willing to testify at M. Sochor's capital trial. Thi s
does not constitute the "very thorough investigation”
clained by the State, (Answer Brief at 11), nor does it
pass constitutional nuster.

Trial counsel was simlarly inconpetent in his
I nvestigation of M. Sochor's nental health mtigation.
The State clains that the evidence presented by M.
Sochor's post conviction counsel at his evidentiary
hearing was "al nost identical"” to that adduced at trial
fromDr. Zager, Dr Ceros-Livingston and the State's tri al
expert, Dr. Castillo. Answer Brief at 16. This is not
borne out by the record. First of all, the purpose of Dr.
Zager and Dr. Ceros-Livingston's evaluation was not to
devel op nental health mtigation, but sinply to eval uate
M. Sochor for conpetency and sanity, a fact which the
State notably omts formits argunent. The reports of Dr.
Zager and Dr. Castillo indicate that they were nerely
asked to address conpetency and sanity and make no

reference to the presence or absence of mtigating



factors. See Defense exhibit 3, October 21, 1987. See
al so Dr. Ceros-Livingston's evidentiary hearing testinony,
T. 553-554. The Eleventh Circuit has held that

Regardi ng nental health mtigating
evidence our court has distinguished
between its use during the guilt phase
to establish conpetency to stand trial
and presenting nental health mtigating
evi dence at the penalty phase:

"There is a great difference between
presenting evi dence to establ i sh
I nconpetency at trail and failing to
pursue nental health mtigating evidence
at all. One can be conpetent to stand
trial and yet suffer formnental health
problenms that the sentencing jury and
j udge shoul d have had an opportunity to
consi der. Blanco v. Singletary, 943
F.2d 1503 n. 147 (11th Cir. 1991).

Where nental health mtigating evidence
was avail able and absolutely none was
presented [by counsel] to the sentencing
body and no strategic reason was put
forward for this failure” our court
determ ned that this omssion was
obj ectively unreasonable.” [d. citing
M ddl eton v. Dugger, 849 F.2d 491, 493-
95 (11th Cir. 1988).

Hardwi ck v. Crosby, 320 F.3d 1127, 1163-64 (11th GCr.

2003) . The sane considerations apply equally to M.
Sochor's case. "The primary purpose of the penalty phase
Is to ensure that the sentence is individualized by

focussing on the particularized characteristics of the

5



defendant." Brownlee v. Haley, 396 F.3d 1043, 1074 (1l1th

Cr. 2002), citing Cunninghamv. Zant, 928 F.2d 1006, 1019

(11th Cir. 1991). To address the particularized
characteristics of a defendant in any neaningful way it is
necessary to performa nuch nore in-depth eval uation than
that required for the determ nation of conpetency and/or
sanity. Conpetency and sanity are purely | egal concepts.
As such they are narrowy defined, and to determ ne their
presence or absence, only a relatively few nunmber of
gquestions have to be answered. By contrast, nental health
mtigation is a nmuch nore open ended concept. Since the
Ei ght h and Fourteenth Anmendnents require that sentencer
"not be precluded fromconsidering as a mtigating factor
any aspect of a defendant's character or record and any of
the circunstances of the offense that the defendant
proffers as a basis for a sentence of |ess than death,”

Lockett v. Ohio, 486 U S. 586, 604, it requires a nuch

nore t horough evaluation on the part of the nental health
pr of essi onal . Thus the developnent of nental health
mtigation requires a nmuch nore thorough investigation in
to the defendant's background, i ncluding obtaining

collateral information in order to find out about those



aspects of the defendant's life and the offense that woul d
all ow the sentencer to make a neani ngful decision as to
sentence. This was manifestly not done in M. Sochor's
case.

Trial counsel's preparation and exam nation of Dr.
Zager and Dr. Ceros-Livingston revealed a total |ack of
awareness of the nature of mtigation. As Dr. Ceros-
Li vingston testified on cross examnation at the
evidentiary hearing, no background materials had been
supplied to the experts up front. No jail records, school
records or mlitary records were provided to the doctors.
See T. 555-556. They had not been given any access to any
famly or friends of M. Sochor for any independent
verification of his childhood experiences and substance

abuse history. Id.* Nor indeed could they have been,

1 The State conplains that nmuch of the material supplied to
M. Sochor's experts prior to the evidentiary hearing were prison
records generated after M. Sochor's death sentence was inposed.
Adm ttedly, the background materials provided to Dr. From ng and Dr.
Greer contained prison records generated after M. Sochor's capital
trial and sentence of death, in addition to the aforenentioned
records dating frombefore his trial. However, to the eextant that
any of the experts relied on these records, they served nerely to
suppl enment the information contained within the docunents generated

prior to M. Sochor's trial. For exanple, Dr. Geer testified that
prison nedical records indicated that M. Sochor was being treated
with Lithiumfor manic depressive illness, and that this was

consistent with the jail records and Dr. G eer's own clinical
di agnosi s.



since at that time M. Rich had no idea of what the famly
menbers knew and could describe. VWhet her these
evaluations were adequate for sanity and conpetency
determ nations is a separate and distinct issue fromthat
of mtigation.

Dr. Zager and Dr. Ceros-Livingston were obliged to
rely entirely on their own observations and testing of M.
Sochor, based on M. Sochor's self-reporting. Thi s
I nevitably dimnished the value of the testinony of Dr.
Zager and Dr. Ceros-Livingston. |In particular, it opened
t he door to an accusation by the State that M. Sochor was
self-serving, which in turn rendered their testinony |ess
conpel | i ng. Had Dr. Zager and Dr. Ceros-Livingston had
the benefit of such independent corroboration of M.
Sochor's |ife history as well as proper instructions from

counsel, the outcone would have been different.?

2 This is particularly true given Dr Ceros-Livingston's
conclusion that M. Sochor exhibited a tendency to malinger. Had she
had access to famly nmenbers to verify M. Sochor's history of
poverty, abuse, neglect, physical abuse and enotional trauma, as well
as substance abuse, her findings would have been different. While
admttedly Dr. Ceros-Livingston did not think that her concl usions
woul d have been different had she had access to the docunents
provided to Dr. From ng and Dr G eer, she never was afforded the
chance to speak to any famly nenmbers. She was not in a position to
know or say what her conclusion would have been had she been afforded
that opportunity. The State's reliance on her evidentiary hearing
testinmony as rebuttal is therefore m splaced.

8



At the evidentiary hearing Dr. From ng established the
absolute necessity of reviewing extensive background
i nformati on about the subject, including docunentary
evi dence and interviews with famly nenbers:

[by Dr. Froming] Okay, first of all in
doi ng a neuropsychol ogi cal evaluation
you're |ooking for wvarious areas of
potential risk factors. And when you
| ook at these various areas, you are
attenpting to determ ne whether or not
there is a possibility of the existence
of brai n damage.

If there are no risk factors there, then
| generally wll not proceed with the
eval uati on. So | was very careful to
kind of conmb through all of this and see
if, in fact, there was an evaluation
really warranted.

(T. 435).

Thus, while Dr. Fromng determ ned the need for
neur opsychol ogi cal testing from her review of background
I nformation, such a course was not open to Dr. Ceros-
Li vingston or Dr. Zager because they were not provided
wth these resources. Had such background information
been made available, the nultiple risk factors for
potential brain danage were apparent. Dr. From ng noted
risk factors including M. Sochor's nother's snoking

during pregnancy; a conplicated birth involving the use of



forceps; nunerous head injuries caused by physical abuse;
M. Sochor's childhood head banging; his fall from a
horse; a fall fromthe bl eachers at school; his fall onto
atoy tin horn resulting in the horn being ramed up into
his soft palate; a notor cycle accident involving | oss of
consci ousness; al cohol abuse; binge drinking;, and severe
famly violence (T. 435-436). All of these factors
I ndi cate possible brain injury and dysfunction and shoul d
have been factored into the Doctors' eval uations. Because
they were not, the evidence of M. Sochor's brain damage
was not discovered or presented to the jury.?
Additionally, trial counsel's failure to provide his
experts wth access to famly nenbers neant that the
experts never heard the true nature and extent of the
endem c famly violence within the Sochor hone. Wiile it
Is true that M. Sochor did report sone chil dhood physi cal
abuse, the extent and gravity of his childhood trauma

could only have been nade avail abl e through i nterviews of

3 The State contends that Dr. From ng's testinmony shoul d not
be considered in determ ning M. Sochor's clainms because she was not
personal |y available in 1989 for the penalty phase. The State's
assertion is absurd. The issue is not whether Dr. From ng was
personably avail abl e, but whether conpetent neuropsychol ogi cal
testing should have been afforded M. Sochor at the time of his
trial. The State does not contend that the type of eval uation
performed by Dr. From ng was not avail able in 1989.

10



fam |y menbers. Had this been considered, evidence of M.
Sochor's post traumatic stress disorder would have been
uncovered and avail able to be presented to the jury.

Even despite the shortcom ngs of the findings of Dr.
Zager and Dr. Ceros-Livingston in ternms of devel oping
mental health mtigation, the self-revelations nmade to
t hese doctors by M. Sochor should have put trial counsel
on notice that further nental health investigation was
necessary. Dr. Zager found that M. Sochor had a history
of substance and al cohol abuse, including a history of
al coholic bl ackouts. However trial counsel failed to
i nvestigate the logical corollary of this finding by
having M. Sochor's brain functioning eval uat ed. Tria
counsel should have been aware that excessive substance
abuse can lead to brain injury and functional deficits.
Had he done so through the use of a neuropsychol ogi st he
woul d have di scovered extensive brain damage which woul d
have supported statutory and non-statutory nental health
mtigation. Dr. Froming testified that M. Sochor
sufferers from brain damage caused in part by his
excessive ingestion of LSD. The failure to follow up M.

Sochor's reports to Dr. Zager about his alcohol and

11



substance abuse thorough appropriate neuropsychol ogi cal
testing is not "reasonable" and does not constitute "a
very thorough investigation".

Simlarly, trial counsel was on notice that M. Sochor
was being nedicated with Lithium He should have
I nvestigated the uses of Lithium and would thus have
di scovered that it is a psychiatric nedication used in the
treatment of mani c depressive illness or bipolar disorder.
Had he investigated further, he would have been able to
ascertain that M. Sochor does indeed suffer from bipolar
di sorder. At the evidentiary hearing Dr. Geer testified
that M. Sochor exhibited "tangentiality" and "flight of
| deas” both typical of manic depressive illness (T. 391)
and that he exhibited inappropriately euphoric behavior
(T. 393). |If trial counsel had foll owed up the avenue of
M. Sochor's bipol ar disorder, he would have been able to
present M. Sochor as an individual with major psychiatric
di sorder which would better explain his actions and pride
an individualized sentence which took account of M.
Sochor's individual circunstances. These nental health
I ssues form the basis of statutory and non statutory

mtigating circunstances which shoul d have been presented

12



to the triers of fact who would have been obliged to
consi der them

[ T he Eighth and Fourteenth Amendnents
require that the sentencer not be
precl uded from considering as a
mtigating factor any aspect of a
defendant's character or record and any
of the circunstance of the offense that
t he defendant proffers as a basis for a
sentence | ess than deat h.

Eddi ngs v. Okl ahoma, 465 U.S. 104, 110, quoting Lockett v.

Ohio, 486 U.S. 586, 604. M. Sochor's brain damage, his
bi pol ar di sorder and his post traumatic stress disorder,
together with the statutory nental health mtigating
ci rcunst ances t hey support, shoul d have been consi dered by
the jury. Because of trial counsel's inconpetence they
wer e not.

By no stretch of the i magi nati on can t hese si gnificant
disabilities be described as "in nost respects identical"
to the substance abuse di sorder and anti soci al personality
suggested by the trial experts. The only way in which
they are simlar is that there is a diagnosis at all, as
opposed to a conclusion that M. Sochor was in sound
mental health. The diagnoses of mani c depressive ill ness,

brai n damage, PTSD, and substance abuse di sorder are not

13



fungi ble. They are separate and distinct psychiatric and
psychol ogi cal condi ti ons W th di fferent causes,
mani f estati ons and synptons. The State's all egation that

this nental heath evidence was In  nost respects
I dentical"” to that adduced at trial (Answer Brief at 13)
IS inaccurate to the point of frivolity.

The State simlarly conplains that the | ay w tnesses'
testinony is cunulative and offers little to that adduced
at trial. The record shows that this is not so. First of
all, there were certain mtigating circunstances that were
briefly touched on at trial but of which the true extent
and severity was not disclosed. The graphic horror of the
physi cal abuse that M. Sochor suffered growng up is a
case in point. That M. Sochor was beaten frequently wth
a belt (T. 215) that was doubled up to fashion a very
thick strap (T. 240), and that he was kicked repeatedly
and punched wth a fist (T. 216) was not graphically
described to the jury. The fact that these beatings
sonetines resulted in M. Sochor being rendered
unconscious (T. 241) was not presented to the jury. This

was relevant, not only as mtigation its own right, but

al so to show an etiology for the brain damage that should

14



have been presented as a nental health mtigating
ci rcunst ance.

The same argunent applies to the neglect and poverty
suffered by M. Sochor as a child. Wile this was alluded
to by Rosemary Sochor in her prepared statenent that was
read to the jury, the true extent of the chil dhood negl ect
was not brought out at M. Sochor's penalty phase. The
negl ect by Rose Sochor is evident from her evidentiary
hearing testinony that she refused to interfere when her
husband beat Dennis and the other children because she
| oved Charles and was afraid that he would | eave (T. 114,
218). Ms. Sochor's neglect of her son was a nonstatutory
mtigator that should have been presented to the jury.

Li vingston v. State, 565 So. 2d 1288, 1292 (Fla. 1988).

Simlarly, the true extent of M. Sochor's childhood
poverty was not presented to the jury. Bl ai ne Sochor
testified at the evidentiary hearing that it was not
uncommon for the children to have to hunt for food (T.
247). He al so renmenbered suffering fromboils on his | egs

which he attributed to malnutrition (T. 247). See Foster

v. State, 654 So. 2d 112, FN5 (Fla. 1995) (trial court

found as nonstatutory mtigation (anong others) the

15



def endant's poverty).

Several famly nenbers and others testified to

positive character traits which were not presented at

trial, a point which the State conveniently omts to
menti on. For exanple, Helen Foley testified as to M.
Sochor's artistic ability (T.303). This was sonething

which was not brought out at trial at all despite the
State's argunent.

The State conpletely m scharacterizes the testinony
offered by Louis LaScala and Christine Thatcher as
"l'imted" to M. Sochor having "basketball talent" and
"acting talent" (Answer at 26, 27). To the contrary,
t hese witnesses offered first-hand testinony regardi ng M.

Sochor's inabilities to function. M. LaScala testified

that M. Sochor sonme basketball abilities limted to
shooting, but that he was introverted, could not interact
wth other nenbers of the team and would "di sappear” on
the court (T. 280). Ms. Thatcher testified that M.
Sochor's performances were strange, and that people were
unconfortable and unable to accept how different M.
Sochor was (T. 266).

The State simlarly tries to dismss the fact that

16



"Lascal a never neet [sic] Sochor's parents" (Answer 27).
This fact is significant because M. LaScala testified
t hat as a basketball coach in a small town, he knew "90 to
95 percent"” of the players' parents, and that it was "very
unusual " (T. 276) to not know M. Sochor's parents. This
again is synptomatic of M. Sochor's dysfunctional
upbri ngi ng.

The State fails to address the testinony of Father
Melvin Fox that within one school year M. Sochor's
personality changed, he was on a "downward spiral," he
became unnotivated and depressed, and he no |onger
participated in student life (T. 293). Fr. Fox also
testified that M. Sochor was a loner, a follower, and
t hat he suspected an "abusive situation" (T. 294). None
of this significant information was elicited at trial.

The sane considerations apply to the presentation of
\Y/ g Sochor's childhood traum, anot her recogni zed
mtigating circunstance. M. Sochor's early years were
mar ked by nunmerous physical accidents which should have
given trial counsel further clues as to the possibility of
brain inpairnent. Adm ttedly, Charles Sochor had

testified at the penalty phase as to M. Sochor's acci dent

17



wth the toy tin horn which punctured his soft palate.
However, the effects of such an injury, or the nunerous
ot her instances of physical trauma, sone of which resulted
in |oss of consciousness to M. Sochor, were not fully
devel oped.

Furthernore, there was no nention at all at the
penalty phase of the pervasive sexual and enotional abuse
that perneated the Sochor household during M. Sochor's
chil dhood and teenage years. The State conpl ains that
“"the only additional information provided by the parents
and the siblings involved events not directly related to
or even known by Appellant.” Answer Brief at 26.
However, the State notably fails to nmention the fact that
this kind of childhood trauma can result from factors
whi ch are not specifically known to the patient but cause
an at nosphere of m strust and uncertainty in the hone. As
Dr. Fromng testified, it is not necessary to be
consciously aware of the traumas experienced by other
famly nmenbers to be traumatized in turn by them

[by Dr. Fromng] [Flamly nenbers knew
sonet hi ng had happened to Mel anie. Wen
| woul d ask them about it they knew t hat

there was a severe change in her
personality around the age of 11 or 12

18



and she becane regressive and began
withdrawing form the famly. She had
devel oped a significant hatred of Gary
and to this day has difficulty even
being in the sanme hotel with him

So, | mean it's apparent in the
fam ly tensions that kids pick up that
sonething is going wong in the famly.

(T. 457).

Simlar considerations apply to the famly histories
rel ated by Charles and Rosemary Sochor. Charles Sochor's
own traumatic childhood in turn adversely reduced his
ability to function in the role of a caring parent to his
ten children. Because he never knew what a norm
chi | dhood was, he was never able to provide it for his
chil dren. This, together with the effects of his own
traumas on his actions, nade for additional famly
tensi ons which affected M. Sochor, even though he was not
aware of their specific cause. These facts are part of
the picture that should have been painted at trial to
ensure \V/ g Sochor was af f or ded t he requisite
I ndi vi dual i zed sentenci ng, but which the jury never heard.
The presentation of mtigation is not a nere |ist of

factors that can be checked off on alist, and the State's

i nsistence that this information is not rel evant shows a

19



concrete approach in conflict with Ei ghth Anmendnent
jurisprudence.

The State's dismssal of the evidentiary hearing
testinony as to M. Sochor's drug and al cohol habit is
simlarly msplaced. Again, while sone superficial
reference was nmade to these issues by Charles Sochor at
the penalty phase, the graphic extent of M. Sochor's
prior drug habit was not presented to the jury. As Bil
Mtchell testified at the evidentiary hearing, "During the
year 1971, we'll say, Dennis and | together conservatively
tri pped over 150 tines" (T. 154). The penalty phase jury
was not presented with anything |ike this specific graphic
t esti nony. Once again, it is quantitatively and
qualitatively superior to that presented by defense

counsel at the penalty phase." State v. lLara, 581 So. 2d

1288, 1290 (Fla. 1991). Again the State's argunent is
m sl eadi ng and not borne out by the record.

Mor eover the State's assertions regarding M. Sochor's
i ntoxication on the night of the crime are fatally
| nconsi stent. First of all, the State alleges that,
"Critical to [the] diagnosis that statutory mtigation

existed is a requirenent that Sochor was significantly

20



I ntoxi cated on the night of the nurder."” Answer Brief at
24. This is not actually the case. Dr. Geer's finding
of statutory nmental health mtigating circunstances was
predi cated on a conbi nation of sonme al cohol consunption
conmbi ned with M. Sochor's pre-existing bipolar disorder.
Dr. Geer further testified that even a small anount of
al cohol would have had an effect given M. Sochor's
condition and his previous abstinence for over a year (T.
399). M. Sochor's appearance sone hours before or after
the nmurder are sinply not gernane to his state at the tine
of the crine.

Furthernore, the State's position is internally
Il nconsi stent. In arguing that the nental heal t h
mtigation adduced at the evidentiary hearing was
"virtually identical" to that presented during the guilt
phase of M. Sochor's capital trial, the State argues that
Dr. Zager was of the opinion that M. Sochor suffered from
an al coholic blackout at the time of the crine. Yet now
it says that there is no evidence that M. Sochor was
i ntoxicated at all. The State cannot have it both ways.
On the one hand the State seeks to bolster Dr. Zager's

testinony by stating that the evidence adduced at the
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evidentiary hearing was "virtually identical" to that at
the trial, and then it disputes any intoxication at all
notw thstanding its conplete failure to rebut Dr. Geer's
testinony regarding the interaction of alcohol with manic
depressive ill ness.

Additionally the State conpletely ignores the
testinmony of Gary Sochor regarding his conduct on the
evening of the crine. At the evidentiary hearing Gary
Sochor testified that Dennis Sochor had becone agitated
because he (Gary Sochor) had begun kissing the victimin
the car (T. 347). It is the conbination of Gary Sochor's
admtted provocative behavior with M. Dennis Sochor's
consunption of alcohol after a |ong abstinence, and his
preexisting brain damge and bipolar disorder, which
establishes the existence of the statutory nental health
mtigation. The State's argunent is m splaced.

Both the State and the | ower court apparently failed
to understand the interplay and connections between the
expert testinmony and |lay w tness testinony. The State
I gnores that fact that even that evidence that was
presented at the penalty phase was done in a pieceneal and

haphazard fashion wthout regard for the integrated
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pi cture of M. Sochor that would have permtted a truly
I ndi vi dual i zed sentenci ng. This is evidenced by tria
counsel's delegation of his duty to present mtigating
evidence to his witnesses and instructing themto read a
statenent to the jury rather than any i ndependent pl anni ng
or strategy. Wt hout expert testinony to explain the
significance of many of the events relayed by the
W t nesses, the true inpact on M. Sochor was | ost and the
jury was not able to <consider the individualized
sentencing that M. Sochor was entitled to.

The record of the evidentiary hearing shows clearly
that it was only after M. Sochor's conviction for first
degree nurder that trial counsel began to give any thought
to the penalty phase. As this court has recently
enphasi zed, "a defendant's penalty phase attorney clearly
must have adequate tinme to prepare for the proceeding to
protest the Defendant constitutional rights.” State v.
Lewi s, 838 So. 2d 1102, (Fla. 2002). I n doing so, this

Court affirnmed the standard set forth in Deaton v. Dugger,

635 So. 2d 4 (Fla. 1993). As this Curt noted in Lews,
"In Deaton the record reveal ed that defense counsel did

not prepare for the penalty phase until after the quilty
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verdi ct was returned and then spent only a m nimal anount
of time in preparation . . . and did not search for any
records to establish mtigating circunstances. State V.
Lew s, 838 So. 2d 1102 (Fla. 2002). Just as in Lew s and
Deaton, this constituted deficient performance in M.
Sochor's case.

Trial counsel's om ssions can not be put down to
strategy. As noted in M. Sochor's initial brief, M.
Sochor's trial counsel, Charles Rich, was also M.
Deaton's trial counsel. The State asserts that M. Sochor
Is attenpting torely on M. Rich's testinony in Deaton as
evi dence of what he did in M. Sochor's case. This is not
t he case. The unrebutted testinony of Charles Sochor,
Rosemary Sochor and Kathy cooper, as well as that of the
other wtnesses who never testified at M. Sochor's
capital penalty phase, shows that M. Rich unreasonably
failed to instigate penalty phase investigati on before the
trial began. Since M. Rich was not available to testify
at M. Sochor's evidentiary hearing, nobody knows whet her
he woul d have ascribed his omssions to strategy, as in
Deaton, or to oversight. M. Sochor's argunment is thus

that even if M. Rich had been available to testify at M.
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Sochor's hearing, and even if he had testified the sane
way as in Deaton that his last mnute preparation was
"strategy," just as in Deaton, this would not have cured
a finding of deficient performance. As the Eleventh
Circuit has nmade plain, a "tactical or strategic decision
IS unreasonable if it is based on a failure to understand

the law." Horton v. Zant, 941 F.2d 1462 (11th Cr. 1991).

Thus, even in the absence of testinmony from M. Rich, it
I's of no consequence whether his performance was based on
purported strategy as in Deaton or not.

The State does not address the issue of prejudice as
It appears to be confident that no deficient perfornmance
occurred. The appropriate analysis of the prejudice prong

of Strickland requires an evaluation of the totality of

the available mtigation evidence -- both that adduced at
trial and the evidence adduced in the [evidentiary

hearing] in reweighing it against the -evidence in

aggravation. Bottoson v. More, 234 F.3d 526, 534 (11th
Cir. 2002) (quoting WIllianms, 529 U S. at 397-98). It
Is clear from the record that "a reasonable probability
that the result of the sentencing proceedi ng would have

been different if conpetent counsel had presented and
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expl ai ned the significance of all the avail abl e evi dence.
Har dwi ck, 320 F.3d at 1191 (quoting WIllianms, 529 U S. at

399. Relief is warranted.
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ARGUMENT | |
I T WAS ERROR FOR THE LOWER COURT TO
DENY MR, SOCHOR A NEW GUI LT PHASE
FOLLOW NG THE EVI DENTI ARY HEARI NG
A.  GARY SOCHOR S COERCED TESTI MONY
The State contends that the trial court properly
denied M. Sochor's claimthat the State w thheld Brady*
mat erial and coerced Gary Sochor to testify against his
brot her, Dennis Sochor. The State's argunent is based on
Its assertion that no Brady violation occurred; that Gary
Sochor's evidentiary hearing testinony was not credible;
and that the State's rebuttal wtness, trial prosecutor
Kelly Hancock, was credible. Each of the State's
assertions are refuted by the record.
First of all, the fact that Gary had been coerced in
to testifying at all was appropri ate i npeachnent evi dence.
Gary Sochor's testinony was unequivocal as to the fact

t hat he was coerced through, inter alia, sleep deprivation

during the State's interrogation of him which confused
hi mfurther in his weakened nental state (T. 350). Comon
sense dictates that if the jury had been aware that M.

Sochor had been coerced into giving his statenents by a

4 Brady v. Maryland, 373 U S. 83 (1963).
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form of brainwashing, his credibility would have suffered
during the guilt phase. Gary Sochor was, after all, the
State's star witness against M. Sochor. He was the only
ot her person who was present at the tinme of the conm ssion
of the crime. Wthout Gary Sochor's testinony the State
woul d not have obtained a conviction. Prosecutor Hancock
exhi bited overwhelm ng zeal in his efforts to gain not
only a conviction but also a death sentence for M.
Sochor. If the jury had been aware of the fact that Gary
Sochor had been cornered into making untrue statenents
t hrough techniques nore usually seen in a third world
di ctat orshi p, they woul d not have believed this testinony,
and no conviction would have resulted.

Gary Sochor's testinony regarding the prom se of
I mmunity by a police officer is equally sonething that the
jury should have been nade aware of. At trial, defense
counsel specifically asked Gary Sochor if he had been
offered immunity. Gary replied in the negative. Agai n
had the jury been nmade aware of the fact that he had been
offered imunity, the conviction that Hancock wanted so
badly woul d have slipped beyond his reach. There is no

doubt that these revelations would have caused the jury
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not to believe Gary Sochor, and therefore not to find
Denni s Sochor guilty of nurder.

The State makes nuch of the lower court's findings
that Gary Sochor was not credible, and by contrast
prosecutor Kelly Hancock was "trustworthy, candid and
credible" (PCR ) The State makes nuch of the fact that
Gary Sochor could not renenber the nane of the police
officer and that a police officer would not have authority
to offer immunity anyway. However Gary Sochor is not a
| awyer, and there is no reason that the would know t hat
only a prosecutor can offer such imunity. Furthernore,
his failure to remenber which of several police officers
communi cated the imunity to himis not in itself fatal.

The | ower court found Gary Sochor's testinony to be
"unreliable and not credible" (PCR 1140). This bl anket
assertion was acconpani ed by no rational explanation save
for the fact that a police officer could not have offered
him i mmunity. The question renmains as to what he was
"incredi ble" about. This is especially true given that
the testinony at the evidentiary hearing woul d necessarily
have underm ned the State's case if it had been heard by

the jury. The | ower court provides no real explanation
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for the conclusion that Gary Sochor was "incredi bl e" ot her
than the fact that prosecutor Hancock had said that it
could not have been done because police officers cannot
offer immunity. For such a credibility determnation to
be of any assistance to this Court, it nust provide sone
detai |l ed explanation for its basis. Mor eover, that the
| ower court determ ned that Gary Sochor "incredible"” in
order to defeat M. Sochor's cl ai msays nothi ng about how
the jury would have viewed his testinony at the tine of
the penalty phase. The Second District Court of Appeals
has observed that while "a trial court's determ nati ons of
credibility are afforded great weight by a review ng
court," the focus of a court's determ nation should be on
"whether the nature of the evidence is such that a

reasonable jury may have believed it." Light v. State,

796 So. 2d 610, 617 (Fla. 2d DCA 2001). Thus, a trial
judge's capacity to determne the credibility of the
W tnesses in a post conviction notionis nore limted when
the trial judge is examning whether the particular
testi nony would have had an effect on the jury, and the
question is not whether the judge "believes the evidence

presented as opposed to contradictory evidence presented
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at trial, but whether the nature of the evidence is such
that a reasonable jury may have believed it." 1d. This
Is the analysis that M. Sochor submts is proper. The
fact that Gary Sochor's evidentiary hearing testinony
necessarily undermnes his trial testinony is even nore
conpelling rather than I|ess so. The |ower «court's
rationale for finding Gary Sochor "incredible" is flawed.

The sane considerations apply to the credibility
findi ngs made by the Court in favor of the State's wi tness
prosecut or Kelly Hancock. Neither the | ower court nor the
State offer sufficient explanation as to why he was deened
"credi bl e" despite being inpeached on cross exam nation.
By his own adm ssion, Hancock was eager to gain not only
a first degree nurder conviction, but also a death
sentence against M. Sochor. See PCR  503. Hi s
evidentiary hearing testinony also shows that his nmenory
of the trial was, at best, selective. On direct
exam nation the State asked M. Hancock if Gary Sochor had
ever told him that he (Gary Sochor) was "kissing and
fondling" the victimin the truck, to which Hancock relied
enphatically, "Never" (T. 496). He didn't say "I don't

remenber” or "I'mnot sure,” but "Never." The State asked
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If he testified to this in the deposition taken by defense
counsel, and he againreplied "No." (T. 497). Again, the
response was enphatic and suggested clear nenory.
However, in fact during the deposition Gary Sochor had
explicitly stated that he had kissed the victimin the car
and Hancock's nenory was shown to be, at best faulty.
However, no nention of this inpeachnment was nmade by either
the |ower court or the State. The kind of
m srepresentati on engaged in by Hancock did not make him
"candid, trustworthy and credible,”" but rather the
reverse. The State's assertion is not borne out by the
record. Relief is warranted.

B. | NEFFECTI VE ASSI STANCE OF COUNSEL

The lower court did not address this issue, and
neither did the State in its answer brief. M . Sochor
reiterates his point that trial counsel was ineffective in
two respects with regard to his cross exam nation of Gary
Sochor. Firstly, he was ineffective in his deposition for
failing to follow up Gary Sochor's assertion that he had
ki ssed the victimPatricia Gfford in the truck. In fact,
as Gary Sochor stated at the evidentiary hearing, he did

rat her nore than kiss her, but helped her off wth her
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sweater and fondled her breasts. The fact that Gary had
becone heavily sexual with the victimis germane to Dennis
Sochor's state of mind athe time of the crine, especially
in conmbination with M. Sochor's alcohol ingestion and
underlying psychiatric conditions detailed in Argunent I,
supra. This would have cast doubt on the preneditation
element and the cold, calculated and preneditated
aggravating circunstance. The outcone of the trial would
have been different. There was no reason for failing to

I nvestigate this fact.
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ARGUMENT [ 11
THE LOWER COURT ERRED | N REFUSI NG TO
DI SQUALI FY | TSELF FROM MR, SOCHOR' S
POST CONVI CTI ON PROCEEDI NGS
The State contends that M. Sochor's notion to
di squalify Judge Backman for conducting an inproper ex
parte heari ng was correctly deni ed as | egal l'y
I nsufficient. However the State's factual assertions
regarding the circunstances surrounding the ex parte
hearings are msleading and are not borne out by the
record.

First of all, the State asserts that M. Sochor "is

accusing the trial court of intentionally setting a

hearing without notice to him" Answer Brief at 44. This
Is not what M. Sochor all eged. M. Sochor's cl aim was
that the hearing was conducted w thout counsel for M.
Sochor being present. The State further asserts that the
| ower court was under the inpression that both parties had
been notified. That is conpletely irrelevant. The fact
remai ns that the hearing was conduct ed and several pending
noti ons were deni ed. M. Sochor was not accusing the
court of intentionally failing to inform M. Sochor's

counsel of the hearing. However the |lower court clearly
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exhibited intent by denying M. Sochor's notions outside
of presence of M. Sochor's counsel and thereby denying
M. Sochor an opportunity to offer argunment on those
notions. The State's attenpts to distinguish this instant

case from the circunstances described in Chastine V.

Broonme, 628 So. 2d 293 (Fla. 4th DCA 1993). | n ot her
words, it is immterial whether the ex parte hearing
resulted froman intentional om ssion to provide notice to
M. Sochor or froman adm nistrative oversight. The fact
remai ns that ex parte conmunication occurred and caused
M. Sochor to fear that, due to the | ower court's bias, he
would not receive a fair hearing in front of Judge
Backman. The fact that further public records hearings
were conducted after the ex parte hearing does not cure
the fear of judicial bias that resulted fromthe ex parte
comruni cation. M. Sochor's notion was | egally sufficient
bei ng based on sound case law. It was error for the | ower

court to deny the notion. Relief should be granted.
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ARGUMENT |V

THE LONER COURT ERRED I N SUMVARI LY
DENYlI NG SEVERAL OF MR SOCHOR S CLAI MS

The State clains that the | ower court's summary deni al
of certain of M. Sochor's clains relating it ineffective
assi stance of counsel pretrial and at guilt phase was
correct. However the State i gnores the basic standard for
granting an evidentiary hearing whichis that if the files
and records do not conclusively showthat the defendant is
entitled to no relief, and evidentiary hearing must be

gr ant ed. See e.qg. Denps v. State, 416 So.2d 808 (Fla

1982). The State also ignores the fact that a trial court
may not sunmarily deny without "attach[ing] portions of

the files and records conclusively show ng the appell ant

is entitled to no relief,"” Rodriguez v. State, 592 So.2d

1261 (2nd DCA 1992), which was not done in this instance.

The State opposed, and the |ower court denied, an
evidentiary on certain of the allegations alleging
I neffective assistance of trial counsel at the guilt phase
of M. Sochor's capital trial. First, the State opposed
an evidentiary hearing with reference to certain of these

matters relating to the pretrial statenments of Gary Sochor
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whi ch coul d have been used to inpeach his trial testinony
but which were not adequately disclosed to the jury. This
Claim was pleaded as either a Brady violation or
I neffective assistance of counsel. In this case, trial
counsel is deceased, a fact which the |lower court took
judicial notice of at the evidentiary hearing (T. 487).
He was t herefore not avail able for post conviction counsel
to talk to. Accordingly, this claim was plead in the
al ternative.

The State clains that the trial court was correct in
sunmarily denying this claimsince it was refuted by the
record. Answer Brief at 47. However the State notably
fails to nention the fact that the State's Response to M.
Sochor's Rul e 3.850 noti on appended non-record material to
argue these specific allegations should be denied w thout

an evidentiary hearing. See McCain v. State, 629 So. 2d

320 (Fla 1st DCA 1993) (" We consider the State's adnm tted
inability torefute the facially sufficient allegations of
i neffective assistance of counsel wthout recourse to
matters outside the record warrants reversal. . .) The
State by relying on non-record material has conceded t hat

t hese allegations cannot be refuted by the record, and
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thus an evidentiary hearing regarding the Brady and
I neffective assi stance of counsel clains as they relate to
Gary Sochor's pretrial statenments is required. Thus, the
State's inplicit concession that non-record materials were
necessary to disprove M. Sochor's clains and therefore
evidentiary developnent is not warranted is directly
contradicted by its position on appeal.

The State al so argues that Gary Sochor was i npeached
by trial counsel. The State asserts that, "Fromthe very
beginning of his cross examnation of Gary, M. Rich
chal | enged the wi tness about the prior statenments,” Answer
Brief at 49, and that Gary Sochor was "thoroughly
| npeached.” Answer Brief at 50. The State contends that
because defense counsel was well aware of this information
and in fact used it in inpeachnment evidence, M. Sochor's
Brady claimis without nmerit. However, in the |ower court
proceedings the State argued that Gary Sochor "was
t horoughly [sic] inpeached and therefore [a]ny additional
i nformati on woul d have been cunul ative." (PCR. 808). This
IS a concession that not all of the inpeachnent contai ned
in the statenments was presented to the jury. Mor e

I nportantly, in arguing that Gary Sochor was thoroughly
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| npeached (and inplicitly conpletely discredited), the
State fails to acknow edge that on direct appeal this
Court rejected a sufficiency of the evidence challenge to
the guilty wverdict on the basis of Gary Sochor's
testinony. Sochor v. State, 580 So. 2d 595 (Fla. 1991).

Thus, if Gary Sochor was thoroughly inpeached and
di scredited, then the State should concede that there was
I nsufficient to support the guilty verdict, and agree to
a new trial w thout further ado.

Additionally, the State again fails to acknow edge
that clainms of ineffective assistance and Brady vi ol ati ons
must be considered cunul atively. Thus, where the State
has, as here, conceded an evidentiary hearing as to part
of the claim an evidentiary hearing nust be held to the
entirety of the claim A hearing is warranted on this
| ssue.

Furthernore, the State's argunents as to trial
counsel's nunerous failings during the guilt phase,
i ncluding failure to object, are without nerit and do not
show t hat evidentiary devel opnent was not warranted. M.
Sochor argued that trial counsel inproperly failed to

object to State witnesses' opinions regarding M. Sochor's
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truthful ness and guilt. Initial Brief at 83. Thi s
related to State witness Dr. Schlein's testinony. The
State's position at the |lower court l|level was that the
di rect appeal ruling that the introduction of the Dr.
Schl ei n evi dence was not fundanental error sonehow deci des
whet her counsel's failure to object was ineffective

assi stance of counsel under Strickland v. \WAshi ngton, 466

U.S. 668 (1984). The test for ineffective assistance of
counsel is, of course, an entirely different one than the
test for fundanental error. Moreover, this Court
recogni zed that ineffective assistance of counsel clains
cannot normally be raised on direct appeal because it
requires the consideration of non-record material. N xon

v. State, 572 So. 2d 1336 (Fla. 1991). The sane hol ds

true regarding trial <counsel's failure to object to
damagi ng cross exam nation testinony of defense wtness
Genevi eve Hardwi ch that could have been forestalled by
proper preparation of that wtness by trial counsel.
Furthernore, the State ignores the fact that the anal ysis
requi res cunul ative consideration of the prejudice of all

the alleged failings jointly. State v. Gunsby, 670 So. 2d

920 (Fla. 1994). As the United States Suprene Court
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recognized in Kyles v. Witley, 514 U S. 419 (1995),

cunmul ati ve consideration may warrant a reversal even when
each constitutional defect considered separately may not.
Evi denti ary devel opnent of these issues is warranted.

The same argunent applies equally well to M. Sochor's
argunent that he did not make a know ng, intelligent and
vol untary wai ver of his rights, and that trial counsel was
i neffective for railing to challenge this. The State
clains that this allegation is conclusory. However the
State ignores the fact that M. Sochor's Rule 3.850 clains
were all cross referenced to each other by specific
reference. The fact of the matter was that M. Sochor, in
his Rule 3.850 notion, pleaded and presented evidence as
to his nunerous nental conditions including brain damage,
mani ¢ depressive illness, post traumatic stress disorder
and substance abuse disorder. He presented evidence of
these conditions at the evidentiary hearing. However
because no hearing was granted on M. Sochor's nenta
state at the tinme he made his statenent, no specific
testinmony was offered regarding this. The conbination of
the pleading of +these conditions together wth the

all egation of ineffectiveness at the notion to suppress
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was sufficient to nerit an evidentiary hearing. The
evidentiary hearing testinony nerely supports the fact
that a hearing should have been granted on this issue as
well. Had a hearing been granted, M Sochor would have
been able to adduce evidence as to his state of mnd at
the tinme he made his statenents. Further evidentiary

devel opnent i s warranted.
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CONCLUS| ON

M. Sochor submts that relief is warranted in the
formof a new trial and/or a new sentencing proceeding.
At a mnimm a full evidentiary hearing should be
ordered. As to those clains not discussed in the Reply
Brief, M. Sochor relies on the argunents set forthin his
Initial Brief and on the record.
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