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| NTRODUCTI ON

This petition for habeas corpus relief is being fil ed
in order to address substantial clains of error under the
Fourth, Fifth, Sixth, E ghth and Fourteenth Arendnents to
the United States Constitution, clains denonstrating that
M. Sochor was deprived of the effective assistance of
counsel on direct appeal and that the proceedi ngs that
resulted in his conviction and death sentence viol ated
fundanental constitutional guarantees.

Ctations to the Record on the Direct Appeal shall be
as (R ). All other citations shall be self-
expl anat ory.

JURI SDI CT1 ON

A wit of habeas corpus is an original proceeding in
this Court governed by Fla. R App. P. 9.100. This Court
has original jurisdiction wunder Fla. R App. P
9.030(a)(3) and Article V, 83(b)(9), F a. Const. The
Constitution of the State of Florida guarantees that
"[t]he wit of habeas corpus shall be grantable of right,
freely and without cost.” Art. |, 813, Fla. Const.

1



REQUEST FOR ORAL ARGUVENT

M. Sochor requests oral argunent on this petition.

PROCEDURAL HI STORY

The Grcuit Court of the Seventeenth Judicial Grcuit,
Broward County, entered the judgnents of conviction and
sent ence under consi derati on.

M. Sochor was indicted on Cctober 9, 1986 for the
crimes of nurder in the first degree in count | and
ki dnapping in count Il of the indictnent (R 1143).

M. Sochor's trial began on Cctober 13, 1989, and the
jury returned a verdict of guilty as charged as to both
counts of the indictnent on October 20, 1989 (R 1189-
1190) .

At the penalty phase, the jury recommended death (R
1225). The trial court subsequently sentenced M. Sochor
to death on Novenber 2, 1989 (R 1237-1238).

The trial court found the follow ng aggravating
circunstances: (1) prior violent felony; (2) the crinme was
commtted during the course of a felony, kidnapping and
the uncharged crine of sexual battery; (3) heinous,

2



atrocious, or cruel; and (4) cold, calculated, and
preneditated manner (R 1231-1236).

The trial court found no statutory or non-statutory
mtigating circunstances (R 1231-1236).

On direct appeal, this Court struck the "cold,
calculated and preneditated" aggravating circunstance
while affirmng M. Sochor's convictions and death

sentence. Sochor v. State, 580 So. 2d 595 (Fla. 1991).

The United States Suprene Court granted certiorari,
vacated M. Sochor's death sentence, and renanded t he case
tothis Court because it had failed to conduct an adequate

harm ess error analysis. Sochor v. Florida, 112 S. C.

2114 (1992).
On remand, this Court again affirmed M. Sochor's

deat h sentence. Sochor v. State, 619 So. 2d 285 (F a.

1993). The United States Suprene Court denied certiorari.

Sochor v. Florida, 114 S. . 638 (1993).

M. Sochor filed his original Rule 3.850 notion for
post conviction relief on July 15, 1995. Pursuant to with

Crcuit Court's directions, M. Sochor filed an anended



Rule 3.850 Mdtion on January 20, 1998. After a hearing

pursuant to Huff v. State, 622 So. 2d 982 (Fla. 1993), the
court granted an evidentiary hearing on sone clains and
denied others. The evidentiary hearing was conducted in
April, 1999. M. Sochor filed his post-hearing nenorandum
on July 30, 1999; the State filed its nenorandum on August
2, 1999. On March 28, 2001, the Grcuit Court entered its
order of denial. M. Sochor appealed, and his Initia

Brief is being filed sinultaneously with this Court.



CLAIM |
APPELLATE COUNSEL FAILED TO RAISE ON
APPEAL NUVEROUS MERI TORI OQUS | SSUES WHI CH
WARRANT REVERSAL OF EI THER OR BOTH THE
CONVI CTI ON AND SENTENCE OF DEATH.
A. 1 NTRODUCTI ON
M. Sochor had the constitutional right to the

ef fecti ve assi stance of counsel for purposes of presenting

his direct appeal to this Court. Strickland wv.

Washi ngton, 466 U. S. 668 (1984). "A first appeal as of

right [ ] is not adjudicated in accord with due process of
law if the appellant does not have the effective

assi stance of an attorney." Evitts v. lLucey, 469 U S

387, 396 (1985). The Strickland test applies equally to

I neffectiveness allegations of trial counsel and appel |l ate

counsel. See Orazio v. Dugger, 876 F. 2d 1508 (11th Gr.

1989) .

Because the constitutional violations which occurred
during M. Sochor's trial were "obvious on the record" and
"] eaped out upon even a casual reading of the transcript,"

It cannot be said that the "adversarial testing process



worked in [M. Sochor's] direct appeal." Matire V.

Wai nwight, 811 F. 2d 1430, 1438 (11th Gr. 1987). The
| ack of appellate advocacy on M. Sochor's behalf 1is
identical to the lack of advocacy present in other cases
in which this Court has granted habeas corpus relief.

Wlson v. Wainwight, 474 So. 2d 1162 (Fla. 1985).

Appel l ate counsel's failure to present the neritorious
I ssues discussed in this petition denonstrates that his
representation of M. Sochor involved "serious and

substantial deficiencies."” Fitzpatrick v. Wainwight, 490

So. 2d 938, 940 (Fla. 1986). | ndi vidually and

"cunul atively," Barclay v. Wainwight, 477 So. 2d 956, 959

(Fla. 1984), the clains omtted by appellate counsel

establish that "confidence in the correctness and fairness

of the result has been underm ned." WIson, 474 So. 2d at
1165 (enphasis in original). In light of the serious
reversible error that appellate counsel never raised,
there is nore than a reasonable probability that the
out cone of the appeal woul d have been different, and a new

di rect appeal nust be ordered.



B. M SOCHOR S TR AL COURT PROCEEDI NGS WERE FRAUGHT W TH
PROCEDURAL AND SUBSTANTI VE ERRORS VH CH CANNOT BE
HARMLESS WHEN VI EWED AS A WHOLE SI NCE THE COMBI NATI ON
O ERRCRS DEPRI VED H M O THE FUNDAMVENTALLY FAI R TRI AL
GQUARANTEED UNDER THE SI XTH, EIGHTH, AND FOURTEENTH
AVENDVENTS, AND APPELLATE COUNSEL WAS | NEFFECTI VE FOR
FAI LI NG TO RAISE TH S MERI TORI QUS | SSUE.

M. Sochor did not receive the fundanentally fair trial to
which he was entitled under the E ghth and Fourteenth

Anrendnents. See Heath v. Jones, 941 F. 2d 1126 (11th Grr.

1991); Derden v. MNeel, 938 F. 2d 605 (5th CGr. 1991).
Due process was deprived because the sheer nunber and
types of errors involved in his trial, when considered as
a whole, virtually dictated the sentence that he would

recei ve.

In Jones v. State, 569 So. 2d 1234 (Fla. 1990), this

Court vacated a capital sentence and renmanded for a new

sent enci ng proceedi ng before a jury because of "cunul ative

errors affecting the penalty phase.” Id. at 1235

(enphasis added). In Now tzke v. State, 572 So. 2d 1346

(Fla. 1990), cunul ative prosecutorial msconduct was the

basis for a new trial. When cumul ative errors exist the

7



proper concern i s whether:

even though there was conpetent
substanti al evidence to support a
verdict...and even though each of the
al | eged errors, standing al one, coul d be
considered harmess, the cunulative
effect of such errors was such as to
deny to defendant the fair and i nparti al
trial that is the inalienable right of
all litigants in this state and this
nati on.

Jackson v. State, 575 So. 2d 181, 189 (Fla. 1991). See

also Ellis v. State, 622 So. 2d 991 (Fla. 1993) (newtrial

ordered because of prejudice resulting from cunmul ative

error); Taylor v. State, 640 So. 2d 1127 (Fla. 4th DCA

1994) .

This Court has consistently enphasi zed t he uni queness
of death as a crimnal punishnent. Death is "an unusually
severe puni shnent, unusual in its pain, inits finality,

and inits enormty." Furman v. (Georgia, 408 U S. 238,

287 (1972) (Brennan, J., concurring). It differs from
| esser sentences "not in degree but in kind. It is unique
in its total irrevocability.”" 1d. at 306 (Stewart, J.,

concurring). The severity of the sentence "nandates



careful scrutiny in the review of any col orabl e clai m of

error."” Zant v. Stephens, 462 U.S. 862, 885 (1983).
Accordingly, the cunulative effects of error nust be
carefully scrutinized in capital cases.

A series of errors may accunulate a very real,
prejudicial effect. The burden remains on the state to
prove beyond a reasonabl e doubt that the individual and
cunul ative errors did not affect the verdict and/or

sent ence. Chapman v. California, 386 U S 18 (1967);

State v. DDQuilio, 491 So. 2d 1129 (Fla. 1986); Larkins v.

State, 655 So. 2d 95 (Fla. 1995).

The flaws in the systemwhi ch convicted M. Sochor of
murder and sentenced him to death are nany. They have
been pointed out throughout not only this Petition, but
also in M. Sochor's direct appeal; and while there are
neans for addressing each individual error, the fact
remains that addressing these errors on an individual
basis will not afford adequate safeguards against an
| nproperly inposed death sentence -- safeguards which are

required by the Constitution.

9



These errors cannot be harmless. The results of the
trial and sentencing are not reliable. Appellate counsel
was ineffective for failing to raise this issue. Habeas
Corpus relief nmust issue.

C. APPELLATE GCOUNSEL WAS | NEFFECTIVE FOR FAILING TO
ENSURE A COVWPLETE APPELLATE RECORD

Appel | ate counsel for M. Sochor failed to ensure that
a conplete record of the |ower court proceedings was
conpiled. Critical transcripts of proceedings fromthe
record on appeal were omtted from M. Sochor's record.
Several of these omssions are material to M. Sochor's
clains. For exanple, at |east two bench conferences were
not recorded by the court reporter. Though sone efforts
were made by trial and appellate counsel to suppl enent the
record, it is inpossible to accurately determ ne what
occurred due to inaccurate inconplete court reporting of
M. Sochor's capital nurder trial. Appellate counsel was
therefore prevented fromrendering effective assistance in
the in the absence of a conplete record. Moreover this

Court's review could not be constitutionally conplete.

10



See Parker v. Dugger, 111 S C. 731 (1991). Habeas

Corpus Relief is warranted.

CLAIM I

TH'S COURT DID NOI' CONDUCT A PROPER
HARMLESS ERROR ANALYSIS ON REMAND AS
REQU RED BY THE GCONSTITUTION OF THE
UNI TED STATES AND BY THE ORDER OF THE
UNI TED STATES SUPREME COURT

In his sentencing order, the trial court found and
considered the "cold, calculated and preneditated"
aggravating circunstance despite the lack of any evi dence
to support the finding. On direct appeal, this Court
struck the "col d, cal cul ated and preneditated" aggravati ng
circunstance while affirmng M. Sochor's convictions and

deat h sent ence. Sochor _v. State, 580 So. 2d 595 (Fla.

1991).
The United States Suprene Court granted certiorari,
vacated M. Sochor's death sentence, and renanded t he case

to this Court with specific instructions to conduct an

11



adequat e harm ess error anal ysis:

Since the Suprene Court of Florida did
not explain or even "declare a belief
that" this error "was harnl ess beyond a
reasonabl e doubt" in that "it did not
contribute to the [sentence] obtained,"
Chapman, supra, 386 U S at 274, the
error cannot be taken as cured by the
State Suprene Court's consideration of
t he case. It follows that Sochor's
sentence cannot stand on the existing
record of appellate review. W vacate
the judgnment of the Suprene Court of
Florida, and remand the <case for
proceedi ngs not inconsistent with this
opi ni on.

Sochor_v. Florida, 112 S. . 2114, 2123 (1992). Justice

O Connor, concurring in the judgnent of the Court, gave
additional direction to this Court:

.1 do not understand the Court to say
that the nere addition of the words
"harm ess error" would have sufficed to
satisfy the dictates of d enons.

Sochor v. Florida, 112 S. C. 2114, 2124 (1992).

This Court's harmess error analysis on renmand fromthe
United States Suprene Court was Ei ghth and Fourteenth

Arendnent error. The harm ess error test was set forth in

12



Chapman v. California, 386 U S 18 (1967). |In order for

constitutional error to be harm ess, the state nust show
"beyond a reasonabl e doubt that the error conplai ned of
did not contribute to the [outcone] obtained." Yates v.

Evatt, 111 S . 1884 (1991), vciting Chapman v.

California. The burden is on the state to show the

har m essness of the error and to overcone a presunption of

harm Arizona v. Fulmnante, 111 S. C. 1246 (1991). |If

there is a reasonable possibility that the constitutional

error mght have contributed to the jury's reconmendati on,

the error is not harm ess beyond a reasonabl e doubt and

M. Sochor is entitled torelief. Chapman v. California;

Yates v. Evatt.

Fl ori da adopted the Chapman test in State v. D Quilio,

491 So. 2d 1129 (Fla. 1986), which held that the state as
beneficiary of the error nust prove beyond a reasonable
doubt that the error conplained of did not contribute to
the verdict, or alternatively stated, that there is no
reasonabl e possibility that the error contributed to the

convi ction or sentence.

13



This Court failed to follow the direction of the
United States Suprene Court and as result M. Sochor's
sentence of death violates the E ghth and Fourteenth
Amendnents to the United States Constitution. This Court
only reviewed this federal constitutional error under
standards of state law. It found that absent the invalid
aggravator the there was no likelihood of a different

sent ence. Sochor v. State, 619 So.2d 285, 293 (Fla.

1993). The Court's analysis inplacably assuned the jury's
death recommendation was valid and binding upon the
sentencing judge unless the override standard was net.
This Court cited only state law decisions for this
standard. In fact the Court did not even cite State v.
D Qiilio, 491 So. 2d 1129 (Fla. 1986), which requires a
Chapman analysis of federal constitutional error. The
United States Suprenme Court specifically required this
Court to determ ne whet her, beyond a reasonabl e doubt, the
aggravator did not contribute to the sentence.

This Court has failed to conduct a proper anal ysis as

required by the United States Suprene Court and the United

14



States Constitution. Had it conducted a proper analysis
of harm ess error under Chapnan it woul d have recognized
the harnful ness of the error. Even though this Court had
found that there was no evidence to support the
aggravating circunstance, the trial court gave the cold,
calculated and preneditated factor great weight in its
sentencing order (R 1232). It relied upon atainted jury
recommendati on of death. Cbviously the trial court did
not understand this vague instruction since he found it to
exi st even though there was no evidence to support it.
The jury also relied on this vague instruction.

Since M. Sochor's sentence rests upon an invalid
aggravating circunstance and instruction, unsupported by
any evi dence, habeas corpus relief nust be granted.

CLAIM 11

MR SOCHOR WAS DENNED H' S EIGHTH AND
FOURTEENTH AMENDMENT R GHTS WHEN THE
JURY RECEIVED AN |INSTRUCTION WA CH
VI OLATED ESPI NOGA V. FLORI DA

M. Sochor's sentencing jury was given the foll ow ng

instruction regarding the heinous, atrocious, or cruel

15



aggravating circunstance:
[TIhe crinme for which the defendant is
to be sentenced was especially w cked,
evil, atrocious or cruel.

(R 1221).

The instruction read to M. Sochor' jury was

unconstitutionally vague. Maynard v. Cartwight, 486 U S.

356 (1988); Espinosa v. Florida, 112 S. . 2926 (1992).

The jury as a co-sentencer nust be adequately instructed.

Kearse v. State, 622 So. 2d 677 (Fla. 1995).

This instruction was not a correct statenent of the

| aw under State v. Dixon, 283 So. 2d 1 (Fla. 1973) and it

failed to fully instruct the jury.

The hei nous, atrocious and cruel aggravati ng
circunstance was inproperly instructed to the jury and
found by the court. The jury was not told that the
"hei nous, atrocious or cruel" aggravator only applies
where evidence shows beyond a reasonabl e doubt that the
def endant knew or intended the nurder to be especially
hei nous, atrocious or cruel because the nurder exhibits a

desire to inflict a high degree of pain, or an utter

16



i ndifference to or enjoynent of the suffering of another.

Kearse v. State, citing Chesire v. State, 568 So. 2d 908
(Fla. 1990) ("The factor of heinous, atrocious or cruel iIs
proper only in torturous nmurders -- those that evidence
extrene and outrageous depravity as exenplified either by
the desire to inflict a high degree of pain or utter
indifference to or enjoynent of the suffering of
another"). Here, the jury did not receive an instruction
regarding the limting construction of this aggravator nor
was it applied by the sentencing court (R 1232-33). Al so
this aggravator was not supported by the evidence
presented at trial.

The "heinous, atrocious, and cruel" aggravator and
I nstruction does not apply unl ess evidence was presented
to denonstrate an intent on the defendant's part to
inflict a high degree of pain or to otherwise torture the

Vi cti ns. Stein v. State, 632 So. 2d 1361 (Fla. 1994).

This narrowi ng construction has repeatedly been required

by this Court. Bonifay v. State, 626 So. 2d 1310, 1313

(Fla. 1993); Santos v. State, 591 So. 2d 160, 163 (Fl a.
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1991): Qmelus v. State, 584 So. 2d 563, 566 (Fla. 1991);

Chesire v. State, 568 So. 2d 908, 912 (Fla. 1990); Anoros
v. State, 531 So. 2d 1256, 1260 (Fla. 1988); Lews V.

State, 377 So. 2d 640, 646 (Fla. 1979). See also Scull v.

State, 533 So. 2d 1137 (Fla. 1988) (hei nous, atrocious or
cruel was not established as to victi mwho died from bl ow

to head by a baseball bat); Rhodes v. State, 547 So. 2d

1201, 1208 (Fla. 1989) (victim died from "nmanual
strangul ation;" however "we decline to apply this
aggravating factor in a situation in which the victi mwho
was strangled, was semconscious during the attack.
Addi tional ly, nothing about the conm ssion of this capital
felony "to set the crine apart fromthe norm of capital
felonies'").

The state did not indicate to the jury that this
narrow ng construction existed and was constitutionally
required, and the Judge did not <consider it in his
sentenci ng order. The state ignored its obligation to
prove an el enent of this aggravator.

To the extent that trial or appellate counsel failed
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to adequately preserve this issue or failed to raise it
M. Sochor was denied effective assistance of counsel.
M. Sochor is entitled to Habeas Corpus relief.

CAIM IV

MR SOCHOR WAS DENIED A PROPER DI RECT
APPEAL OF H'S CO\WICTION AND DEATH
SENTENCE, CONTRARY TO FLOR DA LAW AND
THE S| XTH, ElGHTH AND FOURTEENTH
AMENDMENTS, DUE TO OMSSIONS |IN THE
RECORD.

The beginning point for any neaningful appellate
revi ew process i s absol ute confidence in the conpl et eness
and reliability of the record. The appeal of any cri m nal
case assunes that an accurate transcript and record wll
be provided counsel, appellant and the appellate court.

Mayer v. Chicago, 404 U.S. 189, 195 (1971); Entsm nger V.

lowa, 386 U S 748, 752 (1967). Ei ghth Amendnent
considerations demand even (greater precautions in a

capital case. See, Penry v. Lynaugh, 488 U S 74 (1989);

Eddi ngs v. &l ahoma, 455 U. S. 104 (1982); Lockett v. Chio,

438 U.S. 586 (1978); Wodson v. North Carolina, 428 U. S

280 (1976); Proffitt v. Florida, 428 U S 242 (1976);
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G egg v. Ceorgia, 428 U. S. 153 (1976); Furman v. Ceorgi a,

408 U.S. 238 (1972).

Ful | appellate review of proceedings resulting in a
sentence of death is required in order to assure that the
puni shment accorded to the capital defendant conports with

the Eighth anendnent. See, Proffitt v. Florida; Dobbs v.

Zant, 113 S. . 835 (1993), Johnson v. State, 442 So. 2d

193 (Fla. 1983)(Shaw, J. dissenting); Ferguson v. State,

417 So. 2d 639 (Fla. 1982); Swann v. State, 322 So. 2d 485

(1975); Art. V, 3(b)(1) Fla. Const.; 921.141(4) Fla.

Stat. (1985). Indeed, Florida | aw insists upon review by
the Suprene Court "of the entire record.” Fla. Stat.
921.141(4) (1985) (enphasis added). In Florida capital

cases, the chief circuit judge is required "to nonitor the
preparation of the conplete record for tinely filing in
the Suprene Court." Fla. R App. P. 9.140(b)(4) (enphasis
added) .

Critical transcripts of proceedings fromthe record on
appeal were omtted fromM. Sochor's record. Several of

these omssions are naterial to M. Sochor's clains. For
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exanpl e, at |east two bench conferences were not recorded
by the court reporter. Though efforts were nade by tri al
and appell ate counsel to supplenent the record, Counsel
cannot accurately determne what occurred due to
I naccurate inconplete court reporting of M. Sochor's
capital murder trial. Appel | ate counsel was therefore
prevented from rendering effective assistance in the in
t he absence of a conplete record. Moreover this Court's
review could not be constitutionally conplete. See,

Parker v. Dugger, 111 S. C. 731 (1991).

The trial judge was required to certify the record on
appeal in capital cases. 921.141(4) Fla. Stat. (1996).
When errors or om ssions appear, as here, re-examnation
of the conplete record in the lower tribunal is required.

Delap v. State, 350 So. 2d 462 (Fla. 1977).

CLAIM V

FLORI DA'S CAPI TAL SENTENCI NG STATUTE
VIOQLATES THE SIXTH AND FOURTEENTH
AVENDVENTS UNDER APPRENDI V. NEW JERSEY
AND RI NG V. AR ZONA.

A. | NTRODUCTI ON
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Rng v. Arizona, 536 US. ,  (2002), held

unconstitutional a capital sentencing schene that nakes
| mposi ng a death sentence contingent upon the finding of
an aggravati ng ci rcunstance and assi gns responsi bility for
finding that circunstance to the judge. The United States
Suprene Court based its holding and analysis in R ng on

its earlier decision in_Apprendi v. New Jersey, 530 U S.

466  (2000), in which it held that "[i]t S
unconstitutional for alegislature to renove fromthe jury
t he assessnent of facts that increase the prescribed range
of penalties to which a crimnal defendant is exposed."

Id. at 490 (quoting Jones v. United States, 526 U S. 227,

252-253 (1999) (Stevens, J., concurring)). Capi t al
sent enci ng schenes such as Florida's and Arizona's viol ate
the notice and jury trial rights guaranteed by the Sixth
and Fourteenth Amendnents because they do not allow the
jury to reach a verdict with respect to an “aggravating
fact [that] is an elenent of the aggravated crine”
puni shabl e by death. Ring, slip op. at 19 (quoting

Apprendi, 530 U S. at 501 (Thomas, J., concurring)).
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Applying the Apprendi test in Rng, the Court said

"[t]he dispositive question... is not one of form but of
effect.'"" Ring, slip op. at 16 (quoting Apprendi, 530

U S at 494). The question is not whether death is an
aut hori zed punishnent in first-degree nurder cases,! but
whether the “facts increasing punishnment beyond the
maxi mum aut hori zed by a quilty verdict standing alone,”
Ring, slip op. at 19, are found by the judge or jury. “If
a state nakes an increase in a defendant’s authorized
puni shnent contingent on the finding of a fact, that
fact...nmust be found by a jury beyond a reasonabl e doubt.”
Ring, slipop. at 16. “Al the facts which nust exist in
order to subject the defendant to a legally prescribed
puni shnment nust be found by the jury.” Id. (quoting

Apprendi, 530 U S. at 499 (Scalia, J., concurring)).

! See Ring, slipop. At 17-18 (rejecting argunent that finding
of aggravating circunstances di d not i ncrease statutory nmaxi numbecause
the "Arizona first-degree murder statute " authorizes a maxi mumpenal ty
of death only in aformal sense'" (quotingApprendi, 530 U. S. at 541
(O Connor, J., concurring)). Boththe Florida and Ari zona st at utes
provi de for arange of puni shnents, the nost severe of whichis death.
Conpare Fla. Stat. 8775.082(1)(1979) with Arizona Rev. Stat. Ann. 813-
1105(C).
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The Court in Ring held that Arizona s sentencing
statute coul d not survive Apprendi because “[a] defendant
convi cted of first-degree nurder in Arizona cannot receive
a death sentence unless a judge nakes the factual
determnation that a statutory aggravating factor exists.
Wthout that critical finding, the maxi mum sentence to

whi ch the defendant is exposed is life inprisonnent, and

not the death penalty.” R.ng, slip op. at 9 (internal
guotation marks and citations omtted). In so holding,

the Court overruled Walton v. Arizona, 497 US. 639

(1990), “to the extent that it allows a sentencing judge
sitting wthout a jury, to find an aggravating
circunstance necessary for inposition of the death
penalty.” R ng, slip op. at 22.
B. APPLYING RING TO FLORI DA’ S SENTENCI NG SCHEME

This Court previously held that “[Db]ecause Apprendi
di d not

overrule WaAlton, the basic schene in Florida is not

overruled either.” MIlls v. More, 786 So. 2d 532, 537
(Fla. 2001). Ring overruled Walton, and the basic
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principle of Hldwin v. Florida, 490 U S. 638 (1989) (per

curiam, which upheld the capital sentencing schene in
Florida “on grounds that ‘the Sixth Amendnent does not
require that the specific findings authorizing inposition
of the sentence of death be made by the jury.” R ng, slip
op. at 11 (quoting Walton, 497 U S at 648, in turn
guoting Hldwin, 490 U S at 640-641). R ng underm nes
this Court’s decision in MIls by recognizing (a) that
Apprendi applies to capital sentencing schenes,?2 Ring, slip
op. at 2 (“Capital defendants, no |ess than non-capital
defendants...are entitled to a jury determnation of any
fact on which the legislature conditions an increase in

t heir maxi mum puni shnent”); Id. at 23, (b) that States may

2 In Mlls, the Florida Supreme Court said that "the plai
| anguage of Apprendi i ndicates that the caseis not intendedto apply
to capital [sentencing] schemes.” MlIlls, 786 So. 2d at 537. In
Bot t oson v. Mbore, Case No. SQ02- 1455, Order Granting Stay of Execution
and Setting Oral Argunent, (July 8, 2002), Justice Pariente in her
concurring opi ni on conceded t hat the Fl orida Supreme Court's opinionin
MIls was wong. "Inother words, we were mi staken as a matter of | aw
i nour previous opinioninBottoson in holdingthat Apprendi di d not
apply to capital proceedings.” She continuedto say that based onthe
opi nion inRi ng, "we nowknowthat we were wong." See, Order at 7.
Justice Pariente acknow edged that "Ring has raised questions
concerni ng t he Suprene Court's | ongst andi ng precedent i n death penalty
cases." Order at 4.
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not avoid the Sixth Arendnent requirenents of Apprendi by
simply “specif[ying] ‘death or life inprisonnment’ as the
only sentencing options,” R ng, slip op. at 17, and (c)
that the relevant and dispositive question is whether
under state |law death is “authorized by a guilty verdict
standing alone,” Rng, slip op. at 19.3

Florida s capital sentencing statute, |like the Arizona
statute struck down in R ng, nakes inposing the death
penal ty contingent on the factual findings of a judge, not
the jury. 8775.082 of the Florida Statutes provides that
a person convicted of first-degree murder nust be
sentenced to life in prison “unless the proceedi ngs held
to determ ne sentence according to the procedure set forth
in 8921.141 result in finding by the court that such
person shall be puni shed by death, and in the latter event

such person shall be punished by death.” For nearly 30

3 | ndeed, as Justice Pariente said in her concurring opinion
in Bottoson v. Moore, Case No. SC02-1455, Order Granting Stay of
Execution and Setting Oral Argunment (July 8, 2002), "Until now our
jurisprudence has only ever di scussedApprendi — it has never di scussed
Ring. Thus, it isthis Court's responsibility toexplainFlorida's
sent enci ng schene t hrough the | ens of R ng and not t hrough t he | ens of

Apprendi ." 1d. at 11.
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years, this Court has held that 88775.082 and 921. 141 do
not allow inposing a death sentence upon a jury’s verdi ct

of guilt, but only wupon a finding of sufficient

aggravating circunstances. State v. D xon, 283 So. 2d 1,
7 (Fla.1973) (Question of punishnent is reserved for a post
convi ction hearing").

The "explicitly Cross ref erence[ d] statutory
provision" requiring the finding of an aggravating
circunstance before inposition of the death penalty,”
Ring, slip op. at 18, requires the judge — after the jury
has been di schar ged and “I n] ot wi t hst andi ng t he
recommendation of a majority of the jury” to nmake three
factual determ nations. Fla. Stat. 8921.141 (3).
8921.141 (3) provides that “if the court inposes a
sentence of death, it shall set forth in witing its
findi ngs upon which the sentence of death is based as to
the facts.” |d. First, the trial judge nmust find the
exi stence of at |east one aggravating circunstance. |d.
Second, the judge nust find that “sufficient aggravating

circunstances exist” to justify inposition of the death
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penalty.* 1d. Third, the judge nust find in witing that
“there are insufficient mtigating circunstances to
outwei gh the aggravating circunstances.” 1d. “I'f the
court does not nake the findings requiring the death
sentence, the court shall inpose sentence of Ilife
| mprisonment in accordance with sec. 775.082.”7 |d.
Because Fl orida’ s death penal ty stat ute nmakes i nposi ng
a death sentence contingent upon findings of “sufficient
aggravating circunstances” and “insufficient mtigating
circunstances,” and gives sole responsibility for those
findings to the judge, it violates the Sixth Anendnent.

C THE ROLE OF THE JURY IN FLOR DA’ S CAPI TAL SENTENC NG
SCHEME NEI THER SATISFIES THE SIXTH AMENDMENT NOR
RENDERS HARMLESS THE FAI LURE TO SATI SFY APPRENDI  AND
R NG

Florida’ s death penalty statute differs from Arizona

in that it provides for the jury to hear evidence and

“render an advisory sentence to the court.” Fla. Stat.
8§921.141 (2). A Florida jury’'s role in the capital
4 The jurors need only find sufficient aggravating

circunstances to "recommend” an "advi sory sentence" of death. Fla.
Stat. 8§921.141 (2).
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sentencing process is insignificant under Apprendi and
R ng, however. First, whether one looks to the plain
neaning of Florida's death penalty statute, or this
Court’s cases interpreting it, “under section 921.141, the
jury's advisory recomendation is not supported by

findings of fact,” GConbs v. State, 525 So. 2d 853, 859

(Fla. 1988)(Shaw, J. concurring), which is the central
requi renent of Ring.

This Court has rejected the idea that a defendant
convicted of first-degree nurder has the right “to have
the existence and validity of aggravating circunstances
determned as they were placed before this jury.” Engle
v. State, 438 So. 2d 803, 813 (Fla. 1983), explained in

Davis v. State, 703 So. 2d 1055, 1061 (Fla. 1997). The

statute specifically requires the judge to set
forth...findings upon which the sentence of death i s based
as to the facts,” but asks the jury generally to “render
an advi sory sentence...based upon the following natters”

referring to the sufficiency of the aggravating and

mtigating circunstances. Fla. Stat. 8921.141 (2) and
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(3). Because Florida | aw does not require that any nunber
jurors agree that the State has proven the existence of a
gi ven aggravating circunstance before it nmay be deened
“found,” it is inpossible to say that “the jury” found
proof beyond a reasonable doubt of a particular
aggravating circunstance. Thus, “the sentencing order is
‘a statutorily required personal evaluation by the trial
judge of the aggravating and mtigating factors’ that

forns the basis of a sentence of |life or death.” Mirton v.

State, 789 So. 2d 324, 333 (Fla. 2001)(quoting Patton v.

State, 784 So. 2d 380 (Fla. 2000).

As the Suprene Court said in Walton, “[a] Florida
trial court no nore has the assistance of a jury's
findings of fact with respect to sentencing issues than

does a trial judge in Arizona.” Walton, 497 U S at 648.

This Court has made the point even nore strongly by
repeatedly enphasizing that the trial judge s findings
nmust be nade independently of the jury s recommendati on.

See Gossman v. State, 525 So. 2d 833, 840 (Fla.

1988) (col | ecting cases). Because the judge nust find that
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“sufficient aggravating ci rcunst ances exi st”
“notwi t hstandi ng the recommendation of a majority of the
jury,” Fla. Stat. 8921.141(3), he may consider and rely on

evi dence not submtted to the jury. Porter v. State, 400

So. 2d 5 (Fla. 1981); Davis v. State, 703 2d 1055, 1061

(Fla. 1997). The judge also is permtted to consider and
rely wupon aggravating circunstances that were not
submtted to the jury. Davis, 703 So. 2d at 1061, citing

Hoffman v. State, 474 So. 2d 1178 (Fla. 1985)(court’s

finding of “heinous, atrocious, or cruel” aggravating
ci rcunst ance proper though jury was not instructed onit);

Fitzpatrick v. State, 437 So. 2d 1072, 1078 (Fla.

1983) (fi ndi ng of previous conviction of violent fel ony was
proper even though jury was not instructed on it) Engle,
supra, 438 So. 2d at 813.

Because, in Florida, the jury's role is nerely
advi sory and contains no findings upon which to judge the
proportionality of the sentence, this Court has recogni zed
that its review of a death sentence is based and dependent

on the judge’'s witten findings. Mrton, 789 So. 2d at 333
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(“The sentencing order is the foundation for this Court’s
proportionality review, which may ultimately determne if

a person lives or dies”); Gossman, 525 So. 2d at 839;

D xon, 283 So. 2d at 8.

Mor eover, It woul d be | nperm ssi bl e and
unconstitutional to rely on the jury's advisory sentence
as the basis for fact findings required for a death
sentence because the statutes requires only a majority
vote of the jury in support of that advisory sentence.
See id. (‘recommendation of a majority of the jury'). In

Harris v. United States 2002 W. 1357277, No. 00-10666

(U S. June 24, 2002), decided on the sane day as R ng, the
United States Suprene Court held that under the Apprendi
test, “those facts setting the outer limts of a sentence,
and of the judicial power to inpose it, are the elenents
of the crinme for the purposes of the constitutional
analysis.” 1d. at 14. And in Rng, the Court held that
the aggravating factors enunerated under Arizona |aw
operated as “the functional equivalent of an elenent of a

greater offense” and thus had to be found by a jury. 2002
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W 1357257 at 16. Based on the reasoning in Apprendi,
Jones and Ring, aggravating factors are equivalent to
el enents of the capital crine itself and nust be treated
as such.

Al though “[Florida s] enunerated aggravating factors
operate as ‘the functional equivalent of an elenent of a

greater offense, and therefore nmust be found by a jury
| i ke any other elenent of an offense, Ring, slip op. at 23
(quoting Apprendi, 530 U S. at 494), Florida | aw does not
require the jury to reach a verdict on any of the factual
determnations required before a death sentence coul d be
| nposed. 8921.141(2) does not call for a jury verdict,
but rather an “advi sory sentence.” This Court has nade it
clear that “‘the jury’s sentencing recomendation in a
capital case is only advisory. The trial court is to
conduct its own wei ghing of the aggravating and mtigating

circunstances...’'” Conbs, 525 So. 2d at 858 (quoting

Spaziano v. Florida, 468 U S. 447, 451 (enphasis original

in Conbs). “The trial judge...is not bound by the jury’'s

recommendation, and is given final authority to determ ne
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the appropriate sentence.” Engle, 438 So. 2d at 813. It
Is reversible error for a trial judge to consider herself
bound to followa jury’'s recommendati on and t hus “not nake
an i ndependent ruling whether the death sentence shoul d be

| nposed. " Ross v. State, 386 So. 2d 1191, 1198 (Fl a.

1980) .

Florida law only requires the judge to consider "the

recommendation of a majority of the jury. Fla. Stat.
8921. 141(3). In contrast, no verdict nay be rendered
unless all of the trial jurors concur in it. Fla. R

CGim P. 3.440. Neither the sentencing statute, this
Court's cases, nor the jury instructions in M. Sochor’s
case required that all jurors concur in finding any
particular aggravating circunstances, or “[w hether
sufficient aggravating circunstances exist,” or “[w het her
sufficient mtigating circunstances exist which outweigh
the aggravating circunstances.” Fla. Stat. 8921.141(2).
Because Florida |law does not require all jurors to
agree that the State has proved any aggravating

ci rcunst ance beyond a reasonabl e doubt or to agree on the
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same aggravating circunstances beyond a reasonabl e doubt,
or to agree on the sane aggravating circunstances when
advi sing that "sufficient aggravating circunstances exist”
to recommend a death sentence, there is no way to say that
"the jury" rendered a verdict as to an aggravating
circunstance or the sufficiency of them As Justice Shaw
observed in Conbs, Florida |aw | eaves these matters to
specul ation, GConbs, 525 So. 2d at 859 (Shaw J.
concurring).

The State was not required to convince the jury that
death was a proper sentence beyond a reasonabl e doubt.
The jury in M. Sochor’s case was not required to nake
findings beyond a reasonable doubt as required by the
Si xth Amendnent . “I'f a State nmakes an increase in a
defendant’s authorized punishnent contingent on the
finding of a fact, that fact, no matter how the State
| abels it, nmust be found by a jury beyond a reasonabl e
doubt.” R ng, slip op. at 16. Florida |aw nakes a death
sentence contingent not wupon the existence of any

I ndi vi dual aggravating circunstance, but on a (judicial)
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finding “[t]hat sufficient aggravating circunstances
exist.” Fla. Stat. §921.141(3).

In the plain |language of Florida' s death penalty
statute, the rules of crimnal procedure and twenty years
of this Court's death penalty jurisprudence, it is clear
that the limted role of the jury in Florida s capital
sentenci ng schene fails to satisfy the requirenents of the
Sixth Arendnent. Even if this Court were to redefine the
jury’'s role under Florida law, it would not make M.
Sochor’s death sentence valid. M. Sochor’s jury was
repeatedly told that it was deci sion was nerely “advi sory”
(R 950) and that “the final decision as to what
puni shnment shall be inposed is the responsibility of the
Judge” (R 1880, R Supp. 44, 45, 50, 51, 70).

As the Suprene Court held in Caldwell v. M ssi ssippi,

472 U.S. 320(1985):

[I]t is constitutionally inpermssible
to rest a death sentence on a
determnation made by a sentencer who
has been led to believe that the
responsibility for determning the
appropri at eness of the defendant’s death
rests el sewhere.
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Caldwel I, 472 U. S. at 328-329.

Were this Court to now conclude that M. Sochor’s
deat h
sentence rests on findings nade by the jury after they
were told, that Florida |law clearly provided that a death
sentence would not rest upon their recommendation, it
woul d establish that M. Sochor’'s death sentence was

I nposed in violation of Caldwell.

Caldwell enbodies the principle stated in Justice
Breyer's concurring opinion in R ng: "the E ghth Arendnent
requires individual jurors to nmke, and to take
responsibility for, a decision to sentence a person to
death.” Ring, slip op. at 6 (Breyer, J.)

D. MR SOCHOR S DEATH SENTENCE IS | NVALI D BECAUSE THE
ELEMENTS OF THE OFFENSE NECESSARY TO ESTABLI SH CAPI TAL
MJURDER WERE NOT CHARCGED | N THE | NDI CTMENT.

In Jones v. United States, 526 U. S. 227 (1999), the

United States Suprene Court held that “under the Due
Process O ause of the Fifth Anendnent and the notice and

jury guarantees of the Sixth Amendnent, any fact (other
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than prior conviction) that increases the nmaxi num penalty

for a crime nust be charged in the indictnent, submtted

to a jury, and proven beyond a reasonabl e doubt.” Jones,

at 243, n. 6. Apprendi v. New Jersey, 530 U S 466

(1999), held that the Fourteenth Anmendnment affords
citizens the sane protections when they are prosecuted
under state law. Apprendi, 530 U. S. at 475-476.°

Ring v. Arizona, 536 U S. _ (2002) held that a death

penalty statute's "aggravating factors operate as ‘the

functional equivalent of an elenent or a greater

offense.’”” Ring, slip op. at 23 (quoting Apprendi, 530
US at 494, n. 19). |In Jones, the Suprene Court noted

that "[njuch turns on the determnations that a fact is an
element of an offense, rather than a sentencing

consideration,” in significant part because “el enents nust
be charged in the indictnent.” Jones, 526 U S. at 232.
June 28, 2002, after the Court’s decision in Rng, the

death sentence inposed in United States v. Allen, 247 F.

5 The grand jury clause of the Fifth Anendnent has not been
held to apply to the States. Apprendi, 530 U.S. at 477, n. 3.
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3d 741 (8th Gr. 2001) was overturned when the Suprene
Court granted the wit of certiorari, vacated the judgnent
of United States Court of Appeals for the Eighth Grcuit
uphol ding the death sentence, and renmanded the case for
reconsideration in light of Rng's holding that
aggravating factors that are prerequisites of a death
sentence nust be treated as elenments of the offense.

Allen v. United States, No. 01-7310, 2002 U. S. LEX S 4893

(June 28, 2002).
The question in Allen was presented as:
Whet her aggravating factors required for
a sentence of death under the Federal
Death Penalty Act of 1994, 18 U S. C
Section 3591 et seq., are elenents of a
capital crinme and thus nust be alleged
in the indictnent in order to conply
with Due Process and Grand Jury cl auses
of the Fifth Amendnent.
The Eighth Grcuit rejected Allen's argunent because,
in its view, aggravating factors are not elenents of
federal capital nurder but rather “sentencing protections

that shield a defendant from autonmatically receiving the

statutorily authorized death sentence.” United States v.
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Allen, 247 F. 3d at 763.

Like the Fifth Amendnent to the United States
Constitution, Article I, 815 of the Florida Constitution
provides that “No person shall be tried for a capital
crinme without presentnent or indictnment by a grand jury.”
Li ke 18 U.S. C. 883591 and 3592(c), Florida' s death penalty
statute, Florida Statute 88775.082 and 921.141, mnakes
| nposi ng the death penalty contingent upon the governnent
proving the existence of aggravating circunstances,
establishing “sufficient aggravating circunstances” to
call for a death sentence, and that the mtigating
circunstances are insufficient to outwei gh the aggravating
circunstance. Fla. Stat. 8921.141(3).

Florida law clearly requires every “elenent of the
offense” to be alleged in the information or the

indictnent. In State v. Dye, 346 So. 2d 538 (Fla. 1977),

this Court said “[a]n information nust all ege each of the

essential elenents of a crine to be valid. No essenti al

el enent should be left to inference.” In State v. Gay,

435 So. 2d 816, 818 (Fla. 1983), this Court said “[w here
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an indictnment or information wholly omts to all ege one or
nore of the essential elenments of the crine, it fails to
charge a crine under the | aws of the state.” An indictnent
in violation of this rule cannot support a conviction; the
conviction can be attacked at any state, including “by
habeas corpus.” Gay, 435 So. at 818. Finally, in Chicone
v. State, 684 So. 2d 736, 744 (Fla. 1996), this Court said
“Ial]s a general rule, an information nust allege each of
the essential elenents of a crinme to be valid.

The nost “cel ebrated purpose” of the grand jury “is to
stand between the governnent and the citizen” and protect
individuals from the abuse of arbitrary prosecution.

United States v. D onisio, 410 U S 19, 33 (1973); see

also Wod v. GCeorgia, 370 U S 375, 390 (1962). The

Suprene Court explained that function of the grand jury in

D oni si o:

Properly functioning, the grand jury is to be
the servant of neither the Governnent nor the
courts, but of the people...As such, we assune
that it cones to its task without bias or self-
Interest. Unlike the prosecutor or policeman, it
has no election to win or executive appoi nt nent
to keep.
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Id., 410 U.S. at 35. The shielding function of the grand

jury is uniquely inportant in capital cases. See Canpbell

v. Louisiana, 523 U S 392, 399 (1998)(recogni zing that
the grand jury “acts as a vital check agai nst the w ongf ul
exerci se of power by the States and its prosecutors” wth
respect to “significant decisions such as how nmany counts
to charge and...the i nportant decision to charge a capital
crine.”)

It is inpossible to know whether the grand jury in
this case would have returned an indictrment alleging the
presence of aggravating factors, sufficient aggravating
ci rcunstances, and insufficient mtigating circunstances
and thus charging M. Sochor with a crine punishable by
deat h.

The Sixth Arendnent requires that “[i]n all crimnal
prosecutions, the accused shall...be inforned of the
nature and cause of the accusation... "A conviction on a
charge not nade by the indictnent is a denial of due

process of law. State v. Gray, supra, citing Thornhill v.
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Al abama, 310 U S. 88 (1984), and Dedonge v. Oegon, 299

U S. 353 (1937).

Because the State did not submt to the grand jury and
the indictnment did not state the essential elenments of the
aggravated crine of capital nurder, M. Sochor’s right
under Article |, 815 of the Florida Constitution and the
Sixth Amendnment to the United States Constitution were
vi ol at ed. By omtting any reference to the aggravating
circunstance that would be relied upon by the State in
seeking a death sentence, the indictnment prejudicially
hi ndered M. Sochor “in the preparation of a defense,” to
a sentence of death. Fla. R Oim P. 3.140(0).

E. MR SOCHOR S DEATH SENTENCE WAS | MPOSED | N VI OLATI ON

OF THE DUE PROCESS CLAUSE OF THE FI FTH AVMENDMENT AND

THE JURY TRI AL RI GHT GUARANTEED BY THE SI XTH AVENDIVENT

BECAUSE HE WAS REQUI RED TO PROVE THE NON- EXI STENCE OF

AN ELEMENT NECESSARY TO MAKE H M ELI G BLE FOR THE
DEATH PENALTY

Under Florida |l aw, a death sentence may not be i nposed
unless the judge finds the fact that “sufficient
aggravating circunstances” exist to justify inposing the

death penalty. Fla. Stat. 8921.141(3). Because inposing
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a death sentence is contingent on this fact being found,
and the maxi num sentence that could be inposed in the
absence of that finding is life in prison, the Sixth
Arendnent required that the State bear the burden of
proving it beyond a reasonable doubt. R ng, slip op. at
2. (“Capital defendants...are entitled to a jury
determnation of any fact on which the legislature
conditions an increase in their naxi mum punishnent.”)
Neverthel ess, Florida juries, like M. Sochor’s jury, are
routinely instructed, “Should you find sufficient
aggravating circunstances do exist, it wll then be your
duty to determne whether mtigating circunstances do
exi st that outweigh the aggravating circunstances” (R
1220).

The Due Process clause of the Fourteenth Anendnent

requires the State to prove beyond a reasonabl e doubt

every fact necessary to constitute a crine. In _re
Wnship, 397 US. 358 (1970). The existence of

“sufficient aggravating circunstances” that outweigh the

mtigating circunstances i s an essenti al el enent of deat h-
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eligible first-degree nurder because it is the sole
el ement that distinguishes it fromthe crine of first-
degree nurder, for which |ife is the only possible
puni shnent . Fla. Stat. 88775.082; 921.141. For that
reason, Wnship requires the prosecution to prove the
exi stence of that el enent beyond a reasonabl e doubt. The
instruction given M. Sochor’'s jury violated the Due
Process O ause of the Fourteenth Anendnent of the United
States Constitution and the Sixth Amendnent’s right to
trial by jury because it relieves the State of its burden
to prove beyond a reasonable doubt the elenent that
“sufficient aggravating circunstances” exi st that outwei gh
mtigating circunstances by shifting the burden of proof
to the defendant to prove that the mtigating
ci rcunst ances out wei gh sufficient aggravating

Ci rcunst ances. Mul laney v. WlIlbur, 421 U S 684, 698

(1975).
In Mul |l aney, the United States Suprene Court hel d t hat
Mai ne statutory schene delineating the crinmes of nurder

and mansl aughter violated the Due Process O ause of the
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Fourteenth Amendnent. The Maine law at issue required a
defendant to establish, by a preponderance of the
evi dence, that he acted in the heat of passion on sudden
provocation, in order to reduce a charge of nurder to
mansl aughter. 1d., 421 U S. at 691-692. Like the Florida
statute at 1issue here, “the potential difference in
[ puni shnent] attendant to each conviction...nmay be of
greater inportance than the difference between guilt or
I nnocence for many lesser crines.” 1d. 421 U S at 698.
The Suprenme Court held that the statutory schene
unconstitutionally relieved the state of its burden to
prove the elenent of intent. |d. 421 US at 701-702.
The Florida instruction produces the sane fatal flaw

To comply with the E ghth Anendnent’ s requirenent that
the death penalty be applied only to the worse of fenders,
Florida adopted Fla. Stat. 921.141 as a neans of
di stingui shing between death penalty eligible and non-

death penalty eligible nurder. State v. D xon, 283 So. 2d

1, 10 (Fla. 1973). Florida chose to distinguish those for

whom “sufficient aggravating circunstances” outweigh
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mtigating circunstance from those for whom “sufficient
aggravating circunstances” do not outweigh the mtigating
circunstances. 1d., 283 So. 2d at 8. Because the forner
are nore cul pable, they are subjected to the nbost severe
puni shent: death. “By drawing the distinctions, while
refusing to require the prosecution to establish beyond a
reasonabl e doubt the fact upon which it turns, [Florida]
denigrates the interests found critical in Wnship.”
Mul | aney, 421 U S. at 698.

Because M. Sochor’s jury was never required to find
t he el ement of sufficient aggravating circunstances beyond
a reasonabl e doubt, the error here cannot be subjected to

a harm ess error analysis. Sullivan v. Louisiana, 508

U S 275, 279-280 (1993). M. Sochor is entitled to
relief.

CONCLUS| ON

For all of the reasons discussed herein, M. Sochor
respectfully urges this Court to grant habeas corpus

relief.

47



CERTI FI CATE O SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing
Petition for Wit of Habeas Corpus has been furnished by
United States Mail, first class postage prepaid, to
Celia Terenzio, Assistant Attorney Ceneral, 1515 North
Fl agler Drive, 9th Floor, Wst Pal m Beach, Florida

33401- 3432, on August 12, 2002.

RACHEL L. DAY
Assi stant CCRC
Fl ori da Bar No. 0068535

KENNETH M MALNI K
Speci al Assistant CCRC

Fl ori da Bar No. 351415

PAUL KALI L

Assi stant CCRC
Fl orida Bar No. 0174114

CCRC- Sout h

101 N E. 3rd Avenue, Suite
400

Fort Lauderdal e, Florida
33301

(954) 713- 1284
Attorney for Appellant

48



49



CERTI FI CATE O COVPLI ANCE

The under si gned counsel hereby certifies that this
petition conplies with the font requirenents of rule

9.100(1), Fla. R App. P.

RACHEL L. DAY
Assi stant CCRC

Fl ori da Bar No. 0068535

KENNETH M NMALNI K
Speci al Assistant CCRC
Florida Bar No. 351415

PAUL KALI L
Assi stant CCRC

Fl orida Bar No. 0174114

CCRC- Sout h

101 N.E. 3rd Avenue, Suite
400

Fort Lauderdal e, Florida
33301

(954) 713- 1284
Attorney for Appellant

50



