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SYMBOLS AND DESI GNATI ON OF THE PARTI ES

Appel | ee, the Florida Public Service Comm ssion, isreferred
toin this brief as the “Comm ssion”. Appellees, the Ofice of
Public Counsel and Florida Power and Light Conmpany, wll be
referred to as “Public Counsel” and “FPL”, respectively.

Appel | ant, Sout h Fl ori da Hospi t al and Heal t hcare
Association, will be referred to as the “Hospital Association”.

References to the record on appeal are designated R Vol.

_» __ (page no.), e. g., R Vol. 1, 20.



STATEMENT OF THE FACTS
This is an appeal of the Comm ssion’s final order in Docket
No. 001148-ElI. The docket was opened in August, 2000, and was

styled In re: Review of Florida Power and Light Conpany’'s

Proposed Merger with Entergy Corporation, the formation of a

Florida Transm ssion Conpany (“Florida Transco”), and their

effect on FPL's retail rates. R Vol. 1, 29; 41. The purpose

of the docket was

to consider the effect on Florida Power and Light

Company’s (FPL) retail rates of: 1) the planned

formation of a regional transm ssion organization for

peni nsul ar Florida; and 2) FPL's planned merger with

Ent er gy Cor poration”.

R. Vol. 1, 41.

The Comm ssion did not initially schedule a hearing in the
docket but contenplated that there would be some period for
di scovery before issues were identified. At that time, the
necessity of a hearing would be addressed.

As it turned out, the nerger between FPL and Entergy fail ed.
The Comm ssion, thus, did not have to consider the inpact of the
merger on FPL's rates. FPL’s planned participation in a
regi onal transm ssion organization (“RTO'), however, noved
forward according to directions from the Federal Ener gy

Regul at ory Comm ssion (“FERC’). By March, 2001, FERC had i ssued

tentative approval to the proposed RTO to be called the



“GridFl orida Regi onal Transmi ssion Organi zation (“GridFlorida”).
At that time, the other commtted participants in GidFlorida
wer e Tanpa El ectric Conpany (TECO) and Fl ori da Power Corporation
(FPC).

The Conmmi ssion recogni zed that the formati on of Gri dFl ori da
coul d have a very significant inpact on the delivery of electric
service in Florida. The integrated system of generation,
transm ssion and distribution wuld be broken apart.
Transm ssi on assets would be controlled by the GidFlorida RTO
Consequently, it would be the Conm ssion’s task to evaluate the
i npact on Florida ratepayers and to reconcile the cost effect of
t hese changes with current retail rates. Moreover, the Governor
had fornmed the Energy 2020 Study Conm ssion to consider the
future of electric service in Florida over the next 20 years.
Legi sl ative proposals were already being floated to deregul ate
retail electric service in Florida. Order No. PSC-01-1346-PCO-
El (the “MFR Order”), R Vol. 2, 396.

The proposed RTO and possi bl e regul atory changes created a
need for the Commi ssion to thoroughly exam ne the operations and
rates of FPL. FPL's last rate adjustnment was by stipulation
with Public Counsel (OPC), the Florida Industrial Power Users
Goup (FIPUG, and the Coalition for Equitable Rates. That

stipul ati on was approved by the Conm ssion on March 17, 1999, by



Order No. PSC-99-0519-AS-ElI. The 1999 Stipul ation provided for
a $350 mllion annual rate reduction, a reduction in FPL s
aut hori zed m dpoint for return on equity from 12 percent to 11
percent, anortization of up to $100 million annually to reduce
nucl ear or fossil production plant and various other itens.
Under the 1999 Stipul ation, FPL's earnings were to be gauged not
by the return on equity as such but rather by a revenue cap.
Ear ni ngs above the revenue cap were to be shared two-thirds and
one-third for the custoners and FPL, respectively. The terns of
t hat agreenment were to expire on April 14, 2002.

In early 2001, the Comm ssion evaluated FPL's performance
under the 1999 Stipulation and concluded, in view of the
i npendi ng expiration of the Stipulation and factors affecting
the conpany’s earnings level, that the time for an earnings
review was at hand. Thus, the Comm ssion directed FPL to file
its Mnimum Filing Requirements (MRS) presenting the
accounting, financial and other data, as well as a fully
al l ocated cost study, necessary to “provide assurances that
FPL’s rates, on a going-forward basis, are fair, just and
reasonable”. R Vol. 2, 399. The Comm ssion did not require
FPL to put noney subject to refund pending the outconme of the
case. It found instead that FPL's ratepayers would be

adequately protected against excess earnings by the revenue



sharing plan of the 1999 Stipul ation, which had a year to run
before its expiration. R Vol. 2, 400.

The Commi ssion explained its rationale for initiating the
earnings review as follows:

Qur overarching concern is that the public interest be

pr ot ect ed. It is our responsibility to ensure that
the conpany’'s retail rates are at an appropriate
| evel . Moreover, it is our belief that information in
the MFRs will assist this Conm ssion in addressing

questions from the Energy 2020 Study Conm ssion and
the Florida Legislature regarding the earnings |evel
of FPL, appropriate base rates, and the |evel of
potential stranded cost/investnment associated wth
various plans for restructuring of the electric
i ndustry.

R. Vol. 2, 399-400.

VWile setting in notion the massive undertaking of a rate
proceedi ng, the Comm ssion recognized from the very begi nning
that a resolution short of the full procedural steps, involving
ext ensive discovery and hearings, was possible. In fact, it
encouraged such a resolution:

We want to be clear that this decision to initiate a
rate proceedi ng does not foreclose the ability of the
conpany and the parties to reach a resolution of sone
or all of the issues involved in an earnings review.
In fact, it is our belief that the information
contained in the MFRs can enpower parties and the
Commi ssion to reach a settlement that everyone can
agree is in the public interest. However, we need to
be ready to nove forward to di scharge our obligations
in the event there is no informal resolution of the
i ssues. The information contained in the MFRs w ||
all ow us to do that.

R. Vol . 2, 400.



The Comm ssion’s MFR Order made clear that the agency did
not necessarily contenplate resolution of the case through a
full evidentiary hearing. All parties, current and future, were
put on notice that it was anenable to a negotiated settl enent,
and in fact, would encourage it.

After the Comm ssion issued its My 15, 2001, Order
initiating the earning review, Comnmi ssion staff and other
parties met with FPL to discuss the content and timng of the
conpany’s MFRs. A proposed schedule was submtted to the
Prehearing Officer in the case, and on July 24, 2001, he issued
Order No. PSC-01-1535-PCO EI, Order Regardi ng Content and Ti m ng
of MFRs, approving the schedul e. R Vol. 4, 792. The Order
noted that the MFRs “shoul d provide the basis for the Conm ssion
to make a reasoned decision in this docket.” Id.

In the interim on July 5, 2001, the Hospital Association
sought clarification or, alternatively, reconsideration of the
MFR Order. R Vol. 3, 457. The notion asked the Conm ssion to
clarify its order to recogni ze that the Hospital Associati on was
not bound by FPL's 1999 Stipul ati on and coul d, as a non-party to
the Stipulation, contest the nmechani sm by which rates could be
reduced. R. Vol. 3, 458-460. One day later, the Hospital
Association also filed a separate conplaint requesting that

FPL's rates be reduced and noney be held subject to refund under



the Commi ssion’s interim rate statute. It filed an anended
conpl ai nt on August 8, 2001. That matter was given a separate
docket by the Comm ssion, Docket No. 010944-El. FPL nmoved to
strike the notion for clarification/reconsideration and to
dism ss the anended conplaint. R. Vol. 40, 7819. The
Comm ssion found that the Hospital Association’s request for
interimrates anounted to “an i nproper collateral attack on the
[MFR] Order” in which it had declined to set an interimrate or
require noney be held subject to refund during the pendency of
the earnings review It granted FPL’s nmotion to dism ss and
cl osed Docket No. 010944-El. Order No. PSC-01-1930-PCO EI
Sept enber 25, 2001; R Vol. 40, 7818-7832. The Conm ssion al so
granted FPL’s notion to strike and denied the Hospital
Association’s motion for clarification/reconsideration. It
found that the subject of the request, interpretation of the
ternms of the 1999 Stipulation as to the rights of non-parties to
the Stipulation, was not addressed in the MFR Order and was,
therefore, inproper. R Vol. 40, 78209.

The earnings review continued apace, with the nunmber of
intervenors in this phase of the docket growing to eight. The
Hospital Association was granted intervention on August 31,
2001, by Order No. PSC-01-1783-PCO EIl. R. Vol. 37, 7203. The

Comm ssion noted in its order that the Hospital Association,



| i ke any other intervenor under the Conm ssion’s Rule 25-22. 039,
F.A.C., “takes the case as it finds it”. R Vol. 37, 7204. 1In
addition to the Hospital Association, intervenors included the
O fice of Public Counsel (“OPC'), consuner advocate for the
citizens of Florida; the Florida Industrial Power Users Group
(“FIPUG); the Florida Retail Federation; Publix Super Markets,
Inc. (“Publix”); Dynegy M dstream Services, LLP; Lee County,
Florida; and Thomas P. and Genevieve Twoney, private FPL
ratepayers. R Vol. 62, 11935.

On Cctober 24, 2001, the Comm ssion issued its Order
Est abl i shing Procedure, No. PSC-01-2111-PCO-ElI, providing a
roadmap for the conpletion of earnings review R. Vol. 62,
9394- 9405. That Order established hearing dates, dates for
filing MFRs, cutoff dates for discovery, custoner service
hearing dates, dates for identifying issues in the case and
prefiling of testinony. R. Vol . 48, 9400. The Comm ssion
enphasi zed that it was adopting a schedule that would provide
all parties an adequate opportunity to exam ne FPL's MRs,
conduct di scovery and devel op issues and testinmony as well as
provi de the Conm ssion staff adequate tinme to conduct an audit.
R. Vol . 48, 9401. The Comm ssion agai n enphasi zed its vi ew t hat
the case could end in a settlenment and provided “approxi mately

90 days from the identification of issues to the hearing to



expl ore settlenment of some or all of the issues short of a full
hearing.” R Vol. 48, 9402.

The Comm ssion issued anot her procedural order on January
16, 2002, in which it set out a list of 158 issues to be
considered in the proceeding. Order No. PSC-02-0102-PCOElI, R
Vol . 53, 10218-10237. The issues identified covered every
aspect of the case, e.g., eighty issues dealt with cal cul ation
of the conpany’s net operating incone (lssues Nos. 40-119) R
Vol . 53, 10225-10233; twenty-three issues addressed rate base
cal culations (9-31) R Vol. 53, 10221-10224; eight concerned
cost of capital (32-39) R Vol. 53, 10224-10225; twenty-four
dealt with cost of service and rate design (122-143) R Vol . 53,
10233-10235, and so on. Order No. 02-0102 also noted that
parties and staff were “not precluded from raising and
addressing additional issues that may arise through the course
of this proceeding.” R Vol. 53, 10218.

During January, 2002, FPL filed the testinmny of 13
W tnesses in support of its case. R Vol. 53-57, 10238-11003.
The Hospital Association filed testinmony of witnesses Kollen and
Baron on March 4, 2002; Lee County filed the sane day. R Vol.
59-60, 11325-11473. Publix filed the testinmony of its 5
W tnesses on March 5, 2002. R Vol. 60-61, 11504-11674. The

testimony of FPL custoners given at service hearings conducted



by the Comm ssioners was also filed in the docket. R Vol. 49-
50, 9675-9755; Vol. 50-51, 9982-10006; Vol. 52, 10173-10202.

Comm ssion staff conducted an audit of FPL's filings and
issued its report on February 1, 2002. R. Vol. 58, 11020-11065.
The stated purpose of the audit was “to audit the Rate Base, Net
Operating Inconme and Capital Structure schedules for the
forecasted 12-nmont h peri od ended Decenmber 31, 2001 and 2002, for
Fl ori da Power and Light Conpany.” R. Vol. 58, 11024. A
suppl enental audit was perfornmed by Commi ssion auditing staff
and rel eased March 18, 2002. R Vol. 62, 11819-11831.

Agai nst the backdrop of massive MFR filings, devel opnent of
testinmony, discovery, auditing and analysis that was occurring
in the earnings review, settlement negotiations were initiated.
On January 4, 2002, the legal staff of the Comm ssion advised
parties of an informal neeting to take place on January 7, 2002.
R. Vol. 52, 10007. One stated purpose of the nmeeting was “to
initiate settlenent discussions.” After the first meeting, a

second one was noticed on January 8, 2002, and set for January

14, 2002. R. Vol . 52, 10093. The purpose was to “continue
settlenment discussions.” I d. All parties to the docket,
i ncludi ng the Hospital Association, were invited to attend. |d.

Initial settlenment discussions between staff, the parties

and FPL did not progress beyond the January, 2002, nmeetings.



Nevert hel ess, negotiations continued between FPL, Public Counsel
and other parties with the result that a proposed “Stipul ation
and Settlenment” (Stipulation) was reached and submtted for the
Commi ssion’s approval on March 14, 2002. R. Vol 61, 11740-
11757. Of the parties actively participating in the docket,
only the appellant Hospital Association refused to sign the
Settl enment. R. Vol. 61, 11747. FPL sinmultaneously filed an
“Agreed Motion to Suspend Schedul e for Hearings and Prehearing
Procedures and to Suspend Di scovery.” R Vol. 61, 11735-11738.
That notion was granted by Order No. PSC-02-0348-PCO El, issued
March 14, 2002. R Vol. 61, 11785-11786.

On the face of the Stipulation docunment, the parties
indicate that their agreenent is prem sed on a belief that the
scope of the earnings review has provided an i nformed basis for
agreenment on FPL’s rates. They note that FPL’s MFRs “have been
t horoughly reviewed by the FPSC Staff and the Parties;” that FPL
“has filed conprehensive testinony in support of and detailing
its MRs,” and that “the parties in this proceeding have
conduct ed extensi ve discovery on the MFRs and FPL’s testinony.”
R. Vol 61, 11935.

The Comm ssion staff was also convinced that the terns of
the Stipulation were “a reasonable resolution of the issues

regarding FPL's | evel of earnings and base rates.” R Vol. 61,

10



11802. It thus found the agreenent to be “in the best interests
of the ratepayers, the parties, and FPL . . . .” 1d.
As noted by the Commi ssion staff’s recommendation for

approval, the key provisions of the Stipulation were as foll ows:

A $250 mllion permanent base rate reduction effective
April 15, 2002 (7.03% base rate reduction);

A continuation of a revenue cap and revenue sharing plan
for 2002-2005;

The discretionary ability for FPL to reduce depreciation
expense by up to $125 nillion annually, and

FPL's agreenent to withdraw its request to increase its
St orm Damage Reserve accrual by $30 million annually.

R. Vol. 61, 11800.

In addition to various other items, the Stipulation also
i ncluded FPL’s agreenent to make an adjustnent to its fuel cost
recovery clause factor to reduce it by $200 mllion for the
remai nder of 2002. R. Vol. 61, 11812. That adjustnment was
incidental to the actual earnings reviewin Docket No. 001148- El
and was related to the annual fuel cost adjustnent proceedi ngs

in Docket No. 020001-El, Fuel and Purchased Power Cost Recovery

Cl ause with Generating Performnce |ncentive Factor. R. Vol .

61, 11798. The effect of the adjustnment was to | ower fuel costs
passed on to consumers.
The staff’s recomendati on for approval of the Stipulation

was considered by the full Comm ssion on March 22, 2002, at a

11



Speci al Agenda Conference convened for that purpose. Chairnan
Jaber invited the parties to nmake presentations on the
settlement. R Vol. 62, 11838. M. Paul Evanson, President of
FPL, spoke in favor of the settlenent. He noted the massive
amount of docunents produced by the conmpany through MFR fili ngs,
di scovery and direct testinony and concluded that “the record
denonstrates this was a conprehensive and exhaustive review of
our operations.” R. Vol. 62, 11840. He characterized the

settlement as a wn, wn, wn” for custoners, FPL' s
sharehol ders and the State of Florida. R Vol. 62, 11841. Jack
Shreve, Public Counsel, representing the citizens of Florida,
al so spoke in favor of the Stipulation, characterizing it as
“fair, reasonable and appropriate” and as providing “a good
incentive-based regulatory structure.” He, too, wurged its
approval, as did other interested persons and parties to the
agreenment . R. Vol. 62, 11843; 11845-11846.

The Hospital Association, through its counsel, M. W senan,
was given fifteen mnutes to present its argunent against
approval of the Stipulation. R. Vol. 62, 11849. M. W seman
proceeded to |list several issues such as cost of equity, capital
structure, cost overruns, affiliate transactions, and alleged

i mproper transactions between FPL and Adel phia Conmmuni cati ons

Group in which FPL's parent, FPL G oup, had owned a subsidiary

12



i nterest. M. Wseman clainmed these issues could result in
reductions in cost of service in the $500 mllion range. R.
Vol . 62, 11849-11855. He concl uded by asking the Conmi ssion to
defer ruling on the Stipulation and “hold a hearing on the
nerits of the settlenment proposal, to find out whether the
settlement proposal, in fact, results in just and reasonable
rates.” R Vol. 62, 11855.

The discussion at the Special Agenda continued with the
Comm ssi oners asking staff and the parties for explanation of
the terns of the Stipulation and their inmport. M. Shreve again
spoke in favor of the agreenent. He acknowl edged M. W seman’s
position opposing the Stipul ation but noted that the parties had
asked for various | evels of rate reductions, sone | ower than the
one achieved by the Stipulation. R Vol. 62, 11877. *“I think
you have to take it in perspective,” he noted on the conprom se
reached and observed that he m ght have asked for nore, “[i]f we
coul d get sone assurance fromthe Conm ssion that we coul d have
our way on all the issues. . . .” 1d. M. Shreve went on to
express his view that this “incentive-type stipulation” had
advant ages over regular rate case procedures directed toward
achi eving one-tine refunds. The Stipulation allowed for over-
earnings refunds in addition to the reduction wi thout additional

Comm ssi on proceedi ngs. That, M. Shreve opi ned, provi ded “sone

13



confort” not only to the conpany, but to custoners and the
parties as well, and was “one of the reasons” that he felt the
Stipulation should be approved. R Vol. 62, 11880.

After hearing the presentations of the parties, the
Conm ssioners expressed their views that the proceeding had
produced the |l evel of information they needed to nake a reasoned
deci sion. Conm ssi oner Deason especially noted that fact:

.o | want to reiterate sonething that you said,

Madam Chai rman, and it’s something that is identified

in the, in the “whereases” to the stipulation, and

that is the fact that there has been a full set of

mnimum filing requirements filed in this proceeding,

t here has been conprehensive testinony filed, there's

been extensive discovery. | think that this, if this

settlenment is approved, that it is consistent with the

i dea that we have conducted a thorough rate review for

this conpany. And | think it would be unfair to say

that this Comm ssion has not conducted a thorough rate

review for this conpany because we have. | think that

all of the information is there.

R. Vol. 62, 11897. In addition to the Chairman, Conm ssioners
Baez and Pal ecki al so echoed Comm ssi oner Deason’s view of the
proceeding. R Vol 62, 11884; 11889; 11891.

At the end of the Special Agenda Conference, the Conm ssion
vot ed unani nously to approve the Stipulation and the m d-course
correction in the fuel adjustnent docket. R. Vol. 62, 11895.
On April 11, 2002, the Commi ssion issued Order No. PSC-02-0501-
AS-ElI, Order Approving Settlement, Authorizing M dcourse

Correction, and Requiring Rate Reductions. R Vol. 62, 11927-

14



11946. In that Order, the Comm ssion found that *“the

Stipulation and Settlenment is in the best interests of FPL's

rat epayers, the parties, and FPL. . . .” R Vol. 62, 11931.
The Hospital Associationfiledits notice of appeal on April

26, 2002.

15



SUMVARY OF ARGUMENT

Under the provisions of the Florida Adm nistrative Procedure
Act (APA), section 120.68(1), Florida Statutes, the Hospital
Associ ation nust show that it is “adversely affected” by the
Comm ssi on’ s deci sion approving the FPL Stipulation. It cannot
meet that test. The Hospital Association was the beneficiary of
a $250 mllion per year rate reduction and earnings sharing
pl an, just as other ratepayer groups were beneficiaries. It
al so benefitted fromthe settlement because the rate reduction
was across-the-board. If the Conmm ssion had adjusted rate
structures toward parity anong cl asses, the Hospital Association
woul d have shoul dered a greater share of the burden of FPL's
cost of service than it currently does. The effect of the
Stipulation on the Hospital Association was entirely positive.
Mere status as an intervenor does not automatically create a
ri ght to appeal.

The Hospital Association would not have standing to bring
this appeal wunder a traditional analysis of its appellate
rights. As a party who enjoys the benefits of a settlenent in
a proceeding in which it participated, it cannot attenpt to
di srupt the settlement through an appeal. |f the Hospital
Associ ation wants to try for a greater rate reduction, it nust

do so by bringing its own case.

16



The procedure foll owed by the Comm ssion did not viol ate any
right to due process owed to the Hospital Association. The
Comm ssion initiated FPL’s earnings review on its own notion,
and the Hospital Association enjoyed the sanme rights as any
ot her intervenor. From t he begi nning of the earnings review,
t he Comm ssion encouraged a stipulated settlenent, and made no
conmtnment to the Hospital Association or any other party that
a hearing would necessarily be held.

VWhen the Commission opted to approve the proposed
settlenment, the Hospital Association was not confronted with a
deci sion which inpacted it adversely or even substantially. It
therefore lacked standing to request an evidentiary hearing
under the standard enbodied in the APA and in Florida court
deci si ons.

Section 120.57(4) expressly recognizes that any proceeding
can be informally term nated by Stipulation. In the context of
that i nformal process, the Hospital Association had no claimto
a formal heari ng. It was afforded exactly the kind of
opportunity to participate that Florida |aw all ows. It was
gi ven the requested chance to present its views in opposition to
the Stipulation, which it did. It is not a denial of due
process that the Conm ssion found that opposition unconvincing,

especially in view of the unqualified support of Public Counsel
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and other intervenors representing the broad spectrum of FPL's
rat epayers.

Even assunmi ng that the Hospital Association can evade the
standing requirenents of Florida law, its clainms cannot succeed
under the |egal standard applied to approval of non-unani nmous
stipulations. As an intervenor, the Hospital Association had no
ability to defeat the stipulation of other parties sinply by
wi t hhol di ng consent. At nost, it was entitled to an opportunity
to express its opposition to the Stipulation in an infornmal
procedure.

The Conmi ssion’s ability to approve the Stipulation did not
require resolution of disputed facts. All relevant matters
supporting the Stipulation were agreed to by the stipulating
parties. The Hospital Association’ s attenpt to assert disputed
issues did not require that the Comm ssion take them up to
approve the Stipulation. 1In any case, the issues raised by the
Hospital Association invoked policy issues well wthin the
Comm ssion’s ratenmaking discretion to reject.

The Comm ssion made the requisite finding that the
Stipulation resulted in fair, just and reasonabl e rates and was
in the public interest. The stipulated agreenent before it,
the lack of factual disputes between the parties, and the

parties’ unflagging testinmony in support of the Stipulation
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provided the Commission with all the conpetent evidence it
needed to approve the agreenent. The Conmm ssion’s order
approving the Stipulation violated none of the provisions of
the APA or other |law invoked by the Hospital Association.

The Hospital Association should not be allowed to disrupt
the 1inplementation of the rate reduction and earni ngs sharing
plan that the Comm ssion approved and, for all practical
effects, all other ratepayer groups in Florida have endorsed.
The Comm ssion’s order approving the Stipulation should be

af firmed.
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STANDARD OF REVI EW
As this Court has said many tines, orders of the Conm ssion
cone to this court “clothed with the statutory presunption that
t hey have been made within the comm ssion’s jurisdiction and
powers, and that they are reasonable and just and such as ought

to have been nade.” Gulf Coast El ectric Cooperative v. Johnson,

727 So. 2d 259, 262 (Fla. 1999)(citations omtted). The
Commi ssion’s interpretations of its statutes are entitled to
great weight and a party challenging an order bears the burden
of overcom ng the presunption of validity by showing a departure

fromthe essential requirements of law. 1d. [citing Aneri St eel

Corp. v. Clark, 691 So. 2d 473 (Fla. 1997)]. The Conmmi ssion’s

findings will be wupheld if they are based on conpetent
substantial evidence and are not clearly erroneous. [d. The
def erence afforded the Comm ssion’s orders i s appropriate given
the agency' s special expertise in the area of utility

regulation. |d. [citing Gulf Ol v. Bevis, 322 So. 2d 30, 32

(Fla. 1975); Public Service Comm ssion v. Fuller, 551 So. 2d

1210, 1212 (Fla. 1989)].
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ARGUMENT
THE HOSPI TAL ASSCOCI ATION |'S NOT ADVERSELY AFFECTED BY THE
COMWM SSION'S ORDER AND HAS NO STANDING TO BRING THI' S
APPEAL.

The Hospital stands before this Court in a rather peculiar

post ure. It, like the other customers of FPL, is the
beneficiary of the $250 nmillion rate reduction and other
adj ust ments approved by the Commi ssion. Moreover, it actually

benefitted from the Conmm ssion’s having not proceeded with a
full rate case hearing. One of the issues that woul d have been
exam ned was the parity of rates between custoner classes. As
noted by the staff and Comm ssioners at the agenda conference
approving the Stipulation, if the issue of rate parity had been
addressed, the Hospital Association would have been required to
shoul der a greater share of the burden of the utility’'s cost in
its base rates. Thus, a novenent toward parity for the Hospital
Associ ation would have neant that it received less of a rate
reduction than it would absent consideration of that issue.
Vol . 62, R 11858-11860.

Nowhere in its Brief does the Hospital Association urge the
court to reverse the Comm ssion’s order awarding the rate
reductions. Clearly, it is happy to have received the benefit
of these reductions and potential refunds that the earnings

sharing plan wll bring. Rather its plea is purely a
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formalistic one. It asks only that the Court remand the case
based on an all eged procedural error. See, Brief at 35; 38-39;
40; 42.

G ven these circunstances, one mght well wonder from a
conmon- sensi cal perspective what injury the Hospital Association
has suffered as a result of the Comm ssion’s order. One m ght
wonder the sane thing froma | egal perspective, and i ndeed, this
is an i nstance where common sense and the | aw coi nci de. Having
received the benefit from the Comm ssion’s approval of the
stipul ated rate reduction and revenue sharing plan, the Hospital
Associ ati on does not have | egal standing to bring this appeal.

The Hospital Association’s Brief is fairly peppered wth
cites to Chapter 120, Florida Statutes (APA). It repeatedly
i nvokes various subparts of the judicial review provisions,
section 120.68, Florida Statutes, that require remand for agency
transgressions. In bringing this appeal, however, the Hospital
Associ ati on over |l ooks t hat nost f undanent al t hreshol d

requi rement of Section 120.68(1) which states that “a party who

is adversely affected by final agency action is entitled to
judicial review” (e.s.)

It is true that the Hospital Association was granted
i ntervenor status in this case. However, as this Court noted in

Legal Environnental Assistance Foundation, Inc. v. Clark, 668
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So. 2d 982 (Fla. 1996), the nere fact that a party has been
granted i ntervenor status does not nmean that party automatically
has standing to challenge the Comm ssion’s order. Even a party
who participates in an agency proceedi ng “by authorization of a
statute or rule, or by permssion of an agency, nay not
necessarily possess any interests which are adversely, or even
substantially, affected by the proposed agency action”. |d. at
987. The definition of “party” in the APA is defined “nore
narrowly for purposes of obtaining appellate review than for
pur poses of obtaining an adm nistrative proceeding.” Fl ori da

Chapter of the Sierra Club and Save our Suwannee, |lnc. V.

Suwannee Anerica Cenent Conpany, Inc., 802 So. 2d 520, 521 (Fla.

1st DCA 2002), citing Daniels v. Florida Parole and Probation

Commi ssi on, 401 So. 2d 1351 (Fla. 1st DCA 1983), aff’'d sub nom;

Roberson v. Florida Parol e and Probati on Comm ssi on, 444 So. 2d

917 (Fla. 1983).

The Hospital Association has suffered no detrinment fromthe
Conmmi ssion’s approval of a rate reduction for FPL's custoners;
it has received a clear and readily accepted benefit. The
Hospi tal Associ ation m ght have |liked to have received a greater
benefit, as no doubt the other parties to the proceeding woul d
have. But the test of a party s standing to appeal does not

turn on specul ati on about what ni ght have been or what yet m ght
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be. To argue that the receipt of a certain benefit has an
adverse affect because the benefit was not as great as it
concei vably coul d have been is to turn the concept of “adversely
affected” on its head. Florida law requires a would-be
appellant to show that the challenged final agency action has
“created an ‘injury in fact’ or inpending injury to its

interest, . . . not that it mght yet receive a greater

benefit. Sierra Club, 802 So. 2d 520.

It is not only the requirenents of the APAthat stand in the
way of the Hospital Association’s appeal. It is axiomatic in
Florida |law that a person who obtains a favorable judgnent and
accepts the benefits of it, cannot bring an appeal to reverse

the judgnment. Dance v. Tatum 629 So. 2d 127 (Fla. 1993); State

Road Dept. v. Hartsfield, 216 So. 2d 61, (Fla. 1st DCA

1968) (“[Where a party recovering a judgnent accepts the
benefits of it, voluntarily and knowing the facts, he is
estopped from afterwards seeking a reversal of the judgment by
appeal therefrom?™)

There is no reason not to apply this principlein this case.
The Hospital Association received a favorable ruling fromthe
Comm ssion just as surely as if it had been the noving party and
achieved a rate reduction by its own efforts. It now seeks to

reopen the proceedings, irrespective of the time and expense it
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m ght entail, toseeif it m ght be possible to secure a greater

reward while keeping what it has gained. To state such a
proposition as a viable legal theory reveals its facial

absurdity. The Hospital Association is a willing beneficiary
who has no standing to contest the process or the Stipulation
whi ch brought that benefit. The Court could dismss this case
on this ground alone. It should certainly dismss it in
contenpl ation of the standing requirenments of the APA and this

Court’s interpretive decisions.

1. THE COWMM SSION DID NOT ERR IN APPROVING THE PARTIES
STI PULATI ON W THOUT A FULL EVI DENTI ARY HEARI NG.

A The Hospitals Were Afforded Due Process Before the
Comm ssi on.

Even if the Hospital Association can get past the hurdle of
standing to appeal, there is no path to reach its goal of
forcing the Commi ssion to hold a separate evidentiary hearing on
the Stipul ati on.

1. The Hospital Association |acked standing to
demand an evidentiary hearing.

The Hospital Association’s invocation of the hearing
requi renents of the APA are purely formalistic. No one woul d
di spute that when the Commi ssion initiates a rate proceedi ng, as
it didinthis case, it nust provide the utility an opportunity
for hearing and all ow proper intervenors to participate in that
hearing. However, the hearing requirenments of the APA found in
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Sections 120.569 and 120.574, Florida Statutes, do not require
that the Comm ssion conduct an evidentiary hearing in every
case. On the contrary, Section 120.57(4) specifically

recogni zes that any proceedi ng before an agency nay be resol ved

wi t hout the necessity of formal hearing. It states:

Unl ess precluded by law, informal disposition may be

made of any proceeding by stipulation, agr eed

settl ement, or consent order.
120.57(4), Florida Statutes.

There is no provision of Florida law governing the
Comm ssion’s activities that precludes it from accepting an
informal resolution in an earnings review proceeding. The
Comm ssion’s ratemaking statutes contenplate that when the
agency initiates a rate review, it will provide parties notice
and opportunity for hearing, but there is no statutory
precl usi on of a settlenent by stipulation. See, section 366. 06,
Fla. Stat. That would clearly be inconsistent with |ong

standi ng Comm ssion precedent and Florida |aw which favors

settlements in the public interest. See, Utilities Conm ssion

of New Snyrna Beach v. Florida Public Service Commi ssion, 469

So. 2d 731, 732 (Fla. 1985)(The |egal system favors the
settlenment of disputes by nutual agreenent of the contending

parties).
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The process followed by the Conm ssion in FPL's earnings
review was consistent with the basic tenents of the APA. The
Comm ssi on coul d not have made it clearer fromthe begi nning of
the proceeding that its primary desire was to be able to conduct
a thorough review of FPL's rates based on the nmssive
information contained in the MRs. While it initially set a
date for hearing the nmatter, it never mnmade an absolute
comm tment to conducting the hearing, and in fact encouraged t he
parties to reach a stipul ated agreenent as they had done in past
proceedi ngs. That process is recognized in section 120.57(4).

The Hospital Association has not argued that the Comm ssion
had no authority to approve the Stipulation to which they did
not consent, nor could they. There is certainly nothing in
Chapter 120 nor Chapter 366 which would prevent the Comm ssion
from doing so. I ndeed, it 1is generally recognized that
adm ni strative proceedings and utility rate proceedings in
particul ar often involve “settlenments” in which not all parties

are willing to participate. As stated in Pennsylvania Gas &

Water Co. v. Federal Power Comm ssion, 463 F. 2d 1242, 1246

(D.C. Cir. 1972), in which the Court rejected a custoner
chal l enge to a non-unani nous settl enent:
“Settlement” carries a different connotation in
adm nistrative law and practice from the neaning
usually ascribed to settlenment of civil actions in a
Court . . . [l]n agency proceedings settlenents are
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frequently suggested by sonme, but not necessarily all

of the parties; if upon exam nation they are found

equi tabl e by the regul atory agency, then the terns of

the settlement formthe substance of an order binding

on all the parties, even though not all are in accord

as to the result.

What ever legal rights the Hospital Association had to a
hearing on the Stipulation nust be defined in the context of the
APA’' s recognition of stipulated settlenments and the inability of
an intervenor to block its inplenmentation nmerely by w thhol di ng
consent. What counsel for the Hospital Association asked for
was for the Conmmi ssion to “hold a hearing on the nerits of the
settl ement proposal to find out whether the settl enent proposal,
in fact, results in just and reasonable rates”. R. Vol. 62,
11855. As with the question of the right to appeal, the
requi rement for such a hearing nust be evaluated in the context
of standing and the general procedural requirements for
approvi ng a non-unani nous sti pul ation.

Persons petitioning for an adm nistrative hearing must show

that they are “substantially affected” by the agency’ s proposed

action. Aneristeel Corp., 691 So. 2d 477. This test requires

that the petitioner show “1l)that he wll suffer an injury in
fact which is of sufficient inmediacy to entitle him to a
section 120.57 hearing and 2)that his substantial injury is of
a type or nature which the proceeding is designed to protect.”
Id. At the point where the parties agreed to a stipulated rate
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reduction and refund plan, and the Comm ssion proposed to
approve it, the Hospital Association’s standing to request an
evidentiary hearing was put to the test. No reasonabl e
construction of the effect of a proposed rate reduction would
classify it as an “injury in fact” to the custoner, and it would
be absurd to say a proceeding was “designed to protect” a
custoner from paying a lower rate. The Comm ssion’s proposed
action of approving the Stipulation was entirely favorable to
t he Hospital Association. To the extent it was affected, the
Hospital Association was affected favorably and in no way
injured. Thus, evaluating the situation for what it was when
the Stipulation was considered, the Hospital Association could
not nmeet the test for standing to protest the Comm ssion’s
proposed action. It sinply was not entitled under | awto demand
an evidentiary hearing.

2. The Conmm ssion afforded the Hospital Association
all the process it was due in allowing it to
state its objections to the Stipulation.

Thi s | eaves t he questi on of what opportunity to be heard the
Hospital Association was entitled to in the context of the
Comm ssion’s informal proceeding at which the Stipulation was
approved. Put another way, it raises the question of what due
process rights the Hospital Association could assert at that

point. Even putting aside the Hospital Association’s problens
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of standing to demand a formal proceeding, those rights were
[imted.
It is not necessary that the regulatory agency conduct an

evidentiary hearing in every case. Pennsyl vania Gas & Water

Co., supra, 463 F. 2d 1242; New Ol eans Public Service, Inc. V.

Federal Energy Regulatory Comm ssion, 659 F. 2d 509 (5" Cir.

1981) (“It is clear that in sonme circunmstances the Conm ssion
can approve contested settlenments w thout conducting a fornal
evidentiary hearing”.) The due process rights of a non-
stipulating party are satisfied if the party is provided notice
and opportunity to participate in fornal and i nformal
conferences, settlement negotiations, and is provided an

opportunity to state its objections on the record. New Ol eans

Public Service, Inc., 659 F. 2d 512-513. See al so, Bryant v.

Arkansas Public Service Conm ssion, 877 S.W 2d 594 (Ark. 1994)

(Attorney General was not denied due process in the Arkansas
Comm ssi on’ s approval of a non-unani nous stipul ation without an
evidentiary hearing where the Attorney Ceneral was allowed to
participate fully in the rate proceedings and was given an
opportunity to present its position and participate when the
Comm ssi on consi dered the stipulation).

What ever due process rights the Hospital Association had to

oppose a favorable stipulation were satisfied by the
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Comm ssion’s proceedi ngs. It participated fully in the
Comm ssion’s proceedings leading up to the agenda conference
where the stipulation was approved. It took part in various
procedural conferences, including the pre-hearing conference,
and neetings convened for the purpose of considering a
settl enment. The Hospital Association was famliar with the
proposed settlement and was on notice that it would be
consi dered at the March 22, 2002, agenda. Prior to that date it
did not file any pleading requesting any particul ar opportunity
to be heard on the Stipulation, nmuch |ess request that the
Comm ssion hold a formal evidentiary proceeding on the matter.
| ndeed, as the transcript of the agenda conference reflects, the
due process clainms the Hospital Association now asserts were
founded only on counsel’s subjective expectation of what would
occur. R. Vol. 62, 11848. In any case, however, that
expectati on appears to have been rather limted. Counsel only
asserted that “we thought at |east that we would be given the
opportunity to present a thorough analysis to show why this
settl ement should not be approved”’. R. Vol. 62, 11848-11849.
The amount of time associated with that expectati on was rather

mnimal; “at least half an hour”, as stated by counsel by the

Hospital Association. R Vol. 62, 118409.
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In fact, the Hospital Association was given fifteen m nutes
to address the Conmm ssi oners and ot her parties in support of its
view that the $250 mllion rate reducti on was inadequate. R.
Vol . 62, 11849-11855.

In the course of the Conm ssion’s consideration of the
proposed stipul ation, the Chairman asked the principal
intervenor in the case, Public Counsel Jack Shreve, whether he
had heard anything from the Hospital Association’s counsel or
others, that would <change his ©positive opinion of the
stipulation. He replied: “No, Comm ssioner, there is not”. R
Vol . 62, 11876. He then proceeded to comment on the position of
t he Hospital Association and urged the Conm ssion to adopt the
stipul ation as a reasonabl e resol ution of the case. R Vol. 62,
11877-11882.

So far as the Hospital Association’s due process rights are
concerned, one final point is worth noting. As a non-signatory
to the stipulation, the Hospital Association was not bound by
those ternms by which the other parties commtted not to protest
the Stipulation or to seek rate adjustnments while it was in
effect. As noted by M. Shreve at the March 22, 2002, specia
agenda conference, there is nothing to preclude the Hospital

Association from initiating its own proceeding to challenge
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FPL's rates in the future if it believes that it can make a case
for further reductions. R Vol. 62, 11882.

Florida courts have recognized that due process is a
relative concept and the anmount of process that may be due
depends on the context in which procedural rights are asserted.

Hadl ey v. Departnent of Admnistration, 411 So. 2d 184, 187

(Fla. 1982) (“[T]he extent of procedural due process protection
varies with the character of the interest and the nature of the
proceedi ng involved”). In the context of the Commi ssion’s
approval of the FPL Stipulation, the Hospital Association was
afforded all the process it was due. There has been no
viol ation of the Hospital Association s due process rights under
t he APA or any other standard.

B. The Commi ssion’s Order Approving the Stipulation is
Consi stent Wth the Hearing Requirenents of the APA.

The Hospital Association asserts that the Conm ssion was
required to take up its issues and resolve all alleged “di sputes
of material fact” in an evidentiary hearing before approving the
Sti pul ati on. As shown in the preceding section, that is an
incorrect characterization of the Comm ssion’s obligation when
the parties submtted their settlenent proposal. The Conm ssion
was only required consistent with its statutory duties to find
that the Stipulation resulted in reasonable rates and was in the
public interest.

33



The whol e concept of a stipulated settlenent is based on the
idea that controversies are resolved w thout having to go
forward with expensive and time consum ng hearings. Wile the
Fl ori da APA requires that an agency nust afford an aggrieved
petitioner the opportunity to litigate disputes of fact where

his interests are at stake, there is no such requirenment for

nmere approval of a stipulated settlenent. That fact is
recognized in section 120.57(4) allowing for *“informal
di sposition . . . of any proceeding by stipulation, agreed

settl ement, or consent order.”

It hardly matters that the Hospital Association as a
di ssenting intervenor claimed that it would argue with FPL's
initial positions inthe case. The validity of the Commi ssion’s
decision clearly did not turn on resolving di sputes of fact. It
accepted the parties’ agreenment to conprom se on the rel evant
i ssues, including any that mght involve disputed issues of
fact.
The rel evant question was whether there was a reasonabl e basis
for the Comm ssion to accept the Stipulation - not whether al
i ssues of disputed fact had been resolved. The diverse parties
to the Stipulation, representing for all practical purposes the
entire spectrum of consunmers from residential ratepayers to

| arge industrial customers, urged the Conmmi ssion that there was
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a reasonabl e basis to find the Stipulation a fair resol ution of
the case. Moreover, as FPL, Public Counsel, and the
Comm ssioners stated at Agenda Conference approving the
agreenent, that conclusion was one made on the strength of a
massi ve and thorough inquiry into the conpany’s operations.

It is of no consequence that the Hospital Association can
enunerate a litany of disagreenents with FPL's case. Its clains
for greater rate reductions based on its “disputed issues” are
purely specul ative. The result of a hearing could have been a
result nmuch less favorable to the intervening parties than was
approved. The validity of the Commi ssion’s order turns on the
reasonabl eness of its exercise of discretion in approving the
Stipulation. 1In the end, as stated well by Public Counsel, Jack
Shreve, and Commi ssi oner Deason, there sinply was nothing in the
matters argued by the Hospital Association that would | ead one
to believe that the Stipul ati on was unreasonabl e or that further
formal hearings were necessary to evaluate it. R. Vol. 62,
11876-11877, 11897. The Comm ssion was in effect the
petitioning party in this case, having initiated the earnings
review on its own notion, and if it, through the efforts of its
staff and the parties, was satisfied with the resulting
agreenent, it had the discretion to approve it. The Hospit al

Association, if it should file a proper petition in its own
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ri ght raising disputed i ssues of fact, would be entitled to have
the matters heard, but not in the context of approval of a
sti pul ati on.

Finally, ratemaking is fundanmentally a | egi sl ative process
that inherently involves policy judgnments by the Comm ssion as
well as resolution of specific fact issues. The *“disputed
issues of material fact” advanced by the Hospital Association,
such as cost of capital and equity structure, are hardly matters
of fact at all, but policy matters in which the Commi ssion has
wi de discretion. Moreover, as noted by Fifth Circuit in New

Ol eans Public Service, Inc., supra:

The fact that the testinmony in question presented
differing figures for cost of service, rate base,
advance paynents and rate of return from the
settlement figures for each category does not nean
that a hearing was required to address those
differences. . . . [T]he testinony suggest[s] to us
that the differences in figures reflect disagreenent
in matters of policy rather than conflict in basic
facts.

659 F. 2d 513-514.

The Legi sl ature has given the Comm ssion broad latitude in
carrying out its ratenmaking responsibilities. It acted within
its authority in declining further hearings on the FPL

Stipulation. 111. THE COWM SSION DI D NOT ABUSE | TS DI SCRETI ON
I N APPROVI NG THE STI PULATI ON

Points Il. - V. of the Hospital Association’s Brief hewto

the line of section 120.68(7) alleging vari ous procedural errors
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whi ch woul d require remand. Since the argunents are essentially
variations on a thenme, the Conm ssion addresses all of themin
its Point 1I1l., which it believes enbodies the appropriate
standard of review.

A fundanent al prem se of the Hospital Association’ s argument
in these sections of its Brief seens to be “that the Comm ssion

did not afford the Hospitals the hearing that it prom sed .

.” Brief at 39 (e.s.). The Conm ssion made no such promi se to
t he Hospital Association or any other party. On the contrary,
t he Comm ssi on put the parties on notice fromthe begi nning that
its “decision to initiate a rate proceedi ng does not foreclose
the ability of the conpany and the parties to reach a resol ution
of some or all of the issues . . . .7 R. Vol. 2, 400. The
filing of the MFRs, the Conm ssion stated, would allow it to
“nmove forward to di scharge our obligations in the event there is
no i nformal resolution of the issues.” 1d. That hardly sounds
like a promi se to hold a hearing.

The Hospital Association further tries to conjure a
comm tment to hearing out of the Conm ssion’s Order Establishing
Procedure, Order No. 01-2111. Brief at 7; 16. There, the
Prehearing Officer noted, in rejecting a procedure suggested by
FPL, that the wusual disposition of rate cases was via

stipulation of all parties or through the full hearing process.
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R. Vol. 48, 9401. The Prehearing Oficer’s remark hardly
constitutes a conmtnment to hold a hearing, nor is it a binding
legal ruling by the Comm ssion inposing a hearing requirenment
i f no unani nous stipul ati on was reached. The Prehearing Oficer
woul d not have made such a unilateral comm tnent on behal f of
the other Conm ssioners in the first place. Such a genera
statenment of the law could hardly have contenpl ated the unusual
situation arising from the Hospital Association’'s refusal to
join the Stipulation.

In Point Il of its Brief, the Hospital Association continues
its assault on the Conm ssion’s acceptance of the Stipulation by
invoking the “conmpetent substantial evidence” standard of
revi ew. Because the Conmm ssion didn’'t conduct an evidentiary
hearing, the argument goes, it had no conpetent substanti al
evi dence before it and abused its discretion in approving the
Sti pul ati on. As with its argunents in its other points, the
Hospital Association is off the mark in its analysis.

Normal |y, one expects the conpetent substantial evidence
standard to be invoked where the agency has conducted an
adversarial hearing and resolved issues of fact and policy.
That seens to be the concept advanced by the Hospital

Associ ati on.
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The standard evoked by the Hospital Association is
i nappropriate in this case. The stipul ated agreenent between
the parties took the place of an evidentiary proceeding. Thus,
t he Comm ssion was within its discretion to conduct an informal
proceeding to consider the Stipulation, as contenplated by
section 120.57(4). The Stipulation itself was based on the
views of the parties that there was no need to address the
myriad i ssues which m ght have been considered in a formal rate
pr oceedi ng. They agreed that the “M-Rs have been thoroughly
reviewed by the FPSC Staff and the Parties to this proceeding;”
that FPL “has filed comprehensive testinmony in support of and
detailing its MFRs;” and “the parties have conducted extensive
di scovery on the MFRs and FPL's testinmony.” R Vol. 62, 11747.
This was the predicate on which the parties were able to enter
into the Stipulation, and they confirmed their views when they
testified in support of its approval. That testinony and the
anal ysis and support of the Comm ssion’s own staff fornmed a
reasonabl e basis on which the Comm ssion could approve the
Stipulation. The conclusion to be supported in this case was
t he reasonabl eness of the Stipulation, and the Comm ssion was
within its discretion to give credence to the parties and its

staff.
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Points Il1l. and I'V. of the Hospital Association’s Brief are
little nore than recitations of the provisions of sections 120.
68(7)(c), (d) requiring remand for “material errors” of
procedure which “inpair” the fairness of the proceeding or for
“erroneous interpretations of | aw’ wher e a correct
interpretation “conpels a particular action.” As shown above,
the Commi ssion has committed no nmaterial error of procedure
affecting the fairness of this proceeding, nor has it
erroneously interpreted a provision of |aw. The Hospital
Associ ation participated as a party on equal footing with other
parties, and when it declined to sign the Stipulation, it was
afforded the opportunity to object. It retains whatever |egal
options it has to contest FPL’s rates on its own by conpl ai nt or
other neans at its own discretion, but it had no recognized
right to prevent approval of a rate reduction beneficial to the
general body of Florida ratepayers.

As to the Hospital Association’s Point V., the Conm ssion
hardly needed to nake extensive factual findings to approve the
Stipulation. The Conm ssion accepted the reasons advanced by
the parties and the ternms of the Stipulation itself as a
sufficient predicate for its acceptance. The resolution of the
case by Stipulation avoided the need for extensive factual and

policy determ nations. In any case, the Conmm ssion made the
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nost inportant, ultimate finding of fact that the Stipulation
was in the public interest and resulted in rates that were fair,
just and reasonabl e. The Commi ssion violated no procedural
standard enbodied in section 120.68(7). The Comm ssion had a
reasonabl e basis on which to approve the Stipul ation and act ed

within its discretion so doing.
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CONCLUSI ON
The Conmm ssion’s orders come to this Court wth a
presunption that they were mde wthin the scope of the
Comm ssion’s jurisdiction and powers and that they are

reasonabl e and just. @ulf Coast Electric Coop. v. Johnson, 727

So. 2d 259 (Fla. 1999). An appellant has a heavy burden to
prove error by showing a departure from the essential
requirenents of law. 1d.

The Hospital Association has failed to neet its burden of
denonstrating reversible error in this case. The Court should
affirmthe Comm ssion’s order.
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