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PRELI M NARY STATENMENT

Appel l ant, defendant in the trial court below, wll be
referred to as “Appellant”, “Defendant” or *“Chanberlain”
Appellee, the State of Florida, will be referred to as the
“State”. References to the record will be by the symbol “R’, to
the transcript will be by the symbol “T", to any suppl enental
record or transcript will be by the synbols “SR” or “ST”, and to
Thi bault’s brief will be by the synmbol “IB".

STATEMENT OF THE CASE AND FACTS

The State accepts Chanberlain’s Statenment of the Case and
Facts subject to the following additions, deletions and
corrections below and in the Argument section.

The facts surrounding the nmurders of Bryan Harrison
Charl otte Kenyan and Dani el Ketchum are found in the testinony
of Chanberlain’s co-defendants, Thomas Thibault and Jason
Dascott, and in the testimony of Amanda I ngman. Their testinony
conflicts with Chanmberlain’s version of events, presented to the
jury through his grand jury testinony and taped statenent, both
of which were admtted into evidence.

Co- def endant, Thomas Thi bault, explained that his business

associ ate!, Amanda | ngnman, had been out of town for awhile and

1 Thi bault expl ai ned that he and Amanda nade nopney toget her
selling drugs or through prostitution (T XXVII 1788).

1



when she returned contacted him (T XXVII 1789-90). It was
Novenber, 1998, and Amanda told him that she was living at a
house on Norton Ave. in West Pal mBeach, Florida (T XXVII 1788-
90). They spoke on the phone about four tinmes during Novenber,
but when Thibault called Amanda about five (5) days before
Thanksgi vi ng, he got into an argunent with Amanda’s boyfri end,
who answered the phone (T XXVII 1789-90). The boyfriend would
not let himspeak with Amanda, telling himthat she was asl eep
(T XXVIl 1790). At the time, Thibault was living at Eric
Pherman’ s house, which he admtted was a drug house, a place
where people would cone to buy, sell and use drugs (T XXVI
1783, XXVIII 1880). Additional calls were made between the nen,
each trash talking the other (T XXVIII 1889-90). On the
Wednesday ni ght before Thanksgi vi ng, Chanberl ain, whom Thi baul t
had known for over 10 years, but only saw every nonth or so, had
stopped by Eric’s house at about 10 p.m (T XXVII 1786-87,
1792) .

Thi bault told Chanberl ain about the argunments he had with
Amanda’ s boyfriend and asked for a ride to Amanda’s house to
settle the dispute (T XXVII 1792-93). Chanberl ain had his
father’s Lincoln Mark VII (T XXVII 1792). Chamberl ain knew
there would be fighting but said it was “no problent that *“he

had his back.” (T XXVIl 1793-94). Thi bault woke up co-def endant



Jason Dascott to go along (T XXVII 1794). Thibault had known
Dascott for approximately two (2) years and saw himdaily (T
XXVIl 1787). Jason already knew about the arguments, he was
present when they took place (T XXVII 1795). Thi bault agreed,
on cross-exam nation, that he was also going there to sell
Amanda cocaine (T XXVIII 1904).

On the way over to Amanda’s house, they stopped at a gas
station and Chanberl ain showed Thi bault a gun that was in the
trunk (T XXVII 1797). They pulled up across the street from
Amanda’ s house and Thi bault tol d Chanberl ain and Dascott to stay
in the car (T XXVII 1799). Thi bault went to the front door,
Bryan answered it and Amanda cane wal king up behind him (T
XXVIl 1801). The argunment was anicably resolved at the door (T
XXVI'l 1801). Thibault went back to the car and told Chanberl ain
and Dascott that it was okay, they were going to “party” and
snoke weed with them (T XXVII 1802). Thibault did not see the
gun on Chanberlain at this point (T XXVII 1802). Once inside,
t hey began tal ki ng about cocai ne, Amanda asked if he brought it,
and they went into her room where she proceeded to cut up the
cocai ne and put out lines for everyone (T XXVIl 1803-05). While
they were in Amanda’s room Danny barged in, but then said it
was okay for themto be there, that everything was okay (T XXVII

1807) .



Danny then tried to sell them el ectronic equipnent, TV s,
VCR' s that he had (T XXVl 1808). Bryan asked to buy nore
cocaine so they decided to go back to Eric’s house to get sone
nore cocaine (T XXVII 1805-06). Thibault expl ained that he was
interested in the big TV and wanted to discuss it with Eric (T
XXVI1 1808). Thi bault, Chanberlain, Dascott, Amanda and Bryan
then went to Eric’s house, but only Thibault went inside (T
XXVI1 1809-08). When they arrived back at the Norton residence,
Bryan was the first to exit the car and enter the house. The
remai ni ng passengers di scussed whet her Chanberl ain should bring
hi s weapon inside (T XXVIlI 1810). Thibault told him he didn't
need it (T XXVIl 1811).

According to Thibault, he had the idea to rob the TV at
Eric’s but Eric had told himto not do anything stupid (T XXVII
1814). They went into Amanda’ s room and at that point she told
them that these guys were aggravating her (T XXVII 1814). The
conversation escalated into a plan to rob them (T XXVII1 1811-12,
1814). Amanda infornmed them that Bryan and Dani el had drugs,
noney, and other itenms in the house and wal k-in safe (T XXVII
1814-15). She also told themthat Charlotte, who was asleep in
t he back bedroom had noney (T XXVII 1815). The plan to rob
t hem was di scussed in-depth (T XXVII 1815). They decided to use

the gun that Chanberlain produced, Thibault would carry it



because he was bigger (T XXVII 1815-16).

Amanda told them that she would distract Bryan (T XXVI
1818-19). They decided to distract Danny by asking him about a
TV he had offered to sell them (T XXVII 1818). While Danny was
on the ground trying to hook up the TV, Thibault pulled out the
gun, and ordered himinto the bathroom (T XXVII 1820). Danny
| ooked at him dazed and confused and Chanberl ain pulled out an
asp and hit himin the knee (T XXVII 1820). Thi bault descri bed
t he asp as having a black handl e, being about 10-12 inches |ong
when cl osed and about 3 feet |ong when extended out (T XXVI
1820). Bryan was also put in the bathroom (T XXVII 1823).

The plan was for Amanda, Dascott and Chanberlain to | oad up
the car while Thibault had Danny and Bryan in the bathroom (T
XXVI1 1824) . Once in the bathroom Thibault told Danny and
Bryan to take off their clothes and get in the shower (T XXVII
1825). Danny protested, rushed Thibault and a struggle ensued
(T XXVII 1825-27). Thi bault struck him in the head several
times with the gun but Danny woul dn’t | et go, he picked Thi bault
up and sl ammed hi magainst the wall (T XXVII 1826-27). Thibault
feared that Danny was going to overpower him so he took off the
safety clip and pulled the trigger (T XXVII 1827). Amanda and
Chanmberl ain canme running to the bathroom and asked why he shot

(T XXVIl 1829). Chanberlain then told himthat he had to get



“rid of the witnesses” and that wi tnesses were going to get them
caught (T XXVII 1830). Thi bault asked Amanda what she wanted to
do and she shook her head, she wasn't sure (T XXVII 1830).
Chamberl ain then repeated that they had to get rid of other
witnesses (T XXVII1 1830). Thibault said it was up to you Amanda
and she said “go ahead, get rid of theni (T XXVII 1830). Amanda
then told him that they needed to go get Charlotte, who was
sl eeping in the back bedroom (T XXVII 1831).

Charl otte was violently awakened by Amanda and Thi bault and
brought into the bathroom (T XXVII 1831). She was forced to
wal k over Danny’s body and to get into the shower with Bryan (T
XXVIl 1831-32). \VWhile they were getting Charlotte, Chanberlain
continued to clear out the house (T XXVII 1831). Thibault then
asked Chanberlain and Amanda for the final tinme if they were
going to get rid of the wi tnesses and Chanberlain said “yes” and
agreed to go back into the bathroom with him (T XXVII 1835).
Chamberl ain stood side by side with Thibault in the bathroom
while he enptied a clip into Bryan and Charlotte (T XXVII1 1835).
Chamberl ain picked up the spent casings afterwards (T XXVII
1836) . VWhen Thi bault noticed that Bryan was still alive, he
told Chanberlain that they couldn’t leave him |ike that and
Chamberl ain responded “let’s go get nore bullets.” (T XXVII

1837). They retrieved another clip fromChanberlain’s trunk and



fired that clip into Charlotte and Bryan (T XXVII 1837-39).

Danny’s white pick-up truck had been | oaded up with itens
because Chanberlain’s Lincoln was full. Thibault was going to
drive the white truck and told Chanberlain to wait until the
truck started, but Chanberlain took off immediately (T XXVI
1840-41). Dascott and Amanda were in the car wi th Chanberl ain
(T XXVII 1842-43). \When the truck wouldn’t start, Thibault hid
the itenms in surroundi ng bushes and wal ked back to Eric’s house
(T XXVIl 1843-44). Thibault later retrieved the itens with a
friend, picked up Chanmberlain at his house and together they
transported all the itens to a Hugo Pherman’s house. Thibault,
Dascott and Chanberlain were arrested wthin days of the
mur ders.

Jason Dascott testified that they were going to Amanda’ s to
settle the argunent and for Thibault to sell Amanda cocaine (T
XXVl 1427-28). He agreed that Chanberlain drove them over to
the house in his father’s Lincoln, that they stopped for gas on
the way over and that Thibault went to the door alone at first
(T XXVI 1429-33). Dascott further corroborated that Bryan and
Amanda answered the door, that the dispute was settled at the
door and that he and Chanberlain were invited inside (T XXVI
1434- 35). Dascott agreed that they went to Amanda’s bedroom

upon entering so that Thi bault could deliver the cocaine (T XXVI



1436- 37) . Bryan cane in the room once or twi ce but wasn't
hangi ng out with them (T XXVI 1437).

According to Dascott they discussed the robbery before
returning to Eric’'s house to buy nore cocaine. He said that
Amanda told them that there were drugs and stolen property in
t he house and wanted them to rob the house (T XXVI 1438). No
one objected to the robbery (T XXVI 1438). Dascott agreed that
t hey drove back to Eric’s house because Bryan wanted to buy nore
cocai ne and that Bryan and Amanda acconpani ed themon the drive
(T XXVI 1439-40). Upon returning fromEric’s, Bryan and Amanda
exited the car first and went in the house. Thi bault and
Chamberl ain had a conversation about the gun and Dascott saw
Chamber | ai n hand Thi bault the gun (T XXVI 1446-48). Chanberl ain
had a name for the gun (T XXVI 1450). When the three re-entered
t he house, they went back into Amanda’s room and had anot her
conversation about the robbery (T XXVI 1452). He agreed the
pl an was for Thibault to put the victins in the bathroom while
he and Chanberlain stole their stuff (T XXVI 1452-53). He was
supposed to ask Danny to see something in order to get himto
open the safe (T XXVI 1454). \While he and Danny were in the
living room Bryan cane out with Thibault holding a gun to his
back (T XXVI 1458). Amanda was with him (T XXVI 1458). Thi bault

told both Danny and Bryan to get into the bathroom (T XXVI



1458) .

Dascott agreed that Chanberlain had a chrome police baton
but he did not see himhit anyone with it (T XXVI 1459-60). He
al so agreed that they heard a struggle in the bathroomand then
a gunshot (T XXVI 1467-68). \When Thi bault came out, he knows
t hat Chanberlain said something but doesn't renmenber what he
said (T XXVI 1469). At that point, Dascott went to the car and
never went back in to the house (T 1469-70). \Wile sitting in
the car he saw Chanberlain |oading up nore itens and heard 5-7
nore gunshots (T XXVI 1470-71). He also saw Chanberlain go to
the trunk and then back into the house and then heard nore
gunshots (T XXVI 1471-72). Thibault never pointed the gun at
hi mand never threatened to kill himif he didn't participate (T
XXVl 1473). Right before they left, Amanda junped in the front
seat of Chanmberlain’s car (T XXVI 1474). He, Amanda and
Chamber| ain went back to Chanmberl ain’s house and he agrees that
Amanda | eft after a while.

Amanda I ngman testified that she noved into Bryan's house
in Oct. 1998, about 3 weeks before the murders (T XXl 945).
She and Bryan had been dating a little over a nonth when she
moved in (T XXII 946). She knew Thi bault from when she had
lived in West Pal mBeach before (T XXII 949). Amanda al so knew

Dascott but had never nmet Chanberlain before that day (T XXII



950-51). She agreed that she contacted Thi bault about a week
after she moved in (T XXII 952), she wanted to touch base with
hi m and naybe get a drug hook-up. She also agreed that there
was a fight a few days before Thanksgi vi ng when Thi bault cal | ed
(T XXI'l 955).

The night of the nmurders, she, Bryan and Danny had done
Xanax bars (pills), alcohol and marijuana (T XXII 956). At
about 3:30 a.m, there was a knock on the door, it was Thibault,
Chamber | ain and Dascott (T XXII 957). Bryan had answered the
door, Thi bault apol ogi zed and they visited for 20-25 mnutes (T
XXI'l 960). She and Bryan then asked for some cocaine and
Thi bault decided they could take a trip to Eric Pherman’s house
(T XXI'l 961). She agrees that Thibault went into the house,
al one, to purchase the cocaine, the rest of themrenmained in car
(T XXI'l 965).

Amanda stated that they returned to her house and did |lines
of cocaine in living room She went into her room when Danny
put on porno tapes (T XXIl 966). Bryan canme in, they did nore
cocai ne and then returned to the living room Bryan then went
to bed because he wasn’t feeling well and she also went to bed
(T XXI'l 969). According to Amanda, Thibault, Dascott and
Chanmberlain later joined her in her bedroom and they were

snorting lines (T XXII 970). Thibault lifted his shirt and
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showed her a gun that was in his waistband (T XXl 971). He
told her they were going to rob the place and neither
Chamber| ai n nor Dascott seened shocked, but they weren’t saying
anything (T XXI'l 971). Danny had earlier opened the safe to
show them something (T XXl 972). Al t hough Thi bault wasn’t
t hreateni ng anyone in the room he told Amanda “you are either
with nme or against me” and she was in fear of her life (T XXII
972-74) .

Amanda got Danny to open the safe, Thibault announced “this
is a robbery,” and wal ked Danny into the bathroom (T XXII 975-
76). Either Dascott or Chanberlain retrieved Bryan, she’s not
sure who, and she wasn’'t sure who brought Charlotte out (T XXII
975-76) . Amanda did see Chanberlain holding a spindly type
metal stick at least two tinmes, but wasn’'t sure when it was (T
XXI'l 975-76). Dascott and Chanmberlain were taking VCR s TV s,
and ot her nerchandi se and putting it in the car (T XXI'I 977).
There were no threats, yelling or anything |li ke that going on at
the tine that the car was being | oaded up (T XXIl 977). Amanda
heard scuffling or fighting in the bathroom and then heard
gunshots (T XXII 977-78). While the scuffling was occurring,
Chamber| ain and Dascott were asking where nore items were and
she told them (T XXII 978).

Amanda was in a state of shock (T XXII 979). She was
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confused about the first and second shots and when Charl otte was
brought into the bathroom (T XXIl1 979). She renmenbers hearing
soneone say “no witnesses” but doesn’'t renenmber who said it(T
XXI'l 981). Amanda agreed that she left in Chanberlain s car
with him and Dascott, they were in shock about what happened,
couldn’t believe it, he wasn’t supposed to kill them (T XXi
987). They went back to Chanberlain’s house, he unl oaded the
items and hid themaround his home (T XXIl 988). Amanda stated
that they snoked sonme weed on his patio and she left once
Chanmberl ain put on a porno channel and made sexual advances at
her (T XXIl1 988-95). She walked to a friend s house who didn’'t
want to get involved but who agreed to drive her to Bryan's
parents’ house (T XXIl 996). Amanda stated that Thi bault never
poi nted the gun at Chanberlain or Dascott (T XXIl 1116).
Chamberlain’s grand jury testinony and taped statement to
police were in sharp contrast to the testinmony of his co-
def endants and Amanda. According to Chanberlain, he, Dascott
and Thi bault were on their way to Havana's to get sonething to
eat (T XXV 1358, XXI X 2040-47). He stopped at a gas station and
was filling up his tank when it overflowed (T XXV 1358, XXl X
2040-47). He opened the trunk to get a rag and Thi bault grabbed
hi s gun and basically “ki dnapped” him ordering himto drive to

t he house (T XXV 1358, XXI X 2040-47). Chanberlain clained that
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Thi bault was waiving the gun at all of them asking “who wants
to die first.” (T XXV 1358, XXI X 2048). Thi bault shot three of
themand then threatened to kill Chanberlain’s famly if he told
(T XXV 1358).

The police executed a search warrant at Chanmberlain’'s
parents’ home on Thanksgiving night. Chanberlain admtted that
he was hiding in a cubbyhole in the laundry room and cl ai med he
t hought it was Thi bault bangi ng down the front door and com ng
to nmurder he and his famly. Thi bault originally had a plea
deal with the State for three consecutive |life sentences in
exchange for his guilty pleas to the three nurders (T XVI 3-27).
The deal also required himto testify truthfully at any trials
agai nst Chanberl ain, Di sced, and/or Amanda. Thibault gave an
extensive Statenment in May, 2000, in anticipation of the plea.

However, Thibault decided to not go through with the plea and
ended up pleading “straight up” to the court three nonths |ater
(T XVl 32-54). Hi s sentencing was deferred until after the
trial of his co-defendants. Disced pled guilty to 3 counts of
second degree nmurder on November 20, 2000, pursuant to a
negotiated plea (T XVI 63-87). In exchange for his truthful
testimony against his co-defendants, he was sentenced to 10
years inprisonnment followed by 5 years probation. Chanberl ain

went to trial in February, 2001. On August 31, 2001, severa
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nont hs after Chamberlain was convicted, Thibault was sentenced
to death for all three nmurders (T XXIII 2663-2704).

Chamberl ain’s sentencing hearing was held on Decenber 4,
2001 (T XXI'V 2707-2907). Chanberlain presented testinmony from
his great-aunt, nother, father, cousin, and two psychol ogi sts
(Drs. Herman and Perry) in support of mtigation. Chanberlain
sought the following mtigation: (1) defendant was an acconplice
with a mnor role; (2) extrenme duress or substantial dom nation
of anot her person; (3) fam |y background/ abuse by cousins; (4)
fam |y background/ parental neglect; (5) rehabilitation; (6)
renorse; (7) disparate treatnment conpared wth co-defendant,
Jason Disced. (RAIl 2126-32). The trial court considered the
above in addition to: (1) no significant prior crimnal
activity; (2) capacity to appreci ate crimnality of
conduct/ability to conform conduct to requirenments of law, (3)
Chanmberl ain’s age; (4) other factors in Chanberl ai ns background
(X1 2173, 2178-81, 2184-88; T35 2925-31).

The trial court determ ned six aggravators applied to the
case: (1) under supervision of Department of Corrections; (2)
prior violent felony for contenporaneous hom cides; (3) felony
mur der (robbery); (4) avoid arrest; (5) pecuniary gain; and (6)
CCP . The trial court found no statutory mtigators, but found

t wo non-statutory mtigating factors: (1) famly
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background/ abuse by cousins (slight weight) and (2) other
mtigation (some weight). After assessing the aggravation found
beyond a reasonable doubt and weighing it against the two
mtigators found established, the trial court inmposed a death
sentence for each victimand a |life sentence for the robbery.

(XII1 2174-75, 2186-89; T35 2931).
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SUMVARY OF THE ARGUNMENT

Point 1: The trial court did not abuse its discretion by denying
Chamberlain’s “Mtion to Prohibit the State from Death-
Qualifying the Jury.” Even though Chanberlain waived his jury
for sentencing, this remained a “capital” case where a death
sentence was still a possible penalty and therefore, it was
constitutionally perm ssible for the State to “death qualify”
the jury. Moreover, the State conducted only a limted “death
qualification” in this case, geared toward uncovering jurors who
could not render a verdict or followthe lawin the guilt phase
because death was a possi bl e punishnment. Al'l nine jurors who
were excused for cause were properly excused based on their
inability to return a verdict and follow the law in the guilt
phase.

Point Il1: The trial judge did not abuse his discretion by
denyi ng Chanberlain’s motion to recuse/disqualify the trial
judge, filed seven (7) nmonths after Chanmberlain’s convictions,
but prior to his sentencing phase hearing. The notion was
legally insufficient as it did not conply with the technical
requirements of rule 2.160, Florida Rules of Judicial
Adm nistration and the facts alleged would not <create a
reasonabl e, well-founded fear that Chanberl ain woul d not receive

a fair sentencing hearing.
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Point Il1l: The trial court did not abuse its discretion by

denying Chanberlain’s nmotion for mstrial after sustaining the
defense’s objection to a lay opinion by Detective Fraser
regardi ng whet her Chanberlain’s demeanor matched his crying at
the time he gave his statenent. The argunent is not preserved,
the testinmony was adm ssible and there is no doubt that
Chanmber| ain was not denied a fair trial.

Point 1V: The trial court properly all owed Detective Fraser
to testify regarding an out-of-court identification of
Chamberlain nade by w tness Donna Garrett. Donna Garrett
testified at trial and was subject to cross-exam nation. As
such, her out-of-court identification of Chanberlain was
adm ssible. Even if error, it was harm ess.

Point V: The trial did not abuse its discretion by allow ng
the State to recall witness Thomas Thibault in its case-in-
chief. This argunment is not preserved for review and it was
perm ssible for the State to recall the witness to rebut a
charge of inproper notive, influence or recent fabrication.

Point VI: The trial court did not abuse its discretion by
all owi ng Detective Fraser to be recalled after discussing his
future testimony with the State during a recess. It is
perm ssible to do so and no prejudice was shown.

Point VIlI: The trial court did not err in denying
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Chamberl ain’s motion for judgnent of acquittal on the theories
of felony-murder and preneditation.

Point VIII: The trial court properly instructed the jury on

both premeditated and felony nurder.
Point I X: The death sentence is proportional.
Point X: The fel ony-nmurder aggravator is constitutional.
Point Xl: The trial court did not abuse its discretion by

allowi ng the use of a denonstrative aid at trial.

18



PO NT |
THE TRI AL COURT PROPERLY DENI ED
CHAMBERLAIN' S MOTI ON TO PROHI BI'T A “DEATH-
QUALI FI ED” VO R DI RE.” (RESTATED)

Chanberlain’s first contention is that the trial court
abused its discretion by denying his “Mtion to Prohibit the
State from Deat h-Qualifying the Jury.” (R VIII 1304-06, IB 51).
He asserts it was error to “death qualify” the venire because he
had al ready wai ved the jury for penalty phase and therefore, it
should not have been informed about the possible sentencing
options as it would not be deciding whether to inpose the death
penal ty. Allowing the State to “death qualify” the jury,
Chamberl| ain contends, resulted in nine jurors being excused for
cause.

This Court wll find the trial court properly denied
Chamberlain’s notion as this is a “capital” case where the death
penalty was a possible penalty which, in fact, was inposed.
Because a death sentence was an option, it was constitutionally
perm ssible for the State to “death qualify” the jury.
Mor eover, the State conducted a limted “death qualification” in
this case, geared toward uncovering jurors who could not render
a verdict or followthe lawin the guilt phase because death was
a possible punishment. All nine jurors were properly excused

for cause based on their inability to return a verdict and
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follow the law in the guilt phase.
In support of his “Mdtion to Prohibit the State from Deat h-
Qualifying the Jury,” Chanberlain relied upon rule 3.390(a),

Fl ori da Rul es of Crim nal Procedure, which states “[e]lxcept in

capital cases, the judge shall not instruct the jury on the

sentence that may be inposed for the offense for which the
accused is on trial.” He acknow edges that the rule expressly
omts capital cases, but argues this case should have been
treated |li ke any other crim nal case once he waived the jury for
the penalty phase. The problem with Chanberlain’s argunment is
t wo- f ol d.

First, as the State noted below (ST Il 37), this is a
capital case and Chanberlain was facing the possibility of a
death sentence fromthe judge. The fact Chanberlain decided to
renove the jury from the sentencing process did not
automatically make this “li ke any other crim nal case.” Rather,
it remained a capital case despite his actions. The Suprenme
Court has held that “the Constitution does not prohibit the
States from ‘death qualifying’” juries in capital cases.”

Lockhart v. MCree, 476 U S. 162, 173 (1986). “l ndeed, any

group ‘defined solely in terms of shared attitudes that render
menbers of the group unable to serve as jurors in a particular

case [ ] may be excluded fromjury service wi thout contravening
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any of the basic objectives of the fair-cross-section

requirement.’ " San Martin v. State, 705 So.2d 1337, 1343 (Fla.
1997), citing Lockhart at 176-77. Thus, because this was a
capital case, it was constitutionally perm ssible to “death
qualify” the jury.

The jury was entitled to know that death was a possible
sentence. In Florida, the only time the State is not entitled
to “death qualify” the jury is when the death penalty may not be

i nposed as a matter of law. Lark v. State, 617 So.2d 782 (Fla.

1t DCA 1993); Reed v. State, 496 So.2d 213 (Fla. 1st DCA 1986);

Baker v. State, 760 So.2d 1085 (Fla. 5" DCA 2000)(rejecting

defendant’ s argunment trial judge reversibly erred by allow ng
State to death qualify jury since co-defendant was shooter
because State never conceded that it had no basis to seek the
death penalty and it was debatable who was nore cul pable party
whi ch coul d not be known until all trial evidence was received).
Here, the death penalty could clearly be inposed as a matter of
law and in fact, was inposed.

Second, Chanberlain’s argunent fails to take into
consideration the possibility that Chanmberl ain could change his
m nd and decide he wanted a jury for his penalty phase. Had
t hat happened and the State had not “death qualified” the jury,

it would have been forced to proceed to sentencing not know ng
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whet her it had an inpartial jury. Simlarly, there is a chance
that even if the jury had not been “death qualified” sone of the
jurors woul d have known that death was an option because this
was a first-degree nmurder case and it could have influenced
their decision without the State know ng. The State has the
same right as the defendant to an inpartial jury.

Moreover, it is clear the State conducted a limted “death
qualification” in this case, restricting its questioning to
whet her the venire could return a verdict/followthe lawin the
guilt phase knowi ng the death penalty was a possi bl e sentence.
The venire was told at the outset, by the judge, “[t]his is a
capital crinme, if the jury convicts of the capital crinme or
crinmes, there is a second proceeding to determ ne penalty and
this jury will not be involved in that particul ar proceedi ng but
nmore will be explained to you about that later.” (T XVII 98-99).
VWhen asked by the court whet her anyone felt they could not serve
as ajuror (T XVII 119), prospective juror Hess vol unteered t hat
she felt very strongly that she would have a great deal of
difficulty with the penalty phase (T XVII 129). The court then
re-iterated that the jury would not be involved in the penalty
phase and asked whether Ms. Hess felt that she could not be
involved in the trial phase because of her strong views on

capi tal punishment (T XVil 129-30). Ms. Hess agreed that she
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coul d not because of her strong vi ews agai nst capital punishment
(T XVII 130). Ms. Hess later noted that she had al ready fornmed
a fairly strong opinion that the defendant was guilty and she
had a conflict because of her views against capital punishnment
(T XVIl 212-14). M. Hess understood that the jury would not be
determ ni ng sentencing but knew that the consequences of what
the jury does will bear on the outcome (T XVII 214-15). She
didn’t know whet her she could be fair, said she probably could
vote for guilt knowi ng death was a possible penalty but didn't
want to put herself in that position (T XVIl 215). M. Hess was
t hen excused (T XVII 216).

Prospective juror WIllians |ikew se agreed that she could
not serve because she doesn’t believe in capital punishnent (T
XVI1 183). After Hess was excused, the State had explained to
the venire that this was a capital case but that the jury would
not be deciding the punishment, it would only be deciding
whet her the defendant committed the crinmes (T XVII 235). The
deci si on regardi ng what puni shnent to i npose was up to the judge
and the State explained the only two possible penalties were
life without the possibility of parole or death (T XVII 235-36).
The State then asked the venire what its feelings were about the
death penalty (T XVII 236). Prospective jurors Mskow tz and

WIllians agreed that they could not return a guilty verdict
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knowi ng that the judge could inpose the death sentence (T XVII
238-39). Both felt it would be very hard for themto reach a
verdi ct knowi ng the possible punishment (T XVII 239-41, XVIlII
286). Ms. Dom nick indicated that she would not follow the | aw
because she would have to be absolutely certain to reach a
guilty verdict (T XVII 241, XVIII 286).

Def ense counsel al so questioned the venire about the death
penalty (T XVIIIl 289-303). Wen Ms. Moskowi tz was asked whet her
she could sit onthe case if the death penalty wasn’'t an option,
she indicated that she could not because she was an enoti onal
person and didn’t think she could listen to the evidence; she
was unconfortable with the facts she had heard to that point (T
XVIll 300). She didn't think she would be confortable siting
even in a DU case, explaining that she didn’t want to sit in
judgnment of others on crimnal matters (T XVIII 301-02). Ms.
Wl liams explained that she could probably sit on a crimnal
case but couldn’t deal with one where the only penalties were
life in prison or death (T XVIII 303). \When asked by defense
counsel what if she didn’'t know what the potential penalties
were, Ms. WIIlianms explained she would know once they said it
was first-degree nmurder (T XVIII 303).

Thereafter, the State noved to strike jurors WIIlianms and

Moskowi tz for cause, noting they had made it abundantly clear
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that they could not vote for guilt, knowing the death penalty
was a possible punishment (T XVIII 342-43). Def ense counsel
objected to any strikes based on their views on capital
puni shment due to his motion(T XVIII 343). The court overrul ed
t he objections and struck both WIllians and Moskowitz (T XVII
343). Also, the State noved to strike juror Dom nick for cause
because she would hold the State to a hi gher burden of proof and
would not follow the |law knowing that death was a possible
penalty (T XVIII1 343). Defense counsel agreed to those facts,
but objected based on its notion to not death qualify the jury
(T XVII1 3444). The objection was overrul ed and Dom ni ck struck
(T XVI1I 344).

Jurors Carney, Rollins, Burger, Baccon, Salvin, and
Petruzzelli were |i kewi se excused for cause. All six expl ained,
in response to questioning by both the State and defense, that
t hey could not vote or followthe lawin the guilt phase know ng
that the death penalty was a possi ble sentencing option for the
judge (T XVIII 373-79, 382-84, 406, 414-20, 435-36, 446, 455-60,
468, 495-97, 507-08, 530, 543-44, 550).

Chamberl ain adm ts that his argunent is not directed at the
cause chall enges thenselves (I B 51-52), and indeed he has not

asserted or shown that the trial court abused its discretion in
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excusi ng the individual jurors for cause.? Rather, his argunent
is directed to the fact that the jurors were death-qualified
which led them to make the statenents. However, as already
noted this was a capital case allowing the State to “death-
qual ify” the jury. Further, it is undisputed that the jurors
who were excused all said they could not follow the law in the
guilt phase knowi ng death was a possible penalty. The Suprene
Court noted in Lockhart that not all prospective jurors who
oppose the death penalty are subject to renoval for cause in
capi t al cases; "only those who cannot and will not
conscientiously obey the law with respect to one of the issues

in a capital case." San Martin at 1343, citing Lockhart at 176.

The standard for determ ning when a prospective juror my be
excl uded for cause because of his views on capital punishnment is
whet her the views would "' prevent or substantially impair the
performance of his duties as a juror in accordance with his

instructions and his oath.'" Wiinwight v. Wtt, 469 U S. 412,

2 Atrial court’s decision on whether or not to strike a
juror for cause is reviewed for abuse of discretion. Kearse v.
State, 770 So. 2d 1119 (Fla. 2000) (noting that a trial court
has great discretion when deciding whether to grant or deny a
chal l enge for cause, recognizing that the trial court has a
uni que vant age point because the trial court is able to see the
jurors’ voir dire responses and nake observations which sinply
cannot be discerned from an appellate record, and concl uding
that it is the trial court’s duty to determ ne whether a
chal | enge for cause is proper).

26



424 (1985) (quoting Adams v. Texas, 448 U S. 38, 45 (1980)).
Al'l of these jurors were properly excused.

Mor eover, even assum ng arguendo, that this Court finds
error, it was harnl ess. The jury who sat was inpartial and
Chamberl ain has nade no showing to the contrary. The record
supports that the jurors who sat all expressed an ability to
follow the | aw despite their personal feelings about the death
penal ty. Further, Chanberlain’ s argunent at trial that a “death
qualified  jury is nore conviction prone has been repeatedly

rejected by this court. See Owen v. State, 596 So.2d 985, 987

(Fla. 1992); Patten v. State, 467 So.2d 975 (Fla. 1985).

Finally, had the trial court denied the cause challenges, the

State coul d have struck themwi th perenptories. San Martin, at

1343. See also Mirrison v. State, 818 So.2d 432 (Fla. 2001);

Walls v. State, 641 So. 2d 381, 386 (Fla. 1993).3

PONT 11
THE TRI AL COURT PROPERLY DENI ED

CHAMBERLAIN'S MOTION TO RECUSE/ DI SQUALI FY
| TSELF. ( RESTATED)

Chamberlain argues that the trial judge abused his

di scretion by denying Chanberlain’s notion to recuse/disqualify

3 The State recognizes that in Chandler v. State, 442 So. 2d
171, 173-175 (Fla. 1983) and Farina v. State, 680 So. 2d 392
(Fla. 1996), this Court refused to apply a harm ess error
anal ysis to the erroneous grant of a cause chall enge.
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the trial judge, filed seven (7) months after Chanberlain’s
convictions, but prior to his sentencing phase hearing. As
grounds for recusal, the nmotion points solely to the trial
judge’ s Sentenci ng Order in co-defendant Thomas Thi bault’s case, ¢
alleging that the trial court inproperly made findi ngs regarding
Chamberlain’s behavior in inposing the death penalty on
Thi baul t. Chamberl ain argues that he had a reasonable, well-
founded fear that he woul d not receive a fair sentencing hearing
because of the findings the judge made in Thibault’s case. This
Court will find that the notion was properly denied as legally
i nsufficient.

The State agrees that this Court’s nost recent pronouncenent
set the standard of review of an order denying a notion for

di squalification as de novo. Barnhill v. State, 834 So.2d 836,

842-43 (Fla. 2002), citing McKenzie v. Super Kids Bargain

Store, 565 So. 2d 1332, 1335 (Fla. 1990)(stating | egal
sufficiency of a notion to disqualify is purely a question of

law). See also Sune v. State, 773 So. 2d 600 (Fla. 1st DCA

4 Thibault had a negotiated plea with the State to plead
guilty in exchange for three life sentences; however, he backed
out of that deal at the last mnute (T XVl 3-27). Three nonths
| ater, Thibault pled “straight up” to the Court, which accepted
his guilty plea (T XVl 32-54). At Thibault’s request, his
sentencing was deferred wuntil August 31, 2001, after co-
def endant Chanberlain’s trial and co-defendant Disced’' s plea (T
XVl 63-87).
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2000) ("[a] I though the matter has apparently not been addressed
in the Florida case |aw, we conclude that an order denying a
motion for disqualification is reviewable by the de novo

standard of review "). However, in Arbelaez v. State, 775 So.

2d 909, 916 (Fla. 2000), this Court applied the abuse of
di scretion standard to a notion to disqualify and found that the
trial judge had not "abused her discretion in denying Arbel aez's
nmotion to disqualify". Federal courts also review a judge's

deci sion not to recuse hinmself for abuse of discretion. U.S. v.

Bailey, 175 F.3d 966, 968 (11th Cir. 1999); U. S. v. Breners,
195 F. 3d 221, 226 (5th Cir. 1999).

Nonet hel ess, even if this Court applies the de novo standard
of reviewto the instant case, a review of the record indicates
t hat Chanmberlain’s noti on to di squalify was | egal |y
i nsufficient. As this Court is well aware, section 38.10,
Florida Statutes (2003) “gives litigants the substantive right
to seek disqualification of a judge,” Barnhill, at 842, while
rule 2.160(c)-(f), Florida Rules of Judicial Adm nistration,
“sets forth t he procedur es to be foll owed in t he
di squalification process.” Id. While the purpose of rule 2.160
is “to ensure public confidence in the integrity of the judicial
system” caution nust be taken “to prevent the disqualification

process from being abused for the purpose of judge-shopping,
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del ay, or sone other reason not related to providing for the

fairness and inpartiality of the proceeding.” Livingston v.

State, 441 So.2d 1083, 1086 (Fla. 1983).

Here, it is ~clear Chanberlain’s notion 1is legally
insufficient. First, it does not contain a certificate of good
faith by Chanmberlain’s attorney, as required by subsection (c)
of rule 2.160 (“[a] notion to disqualify shall bein witing and
specifically allege the facts and reasons relied on to show the
grounds for disqualification and shall be sworn to by the party
by signing the notion under oath or by a separate affidavit.
The attorney for the party shall also separately certify that

the nmotion and the client’s statements are made in good faith”).

See Parsons v. ©Modtor Hones of Anerica, lInc., 465 So.2d 1285,

1290 (Fla. 1st DCA 1985)(noting notion to disqualify was legally
insufficient, in part, because it was not acconpanied by a

certificate of counsel that the notion was nmade in good faith).

Second, the motion is untinely. Subsection (e) of rule
2.160 requires that a notion to disqualify be nmade within “a
reasonable tinme not to exceed 10 days after discovery of the
facts constituting the grounds for the notion.” Here, it was
co- def endant , Thomas Thibault’s Sentencing Order whi ch

Chamberl ain alleges contains findings that nade him fear he
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woul d not receive a fair and inpartial sentencing proceeding.
However, Thibault’s Sentencing Order was entered and read at
Thi bault’s sentenci ng hearing on August 31, 2002. Chanberlain
did not follow the instant notion until September 20, 2001,
twenty days after the facts became known to him Consequently,
his nmotion is untinely and is legally insufficient. See T/ FE

Systems, inc. v. Malt, 814 So.2d 511 (Fla. 4" DCA 2002) ( hol di ng

that nmotion to disqualify which was not filed until two nonths

after judge's allegedly disqualifying conduct was untinely);

Asay v. State, 769 So.2d 974 (Fla. 2000)(tinme for defendant to
file notion to disqualify trial judge began to run from tine

remar ks were nmade during original trial); Crespo v. Crespo, 762

So.2d 568 (Fla. 3d DCA 2000)(untimely filing of motion to
di squalify, well beyond ten day period was sufficient reason to
deny the notion).

Finally, the motion was legally insufficient because the
facts alleged therein would not place a reasonably prudent
person in fear of not receiving a fair and inpartial trial. In
order to decide whether a notion for disqualification is legally
sufficient, "[a] determ nation nust be made as to whether the
facts all eged woul d pl ace a reasonably prudent person in fear of

not receiving a fair and inpartial trial." Livingston v. State,

441 So. 2d 1083, 1087 (Fla. 1983); Hayes v. State, 686 So.2d
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694, 695 (Fla. 4t DCA 1996). The asserted facts nust be
"reasonably sufficient” to create a "well-founded fear"” in the
m nd of a party that he will not receive a fair trial. Fischer
v. Knuck, 497 So. 2d 240, 242 (Fla. 1986). “[S]ubjective fears

are not ‘reasonably sufficient’ to justify a ‘well-founded
fear’ of prejudice when they are based sinply on prior adverse

rulings.” Fischer, at 242. See also Barwick v. State, 660 So.

2d 685, 692 (Fla. 1995); Jackson v. State, 599 So. 2d 103, 107

(Fla. 1992).

Here, Chanberlain’s allegations of bias or prejudice are
based solely on the trial judge's comments in the co-
defendant’s, Thibault’'s, Sentencing Order. Speci fically,
Chanberlain points to three findings by the trial judge as
giving rise to his well-founded fear of not receiving a fair
trial. The trial court noted: (1) “[i]t is Chamberlain who
first says ‘it has to be done, we can’t have no witnesses’”; (2)
“Chamberlain is consistent in his insistence on elimnating the
witnesses while the other two consider the issue”; and (3)
“Chamberl ain said we can’t have any witnesses.” (1B 58, XXXl
2684, 2690). The above-cited portions of the Order are direct
guotes from Thomas Thibault’s statenment. Thibault had pled
guilty and therefore, the only facts available to the trial

judge were from Thibault’s 200+ page Statenment given in
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anticipation of the plea. More inportantly, however, the sane
testinony was elicited at Chanberlain’s trial from Thibault.
Thi bault testified that it was Chanberlain who first said that
they had to “get rid of the wtnesses,” that w tnesses were
going to get them caught (T XXVII 1830). Twi ce nore,
Chamberl ain repeated that they had to get rid of other
witnesses(T XXVII 1830, 1835). Thibault’s Setencing O der was
not issued until seven (7) nonths after Chanberlain’s
convictions, after a jury had agreed with Thi bault’s version of
events. Chanberlain’s participation in these mnurders was
interwoven with Thibault’s. The trial judge could not wite the
Sentencing Order without referring to both.

Chamberl ain’s assertions reflect nothing nmore than
subj ective fears on his part based on an adverse ruling agai nst
hi s co-defendant. Prior adverse rulings are not a sufficient

basis to warrant a recusal. See WIllians v. State, 689 So. 2d

393 (Fla. 3rd DCA 1997) (no error in denying notion for recusal

based on adverse ruling); Brown v. St. George Island, Ltd., 561

So. 2d 253, 257 n.7 (Fla. 1990) (judge not subject to
di squalification "sinply because of making an earlier ruling in
t he course of a proceedi ng which had the effect of rejecting the
testimony of a noving party").

Here, it was necessary for the court to make findings in
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support of its decision to sentence co-defendant Thibault to
death. The coments upon whi ch Chanberlain’ s notion was based
do not suggest the trial judge harbored any bias or prejudice

agai nst the defendant. See Barwick v. State, 660 So. 2d 685,

692 (Fla. 1995) (fact that judge makes adverse ruling is not

sufficient basis for establishing prejudice); Dragovich v.

State, 492 So. 2d 350 (Fla. 1986) (finding w thout show ng of
sone actual bias or prejudice so as to create reasonable fear
that fair trial cannot be had, affidavits supporting notion to
disqualify are legally insufficient). There has been no show ng
t hat Appellant would not receive a fair and inpartial penalty
phase before this judge. It must be presumed that the judge
would conply with the applicable law in determning the
appropriateness of the sentence and in nmaking evidentiary
obj ections during the proceedi ngs. Dragovich, 492 So. 2d at 353.
Because Appellant's subjective fears areinsufficient to require
the disqualification of atrial judge, this Court should affirm
PONT 111
THE TRI AL COURT PROPERLY DENI ED
CHAMBERLAI N S MOTI ON FOR M STRI AL.
(Rest at ed) .
Chamberlain argues that the trial court abused its

di scretion by denying a mstrial after sustaining Chanberlain’s

obj ection to Detective Fraser’s followi ng testinony:
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PROSECUTOR: Detective Fraser, the noise that
Def endant can be heard making on the tape,
what were those noises?

DETECTI VE FRASER: He was sniffling a little
bit. He cried during the interview
Sonetines | stopped the interview to give
hi m a break.

PROSECUTOR: And the sniffling or the crying
noi se the defendant made, did you observe
his deneanor to see whether or not his
demeanor matched the crying or sniffling

noi se?
DETECTI VE FRASER: | (sic) didn't go al ong
with it. | can testify to the fact that he
was crying. However, | don’t believe that
his —

(T XXI X 2068).

Fraser’s answer was cut off by the defense objection, which
was sustained (T XXI X 2068). Defense counsel then asked for a
mstrial, arguing that Fraser’s opinion about whether he
believed Chanberlain’s enotions were real constituted an
i nperm ssible coment on Chanberlain’s credibility (T XXX
2069). The State responded that the detective, just |ike any
other wtness, could testify about his observations (T XXIX
2069). The court sustained the objection to the testinony, but
denied a mstrial (T XXI X 2069-70). It then instructed the jury
“to disregard, please, the conclusion of the officer as to his
observation.” (T XXI X 2070).

“Aruling on a nmotion for a mstrial is within the sound
di scretion of the trial court and should be ‘granted only when
it is necessary to ensure that the defendant receives a fair
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trial.”" Rivera v. State, 2003 W. 22097461 (Fla. Sept. 11,

2003), citing Gore v. State, 784 So.2d 418, 427 (Fla. 2001).

Further, “[t]he use of a harnl ess error analysis under State v.
Di Guilio, 491 So.2d 1129 (Fla.1986), is not necessary where ‘the
trial court recognized the error, sustained the objection and
gave a curative instruction.’" Rivera, citing Gore, 784 So.2d at
428. See also

Smithers v. State, 826 So.2d 916, 930 (Fl a.2002). On appeal,

Chamber| ain argues that Fraser’s testinmony constitutes inproper
opinion testinony by a lay witness; however, this issue has not
been preserved. Defense counsel did not object to the testinony
on the ground that it was inproper |ay opinion, but rather, on
the ground that it constituted an inperm ssible coment on
Chamberlain’s credibility. As such, Appel | ant cannot rai se

this argument for the first tine on appeal. See Tillman v.

State, 471 So.2d 32 (Fla. 1985)(specific Iegal argunent
present ed on appeal nust have been presented to the trial court

bel ow); Steinhorst v. State, 412 So.2d 332 (Fla. 1982).

Even if this Court decides to address the issue, it is
without nmerit. The trial court did not abuse its discretion in
denying a mstrial because such was not necessary to ensure that
Chanmberl ain received a fair trial. To begin with, Fraser never

actually gave his full opinion because his answer was cut off by
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t he def ense objection. Thus, the only statenent made was to the
effect that Chanberlain’s crying didn't go along with his
deneanor. Al t hough the judge sustained defense counsel’s
obj ection in an abundance of caution, it is clear that Fraser’s
testi nony was perm ssible lay opinion testinony pursuant to
section 90.701, Florida Statutes (2000). Section 90.701 permts
alay witness totestify inthe formof an inference and opi nion
wher e:
(1) The witness cannot readily, and wth

equal accuracy and adequacy, conmmunicate
what he or she has perceived to the trier of

fact wi t hout testifying in terms  of
i nferences or opinions and the witness's use
of inferences or opinions wll not mslead

the trier of fact to the prejudice of the
obj ecting party; and

(2) The opinions and inferences do not
require a speci al know edge, skill,
experience, or training.

Bot h prongs of section 90.701 are satisfied here. Fraser’s
testimony did not require specialized skill, training or
knowl edge. Further, he could not have readily, and with equal
accuracy and adequacy, communicated to the jury what he
percei ved-- that Chanberlain’ s denmeanor did not go along wth

his crying-- wthout testifying in terns of inferences or

opi ni ons. There was no other way for Fraser to adequately

convey what he perceived to the jury. See Zack v. State, 753
So.2d 9 (Fla. 2000) (holding that it was proper, under section
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90. 701, for witness to testify as to her "inmpression" of the
defendant's relationship with his step-father because w tness
had observed theminteract over a period of tine).

Further, lay opinion testinony is adm ssible under section

90. 701 to prove nental state or condition. See Strausser V.

State, 682 So. 2d 539, 541 (Fla. 1996) (affirm ng adm ssion of
lay witness' opinionrelating to defendant's nental state); The

Florida Bar v. Clenent, 662 So.2d 690, 697 (Fla. 1995) (hol ding

t hat a non-expert witness nmay testify to an opi ni on about nent al
condition if the witness had adequate opportunity to observe the

matter or conduct) ; Cruse v. State, 588 So.2d 983, 990 (Fla.

1991) (holding it was error to exclude the testinmony of a

nei ghbor concerning defendant's nmental condition); Occhicone v.

State, 570 So. 2d 902, 906 (Fla. 1990) (affirm ng adm ssion of
lay witnesses' opinions relating to defendant's state of
i ntoxication or |ack thereof). Consequently, Fraser’s comrent
t hat Chanberlain’s denmeanor did not match his crying was a

perm ssi bl e opi ni on about Appellant's nental state or condition.

Appel lant’ s reliance upon Thorp v. State, 777 So.2d 385, 395

(Fla. 2000), is m splaced. In Thorp, this Court found it was
i mperm ssible for the State to elicit opinion testinony fromthe

defendant’s cell mate about what the defendant “meant” when he
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admtted to the cellmate that he (defendant) “did a hooker” and
expected to be charged with nurder. This Court noted that
“[t]he exact nmeaning of [the defendant’s] words and the
i nferences that could be drawn fromthem. . . were matters for
the jury to consider . . . there was no need to resort to
testimony concerning [the cellmate s] interpretation of [the
def endant’ s] words. Concluding that the error was harnful, this
Court reasoned that the cellmate’s opinion testinony that the
defendant’s statenent that he "did a hooker" nmeant that he
killed her effectively turned the defendant’s adm ssion of
i nvol venent in a crime into a nmurder confession. Because the
def endant never confessed to nurdering the victim but only
admtted to having sexual intercourse her, it could not be said
that the error did not affect the jury's verdict.

Thorp i s i napplicabl e here because Detective Fraser was not
asked to give his "interpretation"” of what Chanberlain. Rather,
he was asked, as an eyewi tness to Chanberlain’s taped statenment,
to explain the noises that the jury heard on the tape, which
necessarily included Appellant's nmental state as he was making
his statenent. While |lay opinion about a defendant's intent or
notive i s not adm ssible, testinony about the defendant’s nent al
state or condition is adm ssible. The trial court did not abuse

its discretion by denying the notion for mstrial because, as
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already noted, the testinmony was adni ssible. As such,
Chanmber| ain was not denied a fair trial.
PO NT 1V
THE TRI AL COURT PROPERLY ADM TTED TESTI MONY
FROM DETECTI VE FRASER REGARDI NG AN
| DENTI FI CATI ON MADE BY DONNA GARRETT IN HI' S
PRESENCE ( RESTATED) .
Chamberlain clainms the trial court erred by admtting

testimony fromDetective Fraser regarding an identification made

by State witness Donna Garrett.® According to Chanberlain, the

S At first blush, the Initial Brief seens to be chall enging
the adm ssion of the identification testinony by Donna Garrett
herself (1B 63); however, a close reading of it shows he is
citing to Detective Fraser’'s testinony and therefore 1is
objecting to Detective Fraser’'s testinmony regarding the
identification nmade by Donna Garrett (1B 63-64, T XXI X 2079-80).
Assum ng arguendo that Chanberlain is also challenging the
identification testinony by Donna Garrett, herself, the State
notes that issue has not been preserved for appellate review
because it was not objected to below (T XXIV 1269-70). See
Archer v. State, 613 So.2d 446 (Fla. 1993); Steinhorst v. State,
412 So.2d 332, 338 (Fla. 1982). Even if this Court were to
address the nerits, it is clear that the adm ssion of Donna
Garrett’'s identification does not constitute fundanmental error.
The fact that Donna Garrett was only 80% sure of her
identification goes to the weight of her testinony, not its
adm ssibility. Further, the Biggers case cited by Chanberlain
(IB 65), is a test for determning the legality of an out-of-
court identification. The two-part test is: (1) did the police
use any unnecessarily suggestive procedures and (2) if so,

whet her, considering all the circunstances, the suggestive
procedures gave rise to a substantial |ikelihood of irreparable
m sidentification. Thomas v. State, 748 So.2d 970, 981 (Fla.
1999). Here, there is a conplete absence of any evidence
indicating that the police used any suggestive procedures and
Chamberl ain has not pointed to any. Instead, the sumtotal of

his argunent 1is that Donna Garrett’'s identification was
i nadm ssible because she was only 80% sure of her
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testi mony was i nadm ssi bl e because it was a flawed and uncertain
identification. This Court will find that Detective Fraser’s
testimony was admi ssi bl e under section 90.801(2)(c) as an out-
of-court identification mde by a wtness and even if
i nadm ssi bl e, any error was harm ess.

The adm ssibility of evidence is within the sound di scretion
of the trial court, and the trial court’s ruling will not be
reversed unl ess there has been a cl ear abuse of that discretion.

Ray v. State, 755 So.2d 604, 610 (Fla. 2000); Zack v. State, 753

So.2d 9, 25 (Fla. 2000); Cole v. State, 701 So.2d 845 (Fla.

1997); Jent v. State, 408 So. 2d 1024, 1039 (Fla. 1981). Here,

Detective Fraser’s testinony regarding the out-of-court
identification of Chanberlain nmade by Donna Garrett, prior to
trial, after view ng a photograph of Chanberlain was properly
adm tted.

In Florida, when a witness identifies an individual before
trial, the out-of-court identifications, made after perceiving
the person, are excluded from the definition of hearsay by

section 90.801(2)(c)® and therefore, are adm ssible as

i dentification. However, as already noted, that fact goes to
the weight, not the adm ssibility of her testinony.

6 Section 90.801(2)(c) states:

(2) A statenment is not hearsay if the declarant
testifies at the trial or hearing and is subject to
cross exam nation concerning the statenment and the
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substanti ve evidence. See also State v. Freber, 366 So.2d 426,

427 (Fla. 1978) (hol ding that testinony concerning a prior, out-
of -court identification, from a wtness who observes the
identification, 1is admssible as substantive evidence of
identity, even if the identifying witness is unable to identify

t he defendant at trial); Charles W Ehrhardt, Florida Evidence,

section 801.9, at 662 (2000). Section 90.801(2)(c) applies even
if the witness fails to make an in-court identification, or

confirm the prior identification was made. Id; see Brown v.

State, 413 So.2d 414, 415 (Fla. 5'" DCA 1982)(holding it “makes
no di fference whether the witness admts or denies or fails to

recall making the prior identification”); A.E.B. v. State, 818

So. 2d 534, 535-36 (Fla. 2d DCA 2002) (sane). Rather, all that is
required by the rule is that the wtness who nade the

identification testify at trial and be subject to cross-

statement is;

(a) Inconsistent with the declarant’s testinony and
was gi ven under oath subject to the penalty of perjury
at a trial, hearing or other proceeding or in a
deposition.

(b) Consistent with the declarant's testinony and is
offered to rebut an express or inplied charge agai nst
t he decl arant of inproper influence, notive, or recent
fabrication; or

(c) One of identification of a person made after
percei ving the person.
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exam nati on.

Under section 90.801(2)(c), both the person making the
identification and any w tnesses who were present when the
identification occurred, may testify as to the identification.

See Freber, at 427-28; Mller v. State, 780 So.2d 277, 281 (Fl a.

3d DCA 2001), J. Cope (concurring) (noting statenents
identifying defendant were adm ssible as substantive evidence

under section 90.801(2)(c)); lewis v. State, 777 So.2d 452

(Fla. 4t" DCA 2001)(police officer’s testinmny concerning the
victims out-of-court identification of the defendant as his
assai l ant was non-hearsay under section 90.801(20(c) and thus,

adm ssible); Lopez v. State, 716 So.2d 301, 304 n.3 (Fla. 3d DCA

1998) (noting that the witness’s sworn statement reiterating his
identification of def endant in the photo Iline-up was
i ndependently admissible as a non-hearsay statenent of
identification under section 90.801(2)(c).

Further, there is no requirenent that the identification

occur imediately after the event. See Henry v. State, 383

So.2d 320 (Fla. 5'" DCA 1980)(holding father of 12 year-old
sexual battery victimwas allowed to testify to his daughter
identified defendant, in his presence, two nonths after the

attack when she happened to see himon the street); Ferreira v.

State, 692 So.2d 264 (Fla. 5'" DCA 1997) (holding photographic
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identification of defendant by victimabout a week after crine
was sufficiently close in time to be considered reliable).
“lOne of the reasons for admtting section 90.801(2)(c)
identification statements as non-hearsay is that the ‘earlier

out-of-court identifications are believed to be nore reliable
than those made under the suggestive conditions prevailing at

trial.”” Lewis, 777 So.2d at 454.

It is section 90.801(2)(c) that makes identifications from
a photo line-up adni ssible as substantive evidence. Here, the
Wi t ness who made the out-of-court identification, Donna Garrett,
testified at trial and was subject to cross-exam nation. She
testified that at about 7:05-7:10 a.m, Thanksgiving norning,
Thi baul t, Chanberlain and Dascott showed up at her house, with
TV's and other electronic equipnment, to see her forner
boyfriend, Hugo Pherman(T XXIV 1259-61). She was |ater shown a
photo | ine-up by Detective Fraser and testified that she was 80%
sure of her identification of Chanberlain (T XXIV 1266-70). Her
not her, Dbrother, and fornmer boyfriend, also present, all
positively identified Chanberlain as one of the men at her house
t hat Thanksgi ving nmorning (T XXI'V 1285-1301, 1301-17, 2082-88).
As such, Detective Fraser’s testinony regardi ng her out-of-court

identification was adm ssi bl e and the fact that she was only 80%

sure goes to the wei ght of her testinobny, not its adm ssibility.
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Moreover, even if it was error to admt Detective Fraser’s

testinmony, any error was harm ess. State v. DiGuilio, 491 So.

2d 1129, 1139 (Fla. 1986). As al ready noted, her nother,
brother, and fornmer boyfriend, all positively identified
Chamberl ain, 100% as one of the men at her house this norning.
They all testified at trial and Detective Fraser testified about

their out-of-court identifications.

PO NT V

THE TRI AL COURT PROPERLY ALLOWED THE STATE TO RECALL

| TS W TNESS, THOMAS THI BAULT, TO REBUT A CHARGE OF

| MPROPER | NFLUENCE, MOTI VE, AND/ OR RECENT FABRI CATI ON.

(Rest at ed) .

The trial court did not abuse its discretion by allow ng the
State to recall its witness, Thomas Thibault, to admt a tape
recording of a tel ephone conversation he had with his nother,
shortly after his arrest, which was offered to rebut the defense

t heory of inproper influence, notive and/or recent fabrication.

See Frazier v. State, 761 So.2d 337, 340 (Fla. 4" DCA

1999) (courts have repeatedly recogni zed that the trial court has
di scretion to grant or deny a request to recall a witness). See

also Perkins v. State, 704 So.2d 619, 620 (Fla. 4th DCA 1997);

Louisy v. State, 667 So.2d 972, 973 (Fla. 4th DCA 1996).

Al t hough the standard of review for allowing a witness to
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be “recalled” is the same as that for allowing “rebuttal”
testinmony, the State notes that Chanberlain inproperly cites to
the standard of review for rebuttal w tnesses (1B 68). It is
clear that Thibault was a “recalled” witness, not a “rebuttal”
W tness because the State had not yet rested its case-in-chief
when Thi bault was recal |l ed.” Chanberlain asserts that, prior to
Thi baul t being recal |l ed, defense counsel had infornmed the court
t hat t he def endant woul d not be testifying and that it woul d not
be presenting any evidence (1B 67-68). However, that does not
change the fact that the State had not yet rested its case and
consequently, Thibault was a “recall ed” w tness.

Further, Chanberlain’s argunent on appeal, that the tape
recordi ng does not qualify as non-hearsay under section 90.801
(2)(b), because he did not attack Thibault’s story as a recent
fabrication, but rather, as one that he and the other co-
def endants fabricated shortly after the nurders, is not
preserved for appellate review as it was not raised below. The
State first sought to introduce the substance of the taped
t el ephone conversati on between Thi bault and his nother through
Detective Fraser (T XXIX 2072-73). Fraser was asked what

Thi bault told his nother regarding who brought the gun and

7 The State did not rest its case-in-chief until after
Thi bault testified (T XXI X 21661).
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def ense counsel objected on hearsay grounds. The trial court
sustai ned the objection and the State argued at si debar that the
def ense had repeatedly argued that Thi bault, Dascott and Amanda
had recently fabricated their stories, alleging that the three
got together subsequent to Thibault’s arrest and “concocted this
story to -- to make their stories match; [that] they have been
witing letters back and forth, they' ve been friends, [and]
t hey' ve been speaking to each other (T XXI X 2073). The State
mai nt ai ned that because there had been that allegation, it had
the right to elicit Thibault’s prior consistent statenments to
rebut the fabrication defense (T XXI X 2073).

Def ense counsel responded that the State had the
“opportunity to do that directly through M. Thibault,” and that
Thi bault had already testified to that (T XXI X 2074). Defense
counsel noted that Thibault and Dascott had already admtted to
concocting a story to clear Dascott of responsibility.
Thereafter, outside the presence of the jury, the State cited
several cases holding that when defense counsel inpeaches a
wi tness by suggesting that the witness fabricated their trial
testinmony after negotiating a favorable plea deal or had an
i nproper notive in testifying after getting a plea, the state is
entitled to present prior consistent statements by the w tness,

made before the plea deal (T XXI X 2106-10). See Anderson v.
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State, 574 So.2d 87 (Fla. 1991)(holding that State was entitl ed
to introduce prior consistent statenments of wtness after
def ense counsel attenpted to i npeach wi tness by suggesting that
she fabricated her trial testinony after negotiating a favorabl e

pl ea); DuFour v. State, 495 So.2d 154 (Fla 1986) (hol di ng that

prior consistent statenment nmade before plea negotiation was

adm ssible to rebut charge of inproper notive); Chandler v.

State, 702 So.2d 186 (Fla. 1997)(holding allegation that
witness's trial testinmbny was notivated by appearance on
television program allowed State to introduce prior sworn

statenment made before television show); Kelley v. State, 486

So.2d 578 (Fla. 1986) (hol di ng t hat where defense cross-exam ned
wi tness about several crimes for which he had been given
immunity in exchange for his testinony, an inference of inproper
notive arose and State was allowed to introduce consistent
statenment made prior to the grant of immunity).

The trial court then inquired whether Thibault had been
asked specifically about what he said in the conversation with
his mother (T XXIX 2111). Def ense counsel’s recollection was
that the State went over statenents Thibault made in the
conversation on re-direct, but in a general way, the State did
not go over the conversation word for word (T XXIX 2111-12).

The court then asked whet her defense counsel was saying that the
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State could have gone over the conversation word for word with

Thi bault, which defense counsel agreed it could have:

THE COURT: l'"m interrupting you again, |
apol ogi ze. But you're saying if they didn't
clearly do it during this exam nation they
could have done it because he was their
wtness on the stand and there was
conversation and it woul d have been
adm ssi ble as his conversati on.

MR. LERMAN: Had they done it in better form
maybe than they did with him there, that
could have been a slightly different
situation, but they didn't to the detailed
extent | think their question is referring
to. And they didn't play the tape for him
They didn't hand him a copy of the
transcript but they certainly went over to
sone extent and they didn't go over it in
detail at their peril.

THE COURT: And in any event, they could
recall him because they have not rested.

MR. LERMAN: They coul d, although he's not

(T XXI X 2112-13).

Thus, defense counsel agreed that the State could introduce
the tape through Thibault, but argued that since the State had
failed to do so on re-direct of Thibault, it had forfeited that
right. Significantly, when the court pointed out that the State
could recall Thibault because it had not rested, defense counsel
agreed that it could (T XXIX 2113). However, once the State

announced that it would be recalling Thibault to introduce the
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tape recording, defense counsel objected (T XXIX 2116-17).
Def ense counsel did not provide any argunment in support of its
obj ection and did not allege, as Chanberlain now has on appeal,
that the tape recording did not qualify as non-hearsay under
section 90.801 (2)(b) because Thibault was not attacked as
having recently fabricated the story, but rather, as fabricating
it with his co-defendants shortly after the murders (T XXIX
2116-17). Even when the trial court |ater asked whether there
was any additional | egal argunent as to the adm ssibility of the
t ape recordi ng, defense counsel did not raise this or any ot her
| egal argument (T XXI X 2149).

As such, this issue is not preserved for appellate review
because the trial court was not given an opportunity to pass on
the issue before admtting the tape recording. The fact that
Chamberl ain |ater raised the argunment in a notion for newtri al
does not preserve the issue. There was nothing the trial court

could do about it after the fact. See Card v. State, 803 So. 2d

613, 620 (Fla. 2001)(holding that defendant who raised an
objection in a notion for new trial did not preserve it; the
obj ection that the judge should have decided recusal notion as
initial judge was waived by the failure to raise it when the
judge rul ed on the notion as a successor judge or when the order

was entered prior to the commencenent of trial).

50



Even if this Court were to address the nmerits, it is clear
that the evidence was properly admtted and even if inproperly
adm tted, any error was harnl ess. Under section 90.801 (2)(b),?
Florida Statutes (1997), a “prior consistent statenment” is not
hearsay and is adm ssible as substantive evidence if the
declarant testifies at trial, is subject to cross exam nation
concerning the statement and the statement is offered to rebut
an express or inplied charge agai nst the declarant of inproper
i nfluence, notive, or recent fabrication, or 1is one of

identification of a person made after perceiving the person. In

8 Section 90.801(2) states:
A statenment is not hearsay if the decl arant
testifies at the trial or hearing and is
subj ect to cross-exani nation concerning the
statenment and the statenment is:

(a) I nconsi st ent with the declarant's
testimony and was given under oath subject
to the penalty of perjury at a trial,
heari ng, or other proceeding or in a
deposition;

(b) Consi st ent with t he decl arant' s
testinmony and is offered to rebut an express
or inplied charge against the declarant of
i nproper i nfl uence, noti ve, or recent
fabrication; or

(c) One of identification of a person made
after perceiving the person.
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this case, defense counsel brought out, on cross-exam nation of
Thi bault, that he had negotiated a plea, in May 2000, originally
agreeing to three life sentences in exchange for his testinmony
agai nst his co-defendants. Al t hough Thi bault subsequently
rejected the plea, he ultimately pled “straight up” to the court
just three nonths later in August, 2000. Thibault’s sentencing
had been deferred until after his testinony in this case and
Thi bault admtted he was hoping the trial judge woul d sentence
himto life.

Thi bault’s consistent statenents, in the tape recorded
conversation with his nmother, were made just a few days after
the nmurders and prior to any plea negotiation. Consequently,
they were properly admtted to rebut the charge of i nmproper
influence or notive or nmotive to falsify his testinony or

fabricate it. Pagan v. State, 830 So.2d 792 (Fla. 2002) (hol di ng

tape recording of conversation between two state w tnesses,
containing prior consistent statenments as to one wtness'
testimony, was not hearsay, where recording was admtted to
rebut defense claim that wtness at issue had recently
fabricated his testinmony in response to state's offer of plea
agreenent and influence of nedia coverage; w tness had been
guestioned by defense counsel concerning his notive in

testifying and his belief that lying to save one's life was
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justifiable, and had admtted that he had initially lied to
police in order to protect defendant and had |ied under oath in

a separate proceeding for protective order); Rodri guez v.

State, 609 So.2d 493, 500 (Fla. 1992)(defense counsel's
reference to a plea agreenent wth the state during
cross-exam nation was sufficient to create an inference of

i nproper notive to fabricate); Jackson v. State, 599 So.2d 103,

107 (Fla. 1992) (taped statenment adm ssible to rebut the

i nference codefendant had a motive to fabricate in |ight of

agreenent to testify against Jackson); Alvin v. State, 548 So.
2d 1112, 1114 (Fla. 1989) (tape recording of statenent made by
witness to police shortly after he was stopped by police was
adm ssi ble in nmurder prosecution to rebut inference that w tness
had fabricated story i nplicating def endant because State granted
himimmunity in exchange for his testinony).

The only argument Chanberl ain raises on appeal is that the
tape recording does not qualify as non-hearsay under section
90.801 (2)(b) because he did not attack Thibault’'s story as a
recent fabrication, but rather, as one that he and the other co-
def endants fabricated shortly after the murders. First, this
has no effect on the adm ssibility of the statenent to rebut the
charge of inproper influence or notive or notive to testify

falsely. As such, Bertramv. State, 637 So.2d 258 (Fla. 2d DCA
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1994), and Hebel v. State, 765 So.2d 143 (Fla. 2d DCA 2000),

wherein the only defense was that the allegations were
fabricated, are inapplicable. Here, the defense was clearly
i mproper notive, influence or notive to falsify. Second, the
pl ea deal which defense counsel was clainmng gave rise to the
i mproper motive in this case was entered into alnmst 1 year
before trial; thus, the notivation to change testinony coul d not
be “recent” in this case. Finally, even if the adm ssion of
prior consistent statenents was limted to recent fabrications,
which the State claims it is not, the term"recent" is used in
reference to the sequence of the statenments and is not a statute
of limtations on the adm ssibility of such statenments. See

Chandler v. State, 702 So.2d 186 (Fla. 1997)(wherein this Court

affirmed the adm ssion of evidence to rebut a charge of recent
fabrication where the prior consistent statenent was made years
before the trial).

Finally, evenif this Court finds it was error to admt the
taped statenment, the error is harnm ess beyond a reasonable

doubt . See Chandler at 197-99 (finding adm ssion of Kristal

Mays' prior statenment harm ess where the record showed that the

jury was made aware early on that Mays had cooperated with the
police and recognizing that although the statenent nay have

bol stered Mays' credibility, the jury had anple i nformation from
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which to assess Mays' credibility and weigh her testinony
accordingly). Simlarly, here, the jury was mde aware of
Thi bault’s negotiated plea and the fact that he was still
awai ting sentencing. It was also mande aware of Dascott’s
negoti ated plea and the fact that Amanda was not charged. The
jury was able to assess all of this in determning credibility.
No relief is warranted.
PO NT VI

THE TRI AL COURT PROPERLY ALLOWED DETECTI VE

FRASER TO BE RECALLED AND TESTI FY AFTER HE

DI SCUSSED HI'S FUTURE TESTIMONY WTH THE

STATE DURI NG A RECESS ( RESTATED) .

Chamberl ain argues that the trial court abused its

di scretion by allowing Detective Fraser to be recalled after
di scussing his future testinony with the State during a recess.
This Court will find that the trial court did not abuse its

di scretion by allowing Fraser to be recalled and testify. ee

Cadavid v. State, 416 So.2d 1156, 1158 (Fla. 3d DCA

1982) (hol di ng t hat an abuse of discretion nust be shown in order
to reverse atrial court for allowing a witness toremaininthe
courtroom.

As Chanberlain points out, after Detective Fraser finished
testifying, the State released him wth |eave to recall himand
the trial court took a recess. Upon returning fromthe recess,
the State noted that it wanted to recall Detective Fraser and
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def ense counsel indicated he needed to question Detective
Fraser. Detective Fraser was then questioned by defense
counsel, outside of the presence of the jury, and the
guestioning reveal ed that Detective Fraser had remained in the
courtroomduring the recess and during that time discussed with
the State that he would be recalled to testify about
Chamberlain’s testinmony at his bond hearing. Detective Fraser
noted that he had been given a transcript of that bond hearing
to revi ew.

The State agreed that it had forgotten to ask Fraser about
Chamberlain’s testinmony at his bond hearing which was
inconsistent with Chanmberlain’ s taped statenent. The State
instructed Detective Fraser that he would be recalled and gave
hima transcript of the July 26th, 1999 bond hearing and told
him to read it through, that he would be asked about it.
Def ense counsel objected, arguing that he had invoked the rule
and therefore, counsel for the State should not have been
talking to the witness. The State replied that the rule refers
to one witness discussing that his/her own or another wtness'
testinony with another w tness, not with the attorney. The
State noted that if there’s a question about whether Detective
Fraser’s recalled testinmony was influenced, that could be

br ought out on cross-exam nati on.
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I n overruling the objection, the court noted that it had not
instructed the witness that he could not speak to either |awer
wi t hout the other |awer being present. The rule had not been
i nvoked by the defense until after Dascott’s testinony, the
previ ous week, and they agreed to not discuss any wtness's
testimony with any future witnesses. That rul e was not viol ated
by the State’s conversation with Detective Fraser.

Chanmber| ain argues that the discussion between Detective
Fraser and the State violated the rule of sequestration,
contained in section 90.616, Florida Statutes (2003), which
st at es:

(1) At the request of a party the court
shall order, or wupon its own notion the
court may order, w tnesses excluded from a
proceeding so that they cannot hear the
testimony of other wtnesses except as
provi ded in subsection (2).

(2) A witness may not be excluded if the
W t ness is:

(a) A party who is a natural person

(b) I'n a civil case, an officer or enployee
of a party that is not a natural person. The
party's attorney shall designate the officer
or enployee who shall be the party's
representative.

(c) A person whose presence is shown by the
party's attorney to be essential to the
presentation of the party's cause.

(d) In a crimnal case, the victim of the
crime, the victims next of kin, the parent
or guardian of a mnor child victim or a
| awf ul representative of such person,
unl ess, upon nmotion, the court deterni nes
such person's presence to be prejudicial.
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The purpose of the rule is to prevent witnesses fromheari ng
or consulting with each other about their testinony. It is
clear that the rule was not violated in this case by the State
inform ng Detective Fraser that it intended to recall himto
di scuss Chanberlain’s testinmony at his bond hearing and
directing Fraser to review the transcript of the bond hearing.
“1t is undisputed that an attorney may talk to a wi tness about
the testinony the witness will give, and that the wtness’'s

credibility should not be challenged on the basis of the

di scussion.” Kingery v. State, 523 So.2d 1199, 1204 (Fla. 1st
DCA 1988), citing Fla.Std.Jury Instr. (Crim) 2.05-7.
The sanme argunent Chanberlain raises was rejected by the

Fifth District in Nieves v. State, 739 So.2d 125 (Fla. 5'" DCA

1999). In that case, the state presented G eg Scala, a forensic
firearmexam ner with the Florida Department of Law Enf orcenent,
during its case. Scala was testifying when the court recessed
at 5:30 p.m and was to resune testifying the foll ow ng day.
The next norning defense counsel asked whether the prosecutor
had di scussed Scala's testimbny with Scala in the interim The
prosecutor admtted he had asked Scala questions about the
informati on and questions he was going to ask the follow ng
nor ni ng. The defendant, Nieves, argued that the discussion

violated the rul e of sequestration and Scala’s testinmony should
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have been di sal | owed.

The Fifth District disagreed, reasoning that the rule of
sequestration does not prohibit an attorney fromtalking with a
Wi t ness about the testinmony he or she wll give in a future
court appearance. The court further noted that Nieves had
failed to established prejudice because after the defense
obj ection, the court had asked whet her the defense wanted to go
into further detail, but defense counsel declined stating: "I
just don't think it's appropriate to permt M. Scala to further
testify...." Because defense counsel was given the opportunity
to question Scala and the prosecutor to determ ne specifically
what had been discussed, but declined to do so, the court
concluded it was unable to establish prejudice.

Simlarly, here, there was no violation of the rule of
sequestration because all the State discussed with Detective
Fraser was his future testinony, i.e., the general subject of
what he would be questioned about upon recall. Mor eover,
Chanmber | ai n cannot establish prejudice because, despite being
notified by the court that he could bring out the discussion
bet ween Detective Fraser and the State on cross-exam nation,
def ense counsel failed to do so. As such, any alleged error is
har m ess.

Acevedo v. State, 547 So.2d 296 (Fla. 3d DCA 1989), relied
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upon by Chanmberlain, is factually inapposite. |In that case, the
assistant state attorney nmet with his two main wtnesses, a
police officer and an informant, during the lunch break on the
first day of trial, and discussed with theman inconsistency in
their testinony. The Third District correctly held that the
prosecutor's discussion with the two witnesses violated the rule
of sequestration. The holding in Acevedo is clearly based on
the fact that the two w tnesses were being consulted wth
together and were told about an inconsistency between their
testi nony. This is precisely what the rule was intended to
prevent and is not what happened in this case.

Significantly, although the rule of sequestration was
violated, the court found no reversible error because the
di scussi on was brought out on cross-exam nation of the informnt
and argued to the jury. The court found no abuse of discretion
in the trial court’s conclusion that the prosecutor’s conduct
was harm ess. Here, in addition to the fact that the rule was
not violated, any alleged violation would be harm ess because
def ense counsel failed to bring out the conversation on cross-
exam nati on.

PO NT VI |
THE TRIAL COURT DID NOT ERR BY DENYI NG
APPELLANT S MOTI ON FOR JUDGVENT OF ACQUI TTAL
ON THE FI RST- DEGREE MURDER CHARGE

( RESTATED) .
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Chamberl ain asserts that the trial court erred by denying
his notion for judgnent of acquittal on the felony-nmurder and
premedi tated nmurder charges. This Court will find that there
was sufficient evidence on both theories to send the case to the
jury.

A de novo standard of review applies to notions for judgnment

of acquittal. Pagan v. State, 830 So.2d 792 (Fla. 2002). This

Court has repeatedly reaffirned the general rule, established in

Lynch v. State, 293 So.2d 44 (Fla.1974), that a notion for

judgnment of acquittal will not be granted unless there is no
legally sufficient evidence upon which a jury could base a

verdict of guilty. See Mrrison v State, 818 So.2d 432 (Fla.

2002); Gordon v. State, 704 So.2d 107, 112 (Fla. 1997). “1In

moving for a judgnent of acquittal, a defendant admts not only
the facts stated in the evidence adduced, but also admts every
conclusion favorable to the adverse party that a jury m ght

fairly and reasonably infer from the evidence.” Darling v.

State, 808 So.2d 145, 155 (Fla. 2002).

Further, the denial of a notion for judgnent of acquittal
will not be reversed on appeal if there 1is conpetent,
substantial evidence to support the jury's verdict. See
Darling, 808 So.2d at 155 (a “claim of insufficiency of the

evi dence cannot prevail where there is substantial and conpet ent

61



evi dence to support t he verdi ct and j udgment.");

Pagan, (“[g]enerally, an appellate court wll not reverse a
conviction which 1is supported by conpetent, substanti al
evi dence.”); Terry V. St at e, 668 So. 2d 954, 964
(Fl a. 1996) (sanme). “If, after viewing the evidence in the |ight

nmost favorable to the State, a rational trier of fact could find
t he existence of the elenments of the crine beyond a reasonabl e
doubt, sufficient evidence exists to sustain a conviction.”

Pagan, citing Banks v. State, 732 So.2d 1065 (Fla. 1999).

Chanmber| ain argues on appeal that there was insufficient
evi dence of preneditated and fel ony nurder because this case “is
replete with contradictory testinony and evidence.” (1B 75).°

However, it is fundanmental a notion for judgnment of acquitta

At trial and in his motion for newtrial, Chanberlain also
argued that he was entitled to a judgnment of acquittal because
the State s evidence was not inconsistent with his theories of
def ense, which were that Thibault acted independently and that
Chamberlain was forced to participate in the robbery under
duress by Thi bault. However, the State is required to rebut the
def endant’ s theory of defense only when the State’s evidence is
whol Iy circunstanti al . See Pagan. The evidence establishing
premeditation and felony nmurder in this case was direct, not

circunstantial evidence. As such, the State was not required to

rebut Chanberlain’s theory of defense. See Conde v. State
Moreover, the direct evidence in this case does rebut
Chamberl ain’s “independent actor” and “duress” defense. The

jury is free to disbelieve the defendant’s version of events
when the State presents evidence conflicting with that theory.
DeAngel o v. State, 616 So.2d 440 (Fla. 1993); Cochran v. State,
547 So. 2d 928, 930 (Fla. 1989); Hampton v. State, 549 So. 2d
1059, 1061 (Fla. 4th DCA 1989).

62



cannot be granted based on evidentiary conflict or wtness
credibility. Darling at 155. Rather, conflicts in the evidence
and the credibility of the witnesses is a matter to be resol ved

by the jury. [d. at 155; see Davis v. State, 425 So.2d 654, 655

(Fla. 5th DCA 1983) (the fact that the evidence is contradictory
does not warrant a judgnment of acquittal since the weight of the
evidence and the witnesses' credibility are questions solely for

the jury); Lynch v. State, 293 So.2d 44, 45 (Fla. 1974) (hol di ng

t hat where reasonable mnds may differ as to proof of ultimate
fact, courts should submt the case to the jury).

Here, there is direct evidence of both preneditation and
fel ony nurder. Chanberlain s three co-defendant’s, each of whom
were involved in the crinmes and had direct know edge of them
testified against him at trial. Thi bault testified that al
four of them (he, Dascott, Chanberlain and Amanda) decided to
conmt the robbery and planned how they would do it. Dascot t
agreed that it was sonmething they all did together. Although
Amanda cl aimed that Thibault forced her to participate in the
robbery, she agreed that the three nen were acting in concert.
The plan was to put the victins in the bathroomuntil the house
and wal k-in safe were cleaned out and then put the victins in
t he wal k-in safe.

Al'l of the participants agreed as to how the plan was
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carried out. Thibault pulled the gun on Danny, while he was in
the living roomtrying to hook up a TV. Thibault announced it
was a robbery and ordered Danny into the bathroom When Danny
asked what was going on, Chanberlain hit himon the knee with an
asp. Bryan was brought into the living room by Amanda and
conplied with Thibault’s demand to go into the bathroom \hile
Thi bault held Danny and Bryan at gunpoint in the bathroom
Chanber | ain, Dascott and Amanda carried out TV's, VCR s, and

other itenms to the car and searched the house for noney and

drugs. In self-defense, Danny “rushed” Thibault and a struggle
bet ween the two ensued. Thi bault tried to subdue Danny by
striking himin the head with the gun but to no avail. Thibault

had the gun pointed at Danny’s head and told himhe woul d shoot
if he didn't let go. When Danny continued to pin Thibault
against the wall, lifting himoff his feet, Thibault pulled the
trigger killing Danny instantly.

Upon hearing the gunfire, Chanberlain and Amanda canme
runni ng toward the bathroom door. Chanberlain started to tel
Thi bault that they had to get “rid of the other w tnesses, that
W tnesses were going to get themcaught.” Thibault asked Amanda
what she thought and she shook her head, indicating that she
wasn't sure. Chanberlain repeated that they had to get rid of

the witnesses. Thibault told Amanda it was up to her and she
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said “go ahead” and get rid of the other witnesses. Charlotte,
who was sleeping in a back bedroom was then violently awakened
and dragged into the bathroom She was forced to wal k over
Danny’s dead body and sit with Bryan in the shower stall.
Chamber| ain and Dascott continued packing the car while Amanda
and Thi bault brought Charlotte into the bathroom Before going
back into the bathroom Thibault asked Chanberlain and Amanda
“if this was what they were going to do” and Chanberlain said
“yes”, that what we have to do. Chanberlain agreed to go into
the bathroomw th Thibault and stood by his side as he enptied
aclipinto Charlotte and Bryan. Afterwards, Chamberl ain picked
up the bull et casings because they had his fingerprints on them
Bryan was still alive and Thibault didn't want to | eave himlike
that so he and Chanberlain went out to Chanberlain’s car,
retrieved another clip and enptied it into Bryan and Charlotte.

The direct evidence supports sending the case to the jury
on both preneditated and felony nmurder. The testinony of
Thi bault, Dascott and Amanda is undi sputed that Chanberl ain
intended to commit the robbery and took part in carrying it out.
It is also undisputed that three nurders occurred during the
course of that robbery. As such, there is sufficient evidence
of felony nurder to send the case to the jury. Further, this

Court has defined preneditation as “a fully formed conscious
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purpose to kill that may be formed in a nonent and need only
exist for suchtinme as will allow the accused to be consci ous of
the nature of the act he is about to commt and the probable

result of that act.” Asay v. State, 580 So.2d 610, 612 (Fla

1991). There is no mninmum anount of time required to form
premeditation; all that is needed is enough tinme to permt
reflection and that may be only a few seconds. Here, Thibault’s
testinmony is an adm ssion of his fully formed consci ous purpose
and intention to kill. Thi bault pleaded with Danny to stop
struggling with hi mand warned hi mbefore firing the gun that he
woul d shoot if Danny didn't stop. Chanberlain is guilty as a
principal. Regarding Charlotte and Bryan, it was Chanberl ain
who first said that they had to get rid of the other w tnesses
and who continued to insist that they get rid of themduring the
di scussi on about what to do. He stood by Thibault’s side as
Thi bault enptied the first clip into Bryan and Charlotte, picked
up the casings thereafter and then went wth Thibault to
retrieve the second clip and again stood by his side as he
enptied that clip into Bryan and Charlotte. It cannot be
seriously contended that there was not sufficient evidence of
premeditation to send the case to the jury.

PO NT VI |

THE TRI AL COURT PROPERLY | NSTRUCTED THE JURY
ON BOTH PREMEDI TATED AND FELONY MJRDER
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(Rest at ed) .

It is Chanberlain’s contention that the trial court
reversibly erred by instructing the jury on both preneditated
and felony-murder when the indictment charged only preneditated
murder. Chanberlain’s claimlacks nerit.

The State’s first argunent is that Chanberlain has failed
to preserve this issue for appeal. Chanberlain did not argue
bel ow that the trial court could not instruct the jury on both
premeditated and felony-nurder because the indictnent charged
only preneditated nurder. I nstead, the transcript pages he
cites (IB 77-78) show that he argued, during the charge
conference, that the court should only give the 2a part of the
fel ony-nmurder instruction, not the 2a, 2b and 2c parts (T XXX
2196). The felony-nurder instruction reads, in part, as
fol | ows:

Before you can find the defendant guilty of
First Degree Felony Miurder, the State nust
prove the following three elenents beyond a
reasonabl e doubt :

1. (Victim is dead.

2. a. [The death occurred as a consequence
of and while (defendant) was engaged in the
conmm ssion of (crine alleged).]

b. [The death occurred as a consequence of
and while (defendant) was attenpting to
commt (crime alleged).]

c. [The death occurred as a consequence of
and whil e (defnedant), or an acconplice, was
escaping fromthe i medi ate scene of (crine
al | eged) . ]

3. a. [(Defendant) was the person who
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actually killed (victim.]
b. [(Victim was killed by a person other
t han (defendant); but both (defendant) and
the person who Kkilled (victim wer e
principals in the conmmssion of (crime
al | eged) . ]
The State pointed out that the court could elimnate 3a
because Chanberl ain was not the shooter (T XXX 2195-96). Defense
counsel agreed and then argued that the court should elimnate

2b and 2c and only give 2a (T XXX 2196-97). The State objected,
noting that 2b and 2c should stay because the jury could find
attenmpting or escaping fromthe scene as applicable, especially
in light of the fact that the robbery was an ongoing event (T
XXX 2197). The trial court agreed with the State and decided to
give 2a, 2b and 2c. Thus, the only chall enge Chanberl ain raised
to the felony murder instruction was to instructing on 2b and
2c. He did not argue that the instruction, as a whole, should

not be given because the indictment charged only preneditated
mur der . As such, he cannot raise the argunent for the first

time on appeal. Steinhorst v. State, 412 So.2d 332, 338 (Fla.

1982) .
Turning to the merits, Chanberlain acknow edges that this
Court rejected this very sanme argunment thirty years ago in

Knight v. State, 338 So.2d 201, 204 (Fla. 1973), but asks this

Court to recede fromthat decision. In Knight, this Court held
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that the State could prosecute under both theories— preneditated
murder and felony nurder— even though the indictnment charged
only premeditated nmurder. This Court has continually adhered to
t hat position and has rejected clains identical to those raised

by Chamberl ain as recently as two years ago, in Wodel v. State,

804 So.2d 316, 322 (Fla. 2001), wherein the Court held “‘[w]e
have repeatedly rejected clains that it is error for a trial
court to allow the State to pursue a felony-nurder theory when

the indictment gave no notice of the theory.’” 1d. at 322

citing GQudinas v. State, 693 So.2d 953, 964 (Fla. 1997).
Chamber| ai n has not presented anything which calls into question
the Florida Supreme Court’s finding that such a nethod of

charging first-degree nurder is proper. See, Valdez v. State,

728 So. 2d 736, 739 (Fla. 1999) (rejecting claim of
constitutional error arising from custom of <charging wth
general indictments of preneditated first-degree nurder and
prosecuting under alternate theories of felony or preneditated
mur der); Gudinas, 693 So. 2d 953, 964 (Fla.) (rejected clains
that it is error for court to pernmt State to pursue a felony
mur der theory when the indi ctnent gave no notice of the theory),

cert. denied, 522 U. S. 936 (1997); Armstrong v. State, 642 So.

2d 730, 737 (Fla. 1994), cert. denied, 514 U S. 1085 (1995)

(same); Lovette v. State, 636 So. 2d 1304 (Fla. 1994)(sane);
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Bush v. State, 461 So. 2d 936 (Fla. 1984), cert. denied, 475
U.S. 1031 (1986) (same). Affirmance is required.
PO NT | X
THE DEATH SENTENCE IS PROPORT| ONAL
(Rest at ed)
Chamber| ai n nakes t he sweepi ng al | egati ons that the evi dence

in his case does “not support any of the aggravating factors
found by the trial court” (1B 80), but only specifically
chal l enges the finding of CCP (82-83). He al so conpl ains the
trial court gave insufficient weight to the non-statutory
mtigation arising from the abuse Chanberlain took from his
cousins (“abuse by cousins”) while growing up and “failed to
consi der the possibility of rehabilitation.” (1B 81-82). Based
upon these allegations, Chanberlain requests a re-sentencing.
A review of the sentencing order will establish that the death
sentences for the triple hom cide commtted during the course of
a robbery is proportional® and shoul d be affirnmed.

Because Chanberl ain has conmbi ned i n one point challenges to

the aggravati on, mtigation, and proportionality, t hree

standards of review are at issue. As will be explained nore

1The death sentence of co-defendant, Thomas Thi bault, was
reversed for a new penalty phase. Thibault v. State, 850 So. 2d
485 (Fla. 2003). Re-sentencing is not anticipated until March
2004.
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fully below, the trial court’s factual findings are reviewed for
substanti al conpetent evidence, the determ nation of the weight
given a mnmitigator is discretionary, and proportionality is
within this Court’s purview.

Whet her an aggravator exists is a factual finding reviewed
under the conmpetent, substantial evidence test.! When review ng
aggravators on appeal, it “is not this Court’s function to
rewei gh the evidence to determ ne whether the State proved each
aggravating circunstance beyond a reasonabl e doubt—that is the
trial court’s job. Rather, our task on appeal is to reviewthe
record to determ ne whether the trial court applied the right
rule of law for each aggravating circunmstance and, if so,
whet her conpetent substantial evidence supports its finding,”

Alston v. State, 723 So. 2d 148, 160 (Fla. 1998) quoting WIIl acy

v. State, 696 So. 2d 693, 695 (Fla. 1997). See Caballero v.

State, 851 So. 2d 655, 661 (Fla. 2003); Harris v. State, 843 So.

2d 856, 866 (Fla. 2003); Hildwen v. State, 727 So. 2d 193, 196

(Fla. 1998).

In Canpbell v. State, 571 So. 2d 415, 419-20 (Fla. 1990),

Under the conpetent, substantial evidence test, the
appellate court pays overwhel mng deference to the court’s
ruling. If there is any evidence to support the factual
findings, the lower court’s decision will be affirmed. Guzman
v. State, 721 So. 2d 1155, 1159 (Fla. 1998) (recogni zing judge,
sitting as fact finder, has superior vantage point).
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establi shed standards for reviewing mitigation: (1) Wether a
particular circunstance is truly mtigating in nature is a
guestion of |aw and subject to de novo review, (2) whether a
m tigating circunstance has been established by the evidence in
a given case is a question of fact and subject to the conpetent
substantial evidence standard; and, (3) the weight assigned to
amtigating circunstance is withinthe trial court’s discretion

and subject to the abuse of discretion standard. See Kearse v.

State, 770 So. 2d 1119, 1134 (Fla. 2000) (observing whether
mtigator exists and wei ght assigned are matters wthin

sentencer’s discretion); Trease v. State, 768 So. 2d 1050, 1055

(Fla. 2000) (receding in part from Canpbell and hol di ng, though
court nust consider all mtigation, it may assign it “little or

no” weight); Mansfield v. State, 758 So. 2d 636 (Fla. 2000)

(explaining court nmay reject claim mtigator was proven if
record contains conpetent substantial evidence to support
rej ection).

Proportionality reviewis conducted by this Court and is a
consideration of the totality of the circunstances in a case
conpared with other capital cases to ensure uniformty. Ubin v.

State, 714 So. 2d 411, 416-17 (Fla. 1998); Terry v. State, 668

So. 2d 954 (Fla. 1996). It is not a conparison between the

nunber of aggravators and mtigators, but is a "thoughtful,
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del i berate proportionality review to consider the totality of
the circunstances in a case, and to conpare it wth other

capital cases." Porter v. State, 564 So. 2d 1060, 1064 (Fla.

1990). The Court’s function is not to reweigh the aggravators
and mtigators, but to accept the jury's recomendati on and the

judge's weighing of the evidence. Bates v. State, 750 So. 2d 6

(Fla. 1999).

Initially it must be noted Chanberlain's challenge to the
finding of aggravation, with the exception of his challenge to
t he CCP aggravator, is not pled properly. Chanberlain fails to
expl ain where the trial court erred or to present his allegation
in anything nore than a single sentence conclusion. As such,

the issue should be found wai ved. Duest v. Dugger, 555 So.2d

849, 852 (Fla. 1990) (opining “purpose of an appellate brief is
to present arguments in support of the points on appeal”

notation to i ssues without elucidationis insufficient and i ssue

will be deemed waived). However, for this Court’s convenience,
the State will address the aggravation found in this case.
After putting forth factual findings related to -- the

pl anni ng and execution of the robbery and hom cides along with
Chamberl ain’s nental status, the alleged disparity in treatnment
respecting ot her | ocal nurder cases, Chanberl ain’ s assessnment of

t he evi dence used for conviction and eval uation of mtigation--
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(T35 2914-29), the trial court determned six aggravators
applied to the case: (1) under supervision of Departnment of
Corrections (8921.141(5)(a)); (2) wprior violent felony for
cont enpor aneous hom ci des (8921.141(5)(b)); (3) felony nurder
(robbery) (8921.141(5)(d)); (4) avoid arrest (8921.141(5)(e));
(5) pecuni ary gai n (8921. 141(5) (f)); and (6) CCP
(8921.141(5)(i)). Chamberlain sought seven factors in statutory
and non-statutory mtigation.?? The trial court found no
statutory mtigators, but found two non-statutory mtigating
factors: (1) fam |y background/ abuse by cousins (slight weight)
and (2) other mtigation (sone weight). After assessing the
aggravation found beyond a reasonable doubt and weighing it
against the two mtigators found established, the trial court
i nposed a death sentence for each victimand a |ife sentence for

t he robbery. (RXIII 2174-75, 2186-89; T35 2931).

12Chamberl ain sought the follow ng: (1) defendant was an
accomplice with a mnor role (8921.141(6)(d)); (2) extrene
dur ess or substanti al dom nation of anot her person
(8921.141(6)(e)); (3) famly background/ abuse by cousins
(8921.141(6)(h)); (4) famly background/ parental neglect; (5)
rehabilitation (8921.141(6)(d)); (6) renorse (8921.141(6)(d));
(7) disparate treatnent conpared wth co-defendant, Jason
Dascott (8921.141(6)(d)). (RXIl 2126-32). The trial court
consi dered the above in addition to: (1) no significant prior
crimnal activity (8921.141(6)(a)); (2) capacity to appreciate
crimnality  of conduct/ability to conform conduct to
requi renments of law, (3) Chanmberlain’s age (8921.141(6)(qg)); (4)
other factors in Chanberlains background (8921.141(6)(h)).
(RXI'I'l 2173, 2178-81, 2184-88; T35 2925-31).
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Under Supervi sion of Departnment of Corrections-Although the
State did not seek the aggravator of “under supervision of
Department of Corrections” (8921.141(5)(a) (TXXXIV 2712-16), the
trial court found this mtigator (RXIII 2176). The State
offered the fact Chanberlain had been convicted of a prior
of fense, but was no | onger under supervision, as rebuttal to
Chanmberl ain’s antici pated argunment he had no significant prior
crimnal history (TXXXIV 2712-16; SRI|1 42).1% Should this Court
strike the factor, the death sentences remain appropriate. Any
reliance the trial court placed on the factor is harnl ess as
wi Il be evident fromthe bal ance of the argunent.

Prior Violent Fel ony-The jury convicted Chanberl ain of three
counts of first-degree nurder and one count of robbery (RXlI
1961-64). In his Menorandum in Support of Life Sentence,
Chamber| ai n conceded this aggravator was established based upon
t he t hree cont enporaneous first-degree nurder convictions (RXII
2123). Nonet hel ess, he challenges the court’s finding of this
aggravator, but fails to identify a basis for this Court
stri king the aggravator.

The trial court concluded, Chanberl ain “stands convi cted of

BA Pre-sentence Investigation (“PSI”) was ordered in this
case and provided to the parties. Should this Court order the
PSI transmtted, this information is reflected on pages four and
ni ne.
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three counts of First Degree Mirder and Robbery. They are
cont enpor aneous convi cti ons because they were obtained prior to
sentencing.” (R13 2176).

This Court has repeatedly held that where a
def endant is convicted of nultiple nmurders,
arising fromthe same crimnal episode, the
cont enpor aneous conviction as to one victim
may support the finding of the prior violent
felony aggravator as to the nmurder of
another victim [c.O0] Accordingly, we
determne that the |lower court correctly
found that the conviction as to Ms. Brunt
aggravated the conviction as to Ms. Flegel,
and vice versa.

Francis v. State, 808 So. 2d 110, 136 (Fla. 2001) (citations

omtted); Johnson v. State, 720 So.2d 232, 237 (Fla. 1998)

(affirm ng contenporaneous convictions for robbery with firearm
and attenpted nurder qualified as prior violent felony

aggravator); Mhn v. State, 714 So.2d 391, 399 (Fla. 1998)

(noting prior violent felony aggravator established by
cont enpor aneous convi ctions of two other hom cides); Wndom v.
State, 656 So.2d 432, 440 (Fla.) (stating "contenporaneous

convictions prior to sentencing can qualify as previous

convictions in multiple conviction situations"), cert. denied,
516 U. S. 1012 (1995). Based upon Chanberlain’s contenporaneous
murder convictions, the aggravator was proven beyond a
reasonabl e doubt as found by the trial court. This challengeis

meritl ess.
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Fel ony Murder and Pecuni ary Gai n-Here, again, Chanberlain
agreed in his Menorandum in Support of Life Sentence the felony
mur der and pecuniary gain aggravators were proven (RXIl 2123).
He has not given a basis for this Court to find otherw se.

The record provides that Chanmberlain was convicted by the
jury of robbery in this case (RXIl 1964; R13 2176). The
transcript is replete with discussions of the plan to rob the
victins and the collection of everything (drugs, noney, and
el ectroni c equi pnment) that could be taken fromthe victins’ hone
as reported by Amanda, Dascott, and Thibault (TXXlH 971-78, 983,
988, 991-92, 1045-49, 1051; TXXIV 1438, 1447, 1452-53, 1455,
1458-59, 1462, 1478-80, 1488, 1491, 1544, 1565, 1568; TXXVII
1787, 1810, 1815, 1818-20, 1822-24, 1832, 1840, 1844).

In the sentencing order, the court noted the defendants
di scussed “robbing [the victinms] and taking everything they had
because Amanda [l ngman] started indicating other things that
were in the house that [they] weren't aware of,” and that the
def endant’ s “di scussed the robbery in depth and devised a plan
to accomplish it” by using the gun Chanberlain provided, the

plan was to “get the goods out of the house.” (RXIII 2156-57)
The victinms were to be held at gun point in the bathroom by
Thi bault while Chanberlain, Dascott, and Amanda “enptied the

house.” Once that was acconplished, the victinms were to be put
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in the safe which would have been enptied by that tinme. (RXlI
2157). It was the trial court’s conclusion that “[t]hey are
pecuni ary-gain driven and painstaking to see that they get all
of the property” including televisions, gane consol es, speakers,
renote controls, and radios. (RXIII 2166). Chanberl ain had
Bryan’s knapsack which contained noney and drugs (RXIIIl 2166-
67) . Followi ng these facts, the trial court found the felony
mur der aggravator for the robbery conviction and pecuni ary gai n.
The court recognized “[w hile there is some doubling or nmerging
with robbery, it is clear that gain was a predom nant factor.
It is not incidental to the fact of robbery.” (RXIIIl 2176-77).
The court’s findings are supported by substantial conpetent
evi dence and there was acknow edgnment of the merging of the
factors.

As noted in Barnhill v. State, 834 So. 2d 836, 851 (Fla.

2002), “[g]enerally, when a hom cide occurs during the course of
a robbery, the court cannot find both that the hom cide was
comm tted during the course of a robbery and that the hom cide
was commtted for pecuniary gain. Doubling of aggravating
circunstances is inproper where the circunstances refer to the

"same aspect” of the crime.” See Provence v. State, 337 So. 2d

783, 786 (Fla. 1976). Here, the court recogni zed “there is sone

doubl i ng or merging” of these factors (RXIIl 2177). However, to
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t he extent the order may be read as finding both aggravators and
not nmerging them this Court nay nerge the felony nmurder and
pecuni ary gai n aggravators and conduct a proportionality review
based upon the remaining factors. Barnhill, 834 So.2d at 854.
Such will be analyzed further in the proportionality review
section bel ow.

Avoid Arrest-The trial court found the avoid arrest
aggravator. In discussing the facts, the court highlighted the
evi dence that Chanberlain supplied the car, .45-caliber hand
gun, and ammunition for the instant crines. Also found was that
Thi bault displayed the gun to Danny and ordered him to the
bat hroom Li kewi se Bryan was conmanded to enter the bathroom
To ensure conpliance from Danny, Chanberlain struck his knee
with an asp. Once these victinms were in the bathroom Thi bault
entered to guard the door while the other acconplices renoved
val uables from the home. Wth respect to the death of Danny,
the first victim the court quoted from Thi bault’s testinmony in
whi ch he averred that once Danny rushed him shovi ng hi magai nst
the wall and off his feet, he struck Danny several tines in the
head and pled with Danny to stop. Thi bault warned Danny he
woul d be shot if he did not stop. Because Danny did not desi st
and realizing Danny could overpower him Thibault pulled the

trigger, shooting Danny in the skull and killing himinstantly.
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(RXI'l'l 2157-58; TXXVII 1815, 1820, 1822-28; SR 74-78, 82-85).

Fol | owi ng Danny’s nurder, Thi bault, Amanda, and Chanberl ai n
di scussed what to do next. According to Thibault, Chanmberlain’s
was the first to say “get rid of the other w tnesses” because
wi tnesses woul d get themcaught. This was repeated twi ce nore.
Amanda agreed stating, “go ahead and get rid of the other
Wi t nesses.” Towards this goal, Charlotte was awakened and
ordered to the shower where Bryan awaited. Once she was in the
bat hroom having stepped over Danny’s body, Thibault asked for
confirmation that the victins’ should be killed. Chanberlain
responded, “Yes, that’s what we’ve got” and agreed to accomnmpany
Thi bault to the bathroom and stood by him as Thi bault enptied
his gun into Bryan and Charlotte. Once the shooting stopped,
Chanmberl ain collected the spent casing because they contained
his fingerprints. Noting Bryan was still alive, Thibault and
Chanmber| ain di scussed what to do next. Chanberl ain suggested
they get nore bullets as he had another clip in the car.
Returning with the clip for Thibault, Chanberlain reloaded the
weapon, cocked it, and gave it to Thi bault before they returned
to the bathroom Thibault unloaded the second clip into Bryan
and Charlotte. (RXIIl 2158-63; TXXVIl 1822-25, 1830, 1832, 1835-
39; SR 107-09).

As part of the analysis of the crimes, the court discussed

80



hei ghtened preneditation, avoid arrest, felony nurder, and
pecuni ary gain together. The court found in part: “The final
two hom ci des are remarkabl e because they are nethodical. They

are perfornmed in a systematic way. The decision to take life is

clearly present in the mnds of all three (Thibault,
Chanmberl ain, and Ingman) at the tinme of the killings.” It was
Chamberl ain who first suggested the killing and elinm nation of

the witnesses and remmi ned insistent on this course of action.
He acconpani ed Thi bault to the bathroomto conplete the nurders.
(R13 2163-65). It was the trial court’s conclusion that “[w] hat
is revealed here is a calculated plan to elimnate that begins
wi th debate, consunes appreciable tine and is conducted with the
two nmen (Thibault and Chanberlain) acting in concert. It is
concrete and heightened, and it all takes place during a
continuing robbery that is a virtual marathon of taking.” (RL13
2165-66) . Later in his order, the trial court concluded:
“Chamber| ai n provides transportation and the gun. He initiates
the idea of witness elimnation, and it is he who directs, prods
and encourages Thibault in the final executions. (RXIIl 2185).
The above findings are supported by the trial testinmony of
Thi bault including the statenent “JJ (Chanberlain) was telling

me that we are all going to die, going to get the electric

chair. You killed him You Kkilled him He said there's
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nothing left to take. Just take care of the other two

(i naudi bl e).” (TXXVIl 1822-28, 1830-39; TXXI X 2161) (enphasis
supplied). It must be renenbered that Danny and Bryan could
have identified their assailants. Amanda knew Thi bault and it
was she who contacted himat Eric’s house upon returning to live
in West Pal m Beach. There had been several telephone argunents
bet ween Thi bault and Bryan, arising from Thibault calling for
Amanda. These argunment included di scussi on about the Lake Worth
Clique to which Thibault bel onged. Further, the victinm and
assailants had partied together for hours that night, knew where
each other |ived, and knew acquai ntances of each. Neither masks

nor gl oves were not worn by the assail ants.

Farina v. State, 801 So. 2d 44, 54 (Fla. 2001) provides:

The avoi d arrest/w tness elimnation
aggravating circunstance focuses on the
motivation for the crinmes. [] Where the
victim is not a police officer, "the
evidence [supporting the avoid arrest
aggravator] nust prove that the sole or
dom nant notive for the killing was to
elimnate a w t ness, " and "[mere
specul ation on the part of the state that
witness elimnation was the dom nant notive
behind a nmurder cannot support the avoid
arrest aggravator." [] However, this factor
may be proved by circunstantial evidence
fromwhich the notive for the nurder may be
inferred, wthout direct evidence of the
of fender's thought processes.

In other cases, this Court has found it
significant that the victinms knew and could
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identify their Kkiller. While this fact
alone is insufficient to prove the avoid
arrest aggravator ... we have | ooked at any
further evidence presented, such as whet her
t he defendant used gl oves, wore a mask, or
made any incrimnating statenents about
witness elimnation; whether the victins
of fered resistance; and whether the victins
were confined or were in a position to pose
a threat to the defendant.

Farina, 801 So. 2d at 54 (citations omtted).

Under Preston v. State, 607 So. 2d 404, 409 (Fla. 1992):

in order to establish this aggravating
factor where the victim is not a |aw
enforcenent officer, the State nust show
that the sole or dom nant notive for the
murder was the elimnation of the wtness.
[c.0.] However, this factor may be proved
by circunstantial evidence from which the
nmotive for the nmurder nmay be inferred,
wi t hout direct evidence of the offender's
t hought processes.

See Foster v. State, 778 So. 2d 906, 918 (Fla. 2000) (noting

avoid arrest aggravator can be supported by circunstanti al

evi dence) . Also, a defendant’s own words may prove the

aggravator. Guzman v. State, 721 So. 2d 1155, 1160 (Fla. 1998).

See Nelson v. State, 850 So. 2d 514, (Fla. 2003) (agreeing avoid

arrest aggravator proven where defendant noted he killed victim

because he was scared victimwould call the police); Jennings v.

State, 718 So. 2d 144, 151 (Fla. 1998) (finding avoid arrest
aggravtor where defendant was known to victins, gane prepared

w th weapons, held the victins in a confined area, discussed
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killing them and conmtted the nurders in a nmethodica

fashion); Sliney v. State, 699 So. 2d 662 (Fla. 1997) (affirm ng

avoid arrest aggravator where defendant testified acconplice
told him "Sliney would have to kill the victim because

‘[ s]omebody will find out or sonething "); Consalvo v. State,

697 So. 2d 805, 819 (Fla. 1996) (finding avoid arrest aggravator
in part based upon evidence defendant killed victim when she

struggl ed and screaned she would call police); Walls v. State,

641 So. 2d 381, 390 (Fla. 1994) (finding confession in which
defendant admtted victim was killed so there would be no
witnesses was direct evi dence supporting avoid arrest

aggravator); Harvey v. State, 529 So. 2d 1083, 1087 (Fla. 1988)

(holding avoid arrest aggravator proven where defendants
di scussed beforehand need to kill victins to avoid detection);

Cave v. State, 476 So. 2d 180, 188 (Fla. 1985) (agreeing avoid

arrest aggravator established based wupon fact victim was
ki dnapped fromstore and taken thirteen mles to rural area and

killed), cert. denied, 476 U. S. 1178 (1986).

The case facts support the avoid arrest aggravator for each
victim Even though Danny’s nmurder occurred during a struggle,
it was Thibault’s intent to elimnate Danny as a witness. As
already noted, Danny could identify Thibault and seek

retribution. Thibault’s m nd-set was that it was either him or
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Danny as they struggled and Thi bault threatened Danny to stop or
he would kill him Such is simlar to Jennings, 718 So. 2d at
151 and Consal vo, 697 So. 2d at 819. In Jennings, one of the
def endants was known to his victins, the robbery assail ants cane
arnmed with weapons, they placed the victinms in a confined space
and nethodically slit their throats them after discussing
killing the victims. Consalvo is instructive as the aggravator
was established fromthe fact the victimawakened to Consal vo,
a man she knew, in her apartnent and when he did not |eave when
she confronted him he killed her as she threatened to call the
police. Consalvo, 697 So.2d at 819.

Danny had prior contact with his assailants who di d not hide
their identities and was confined in a small bathroom at gun

point prior to the nurder. See Farina, 801 So. 2d at 54

(reasoning avoid arrest may be established where victim could
identify defendant coupled with fact defendant did not hide
identity by wearing gloves or a mask, def endant made
incrimnating coments, victim offered resistance, victim was
confined, or victimposed a threat to defendant). Additionally,
al though held at gunpoint, Danny charged Thi bault and fought
with himfor the gun. I n response, Thibault threatened Danny
with death and when Danny persisted, Thibault shot himin the

head. To the extent that these facts do not establish the
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aggravator, such is harmess as wll be addressed in the
proportionality section bel ow.

For the murders of Charlotte and Bryan there is anple
evidence the killings were to elimnate the w tnesses.
Chamber| ain suggested the killings when asked what should be
done. He expressed his fear at being caught and at receiving
the death penalty. The assailants di scussed whether or not to
kill the wi tnesses. (TXXVIl 1830-39; XXX 2161). Al nost as
noral support, Chanberlain acconpanied Thibault into the
bat hroom and stood by him as +the victins were shot.
Chamberlain’s words and actions establish this aggravating

factor. Farina, 801 So. 2d at 54; Guzman v. State, 721 So. 2d

1155, 1160 (Fla. 1998); Sliney v. State, 699 So. 2d 662 (Fla.

1997) (affirmng avoid arrest aggravator where defendant
testified acconplice told him "Sliney would have to kill the
victim because '[s]omebody w Il find out or sonething' ").

Cold Calculated and Prenmeditated - The trial court found
CCP. The court discussed the circunmstances surrounding each
mur der i ncludi ng the warni ng Thi bault gave Danny before shooti ng
him once in the head and the nethodical manner in which
Charl otte was awakened and taken to the bathroom and Thi baul t,
wi t h Chanmberl ain standing next to him fired upon Charlotte and

Bryan. Foll owi ng this, Chanberlain and Thibault reloaded the
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gun and enptied another clip into the victins. (RXIII 2158-64,
2166) . The record supports the CCP aggravator based upon
testi mony establishing that Danny knew his assailants and could
identify them and that Danny’'s nurder was precipitated by
Thi bault hol ding the gun to Danny’s head, telling himhe would
shoot if Danny did not stop fighting and lifting him off the
fl oor, and when Danny did not conply, shooting himonce in the
head. Danny died instantly. (RXIIl 2158). Following this
mur der, the acconplices determ ned the other victinms had to be
killed. Toward this end, Thibault and Chanberl ai n awakened t he
sl eeping Charlotte, nmoved her to the bathroom where Bryan was
secured and nethodically shot them by enptying the entire clip
of the .45 cali ber handgun Chanberl ain had supplied to Thi bault.
As support, Chanberl ain stood shoul der to shoul der with Thi baul t
as he fired at the cowering Charlotte and Bryan. \Wen it was
obvi ous Bryan survived the first salvo, but unclear whether
Charlotte remained alive, Thibault and Chanmberlain returned to
Chanmberlain’s car to obtain nore ammunition. Again they re-
entered the bathroom and enptied the second clip into these
victims. These facts have record support (TXVIl 1815, 1820,
1822-28, 1830-39; TXXXI X 2161; SR 74-78, 82-85).

Farina, quoting Jackson v. State, 648 So. 2d 85, 89 (Fla.

1994), is again instructive:
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In or der to establish t he CcCpP
aggravator, the evidence nust show

that the killing was the product
of cool and calm reflection and
not an act pronpted by enotional
frenzy, panic, or a fit of rage
(cold), and that the defendant had
a careful plan or prearranged
design to commt nurder before the
fatal incident (calculated), and
t hat the defendant exhi bi t ed
hei ghtened premeditation
(preneditated), and t hat t he
def endant had no pretense of noral
or legal justification.

[c.0.] While "heightened preneditation" nay
be inferred from the circunstances of the
killing, it also requires proof beyond a
reasonabl e doubt of "preneditation over and
above what is required for wunaggravated

first-degree nurder."” [c.0.] The "plan to
kill cannot be inferred solely froma plan
to commt, or the comm ssion of, another
felony." [c.0.] However, CCP can Dbe

i ndi cated by the circunstances if they point
to such facts as advance procurenent of a
weapon, |ack of resistance or provocation
and t he appearance of a killing carried out
as a matter of course.

Farina, 801 So. 2d at 53-54 (citations omtted). “[T]he State
must show a hei ghtened | evel of preneditation establishing that
t he def endant had a careful plan or prearranged designto kill."

Bell v. State, 699 So. 2d 674, 677 (Fla. 1997). This Court has

affirmed a CCP findi ng where the def endant has obtai ned a weapon
in advance, |acked provocation to kill, murdered the victimin

an isolated area, and stole the victinms belongings. See
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Nel son, 748 So. 2d at 244 (affirmng CCP where defendant
di scussed need to kill victim lured himto renote site, where
victimwas killed to avoid detection and to get car for a trip);
Jenni ngs, 718 So.2d at 151-52 (finding CCP where defendant put
victins in the freezer, cleaned out the safe, and cut victins’
t hroats, washed blood from his hands, and escaped through the
back door as anot her enpl oyee was comng in front).

As the trial court found here, there was a “cal cul ated pl an

to elimnate that begins with debate, consunes appreciable tine

and is conducted with the two nen acting in concert. It is
concrete and heightened, and it all takes place during a
continuing robbery ....” (R XIll 2165-66). W thout question,

such facts establish CCP for the nmurders of Charlotte and Bryan.
However, to the extent that CCP has not been established for
Danny’s nurder such is harmess as will be addressed in the
proportionality section.

Mtigation of Famly Background/ Abuse by Cousins -

Chamberl ain conplains that the trial court gave this mtigator
only slight weight. In finding and weighing the mtigator, the
trial court reasoned:

There are some factors in the defendant’s
background that are mtigating in nature.
There was sonme abuse by his cousins and the
testimony is that they introduced him to
crimnal conduct. On the other hand he
sought their conpany. He wanted to be with
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them and did not appear to have other

friends. At sone point their relationship

became brotherly and currently it is

descri bed as loving and affectionate. This

is mtigation of some weight which | rank as

slight.
(RXI'I'l 2178-79). This analysis conports with Canpbell, 571 So.
2d at 419-20. The court assessed whether the offered evidence
was truly mtigating in nature, whether it had been proven, and
t he appropriate wei ght assignnent.

Based upon the tinme of the abuse and the evolution of the
relati onship between the cousins from adversarial to |oving by
the time of the crime, only slight weight was given the
mtigation. |t cannot be said that no reasonabl e person woul d

have assigned only slight weight to this aggravator. Hence,

t here has been no abuse of discretion. See Quince v. State, 414

So. 2d 185, 187 (Fla. 1982) (noting it is not abuse of
di scretion to assign reduced weight to proven mtigation based

upon contradictory evidence); Elledge v. State, 706 So. 2d 1340,

1347 (Fla. 1997) (finding trial <court did not abuse its
di scretion in assessing weight to mtigators because revi ew ng
Court could not "say that no reasonable person would give this
circunstance [different] weight in the cal culus of this crime");

accord Huff v. State, 569 So. 2d 1247, 1249 (Fla. 1990) (opining

"discretion is abused only where no reasonable man woul d take
t he view adopted by the trial court.").
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M tigation of Rehabilitation - In his Menorandumin Support

of Life Sentence, Chanberlain pointed to Dr. Perry’'s testinmony
to establish the rehabilitation mtigator and his notation that
Chanber | ain had a high 1Q encouraged his sister, and confornmed
his conduct to the jail rules (RXIl 2131-32; TXXXIV 2890-92).
The trial court made the followi ng findings throughout the
sentencing order. “While a readi ng of [Chanmberlain’s] statenent
at the All ocution hearing reflects defiance intertwined with his
denial [of responsibility] it was delivered with restraint and
appropriate respect. It should be considered with his statenment
to the Gand Jury.” (RXIII 2173). “Dr. Eugene Herman testified
that M. Chanmberlain’s full scale 1Q was in the high average
range; his verbal 1Q was in the average range; his performance
lQwas in the high average range; his verbal conmprehensi on i ndex
was in the average range and his perceptual organization index
was in the superior range.” (RXXX 2179-80).
Dr . John Perry i ntervi ewed hi s
enpl oyers. They reported he was a good
enpl oyee, a good kid, always respectful;
never showed any signs of behavi or probl ens;
al ways did what he was told; always a yes,
Sir, no Sir, type of individual; always on
time and conscientious about his work and
school. They never had a problem with him
and he was wel |l adjusted. He had started to
turn his life around. He obtai ned his GED

and enrolled in the community coll ege.

(RXI'I'I 2180). The trial court rejected the statutory mtigation
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of no significant history of prior crimnal activity and found
and gave sonme weight to “[t]he existence of other factors in the
Def endant’ s background that would mtigate against th inposition
of the death penalty....” TXIIIl 2181).

While the trial court did not identify these factors as
reflecting rehabilitation potential, they discuss sim |l ar issues
poi nted out by Chanberlain in his sentencing menorandum as
supporting rehabilitation. Hence, it cannot be said that the
trial court did not take rehabilitation into consideration and
give it sonme/slight weight (RXIll 2181, 2188-89). Chanberlain’s

reference to Cooper v. Dugger, 526 So. 2d 900, 902 (Fla. 1998),

Hol sworth v. State, 522 So.2d 348, 354-55 (Fla. 1988, Simons V.

State, 419 So. 2d 316, 320 (Fla. 1982) and Valle v. State, 502

So. 2d 1225, 1226 (Fla. 1987) do not require a new sentencing.
In each, the trail <court either refused to consider any
non-statutory evidence Cooper, 526 So. 2d at 901-02; Simons,
419 So. 2d at 320; Valle, 502 SO 2d at 1226; or this Court was
assessing the basis for the jury=s life recomendation in |ight
of the many mitigating circunstances presented by the defense.
Hol sworth, 522 So.2d 354-55. Here as it is clear the trial
court did not bar Chamberlain from introducing the
rehabilitation evidence (T XXXI'V 2890-92), but in fact

consi dered the evidence al though not clearly entitling it
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rehabilitation. (R XI'll 2181, 2188-89).

However, to the extent that it is unclear that the trial
court consi dered and wei ghed the rehabilitation mtigator, such
is harmess in light of the strong aggravation in this case.

Mller v. State, 770 So. 2d 1144, 1150 (Fla. 2000) (hol ding

error in not finding and giving weight to | ong-term al cohol and
substance abuse non-statutory mtigator was harm ess given the
wei ghty aggravators of prior violent felony and felony nurder

(robbery). In Asay v. Moore, 828 So. 2d 985, 991-92 (Fla

2002), this Court declined to find fundanental error in the
st ate habeas corpus context for appellate counsel’s failure to
chal l enge the trial court’s error in not identifying, finding,

and wei ghing non-statutory mtigation related to potential for

rehabilitation, receipt of GED while incarcerated, famly

rel ati onshi ps, hel pful to famly and fell owinmtes, enpl oynent,
good/ kind to children, and that the defendant was under the
i nfluence of alcohol at the tinme of the crime. This concl usion
was nmade in light of the three strong aggravators of nmurder
commtted while on parole, prior violent felony, and CCP. Asay,
828 So. 2d at 991-92. Because of the strong aggravation and
weak mtigation in this case, any alleged error is harm ess.
However, the proportionality review conducted below will assune

the rehabilitation aggravator was found and given slight/sone
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wei ght .

Proportionality-Should this Court conclude that the
aggravator of “under supervision” is unsupported, each death
sentence renmains supported by valid aggravators. The death
sentence for Danny’s nurder will be addressed separately from
the murders of Charlotte and Bryan as they were killed at
different tinmes and under different circunstances.

Wth respect to Danny (first murder victim should this
Court strike the avoid arrest and CCP aggravators, the death
sentence is proportional in Jlight of +the mtigation of
slight/sone weight of famly background/ abuse by cousins and

rehabilitation. See Shellito v. State, 701 So. 2d 837, 845 (Fl a.

1997) (affirm ng death sentence in a shooting death where court
properly found two aggravators, PVF and pecuniary gain/felony
mur der (robbery) and non-statutory mtigation of al cohol abuse,
mldly abusive childhood, difficulty reading, and |[|earning

disability); Heath v. State, 648 So. 2d 660, 666 (Fla. 1994)

(affirmng death sentence based on PVF and felony nurder
(robbery) aggravators even though there were three mtigators of
extreme nental or enotional disturbance, good character, and
life sentence for co-defendant). As is evident from the
foll owing, should all of the aggravation apply to Danny as well

as Charlotte and Bryan, the death penalty for Danny would be
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equal Iy proportional.

Wth respect to Charlotte and Bryant, four valid aggravators
remain (1) prior violent felonies (contenporaneous nmurders); (2)
fel ony nurder (robbery) nerged with pecuniary gain, (3) avoid
arrest, and (4) CCP. These contain three of the nost weighty

aggravating factors. See Sweet v. State, 810 So. 2d 854, 857,

866 n.1 (Fla. 2002) (noting “prior violent felony” and “avoid

arrest” were strong aggravators); Larkins v. State, 739 So. 2d

90, 95 (Fla. 1999) (recognizing presence of prior violent felony
aggravator as "the nost serious" aggravator present in the case
and stating that, while CCP was not present, it is one of the
"mpst serious aggravators set out in the statutory sentencing
scheme") . The trial court’s weighing of these aggravators
against the two mtigators of slight/some weight properly
concluded the aggravation out weighed the mtigation and the
decision to inpose the death penalty should be affirmed as

proportional. See Spann v. State, 2003 W. 1740646, (Fla. 2003)

(finding sentence proportional based on prior violent felony
(“PVF"), felony nurder (kidnapping); avoid arrest; pecuniary
gain; and CCP against no statutory and six non-statutory

mtigators); R mer v. State, 825 So. 2d 304 (Fla. 2002)

(affirmng death sentence for triple homcide wth under

sentence of inmprisonment, PVF, felony nurder, avoid arrest, CCP
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and several non-statutory mitigators); Philnore v. State, 820

So. 2d 919, 925 (Fla. 2002) (affirm ng death sentence based upon
aggravation of PVF, CCP, and pecuniary gain and eight non-

statutory mtigators); Hurst v. State, 819 So. 2d 689, 701-02

(Fla. 2002) (affirm ng death sentence for robbery of fast food
restaurant with aggravation of HAC, avoid arrest, felony nurder
(robbery) and three statutory and four non- st at ut ory

mtigators); Jennings v. State, 718 So. 2d 144 (Fla. 1998)

(uphol di ng death sentence for triple nmurder of Cracker Barre

enpl oyees during a robbery by slitting their throats based upon
t hree aggravators of felony nurder (robbery), avoid arrest, and
CCP outweighing mtigation of no significant crimnal history,
deprived chil dhood, co-defendant received life, cooperation with
police, good enploynent history, loving relationship wth
not her, positive personality traits, capacity to care for and be
| oved by children, exenplary courtroom behavior); Sliney V.
State, 699 So. 2d 662 (Fla. 1997) (finding death penalty
proportional where nmurder comm tted during robbery of pawn shop
was committed to avoid arrest and two statutory mtigators al ong

with several non-statutory factors); Brown v. State, 721 So. 2d

274 (Fla. 1998) (affirm ng death sentence defendant nurdered
victim during a robbery and there were four aggravators

i ncluding PVF, felony nurder (robbery) merged with pecuniary
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gain, HAC, and CCP along with two non-statutory mtigators of an
abusive fam |y background and drug and al cohol abuse); Bush v.
State, 682 So.2d 85 (Fla. 1996) (execution style murder of
clerk, three aggravators, PVF, felony nurder, and CCP - no

mtigation); Alston v. State, 723 So.2d 148, 153 (Fla. 1998)

(car jacking and execution style nurder four aggravators, felony
mur der, avoid arrest, HAC, CCP) The three death sentences for
the triple hom cide should be affirmed.

PO NT X

THE FELONY MJURDER AGGRAVATI NG FACTOR IS
CONSTI TUTI ONAL (restat ed)

Chamberl ain asserts that the felony nurder aggravator is
unconstitutional wunder the U S. and Florida constitutions
because “[e]very person convicted of fel ony nurder qualifies for
this aggravator”, thus, it does not narrow the class of persons
eligible for the death penalty. Likew se, Chanberl ai n mai nt ai ns
that the aggravator does not reasonably justify the inposition
of the death sentence “in conparison to other persons convicted
of first degree nmurder.” (1B 85) While Chanberl ain acknow edges
that the claim has been rejected repeatedly by this Court, he
points to cases form three state supreme courts and requests
this Court declare the aggravator unconstitutional.

The State submits that the aggravator is constitutional.

See, Blanco v. State, 706 So. 2d 7, 11 (Fla 1997), because it

97



does narrow the class of persons eligible for the death penalty
as the underlying felonies identified in section 921.141(5)(d)
as qualifying felonies for the aggravating factor are nore
limted than those which expose a person to a conviction for
first degree nurder wunder section 782.04(1)(a)(2), Florida
Statutes (1998). Chanberlain’s death sentence should be
af firnmed.

Chamber| ain has not preserved this argunent. He points to
his waiver of a penalty phase jury (R7 1243) and his notion to
prohi bit death qualification of the jury (R8 1304), but he does
not allege that he challenged the constitutionality of the
fel ony nurder aggravator at issue here. Because Chanberl ain
failed to raise the constitutionality of the statute at trial,

it has not been preserved for appeal. Archer v. State, 613

So.2d 446 (Fla. 1993); Steinhorst v. State, 412 So.2d 332, 338

(Fla. 1982).
However, should this Court reach the i ssue, constitutional

chal l enges to a statute are reviewed de novo. See City of M am

v. MG ath, 824 So.2d 143, 146 (Fla. 2002); Dep't of Ins. v.

Keys Title & Abstract Co., 741 So. 2d 599, 601 (Fla. 1st DCA

1999), reviewdenied, 710 So. 2d 158 (Fla. 2000) (stating trial

court’s decision on constitutionality of statute is reviewed de

novo because it presents pure issue of law). There is a strong
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presunption the statute is constitutionally valid. See MG ath,

824 So.2d at 146. This Court will find that Florida law is
settled that the fel ony nurder aggravator is constitutional.

Chamberl ain’s reliance upon State v. Cherry, 298 N. C. 86,

257 S.E. 2d 551 (1979); Engberg v. Meyer, 820 P.2d 70, 87-92

(Wo. 1991); and State v. M ddl ebrooks, 840 S.W 2d 317, 341-47

(Tenn. 1992) is msplaced as these cases are distinguishable
from Florida's capital sentencing schene. In Engberg, the
Suprenme Court of Womng found the felony nurder aggravating
factor did not narrow the class of death eligible defendants
because the robbery led to two aggravators, i.e. pecuniary gain
and felony nurder. Also, the statute identifying the aggravator
included two underlying felonies not included in the felony
nmurder statute relied upon for a first-degree nurder conviction,
t hus, increasing, not narrowi ng the class of persons upon whom
a death sentence may be inposed. Conversely, there is no
doubling of aggravators pernmitted in Florida and the felony
nmur der aggravator contains fewer felonies than the first-degree

mur der st at ut e. See Bl anco, 706 So. 2d at 11.

I n Tennessee the enunerated fel onies for the felony nurder
statute for conviction and aggravation mrror each other.

M ddl ebr ooks, 840 S.W2d at 341 (noting felonies under first-

degree nmurder and felony nurder aggravator identical) and in
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North Carolina, the underlying crines for the felony nurder
aggravati ng factor expand upon the fel onies constituting a basis
for a first-degree nurder conviction. Cherry, 257 S.E.2d at 567
(identifying aircraft piracy and unlawful throw ng placing or
di schargi ng of destructive device an enunerated felony for the
fel ony nmurder aggravator but not in the statute making felony
mur der first-degree nurder). Hence, there is no narrow ng of
the class of persons eligible for the death penalty. That is
not the case in Florida.

The felonies item zed in section 782.04(1)(a)(2) are greater
than those listed in section 912.141(5)(d), thus, as reasoned in
Bl anco, 706 So. 2d at 11, Florida s felony nurder aggravator

narrows the class of persons selected for the death sentence.

Eligibility for this aggravati ng
circunstance is not automatic: The |ist of
enuner at ed fel oni es in t he pr ovi si on

defining felony murder is l|larger than the
list of enunerated felonies in the provision
defining the aggravating circunstance of
conm ssi on duri ng t he course of an

enunerated felony. A person can commt
felony nmurder via trafficking, carjacking,
aggr avat ed st al ki ng, or unl awf ul
di stribution, and yet be ineligible for this
particul ar aggravating circunstance. Thi s
schenme t hus narr ows t he cl ass of
deat h-eligi bl e defendants. See Zant .

St ephens, 462 U.S. 862, 103 S.Ct. 2733, 77
L. Ed. 2d 235 (1983). See generally Wiite v.
State, 403 So.2d 331 (Fla. 1981).

Bl anco, 706 So.2d at 11 (footnotes omtted). See Holland v.
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State, 773 So. 2d 1065, 1073 (Fla. 2001).
As recogni zed by Justice Wells in his concurrence i n Bl anco:

Florida's death penalty statute was upheld
against this challenge as to its validity
under the United States Constitution in
Bertolotti v. Dugger, 883 F.2d 1503 (1llth
Cir.1989), cert. denied, 497 U S. 1032, 110
S.Ct. 3296, 111 L.Ed.2d 804 (1990), in which
the court stated:

To the extent that Bertolotti challenges the
use of felony nmurder as an aggravating
circunstance, he attacks a decision firmy
within the discretion of the Florida
| egi sl ature. The Florida statute was
adj udged constitutional in Proffitt wv.
Florida, 428 U.S. 242, 96 S.Ct. 2960, 49
L. Ed. 2d 913 (1976)....

Bertol otti, 883 F.2d at 1528, n. 22
(citation omtted).

Bl anco, 706 So. 2d at 11 (Wells, J., concurring). Thus, Florida
narrows the class of persons who may get the death penalty by
reducing the nunber of felonies which would qualify as an
underlying felony for the felony nurder aggravator. See,

Walton v. State, 847 So.2d 438, 443-44, n.4 (Fla. 2003); Lynch

v. State, 841 So.2d 362, 378 (Fla. 2003); Francis v. State, 808

So.2d 110 (Fla. 2001); Floyd v. State, 808 So. 2d 175, 186 (Fla.

2002); Hudson v. State, 708 So. 2d 256, 262 (Fla. 1998);

Freeman v. State, 761 So. 2d 1055, 1067 (Fla. 2000); Johnson v.

State, 660 So. 2d 637, 647-48 (Fla. 1995); Hunter v. State, 660

So. 2d 244, 253 & n.11 (Fla. 1995).

101



This conports with Lowenfield v. Phel ps, 484 U S. 231 (1988)

as reasoned in Bertolotti v. Dugger, 883 F.2d 1503 (11th Cir.

1989), cert. denied, 497 U.S. 1032 (1990).

In Lowenfield, the petitioner had been
convicted of a death-eligible nurder under a
statute that required the jury to find that
"the offender has a specific intent to kil
or to inflict great bodily harm upon nore
t han one person.” 484 U. S. at ----, 108
S.Ct. at 554. The only aggravating
circunmstance found by the jury to justify
the death penalty was that "the offender
knowi ngly created a risk of death or great
bodily harmto nmore than one person"; the
statute and the aggravating circunstance
were "interpreted in a 'parallel fashion' "
under state |aw. | d. Rejecting the
petitioner's assignnment of error, the
Suprenme Court noted that "[t]he wuse of
‘aggravating circunstances' is not an end in
itself, but a means of genuinely narrow ng
the class of death-eligible persons and
t hereby channeling the jury's discretion.
We see no reason why this narrow ng function
may not be performed by jury findings at
either the sentencing phase of the trial or
the guilt phase.” 1d.

The Lowenfield reasoning applies to the
instant case: Florida my narrow the class
of death-eligible defendants at either the
guilt phase or the penalty phase of capital
trials. Mor eover, consistent wth the
judge's instructions, see supra Part I1.C. 2,
the jury could have found Bertolotti guilty
of felony nmurder and yet still not have
concluded that the parallel aggravating
circunstance justified the inposition of
capi tal punishnment; nor need the sentencing
j udge have agr eed with t he jury's
determ nation that felony nurder had been
proven beyond a reasonabl e doubt. Cf. supra

102



Part I1.B.1 (judge did not agree with jury's
finding that burglary and sexual battery had
been proven beyond a reasonable doubt). In
no sense did the jury's verdict of felony
mur der automatically predestine the judge's
imposition of Florida's highest penalty.
See Adams, 709 F.2d at 1447722,

22 To the extent that Bertolotti challenges
the use of felony nmurder as an aggravating
circunstance, he attacks a decision firmy
within the discretion of the Florida
| egi sl ature. Gregg v. Georgia, 428 U S
153, 176, 96 S.Ct. 2909, 2926, 49 L.Ed.2ad
859 (1976) (plurality opinion of Stewart,
Powel | & Stevens, JJ.) (determ nati ons of
appropriate sentencing considerations are
"peculiarly guestions of | egi sl ative
policy"). The Florida statute was adjudged
constitutional in Proffitt v. Florida, 428
US 242, 96 S.Ct. 2960, 49 L.Ed.2d 913
(1976) (plurality opinion of Stewart, Powel
& Stevens, JJ.).

Bertolotti, 883 F. 2d at 1527-28.

As not ed above, section 782. 04 enunerates the fel oni es whi ch
may be used to establish first-degree nmurder under a felony

mur der theory!*. Under section 921.141(5)(d), the fel oni es which

“The fifteen underlying felonies are: (a) trafficking
of fense prohibited by s. 893.135(1), (b) arson, (c) sexual
battery, (d) robbery, (e) burglary, (f) kidnapping, (g) escape,
(h) aggravated child abuse, (i) aggravated abuse of an elderly
person or disabled adult, (j) aircraft piracy, (k) unlawf ul
throwi ng, placing, or discharging of a destructive device or
bonmb, (I) carjacking, (m home-invasion robbery, (n) aggravated
stal king, and (o) nurder of another person.
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expose a defendant to the felony nurder aggravator are fewer?s,
thus, Florida’s death penalty statute narrows the class of
persons eligible for capital sentencing. Such neets the

constitutional requirenments under Zant v. Stevens, 462 U. S. 862,

878 (1983) (holding to be found constitutional, “an aggravating
ci rcunst ance nust genuinely narrowthe class of persons eligible
for the death penalty and nust reasonably justify the inposition
of a nore severe sentence on the defendant conpared to others
found guilty of rmurder”).
PO NT Xl

THE TRI AL COURT DI D NOT ABUSE I TS DI SCRETI ON

BY ALLOW NG THE STATE SHOW AMANDA | NGVAN AN

ASP, AS A DEMONSTRATI VE Al D ( RESTATED) .

Chamberl ain’s last point is that the trial court abused its

di scretion by allowing the State to show wi t ness Amanda | ngman,
an asp, as a denonstrative aid, to determ ne whether it | ooked
like the one she saw Chanberlain holding the night of the
mur ders.

The adm ssibility of evidence is within the sound di scretion

®The nine qualifying felonies for the felony nurder
aggravat or are: robbery, sexual battery, aggravated chil d abuse,
abuse of an el derly person or disabled adult resulting in great
bodily harm permanent disability, or permanent disfigurenment,
arson, burglary, Kkidnapping, aircraft piracy, and unlawful
throwi ng, placing, or discharging of a destructive device or
bomb.

104



of the trial court, and the trial court’s ruling will not be

reversed unl ess there has been a cl ear abuse of that discretion.

Ray v. State, 755 So.2d 604, 610 (Fla. 2000); Zack v. State, 753

So.2d 9, 25 (Fla. 2000); Cole v. State, 701 So.2d 845 (Fla

1997); Jent v. State, 408 So. 2d 1024, 1039 (Fla. 1981). The

State submts that the trial court properly allowed
denonstration of the asp because it aided the jury’'s
under st andi ng and was an accurate and reasonabl e reproducti on of

the iteminvolved. See Brown v. Shiver, 550 So.2d 527, 528-29

(Fla. 1st DCA 1989).

Amanda Ingnman was the first to testify that she saw
Chamberl ain holding a spindly type nmetal stick at |east two
times, but wasn’t sure when it was (T XXII 975-76). Ananda
descri bed the weapon as having a black handle Iike a spear (T
XXI'Il 1132). It looked like it could be a knife, but instead of
having a blade , it had a pole sticking out (T XXI'lIl 1133). The
trial court allowed crime scene investigator Jack McCall to hold
up his asp for Amanda to | ook at and she was asked whet her what
she saw | ooked like that (T XXIIl 1134). Amanda repeated that
what she saw | ooked nore |like a knife but with a pole where the
bl ade would be (T XXIII 1134). Al so, the one she saw was
smal l er than what they were showing her (T XXII1 1134).

Chamberl ain asserts that because the asp that was
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denonstrated was not an exact reproduction of what Anmanda saw,
it was highly prejudicial to do a denonstration with it. Use of
the asp as a denobnstrative aid was not error; however, in any
event, any alleged error is harmess since a chrone police
friction |lock baton was retrieved at Eric Pherman’s house and
submtted into evidence as State’'s Exhibit 154 (T XXV 1335).
Sgt. John Cover testified that he found it at Eric Pherman’s
house (T XXV 1333-34). Exhibit 154 is smaller in length and
width than the denonstrative aid used (T XXV 1343-45). Thi s
corroborates Amanda’s testinony wherein she stated that the one
she saw was smaller than the denonstrative aid and did not
identify it as | ooking |i ke the one she saw Chanber | ai n hol di ng.
Mor eover, both Thi bault and Dascott were shown Exhibit 154 and
testified that it | ooked identical to what Chanberl ain used that
night (T XXVI1 1821, T XXVI 1459-60).

Thus, the jury was able to view the asp that | ooked
identical to what Chanberlain used that night so that any
m sconception that could have been created by the bigger asp was
erased. Based, on the foregoing, affirmance is required on this
poi nt .

CONCLUSI ON

For the foregoing reasons, it is respectfully submtted that

the decision of the trial court should be affirned.

106



Respectfully subm tted,

CHARLES J. CRI ST, Jr.
Attorney Genera
Tal | ahassee, Florida

Debra Resci gno

Assi stant Attorney Ceneral

Fl orida Bar No. 0836907

1515 N. Flagler Drive

Suite 900

West Pal mBeach, FL 33401- 3432
(561) 837-5000

Counsel for Appellee

Certificate OF Service

| HEREBY CERTIFY that a true and correct copy of the
foregoing “Answer Brief” has been furnished to Greg Lernman, 330
Clematis Street, Suite 209, West Pal m Beach, FI. 33401 this 29"

day of Septenber, 2003.

Debra Resci gno
Assi stant Attorney Gener al

CERTI FI CATE OF TYPE SIZE AND STYLE

I n accordance with the Fl orida Suprenme Court Adm nistrative
Order, issued on July 13, 1998, and nodel ed after Rule 28-2(d),
Rules of the United States Court of Appeals for the Eleventh
Circuit, counsel for the State of Florida, Appellee herein,
hereby certifies that the instant brief has been prepared wth

107



12 point Courier New type, a font that is not spaced

proportionately.

DEBRA RESCI GNO
Assi stant Attorney General

108



