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PRELI M NARY STATENMENT

Citations in this brief to designate references to the

records, followed by the appropriate page nunber, are as

fol |l ows:
‘R - Record on direct appeal to this
Court;

“PCR 7 - Post conviction record on appea

“PC-T. __ 7 - Evidentiary hearing transcri pt

“D-Ex. 7 - Defense exhibits entered at the
evidentiary hearing and nade part of
t he post conviction record on appeal.

“S-Ex. 7 - State exhibits entered at the
evidentiary hearing

All other citations will be self-explanatory or wll

ot herwi se be expl ai ned.
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REPLY ARGUNMENT |

A. Gaglio Violation
1. Legal Standard

In its Answer Brief, the State relies upon Rose v. State,

774 So. 2d 629, 635 (Fla. 2000), as establishing that for

G glio error to be reversible the false or m sleading nature
of the evidence “put[s] the case in such a different |ight as
to underm ne confidence in the verdict.” Answer Brief at 28.

However, this Court has recently recogni zed that the | anguage
in Rose was erroneous:

We recede from Rose and Trepal [v. State, 846 So. 2d
405, 425 (Fla. 2003)] to the extent that they stand
for the incorrect legal principle that the
“materiality” prongs of Brady and G glio are the
sane.

Guzman v. State, 28 Fla. L. Wekly S829, 2003 Fla. LEXI'S 1993

*16 (Fla. 2003). This Court proceeded to explain, “[t]he
State as beneficiary of the G glio violation, bears the burden
to prove that the presentation of false testinmony at trial was
harm ess beyond a reasonable doubt.” 1d. at *18. This Court
explained that this is a “nore defense friendly standard” than
the one used by the State in its Answer Brief or by the
circuit court below |d. at *109.

Moreover, the circuit court enployed the wong standard

in reviewing M. Mrdenti’s Gglio claimas well. The circuit



court relied upon this Court’s fornulation of the Gglio

standard that was set forth in Ventura v. State, 794 So. 2d

553, 562 (Fla. 2001). (PC-R 1409). However, in Guzman, this
Court specifically recognized that the Gglio test set forth

in Ventura v. State was erroneous in that it enployed the

materiality standard from Brady as applicable to Gglio clains
instead of requiring the State to prove that the presentation
of false or m sleading evidence was harmnl ess beyond a
reasonabl e doubt .

The State in its Answer Brief also m srepresents the

i nport of the decision in Alcorta v. Texas, 365 U S. 28

(1957), cited in the Initial Brief. Answer Brief at 29. In
Alcorta, the United States Suprene Court held that to
establish a due process violation it was not necessary to
prove that the challenged testinmony was technically false.

Due process was violated where the testinony in question
“taken as a whole, gave the jury the false inpression that his
relationship with petitioner’s wife was nothing nore than
casual friendship. This testinony was elicited by the
prosecut or who knew of the illicit intercourse between [the

w tness] and petitioner’s wife.” Alcorta v. Texas, 365 U S.

at 31 (enphasis added). As has been expl ai ned el sewhere,

“[t]he term ‘false evidence includes the ‘introduction of



specific m sl eading evidence inportant to the prosecution’s

case in chief . . . .'" Donnelly v. DeChristoforo, 416 U.S.

637, 638 (1974).” Troedell v. \Wiinwight, 667 F. Supp. 1456

(S.D. Fla 1986).
2. The Fal se and/or M sl eadi ng Evi dence and/or Argunent.
a. Regarding M. Mordenti’s Know edge of Larry Royston
As to M. Mordenti’s claimthat the prosecutor nmade fal se
representations to the jury regarding his February 1990
statenent to | aw enforcenent, the State in its Answer Bri ef
“denies that there was any prosecutorial m sconduct or a
deni al of due process.” Answer Brief at 25. In support of
this assertion, the State relies upon Detective King's trial
testinmony that on July 13, 1989, M. Mrdenti was questioned
about a June 7th phone call from Larry Royston’s nobil e phone
and indicated that “[h]e had never heard of the Roystons and

didn’t know anything about it” (R 497).1

Det. King's quoted testinobny concerned the July 13, 1989,
statenment which was before Gail Mrdenti MIligan advised M.
Mordenti that she had arranged for her daughter, Wendy, to
work for Larry Royston (R 363, D Ex. 26, at 17). According
to the police report Det. King wote about the July 13!"
interview, M. Mirdenti told himthat he did “not renmenber
getting a call from[Gail] on 7 Jun 89. He would have been in

the office that day.” M. Mordenti did represent that “[h]is
ex-wife, Gail, calls alnobst daily as they are both in the car
busi ness” (D-Ex. 8). M. Mirdenti’s interview occurred the

day after Gail Mrdenti MIligan was interviewed on July 12th
and “when questioned about making a 13 m nute phone call on 7
June 89" from Larry Royston’s nobil e phone, she then said “she

3



However, King s testinony as to M. Mordenti’s statenent
in July of 1989 hardly constitutes support for the accuracy of
the Ms. Cox’s closing argunent at the trial, wherein she
st at ed:

And when [ M chael Mordenti] was questioned again
in February of 1990, “No, | don’t know Larry
Royston. |’ve never heard of Larry Royston.”

But | o and behold, when Gail calls himon the
phone, despite his repeated denials of ever having
even
heard of the man, Gail says, “Oh, should I - -
should I call Larry?”

“No, don’t call him” He doesn’'t say, “Larry
who? \What are you tal king about?”

(R 1195) (enmphasi s added).? The prosecutor relied on her

fal se argunent to conclude her initial closing:
The actions of Gail Mrdenti show you that she’s
telling the truth, and the actions of M chael
Mordenti in his repeated denials of ever know ng or

even hearing of Larry Royston, show you beyond any
reasonabl e doubt that she’s telling you the truth.

(R 1201) (enphasi s added).

has made calls on Larry’s nobile phone” and that “the reason
she made the phone call and if it was on the nobile it was in
reference to antique cars” (D-Ex. 7).

’The reference to M. Mrdenti’s tel ephone conversation
with Gail is regarding the March 8'" phone call she nmde after
she allegedly received imunity. The phone call was made at
the direction of |aw enforcenment while Gail was acting as an
agent of the State seeking to elicit an incrimnating
statement from M. Mordenti.



The prosecutor acknow edged at the 2001 evidentiary
hearing that at trial she had possession of D-Ex. 5, a police
report, introduced at the evidentiary hearing (PC-T. 23).
According to D-Ex. 5, M chael Moirdenti was interviewed on
February 20, 1990, and he “state[d] he has never net Larry
Royst on but has heard of himvia Gail. 1In fact he advised his
daughter went to work for Larry after the nmurder.” (Enphasis
added) .

The prosecutor deliberately m srepresented M. Mordenti’s
February 1990 statenment to the police to then falsely argue
that, “[t]he actions of Gail Mrdenti show you that she’s
telling the truth, and the actions of M chael Myrdenti in his
repeated denials of ever knowi ng or even hearing of Larry
Royst on, show you beyond any reasonabl e doubt that she’s

telling you the truth” (R 1201). Mller v. Pate, 386 US. 1

6 (1967) (due process violated where “[t]he prosecution

del i berately m srepresented the truth”).3

The State also cites in its Answer Brief the testinony of
Det. Kroll as supporting the accuracy of the prosecutor’s
argument. Kroll testified in a proffer outside the jury’'s
presence that on the day of M. Moirdenti’s arrest the police
arranged for a neeting between M. Mrdenti and M. Royston in

t he booking process. Kroll testified, “Well, | had M.
Royston by the arm We were wal king out, and M. Mrdenti was
comng in, and | said sonething to the effect, *OCh, Larry,
here is M chael Mrdenti. Wat a small world.” And M.
Royston said, ‘Never seen this man before in ny life.” And
M. Mordenti says, ‘I don’'t know what you' re talking about.’

5



b. Regarding Gail’s Inmunity

The State in its Answer Brief fails to address the fact
that the jury and even this Court on direct appeal were m sl ed
by Gail Mrdenti MIlligan’s false testinony as to the extent
of her inmmunity, and by the prosecutor’s closing argunent,
“She has immunity for this crine” (R 1193). After review ng
the record, including the testinony of Gail Mrdenti MIIigan
and the prosecutor’s closing argunment, this Court indicated in
its direct appeal opinion, “[f]or her testinony, Gail Mordenti

was offered conplete immunity.” Mrdenti v. State, 630 So. 2d

1080, 1083 (Fla. 1994). In fact, Gail testified at trial, *“as
long as | told the truth, that I had total inmmunity” (R 661).
The trial prosecutor stated in her closing, “she has immunity

for this crime” (R 1193).

And we wal ked out, and that was it.” (R 577). After the
defense withdrew its objection to this testinmony, Kroll’s only
testimony before the jury regarding this neeting was that

M chael Mordenti encountered M. Royston “at the Pinellas

County Jail booking area on March 8th 1990." During this
encounter, “Did that person, M chael Mordenti, ever

acknow edge in any way that he knew Larry Royston? A. No, he
didnt.” (R 581). Kroll’s testinmony has nothing to do with

the February 1990 statenent by M. Mrdenti, and it does not
bol ster any contention that the prosecutor’s argunment was
proper under the Fourteenth Anendnent. There was absol utely
no evidence presented at trial that M. Mrdenti had ever net
M. Royston face-to-face. But nore inportantly, the State was
aware that M. Mrdenti had acknow edged to the police in
February 1990 that Gail had talked to himabout Larry Royston,
and he knew t hat Wendy, his step-daughter, had worked for
Royston starting sonetinme after the nurder.

6



In its Answer Brief, the State asserts that Gail Mrdenti
MIligan was told and understood “that if she didn't tell the
truth she could be prosecuted for nmurder and conspiracy.”
Answer Brief at 13. Again |later, the State says, “[s]he
understood that if she didn't tell the truth she could be
prosecuted for the crinme of first degree nurder.” Answer
Brief at 27. But of course, that is the definition of
transactional inmmunity. And that is the imunity that she was
not provided. 4

Mor eover, the use immunity that Gail received resulted
fromthe State Attorney subpoena that was served upon her.
However, Gail testified at trial that when she was picked up
by Detective Baker and Detective Kroll on March 8, 1990, “they
said they had the power - - that they could grant me i mmunity
if I would tell themeverything that I knew, and | said that
if they could do that, then | would tell them everything that
| knew about it, and they said fine. And then nothing else

was said until we got here” (R 701). Gail was asked by trial

%t is not clear fromits Answer Brief that the State
understands the difference between “transactional” inmmunity
(which Gail did not have) and “use” immunity (which was
extended to Gail by virtue of testifying pursuant to a
subpoena). Use immunity covers statenents and neans that the
statenments protected by the inmmunity will not be used in a
crim nal prosecution, except in a prosecution for perjury.
Since Gail only had use imunity, the State was free to charge
her with first degree nurder at any tine.

7



counsel, “if | understand it, that they approached you
regarding the issue of imunity, and you did not approach them
asking for imunity.” (R 701). Gail responded, “that’s
correct” (R 701). Gail explained that “Lee Atkinson [a
prosecutor] read a paper to ne and explained to me exactly

what i mmunity meant; that | would not be prosecuted as |ong as

| told the whole truth; that if I |ied about anything, or
|l eft anything out, that | could then be prosecuted. But as
long as | told the truth, that I had total imunity.” (R

661) (enphasi s added).>®

The trial prosecutor did not correct this false
testinmony. The police did not have the power to bestow
immunity. The subpoena that was served carried use immunity
with it. And Lee Atkinson did not grant Gail any immunity.
As he explained at the 2001 evidentiary hearing, “she had use
immunity by virtue of that subpoena” (PC-T. 252). “Once | put
her under oath, pursuant to that subpoena, and started the
process of taking that sworn testinony, she had imunity for
its use against her for any purpose” (PC-T. 253). M.
At ki nson testified:

Any ot her agreenent with any wi tness that we would

°This testinony that she had “total imunity” was elicited
in direct examnation by the trial prosecutor, M. Cox.

8



have had in any hom cide, particularly a capital
case, would have been in witing, either in a
specific contract or in a plea bargain that was
pl aced on the record in front of a Judge. * * * In
this instance, to nmy know edge, Ms. Mordenti woul d
have had expl ained to her that she was not inmmune
from prosecution, and, in fact, unless she got
sonething in witing to the contrary, what she got
is what’s reflected in the statute, use imunity.
(PC-T. 255)(enphasis added). He categorically concluded, “the
fact was she was not receiving any transactional immunity, nor
was she prom sed any transactional imunity” (PC-T.
255) (enphasi s added).

The trial prosecutor, Ms. Cox, was aware that Gail had
not been granted “total” immunity. In 2001, she testified
that Gail only had “use imunity.” (PC-T. 26). Gail had no
imunity “other than what imunity being under subpoena
covers.” (PC-T. 69). Yet, Ms. Cox argued to M. Mordenti’s
jury, “She has imunity for this crinme.” (R 1193)(enphasis
added) .

But in addition, the State knew from a police report that
it was Gail who sought to negotiate with the police regarding
immunity from prosecution. Det. Baker testified in 2001:

Q Okay. And | just wanted to point out in this
report [Def Exh. 6], there’ s an indication that Ms.
Mordenti advised that she knew nore about the
hom ci de than she originally told us, that she woul d

cooperate if given immunity for prosecution. Do you
recall that happeni ng?



A.  Asking for inmunity?

Q O indicating that she would cooperate if she
got immunity.

A. | renmenber her asking that question, yes.

Q Okay. And that was in the vehicle on the way to
the state attorney’ s office?

A. That's correct.

Q So she communicated that she would |ike
i munity?

A.  Yes.
(PC-T. 788).

At M. Mordenti’s trial, the prosecutor did not correct
the false and m sleading testinony. |In fact, she relied upon
it as evidence enhancing Gail’s credibility. M. Cox argued
to M. Mordenti’s jury that “before [Gail] was prom sed
i munity, she asked about, ‘What’s going to happen to ne? Can
| goto jail?"(R 1192-93)(enphasis added).® M. Cox argued
that Gail’s conduct was “clearly the act of sonmebody who was
so upset that they are not being cal culating; that they are
not thinking of their own best interest, because she didn't -

- she had no guarantees at that point of anything.” (R

°Gai | received the use inmmunity that acconpanied the State
Attorney subpoena served upon her. Thus, the inmmunity that
she actually received was proni sed | ong before the police
served the subpoena. The prosecutor’s closing falsely
suggests that the immunity was negoti at ed.

10



1193) (enphasi s added).’” And the prosecutor affirmatively
advised the jury that Gail “has imunity for this crime” (R
1193) .8

The testinony and the representation in the closing
argument were knowi ngly false. Due process was vVviol at ed.

Mller v. Pate, 386 U S. at 6 (due process viol ated where

“[t] he prosecution deliberately m srepresented the truth”).?®
Under Guzman, this false testinony and argunent was not
harm ess beyond a reasonabl e doubt . 10

c. Regarding Gail’s Enploynment at T & D Auto Repair.

I'n fact, Gail already had use imunity. It was extended
when she was served with the State Attorney subpoena. The
prosecutor’s argunent is false.

8 course, this absolved the prosecutor in the eyes of
the jurors of any noral obligation to prosecute Gail as an
accessory to first degree murder. It was made to appear to
the jury that the State had to grant Gail immunity from
prosecution for the crines she commtted in order to get her
testimony. The phantom “total inmmnity” was used to vouch for
Gail’ s credibility as well as the trial prosecutor’s
integrity.

The State in its Answer Brief cites Gail’s allegation
that M. Mrdenti had told her in the nonths foll ow ng the
mur der that she could be prosecuted as an accessory to nurder
(Answer Brief at 27). But this testinmny has nothing to do
with Gail’s representation of the scope of the imunity that
she received in March of 1990.

Judge Tharpe did not evaluate this claimunder the
G glio standard; he only addressed whether trial counsel was
deficient in failing discover and present in cross-exam nation
the true scope of the immnity (PC-R 1386-87).

11



The State asserts that the prosecutor properly argued
“that the phone records showed Royston made nunerous phone
calls to T & D.” Answer Brief at 31. Actually, over M.
Atti’'s objection, the prosecutor argued in her closing that
Larry Royston’s cell phone records show ng phone calls to T &
D Auto Repair in the nonth of May were rel evant and
corroborative of Gail’s testinony that M. Royston kept
calling her: “you’' Il see that Larry Royston places nunerous
tel ephone calls to T &D. In May - - Gail Mrdenti was
working there in May.” (R 1253-54). The representati on nmade
in the closing was that Gail was working at T & D in My
1989. 1 This was necessary to show that the phone calls to T &
D were of any relevance and to bolster Gail’s claimthat
Royston was calling to pressure her to arrange the nurder.
The val ue of the phone records is reduced to zero if Gail was

not there when the phone calls were made.!? Defense counse

UThe prosecutor knew that Gail did not commence working
at T & Duntil June 1st. The prosecutor was present at Gail’s
deposition conducted on July 5, 1991, on the eve of trial. In
t he deposition, Gail testified she started working at T & D
Auto “June 1t (D-Ex. 26 at 94). Certainly, Judge Tharpe
overl ooked Gail’s testinony in her pre-trial deposition that
was i ntroduced at the evidentiary hearing when he indicated
that M. Mrdenti had failed to denonstrate that the trial
prosecut or knew that Gail started working at T & D on June 1st
(PC-R 1412).

2The significance of the date on which Gail began at T&D
was not | ost upon the prosecutor. Notes in Ms. Cox’'s

12



specifically objected to the argunment, saying that Gail did
not start working at T & D until June. M. Atti stated while
maki ng his objection, “There is no evidence that he was
necessarily calling Gail; he could have been calling den
Donnel | about cars. W' re assum ng a fact not evidence, that
he called. The testinmony from d en Donnell and Gail Mordenti
was that she started working there around June 1st.” (R 1252-
53). The objection was erroneously overruled. In her 2001
testinmony, Gail reiterated that she started June 1st. The

prosecutor’s argunent was fal se. 13

handwiting reveal that Ms. Cox knew that there was a problem
with her argunment on this point:
When started w T & D
[with arrow drawn to]:
|l ook @stnt to LEO p. 8

D-Ex. 17, at 2, upper right hand corner. Yet, Gail advised
the State and the defense during her July 5, 1991, deposition
that she started at T & D Auto on June 1st of 1989 (D Ex. 26 at
94).

BThe trial prosecutor argued in her initial closing:

Now, you are also going to have the phone
records. You can | ook at them and you'll see that
during this period of tine Gail was being called
constantly by Larry Royston from his cellular phone,
not only at her hone, but he called Ted' s [sic] Auto
and Marine during the nonth of May up until June 7th
seventeen tinmes. And towards the end of May he
call ed her twice on the 22" of May; three tines of
the 26'" of May; two tinmes on the 30t" of May; on the
31st of May; two tinmes on the 2" of June; two tines
on the 6'" of June, and once on the 7t" of June.

(R 1186). In rebuttal argunent, the trial prosecutor argued,
“I'n May -- Gail Mordenti was working there in May” (R 1254).

13



The circuit court denied relief as to this fal se
assertion, saying, “Defendant has failed to denonstrate that
the statenent of when Gail Mrdenti started working at T & D
was material.” (PC-R 1412). However, this Court made it
clear in Guzman that it is the State’s burden to prove that
the fal se argument was harm ess beyond a reasonabl e doubt.
This has not been denonstrated by the State. The false
argunment was nmade during the closing argunent to provide fal se
corroboration to Gail’s testinony which was the sole basis for
t he conviction.

d. When Gail Received the Gun and Bullets

As the State acknow edges in its Answer Brief, the

However, the May phone calls to T & D Auto were not to
Gail, as Gail had advised the prosecutor during her deposition
when she testified that she did not work at T & D Auto until
June 1, 1989 (D-Ex. 26 at 94). The prosecutor presented this
fal se argunent to provide false corroboration of Gail’s story.

The prosecutor also used this false argument in another
way. |In her closing, she argued:

And for a time, she tells you that she was
involved in his preparation for this crine, for the
mur der of Thel ma Royston. She was unenpl oyed. She
had huge debts and she was basically desperate. And
so for a time, the prospect of going into business
with Larry Royston was enough for her to go out and
| ook for someone to do this unspeakabl e act.

But that tine passed. It passed May 1st when
she started with T & D. She had a job. She had an
incone. She still had debts, but she was no | onger
i nterested.

(R 1187) (enphasi s added). This argunment was false. And the
prosecut or, who had sat through Gail’'s July 5'" deposition,
knew it was fal se.

14



circuit court found that as to the false evidence regarding
Gail’'s pre-trial statenent that she received the gun and the
bull ets before the murder, “[t]his may have provided
i npeachabl e material for the defense, but it would not rise to
the level of a Gglio violation as Defendant has failed to
denmonstrate that such a fact was material.” Answer Brief at
32, quoting circuit court order at PC-R 1416. Clearly, the
circuit court inposed the burden upon M. Mordenti to
establish prejudice. However, this Court explained in Guzman
v. State, “[t]he State as beneficiary of the Gaglio violation,
bears the burden to prove that the presentation of false
testinmony at trial was harm ess beyond a reasonabl e doubt.”
Guzman, 2003 Fla. LEXIS 1993 at *18.

In arguing that no prejudice flowed fromthe false
evi dence, the State says, “it matters not whet her Mordenti
provi ded the gun to Gail before or after the homcide; it was
not the murder weapon.” Answer Brief at 34. However, at
trial, the State introduced expert testinony that the bullets
acconmpanyi ng the gun were a conpositional match to the fatal
bull et and therefore the fatal bullet had been in the box of

bull ets provided by M. Mrdenti to Gail (according to Gail)

15



(R 1211).* The State was contending that Gail’s testinony on
the point was essential to establish who had possession of the
gun and the acconpanying bullets at the tinme of the hom cide.
In her closing argunment, the trial prosecutor falsely argued,
“[b]Jut those bullets canme fromhim Gail says he gave her

that gun | oaded, so the bullets that were recovered from
Gil’s gun cane from M chael Mrdenti” (R 1254). That was
why defense counsel described the true evidence that the jury

did not hear as “absolutely pivotal.”*® (PC-R 563-64).1

“'f this evidence did not matter, as the State now
contends, then why bring an FBI agent to testify at trial
regardi ng the all eged conpositional match?

The pivotal nature of Gail’'s prior inconsistent
statenent that she received the gun and the bullets before the
murder is corroborated by what transpired during M. Atti’s
closing. VWhen M. Atti attenpted to make reference to Gail’s
prior inconsistent testinony that she received the gun and the
bullets prior to the nmurder, the trial prosecutor objected
before M. Atti was able to refer to the prior inconsistent
statement (R 1223-24). The trial prosecutor was successful
in convincing the presiding judge to preclude M. Atti from
referring to the fact that Gail Moirdenti MIIligan previously
swore that she received the gun and the bullets before the
mur der (1233-34).

¥The State makes a vague allegation in its brief that
“Appel l ant has failed to establish that witness's testinony
was knowi ngly false or to establish that the prosecutor knew
it to be false.” Answer Brief at 34. However, the circuit
accepted as a matter of fact that the prosecutor knew that the
testimony was either false or msleading and designed to
preclude the defense from presenting Gail’s prior sworn
testimony that she received the gun and the bullets prior to
the homcide. (PC-R 1415-16). This is because the
prosecutor’s handwitten notes clearly show that she was aware
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The circuit court denied relief, saying, “Defendant has
failed to prove that this was a ‘material’ fact as it is not
al l eged that ‘the gun’ was the nmurder weapon.” (R 1416).
However, this Court made it clear in Guzman that it is the
State’s burden to prove that the false argunment was harnl ess
beyond a reasonabl e doubt. The fal se evidence was used to tie
in the relevance of the FBlI |ead bullet analysis. Certainly,
the State cannot denonstrate that the introduction of FBI
testimony regarding a conpositional match between the bullets
with the gun and the bullet renoved fromthe victim s body was
harm ess beyond a reasonabl e doubt.

e. M. Mrdenti’s “Involvement” with Bank Robbers

As to Gail’s testinony that M. Mrdenti was invol ved
wi t h bank robbers,! the State says no due process violation
occurred because the testinony was technically true, since M.
Mordenti was assisting the FBI to | ocate, apprehend and

prosecut e Horace Barnes, a bank robber (Answer Brief at 35).

of Gail’s prior inconsistent sworn statenent (D Ex. 17). At
the top of the second page of the exhibit, the handwitten
note states, “got gun back accord to stnt in Jan Feb, March
89."

YThe actual testinony Gail provided was that M. Mrdenti
“Because of the nurder, he was involved in sone kind of
i nvestigati on of bank robbery, and that was - - so he didn't
want any conversations over the phone because he didn’t know
if anyone was listening in because of the bank robbery” (R
658) .
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The difference between being involved with bank robbers and

being involved with the FBI trying to catch bank robbers is

apparently lost on the State. The clear inference was that

M. Mordenti was assisting the bank robbers, not that he was
assisting the FBI.'® This was presented in conjunction with
Gail’s claimthat M. Mirdenti had “‘throw away pieces’ ” and
t hat she knew he “‘was dealing with some people that were

shady.”” Mordenti v. State, 630 So.2d at 1084.

Further use of this m sleading representati on was made by
the prosecution to lead the jury to erroneous inferences. In
her closing argunent, the prosecutor replayed the tape of
Gail’'s phone call to M. Mrdenti that was made as an agent of
the State on March 8, 1990. Before replaying the tape, the
prosecutor told the jury to |listen because “he’s very cagey on
t hat phone conversati on, he never admts anything flat-out,
but you can read between the |ines, and you can see from what
he says and how he says it that he’'s involved. And he knows
what’'s going on, and he’s concerned” (R 1196) (enphasis

added) .

¥'n Det. Baker’s March 7, 1990, police report he
articulated M. Mirrdenti’s February 20, 1990, statenent
regarding this as, “[Mirdenti] states he is involved with the
FBI reference a bank robbery. States that FBlI Agent Barry
Car nody, phone 228-7661, is the one he is dealing with. Note:
This was confirnmed by witer.” D Ex. 5.
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During the taped conversation that was introduced into

evidence at trial, the foll ow ng exchange occurred:

[GAIL]: Well, Mchael, |I’ve got a subpoena from
the State Attorney’s Office. | nean, we're not - -
you know, they’ re not playing ganes here. | nean,
you know - -

[ MR. MORDENTI]: What do you want ne to say? |
don’t know what to tell you. | was just talking to

my friend. He's sitting right here now He told ne
that they are al so gonna subpoena M chael
[MIIligan].

[ GAIL]: M chael who?

[ MR. MORDENTI]: Your M chael [MIIligan].

[GAIL]: My M chael ?

[ MR. MORDENTI]: That’'s what | heard.

[ GAIL]: They' re going to subpoena himfor what?

[ MR. MORDENTI]: That’'s what | heard.

[GAIL]: Oh, Mchael, | amreally upset about
this, you know.

[ MR. MORDENTI]: Stay cool. There's nothing to
worry about. You didn’t do anything.

[GAIL]: Well, yeah, if they subpoena M chael,
M chael ' s crazy.

[ GAIL]: Now, (sigh) what if - - what if - -
yeah, but what if - - you know, | don’'t know. What

if they have information that | - -
[ MR. MORDENTI]: They have not hi ng.
[ GAIL]: They have not hi ng?
[ MR. MORDENTI ] : Not hi ng.
[ GAIL]: That’'s what your friend says?
[ MR. MORDENTI]: They’'re on a fishing expedition,

as usual .

[ GAIL]: You' re sure?

[ MR. MORDENTI]: They - - positive. They figured
- - | don’t want too say too nuch on this phone.
|’d rather - - why don’t you neet ne at the sale
tonight, and I'll tell you everything point blank.
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(PC-T. 1055-56, 1060)(enphasis added).?!® Wat Gail knew and
what the prosecutor knew, but what the jury did not know, was
that the “friend” was the FBlI agent, Barry Carnody, who M.
Mordenti was assisting and who was sitting in M. Mrdenti’s
office when Gail called (PC-T. 284). M. Mordenti’s inside
know edge cane from | aw enforcenent because M. Mrdenti was a
good guy assisting the guys in the white hats, not because he

was hel ping crimnals, i.e. bank robbers.? The evidence

¥Thr oughout the Answer Brief, the State relies upon M.
Mordenti’s comrents in this conversation as denonstrating
“appellant’s desire that Gail not be cooperative with police
and that she not contact Royston.” Answer Brief at 53. The
comments are equally consistent with an i nnocent M. Mordenti,
havi ng been advised by Gail that she was not involved, telling
Gail to stay cool and not overreact and create a problem just
i ke any crim nal defense | awer advising a hysterical client
woul d do.

X'n fact, Det. Baker’'s March 7, 1990, report reveals that
Det. Baker arranged a nmeeting on March 7" with Lee Atkinson
and Barry Carnmody to informthem what they had recently
| earned in the investigation. This was that on February 19,
1990, “*word on the street’ was that the ex-boyfriend of Gai
[MIIligan] was tal king about Larry Royston asking Gail to find
someone to kill his wife.” (D-Ex. 5, at 5). During the
ensuing follow up investigation it was | earned from Thomas
George on February 23, 1990, that “Gail had a | ot of noney in
| ate June and was broke before this. [Thonas] [s]tates he
asked Gail how she cane into this noney and she said M ke, her
boyfriend, had given it to her.” (D Ex. 5, at 3). The police
also talked to Lynn Lewis on February 23, 1990, and she
advised that “d en [Donnell] told her Gail had contacted him
reference Larry Royston wanting her to find a hit man to kil
his wife” (D-Ex. 5, at 4). The police also talked to d en
Donnell on March 6, 1990, and he advised that “Larry and Gai
had a relationship and it wasn’t in reference to selling cars”
(D-Ex. 5, at 5). den indicated that “he thought it unusua
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regarding M. Mordenti’s “involvenment” with bank

robbers, “taken as a whole, gave the jury the false

i npression.” Alcorta v. Texas, 365 U S. at 31 (enphasis

added). The jury was specifically told by the prosecutor to
“read between the lines” (R 1196). This was clearly for the
pur pose of getting the jury to make false inferences regarding
M. Mordenti’s comments in the taped statenment. Due process
was violated by “the ‘introduction of specific m sleading
evidence inportant to the prosecution’s case in chief

Donnelly v. DeChristoforo, 416 U. S. 637, 638 (1974).”

Troedell v. Wainwright, 667 F. Supp. 1456 (S.D. Fla 1986).

Certainly, this was not harmnl ess beyond a reasonabl e doubt.

f. Horace Barnes & Tracey Leslie

As to the presentation of Horace Barnes’ false testinony,
the State focuses upon this Court’s direct appeal discussion

of M. Barnes’ testinmony that M. Mordenti had indicated that

because Mke [MIligan] and Gail were going together at the
time” (1d.). den also indicated that he was talking with

Gail approximtely two weeks before the nmurder and told her
that he “didn’t know where he was going to get the funds to
cover expenses when Gail made the comrent, ‘Well Larry is

| ooking to have his wife nmurdered or offed and is willing to
pay $10,000 to have it done.’” (ld.). den further advised
that “he believes Gail is involved in this murder, because

Gail knows a retired hit man from Massachusetts” (1d.). As a
result of this interview, surveillance of the residence of
Gail and M chael MIIligan was undertaken.
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he was in the nob. Answer Brief at 36. This Court found the
adm ssion of Barnes’ testinony to be error, but ruled that
“the elimnation of the cellmate’ s testi nony woul d not have

changed the outcome.” Mordenti v. State, 630 So. 2d at 1085.

Clearly, this Court was msled by the State as to who
Hor ace Barnes was and his relationship with M. Mrdenti. He
was not a cellmte of M. Mrdenti. He was a bank robber who
was apprehended and prosecuted by federal authorities as a
result of the assistance provided by M. Mrdenti. Barnes in
fact testified to nore than nmerely the “nmob” comment. He
testified that he was federally incarcerated as a result of a
federal prosecution in Tanpa (R 746). He testified that he
was receiving no consideration for his testinony and that he
was not “prom sed anything” for his testimny (R 746). He
testified that he knew M chael Mordenti, and he identified him
in the courtroom (R 746). He testified that he net M chae
Mordenti in October or Novenmber of 1989 (R 747). According
to Barnes, M. Mordenti identified hinself by letting Barnes
“know that he was in the nob” (R 747). He testified that he

went to see M. Mordenti “at his car lot in St. Petersburg”
(R 750). He testified that he went there with a Joel Darden
and observed “Darden purchase a gun from M. Mrdenti” (R

750) .
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The trial prosecutor presented Barnes as denonstrative
evi dence of the “shady” people that M. Mrdenti was “invol ved
with.” This was clearly nmeant to corroborate Gail’s testinony
to that effect. During her closing, Ms. Cox told the jury
“read between the lines” (R 1196). M. Cox had presented M.
Mordenti’s jury with a whole litany of false innuendos, al
designed to portray M. Mordenti as a nobster, a gun dealer, a
hit man, and a liar. The false innuendos provided support for
Gail’s testinony that M. Mrdenti had “throw away pieces” and
he “was dealing with sone people that were shady.” Mordenti

v. State, 630 So. 2d at 1084. 2%

2 n arguing against a notion for newtrial filed on the
basis of M. Barnes’ testinony that M. Mrdenti was in the
mob, Ms. Cox articulated the reason she presented Barnes’
testinmony:

| think it’s relevant for the reasons alleged at the
time because it goes to show that his association
with an enterprise that would allow himto get
soneone at short notice so corroborates Gai
Mordenti’s versions of how the crinme occurred
because according to Gail Mordenti, the norning of
the crime is when it had to have been pl anned
unbenounced [sic] to her, but that phone call that
was made by Larry Royston fromT & D's Auto and

Mari ne where she was working to M chael Mordenti

must have been the pivotal conversation and then
that evening he’'s there with sonebody else. So that
went to corroborate or to show that he had the neans
to commit this crime or to have access to sonmeone

el se.

(R 1557).
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In 2001, M. Barnes was called as a witness by M.
Mordenti and not only acknow edged that his story was entirely
made up to get back at M. Mordenti for hel ping the FB
apprehend him but also revealed that Ms. Cox had in fact
prom sed hi m consi deration

for his testinony (PC-T. 294-97).22

Not only did the State use the fal se evidence to

assassinate M. Mordenti’s character, its |lies and

mani pul ati on of the evidence itself inpeaches the credibility

of the prosecution’s actions in the case. Kyles v. Witley,
514 U. S. 419, 446 (1995). Due process was violated. “The
prosecution deliberately m srepresented the truth,” thereby

violating due process. Mller v. Pate, 386 U S. at 6. G ven

2Barnes’ testinony in 2001 is corroborated by a report
witten by Det. Baker regarding his interview of Barnes on
March 7, 1990. |In the report, Det. Baker stated of his
interview of Barnes, “[i]t was apparent Barnes wanted a piece
of Mordenti because he burned himand his girlfriend” D EX.

10, at 3).

Barnes’ 2001 testinony is also corroborated by a
handwitten note by one of the trial prosecutors that had
witten in big letters, “Get state charges taken care of while
Tracey is here” (D-Ex. 60). Tracey referred to Tracey Leslie,
Horace Barnes’ girlfriend and co-defendant in the bank robbery

case (PC-T. 703). Barnes’ 2001 testinmony is also corroborated
by a note from Tracey Leslie dated 4/10/91 that M. Cox
conceded “woul d appear that - - she is thanking [ Ms. Cox] for

hel p on state charges” (PC-T. 721).

Barnes testified in 2001 that he received a contact visit
with Tracey Leslie in exchange for his testinmony (PC-T. 296).
Ms. Cox acknow edged that Barnes and his girlfriend may have
been permtted to talk in a holding cell (PC-T. 686, 704).
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the manner in which Ms. Cox asked the jury to “read between
the lines,” the deliberate m srepresentation of the truth
cannot be shown by the State to be harm ess beyond a
reasonabl e doubt .

h. Hotel Nane

In a notion for newtrial, M. Mrdenti’s attorneys
conpl ai ned that they were never given the nane of this hote

and believed that a Richardson violation occurred (R 1561).

In its Answer Brief the State asserts that because “there was
no false testinony,” there can be no due process violation
under G glio. However, the United States Suprenme Court has

hel d ot herw se. In Gay v. Netherland, 518 U.S. at 165, the

Suprenme Court found deliberate deception of defense counsel
gqualified as a due process violation under the Gglio Iine of
cases. Here, the defense attorneys were deliberately
deceived, as trial counsel explained in a witten a nmeno
docunmenting that “[t]he nane of the notel wasn’t disclosed to
us. We couldn’t go and |l ook.” (PC-T. 901, D-Ex. 68).
3. Cunul ative consi deration.

The State does not address, |et alone contest, M.
Mordenti’s argunment that the circuit court erred in failing to
gi ve cunul ative consideration to the numerous instances of

fal se and/ or m sl eadi ng evi dence and argunent. These
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i nstances of false and/or m sl eading evidence and argunent
conmpounded each other. A newtrial is required.
B. Brady claim

1. Legal Standard

The State argues that “due diligence” is an elenent of a
Brady claimthat the defense nust prove. However, in a
footnote, the State says, “whether the test is deened three-
fold or four-fold or whether the distinction is ternmed a
semantic difference makes no difference. As explained in the
test, appellant is not entitled to relief. The |ower court
anal ysis did not inproperly turn on defense ‘diligence.’”
Answer Brief at 43 n. 12. Thus, the State seens to concede
that “diligence” of trial counsel is not at issue, even though

the State erroneously maintains that it is an elenment of a

Brady cl aim 23

ZDespite the State’s refusal to recognize that there is
no “diligence” elenent to a Brady claim the Suprenme Court has
clearly stated that diligence is not a required el enent of a
Brady claim Strickler, 527 U.S. at 281. The State’'s effort
to inject ambiguity into the Strickler opinion is prem sed
upon a citation to footnote 33 in that opinion. However, an
exam nation of the text of the opinion and the footnote
clearly denonstrates that the Court is addressing there the
“diligence” element of the cause/prejudice analysis that
permts a federal habeas petitioner to overcone a state court
procedural default. Strickler, 527 U.S. at 288 (“In the
context of a Brady claim a defendant cannot conduct the
‘reasonabl e and diligent investigation’ nmandated by MCl eskey
to preclude a finding of procedural default when the evidence
is in the hands of a the State”).
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2. The Circuit Court Msstated and M sapplied the Law.

The State does not address, |et alone contest, M.
Mordenti’s argunment that the circuit court erred in failing to
gi ve cumul ative consideration to the nunmerous docunments and
the nultitude of information withheld by the State. The

Suprenme Court held in Kyles v. Wiitley, 514 U S. 419, 446

(1995), that withheld excul patory information is not to be
analyzed itemby itemin a pieceneal fashion, but rather

collectively. See Cardona v. State, 826 So.2d 968, 973 (Fla.

2002).
3. The Wthheld Excul patory Evi dence.

a. @il Mrdenti MIligan' s Date Book.

The State does not contest that Gail Mrdenti MIIligan's
date book was in the possession of the trial prosecutor and
was not disclosed to M. Mirdenti’s trial counsel. The only
guestion at issue is whether this nondi scl osure was materi al
within the nmeani ng of Kyles.

Of course under Kyles, the required eval uation nust be
conducted of all of the w thheld excul patory evi dence, a
matter conveniently overl ooked by the State. |Ignoring that
requirement for the nonent, it is also clear that the State
fails to address the full inmpact of the information contained

in the date book on Gail’s trial testinony. As the trial
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prosecutor testified in 2001, Gail’s credibility “was a very
i mportant issue, yes, it was” (PC-T. 714). She al so conceded,
“if there were statenments under oath that she made that were
not true,” that constituted “inpeachment” of Gail’s testinony
(PC-T. 714-15).

The inmportance of Gail’s credibility is also reveal ed by
the trial prosecutor’s closing argunent. At the outset of the
closing, the trial prosecutor said:

So, really the only issue in this case is
whet her or not M chael Mrdenti is the man invol ved.

M chael Mordenti is the one who conspired with
Larry Royston and caused Thel ma Royston’s death on
June 7th, 1989. The only law that I'’mgoing to
specifically discuss with you that is inportant for
you to listen to is the judge is going to tell you
that a juror may believe or disbelieve any or all of
the testinony of a witness, and that’s your sole
] ob.

So, just the fact that soneone conmes in here and
states under oath that sonething happened doesn’t

nmean that you have to believe it. It’s your job to
judge the credibility of the w tnesses.
And | hope during this trial |I’'ve assisted you

in your job, and assisted you in evaluating the
credibility of the witnesses who have cone and
testified under oath.
(R 1177-78). The prosecutor’s initial closing ended with an
argunment that the case cane down to a question of who was
telling the truth, Gail Mordenti MIligan or M chael Mordenti:
The actions of Gail Mrdenti show you that she’s
telling the truth, and the actions of M chael

Mordenti in his repeated denials of ever know ng or
even hearing of Larry Royston, show you beyond any
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reasonabl e doubt that she’s telling the truth.

(R 1201) (enphasi s added).

The date book that was in the prosecutor’s possession
establishes that Gail Modrdenti MIligan's testinony was filled
wi th fal sehoods and that the trial prosecutor had not assisted
anyone in receiving the necessary information to fully
evaluate Gail’s credibility.

The date book reveal ed that the |uncheon between Gail and
Larry Royston at which the solicitation of nmurder happened was
April 11, 1989. Thus, no actions in the furtherance of the
nmurder occurred prior to April 11t".  This nmeans the foll ow ng
testimony was denonstrably false as to its stated tim ng:

— After she left her job with Autonotion in
February of 1989, Gail needed to find work, so she
call ed Larry Royston and arranged the |luncheon for
“either |ate February, or the beginning of March” in
order to see if he would invest in a business (R
609-10) .

— After Larry reveal ed that he had no noney to
i nvest unless and until his wife was killed, Gai
approached “three people” about killing Royston's
wife (R 612). The three individuals, Jack Gartl ey,
Jerry Carter, and Bill “it’s Rosenthal or
Rosenfi el d” were approached “within a couple weeks,”
— “1 think, in February, the begi nning of March,
and it was probably within a couple of weeks after
that” (R 675).

— When those three individuals turned her
solicitation down, Gail called M chael Mrdenti who
indicated that his interest (R 614). Gail called
Larry to tell him but he instructed her that he did
not want to know the nane of the man who was goi ng
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to do it.? These conversations happened after the
start of March (R 616), but before Gail acconpani ed
M. Mordenti to a notel near Larry’ s residence that
occurred before the end of March (R 677).

— In preparation for the nmurder Gail net M.
Mordenti at a “Perkins Pancake House” (R 617), and
then rode in his car in the daylight to check out
the lay out of Larry’s residence (R 619). This
occurred before a night time trip that in turn
occurred before the end of March (R 677).

— Before the end of March of 1989 (R 677), M.
Mordenti picked up Gail at 1:30 a.m (R 620) and
drove to a notel near Larry’s residence and checked
in (R 620). After spending tinme in the notel room
Gail took M. Mrdenti to near Larry’s house so he
could check it out for a couple of hours (R 621).
Gail picked himup at about six a.m and returned
home (R 625).

— When she and M. Mordenti went to the notel
before the end of March, M chael MIIligan who noved
in with her “either the end of March or begi nni ng of
April” (R 677), was not living with Gail (R 682).

— When she and M. Mordenti went to the notel
before the end of March, Gail’s daughter Wendy and
her boyfriend were living with Gail (R 680), and
according to her deposition Wendy |lived with Gai
whil e they both worked at Autonotion (D Ex. 26, at
12).

— After the night that occurred before the end
of March when they checked into the notel, M.
Mordenti advised that the nurder could not be done
and that he would not do it (R 625, 627), and Gai
relayed this to Larry who refused to accept this
answer, so Gail told Larry to stop calling her (R
627) .

At the evidentiary hearing in 2001, when confronted with
the April 11'" entry in her date book, Gail got tripped up in
her story and testified that she told Larry to contact Jack
Gartley, “[b]ecause | didn’'t know anyone, and Jack supposedly
was connected. | told himto talk to Jack, that Jack would
probably know people” (PC-T. 1103). This was in direct
conflict with her trial testinony that Larry did not want to
know who was comm tting the nurder and that she was the one
who contacted Jack Gartl ey.
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The fact that Gail’s testinony could have been shown to
be untruthful in |ight of the date book that she had given to
the trial prosecutor raises questions about the seriousness
with which the prosecutor took Gail’s prom se to provide
truthful testinony pursuant to her inmunity. It provides a
basis for turning around the principle theme of the
prosecutor’s cl osing:
The actions of Gail Mrdenti show you that she’'s
telling the truth, and the actions of M chael
Mordenti in his repeated denials of ever know ng or
even hearing of Larry Royston, show you beyond any
reasonabl e doubt that she's telling the truth.

(R 1201) (enphasi s added).

But the date book does nore than inpeach Gail and the
State’s case. |Its disclosure is necessary to conduct
meani ngf ul investigation for evidence that refutes that the
events that Gail clainmed happened. By not revealing to the
def ense the one itemin its possession that denonstrated that
Gil’s tinme line was conpletely false, the State effectively
shut down the defense’s ability to |ink up other evidence that
showed the events did not happen. For exanple, the date book
reveals that Gail was living with Mchael MIligan by the tine
of the April 11'" luncheon (Q And when was it that you

started living with Mchael MIligan? A. It was either the

end of March or beginning of April.” (R 677)). This fact
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casts new light on the credibility of Gail’s claimthat
several weeks |later M chael Mrdenti canme over at 1:30 a.m to
get her out of bed and take her to a nmotel (PC-T. 905).
Certainly, it makes Mchael MIligan an absolutely critica
witness, as trial counsel testified in 2001 (PC-T. 905-08).
Simlarly, the April 11'" date suddenly links the |uncheon
with Gail’s pre-scheduled interview on April 12t" when she
gave a taped statenent regarding Fortune Bank's claimthat it
was owed $191,812.00 by Automotion, Inc., pursuant to an
agreenent that Gail Mrdenti signed as vice-president of
Aut onpotion in August of 1988 (PC-T. 1067, D-Ex. 58). In her
taped statenment of April 12, 1989, Gail blanmed Jack Gartl ey
for the mssing noney. 1In this taped statenent Gail indicated
that while she was vice-president of Autonotion she | ost noney
in the business. She initially invested $25,000, then she
wrote an additional $7,000 in checks fromher father’s
account, she took $11,000 in cash advances from her credit
cards, she borrowed $12, 000 agai nst her house, she charge
anot her $1500 on her gas credit cards, and she placed a lien
against a 1970 Corvette for $10,000. The only noney she
recei ved was $500 a week beginning in Septenber until she |eft
t he business in February. Gail stated on April 12, 1989, *“I

want to at this time express nmy concern over ny reputation and
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the slur on ny capacity to sell your vehicles. Jack [Gartl ey]
has been an al batross around my neck” (D-Ex. 58). Gail then
proceeded to nmake an offer: “I feel that | probably have
i nformation concerning the disposition of specific cars if the
bank would be interested and requested specifics” (D-Ex. 58).2
In its Answer Brief, the State notes that on August 31,
1989, the Pinellas County State Attorney deci ded the m ssing
$191,812.00 was a civil matter, and the crimnal investigation
was cl osed (Answer Brief at 45). O course, this was over two
nmont hs after Thel ma Royston was nurdered. |t has nothing to
do with whether it strains credulity that Gail after the Apri
11t" luncheon and after the April 12'" taped statenent
indicating that Jack Gartley was “an al batross around [Gail’ s]
neck” would go to himand try to hire himto kill Thelm
Royston. The circumstances of Gail’s relationship with Jack
Gartl ey were denonstrably different at the tinme of the April
11t" luncheon than they were in | ate February or early March

when Gail testified at trial that she contacted Jack Gartley. ¢

®Based upon Gail’'s taped statement the Pinellas County
Sheriff’'s O fice opened a grand theft case file. The offense
report shows that Gail Mordenti was again interviewed on My
4, 1989, with her attorney, Janmes Low, present. 1In this
interview, she indicated she had invested $55,000.00 into
Aut onption that she | ost.

®Further, it changes the circunmstances of what testinony
Jack Gartley could provide. As a witness, he could have
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But the date book contained additional information. It
contained entries on June 7, 1989, the day of Thel ma Royston’s
murder. As to the June 7" entries, the State argues,
“[n]Jothing in the record establishes that this entry in the
dat e book was favorable to the defendant (either excul patory
or for inpeachnent).” Answer Brief at 47. The State does not
address the fact Gail that testified that the entry “Call on
ticket for Mchael” refers to Mchael MIIligan, the man she
was living with and would marry in April of 1990 shortly after
gi ving her imunized statenment to | aw enforcenment (PC-T
1063). This was also the man who prior to Gail’s March 8,
1990, statenent the police suspected was the person that she

had hired to commt the nurder, the man who fit the

provi ded the details of the circunstances of his relationship
with Gail after April 11'". When he was called at the 2001
evidentiary hearing, he testified that Gail Mrdenti “never”
approached himfor help in killing Thel ma Royston (PC-T. 869,
878). He further indicated that due to the fact that Gail had
cl eaned out the business before her departure in February of
1989, which he discovered after she left (PC-T. 867), and due
to Fortune Bank’s |aw suit, he was forced to declare
bankruptcy (PC-T. 871).

According to Jack Gartley, Larry Royston approached him
in late May of 1989, and told himthat he wanted to murder his
wife (PC-T. 864-65, 880). Gartley also testified that he was

aware that Larry Royston was “dating” Gil (PC-T. 868). 1In
fact, he double-dated with them on three separate occasions
(PC-T. 868).

Jack Gartley also testified in 2001 that Gail had told
hi m nunerous tinmes that she “wanted to have [M. Mordenti’ s]
knees broke because she wanted to hire sonmebody to kill hint
(PC-T. 869, 883).
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description of the suspect seen near the Royston residence
shortly before the nurder (D-Ex. 5, at 3, PC-T. 797, 1055,
1088).2" Had counsel known of the sequence of events reveal ed
by the date-book, he woul d have been able to suggest that the
timng of the marriage was to bestow marital privilege upon
both the husband and w fe.

The date book casts a whole new |ight on the case and
upon Gail’s credibility and whether she was telling the truth
beyond any reasonabl e doubt (R 1201). Under Kyles and
Strickler, confidence is underm ned in the outcone, and a new
trial is warranted.

b. Undi scl osed Interview of Mchael MIIigan.

The State in its Answer Brief does not acknow edge t hat
M chael MIlligan was the man with whom Gail was living at the
time of the nurder and at the tinme that Gail was picked up for
guestioning; he was the man who the police suspected was the
hit man (PC-T. 905, D-Ex. 66). Clearly, the State had an
obligation under the Florida Rules of Crim nal Procedure to
di sclose M chael MIligan’s nane and any statenents that he
provi ded.

The State further fails to acknow edge that the

2'Det . Baker testified in 2001 that prior to the March 8,
1990, statenent given by Gail, “Mchael Mrdenti was, in fact,
not a suspect in the hom cide” (PC-T. 790).
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prosecutors interviewed Mchael MIIligan and took an ora
statenment fromhim The State possessed notes of that
statement (D-Ex. 14), but the statenent was not disclosed to
M. Mordenti’s counsel. The only question under Kyles is
whet her confidence is underm ned in the outcome, considering
t he undi scl osed information contained in that statenent

cunul atively with the other undi scl osed evi dence.

The State does not address the notes of the undiscl osed
statement in the context of the other undisclosed information
as is required under due process.?® The State attenpts to
di scount the MIligan statement by focusing on the sketchiness
of Ms. Cox’s note taking (Answer Brief at 48). However, the
note in question stated:

6/ 89- nmordenti called him & had car picked
up w was used in bank robbery from New
Mexi co
(D-Ex. 14, at 1, lines 10-11). There was no bank robbery in

“6/89"; there was a murder of Thel ma Royston. When this

notation is considered cunulatively with the April 11'" and the

®The State does nmake the bizarre assertion that the
M chael being referred to in the notes is Mchael Mordenti.
The notes fromthe Mchael MIlligan interview are clearly
denoted as froma neeting on 2/10/91 with “M chael Lee
MIlligan DOB 11/26/53" (D-Ex. 14). Moreover, the prosecutors
acknow edged at the evidentiary hearing that in fact the
interview was of “Mchael MIligan” (PC-T. 40).
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June 7t" entries of Gail’s date book, it clearly establishes
matters that defense counsel needed to know and investigate in
1991, as trial counsel testified (PC-T. 905-08). However,
contrary to the obligation under due process, the trial
prosecut or did not disclose the notes and the date book, and
M. Mrdenti was deprived of the ability to have his trial
attorneys conduct timely investigation into these matters to
be prepared to either thoroughly present his case or
t horoughly confront the State’s witnesses. These undi scl osed
items considered cunul atively cast a whole new |ight on the
case.

C. Undisclosed Interviews of Gail.

The State tries to deflect the fact that the State did
not disclose statenents obtained fromits star w tness, Gai
Mordenti, in violation of the Florida Rules of Crim nal
Procedure, by asserting that “[i]f, as he clainms, the thirteen
m nute phone call involved an innocent explanation of a
potential boat sale, Mirdenti who talked to Royston would have
the information and could testify about it if desired.”

Answer Brief at 53. This position was rejected in Brady v.
Maryl and, 363 U. S. 83, 84 (1963), where the undi scl osed
statenment was the co-defendant’s acknow edgnment that he was

the actual killer, a fact that M. Brady knew. Nonethel ess,
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the United States Supreme Court held that the nondiscl osure
vi ol at ed due process.

Further, the State refuses to consider the undiscl osed
statements from Gail cunmul atively with the other w thheld
evi dence. For exanple, the State had tal ked to John Trevena,
a listed witness, and learned that in fact, M. Royston was
trying to sell a boat that had been used in a novie. M.
Trevena advised the State that Royston mmintained that the
cell phone call on June 7, 1989, to Mrrdenti and Associ ates
was “innocent in nature and that it was relating to sone type
of a boat or notor vehicle” (PC-T. 332). “There was no
di scussi on concerning any hom cide or violence, that it was
related to business and that the call had been set up by Gail”
(PC-T. 336). This undisclosed information could have led M.
Mordenti’s counsel to obtain specifics fromM. Trevena as to
docunentation that existed to prove this fact and to inpeach
Gail’s contrary trial testinony.?®

d. Statenent of Royston’s Attorney.

®The State quotes that portion of the note indicating
that Gail “[t]ook Mke Flynn (Mdrdenti’s boss) to A/ C garage

to show himengines. This was after nmurder”. Answer Brief at
52. The state fails to recognize that M ke Flynn was
MIlligan's boss, as the undisclosed notes from M chael
MIlligan's interview denonstrates. |t also would have

provi ded defense counsel |eads on how to prove that there was
a boat that M. Royston was trying to sell.
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The State conpletely ignores the fact that the State
t hrough ex parte contact with the judge obtained access to
information that was withheld from M. Mrdenti’s counsel.
Such an unlevel playing field offends the constitutional

guar antee of fundanental fairness. Dillbeck v. State, 643

So.2d 1027, 1030 (Fla. 1994)(“No truly objective tribunal can
conpel one side in a |legal bout to abide by the Marquis of
Queensbury’s rules, while the other fights ungloved.”). M.
Mordenti’s counsel was denied and is still being denied access
to the information that the State received and the opportunity
to obtain adm ssible evidence because the attorney-privilege
was circumvented for the State, but is still being enforced
agai nst M. Mordenti and hiCONGhIWSS EN

For all of the foregoing reasons and those stated in his
Initial Brief, this Court should vacate the circuit court’s

order denying M. Mordenti’s Rule 3.850 and order a new trial.
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