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| NTRODUCTI ON

This Brief is submtted on behalf of the Petitioner,
JOSEPH T. DEGREGCRI O For the sake of brevity, the
Petitioner will be referred to as either Petitioner or
DEGREGORIQO  The Respondent will be referred to as the
SHERI FF, or as he stands before this Court. The two
vehi cles which are the subject matter of the forfeiture
action will be referred to as the 1988 Lincoln or the 1986
Lincoln. References to the Record on Appeal will be as
(R ). foll owed by a page nunber. Fla. Stat. Secs.
932.701 - 932.707 (1999) wll be referred to as the
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Florida Contraband Forfeiture Act, unless specific
sections therein are referenced. Unl ess ot herw se

i ndi cated, all enphasis has been supplied by counsel.

STATEMENT OF THE CASE AND FACTS

The Petitioner seeks reviewof Balkwill v. DeGegorio,
27 FLW D979 (Fla. 2d DCA 2002). To the extent that the
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decision conflicts with the Fifth D strict Court of

Appeal's decision in In re Forfeiture of One (1) 1994

Honda Prelude, 730 So.2d 334 (Fla. 5th DCA 1999), the

Second District certified conflict.

On Novenber 4, 1999, the Sarasota County Sheriff's
Ofice filed a Verified Conplaint for Final Oder of
Forfeiture pursuant to Fla. Stat. Secs. 932.701-932.707
regarding two vehicles which had been in DEGREGORI O s
possessi on. (R 2-5). The 1988 Lincoln and the 1986
Li ncoln were described in the Conplaint. Al t hough the
Conplaint alleged that the vehicles were seized on
Sept enber 24, 1999, in actuality, there is no dispute that
t hey had been seized from DEGREGORI O s possessi on on July
12, 1999. July 12, 1999 is reflected as the recovery date
of the vehicles on the Sarasota County Sheriff's Ofice
Suppl enental Property Vehicle Docunent Report. (R 32).
On Septenber 24, 1999, a Notice of Seizure of the property
was issued. (R 33). The forfeiture conplaint was not
filed until 115 days after the seizure of the vehicles.

The Conpl aint, relying upon information
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provided by Detective Sarney of the Sarasota County
Sheriff's Ofice, alleged that the VINplate fromthe 1986
Lincoln was attached to the 1988 Lincoln. (R 3-4).
DEGREGORI O had obtained a tag from the Departnent of
H ghway Safety and Mdtor Vehicles (DHSW) for the 1986
vehicle. The DHSW/ did not have a record of the 1988

Lincoln as being titled or registered in Florida. (R 4).

The trial court found that the SHERI FF had probabl e
cause to naintain the forfeiture action and DEGREGCR O
responded to the Conpl aint. (R 6, 9-13). DEGREGORI O
deni ed that the vehicles were contraband, aserting that he
had bills of sale dated Novenber, 1996 from the dealer,
Tommy G s Auto Sales, Inc., from whom he purchased the
vehicles. (R 9). He paid sales tax for both vehicles
and gave the deal er $175 each to have each of the vehicles
titled and registered. (R 9). He denied know ng

anyt hi ng about M N nunbers being transferred. (R 9-10).

The SHERI FF noved to stri ke DEGREGCORI O s answer as to



the 1988 Lincoln for lack of standing, since DEGREGOR O
did not produce a current title for that vehicle. (R
20) . To establish ownership of the cars, DEGEGCORI O
produced a copy of the bill of sale for the 1988 vehicl e.
(R 21). He also had the keys to both vehicles and they
were both in his possession.

Before the SHERIFF's notion to strike was ruled on,
DEGREGORIO filed a notion for summary judgnent on the
grounds that the SHERIFF failed to pronptly proceed inits
forfeiture action by filing the Conplaint in the trial
court nore than 45 days after seizure and no extension of
tinme had been applied for by the SHER FF. (R 29-33).
The Court denied the SHERIFF's notion to strike
DEGREGCRI O s answer. (R 153). The hearing on the notion
for summary j udgnent was continued at DEGREGCORI O s r equest
because at that point in tinme crimnal proceedings were
pending against DEGREGORIO related to the subject
vehicles, and he did not want to relinquish his Fifth
Arendnent rights. (R 94-95, 153).

After hearing argunent on DEGREGORIO s notion for



sumary judgnent, on February 1, 2001, the trial court
entered an order granting the notion based upon the
SHERIFF's failure to conply with the statutory filing
requirenents to pronptly proceed inits forfeiture of the
vehicles. (R 232). The trial court's decision turned on
t he uncontroverted date of seizure of July 12, 1999 and
t he commencenent of the forfeiture proceedi ng on Novenber
4, 1999. (R 232). The SHERI FF noved for a rehearing
whi ch was denied. (R 211-216, 228). The SHERI FF tinely
appeal ed to the Second D strict Court of Appeal. (R 233-
235) .

On May 1, 2002, the Second District Court of Appea
I ssued its decision reversing and remandi ng the case for
further proceedings. The Court reversed the sunmary
judgnent in DEGREGORIO s favor, thereby reinstating the
forfeiture proceeding. The Court concluded that
DEGREGORI O | acked standing to assert a claimto the 1988
vehicl e since he did not hold legal titletoit. Since he
didn't have standing, the Court found that the trial court

erred in allowwng himto proceed as a claimant with his
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notion for summary judgnent. The Court further held that
the Florida Contraband Forfeiture Act did not bar the
sei zing agency frominitiating a forfeiture action nore
than forty-five days after seizure. The statute was
Interpreted as not operating as a jurisdictional bar. The
Court stated that to the extent that its decision
conflicted wwth the Fifth District's decision in In re

Forfeiture of One (1) 1994 Honda Prelude, 730 So.2d 334

(Fla. 5th DCA 1994), it certified conflict.
DEGREGORIOtinely filed his Notice of Intent to | nvoke
the Discretionary Jurisdiction of this Court on My 15,
2002. On May 28, 2002, this Court entered an O der
postponing its decision on jurisdiction and requiring

briefs on the nerits.
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SUMVARY OF ARGUVENT

The wel | -established rules of statutory construction
conpel the conclusion that the trial court correctly
termnated the forfeiture proceedi ng because the SHER FF
failed to tinely file its Conplaint within 45 days of the
sei zure of DEGREGORI O s vehicles. To hol d ot herw se woul d
eviscerate the long-standing rule that forfeiture statutes
must be strictly construed agai nst the seizing agency. It
would also eviscerate the well-established rule that
prohibits courts frominterpreting statutes in conflict
with their plain nmeaning. Furthernore, the use of the
term"shall" in the Forfeiture Act requiring the seizing
agency to pronptly proceed in filing a conplaint is
mandat ory by nature.

Florida cases have interpreted several different
sections of the Forfeiture Act, including the notice
requi renent and the necessity of holding a tinely hearing
on probabl e cause. In each case, the courts required
strict adherence to the statutory nandates.
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Many courts in other jurisdictions have also
interpreted forefeiture statutes with | anguage simlar to
Florida's Act and have concluded that a failure to conply
withthe tine limtations contained hereinis fatal to the
seizing agency's claim These decisions, while not

bi ndi ng precedent on this Court, are certainly persuasive.

Forfeitures are harsh exactions and are not favored in
law or equity. Strict construction of the Florida
Contraband Forfeiture Act conpels the conclusion that the
SHERI FF' s failure to conply with the statutory requirenent
of filing a Conplaint wthin 45 days of the seizure of

DEGREAORI O s vehicles was fatal toits claim
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ARGUMENT
THE FLORI DA CONTRABAND FCORFEI TURE
ACT BARS A FORFElI TURE PRCCEEDI NG
| F THE SEI ZI NG AGENCY FAI LS TO
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FILE I TS COWLAINT WTH N 45 DAYS
O THE DATE OF SEI ZURE.

Prelimnary D scussion Regarding Jurisdiction
As a prelimnary matter, this Court has jurisdiction
over this appeal, in that the Second D strict Court of
Appeal correctly determned that there is a conflict

between its decision in this case and the Fifth D strict

Court of Appeal's decisioninlnre Forfeiture of One (1)

1994 Honda Prelude, 730 So.2d 334 (Fla. 5th DCA 1999).

The conflict arises out of the statutory interpretation of
Fla. Stat. Secs. 932.704(4), 932.701(2)(c), and 932. 703(3),
whi ch provide, respectively, as foll ows:

"932.704...(4) The seizing agency shall
pronptly proceed agai nst the contraband
article by filing a conplaint in the
circuit court wthin the jurisdiction
where the seizure or the offense occurred."

"932.701...(2)(c) " Pronptly proceed
means to file the conplaint wthin 45
days after seizure."

"932.703...(3) Neither replevin nor
any other action to recover any interest

I n such property shall be maintained in
any court, except as provided in this act;
however, such action nmay be maintained if
forfeiture proceedings are not initiated

13



within 45 days after the date of seizure.

However, if good cause is shown, the court
may extend the af orenentioned prohibition
to 60 days."

Inlnre Forfeiture of Gne (1) 1994 Honda Prel ude, 730

So.2d 334 (Fla. 5th DCA 1999), the Fifth District
explicitly held that the statutory tinme periods for filing
a forfeiture conplaint began to run as of the date of the
sei zure of the subject autonobile. Assumng the vehicle
was contraband, it was initially seized on June 3, 1997.
On April 23, 1998, the claimant received a notice of
seizure and right to adversarial perlimnary hearing. A
forfeiture conplaint was filed on June 16, 1998. The
trial court denied the Caimant's notion to dismss for
failure to pronptly proceed wth a forfeiture conplaint.
The Fifth District, treating the dainmant's appeal as a
Petition for Wit of Prohibition, issued the Wit and
ordered that the trial court coul d not proceed any furt her
except to cause the return of the subject vehicle to the
d ai mant . Applying the well-established rule that

forfeiture statutes are to be strictly construed, the
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Fifth District granted the Wit of Prohibition because the
Respondent failed to "pronptly proceed" inits forfeiture

of the vehicle as required by Sec. 932. 704.

The Second District, inBalkwill v. DeGegorio, 27 FLW
D979 (Fla. 2d DCA 2002), concluded that the above-quoted
statutory provisions do not bar the seizing agency from
initiating a forfeiture action nore than 45 days after
seizure. The Second D strict correctly noted that this
hol ding conflicts with the Fifth District's holding in the

Honda Prel ude case, supra.

Since there is an express and direct conflict between
two district courts of appeal in the State of Florida as
to whether the Florida Contraband Forfeiture Act bars a
forfeiture proceeding if the seizing agency fails to file
Its conplaint within 45 days of the date of the seizure,
the issue is ripe for a final resolution by this Court.
The conflict nust be resolved so that the laws of the

State of Florida will be of uniformoperation throughout.

Strict Construction of Forfeiture Statute Required

15



In engaging in statutory construction of Florida's
Contraband Forfeiture Act, it is a well-established policy
that forfeiture statutes nmust be strictly construed in
favor of the one against whomthe penalty is inposed and
agai nst the seizing agency, and are never to be extended

by construction. Hotel and Restaurant Conm Ssion v. Sunny

Seas No. One, Inc., 104 So.2d 570 (Fla. 1958).

Forfeitures, involving the state's abridgenent of a
person's property rights, are consi dered harsh exacti ons,
and as a general rule, have been historically disfavored

in either law or equity. GCochran v. Jones, 707 So.2d 791

(Fla. 4th DCA 1998). In order to conply wth
constitutional due process requirenents, the governnent
nmust strictly observe a «citizen's constitutional

protections when i nvoking the drastic renedy of forfeiture

of acitizen' s property. Departnent of Law Enforcenent v.

Real Property, 588 So.2d 957, 965 (Fla. 1991). Even when

a seizure takes place pursuant to a statutory schene for
forfeiture, a citizen's property is protected by the

federal and Florida constitutions against warrantless

16



seizure. Wite v. State, 710 So.2d 949 (Fla. 1998).

Plain Meaning of Statute Prevails

Florida law is well-settled that anbiguity is a
prerequisite to judicial construction, and in the absence
of anbiguity the plain nmeaning of the statue prevails.
Wiere the wording of a statute is not anbiguous,
unreasonable, or illogical, the Court may not go beyond
its clear wording and plain neaning to expand its reach.
To do so woul d be to extend or nodify the express terns of
the statute, which would be an inproper abrogation of
| egi sl ative power. Wrds of conmon usage, when enpl oyed
in a statute, should be construed in their plain and

ordinary sense. Metropolitan Dade County v. MIton, 707

So.2d 913 (Fla. 3d DCA 1998); Hott Interiors, Inc. V.
Fost ock, 721 So.2d 1236 (Fla. 4th DCA 1998).

In this case, the statutory |anguage requiring a
seizing agency to pronptly proceed, as well as the
definition of "pronptly proceed", are unanbi guous, and t he
plain neaning of the statute nust prevail. |In choosing
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the statutory terns, the Legislature is presuned to have
known their plain and ordinary neaning. A Court is not a
super-| egi slature that second guesses what a |egislature
really nmeant to say; rather, the |egislated |anguage
speaks for itself. Furthernore, to interpret the
statutory | anguage as neani ng anythi ng ot her than barring
a forfeiture action if a conplaint isn't filed within 45
days of seizure would render the statute neaningless. Its
exi stence woul d serve no useful purpose. "It
shoul d never be presuned that the

| egi sl ature intended to enact purpose-

| ess and therefore usel ess, |egislation.

Legi sl ators are not children who build

bl ock pl ayhouses for the purpose, and

with the gleeful anticipation, of knocking

t hem down. "

Sharer v. Hotel Corporation of Anerica, 144 So.2d 813, 817

(Fla. 1962). Every word and provision of a statute is
presuned to have been intended by the Legi slature to have
effect and be operati ve. Fla. Stat. Sec. 932.704(4)
requires that the seizing agency "shall" pronptly proceed
agai nst the contraband article by filing a conplaint. As

a general rule, in the construction of statutes, the word

18



"shall" is considered nmandatory or inperative by nature

and i nconsistent with the idea of discretion. Stanford v.

State, 706 So.2d 900 (Fla. 1st DCA 1998); Psychiatric

Institute of Delray, Inc. v. Keel, 717 So.2d 1042 (Fl a.
4t h DCA 1998).

Under the Plain Language of the Florida
Cont r aband
Forfeiture Act, a Forfeiture Proceeding is Barred
| f
the Seizing Agency Fails to File its Conpl ai nt
Wthin 45 Days of the Seizure.

Strict construction of the Florida Contraband
Forfeiture Act neans strict adherence to every materi al
requirenment of the Act. The interpretation of the
Forfeiture Act that the Petitioner is espousing is
consistent with the judicial interpretations of other

portions of the sane Act. For exanple, in State

Departnent of H ghway Safety and Mtor Vehicles V.

Metiver, 684 So.2d 204 (Fla. 4th DCA 1996), the Fourth
Dstrict interpreted Fla. Stat. Sec. 932.703(2)(a) which
deals with the tine franme during which an adversari al

prelimnary hearing was to be held. A five day delay

19



between the tenth day after a claimant's requested hearing
on forfeiture and the date on which the hearing occurred
did not conply with Sec. 932. 703(2)(a) that an adversari al
hearing occur either within ten days or as soon as
practicable thereafter. Adhering to the the rule that the
foreiture statute nust be strictly construed, the Fourth
District affirned an Order directing the seizing agency to
return the property seized because the agency mssed a
deadl i ne prescribed by the forfeiture statute. The Court
noted that failure to recogni ze the governnment's burden to
denmonstrate the tineliness of the hearing would
"effectively neutralize the law s ten-day nandate". See

also, Cochran v. Harris, 654 So.2d 969 (Fla. 4th DCA

1995), interpreting the sane provision of the Forfeiture
Act, and hol ding that a 23-day del ay between a claimant's
request for a hearing on probabl e cause and the occurrence
of the actual hearing was too great to avoid a violation

of due process.

Gty of Fort Lauderdal e v. Baruch, 718 So.2d 843 (Fl a.

4th DCA 1998), also interpreted Sec. 932.703(2)(a), and

20



held that the notice requirenents of the forfeiture
statute are significant and therefore nmandatory. Thi s
case dealt with the requirenent that the seizing agency
nmake a diligent effort to notify the person entitled to
notice of the seizure of the personal property which was
t he subject of the proceeding.

Ful l wood v. Gsceola County Investigative Bureau, 672

So.2d 614 (Fla. 5th DCA 1996), interpreted the statutory
requirenent contained in Fla. Stat. Sec. 932.704(6)(a)
whi ch mandat ed t he sei zi ng agency to provi de actual notice
of the forfeiture conplaint by certified mail to the
person having a security interest in the seized property
or his attorney. Since the seizing agency did not conply
with that requirenment, the appellate court reversed the
trial court's order denying the clainant's notion to set
asi de a default judgnent agai nst him

Thus, the above cases clearly denonstrate that Fl orida
courts interpret the Forfeiture Act in a manner consi stent
with the position taken by the Petitioner herein. | f

statutory requirenments are not strictly adhered to, a

21



forfeiture will not lie.

Addi tional Iy, many other jurisdictions have addressed
the effect of untinely filings in the context of
forfeiture proceedi ngs; and nany have held that failure to
conmply with the tine limtations contained in the
forfeiture statutes is fatal to the seizing agency's
claim Wile not binding on this Court, it is certainly
persuasive that other jurisdictions have interpreted
simlar state statutes in a nmanner consistent with the
posi tion of DEGREGORI O and of the Fifth Dstrict in Honda
Pr el ude.

For exanple, the Suprene Court of VirginiainHainayv.

Commonweal th of Mirginia, 369 S . E. 2d 401 (1988), was faced

wth interpreting a Virginia statute which provided for
the forfeiture of all notor vehicles used in connection
with the illegal manufacture, sale, or distribution of
control |l ed substances. The statute also required that
within 60 days after receiving notice of the seizure of
any such vehicle, the attorney for the Commonweal th was

required to file an information against the seized

22



property. The Suprene Court of Virginia held that the
time period prescribed for the filing of an i nformati on by
t he Conmmonweal th's attorney was jurisdictional, and since
the information was filed wuntinely, the order of
forfeiture was reversed and the proceedi ng was renmanded
for the entry of such orders as necessary to restore the
seized property to its owner. The information of
forfeiture was filed 118 days after the Commonwealth's
attorney received notice that the vehicle had been seized
by police as part of an alleged drug distribution schene.
The Virginia statute at issue provided:
"Wthin sixty days after receiving notice
of any such seizure, the attorney for the
Commonweal th shall file, in the nane of
t he Commonweal th, an information agai nst
the seized property, in the clerk's office
of the circuit court of the county....
wherei n the sei zure was nade."

Code Sec. 4-56(d).

Li kewise, in State v. $1970, 648 A 2d 917 (Conn.

Super. 1994), a Connecticut court held that conpliance
with the 90-day tine period specified in the applicable

statute, Conn. CGen. Stat. Sec. 54-36h(b), was required to

23



give the trial court jurisdiction over a civil forfeiture
proceedi ng. Thus, the forfeiture proceedi ng was di sm ssed
where the petition was filed 109 days after seizure of
noney i n question. The state attorney had argued that the
untimely filing did not effect the jurisdiction of the
court. He argued that the phrase "not |ater than 90 days"
was directory, not mandatory. The Court relied upon the
wel | established principles of statutory construction,
findi ng the | anguage pl ai n and unanbi guous. It neant what
It said. Noting that the Legislature created the in rem

forfeiture proceeding, the Court went on to state:

"Where...a specific tinme limtation
Is contained within a statute that
creates a right of action that did
not exist at common |aw, then the
renmedy exists only during the pre-
scri bed period and not thereafter...
I n such cases, the time limtation
is not to be treated as an ordi nary
statute of Iimtation, but rather
is alimtation on the liability
itself, and not of the renedy al one...
Under such circunstances, the tine
limtation is a substantive and
jurisdictional prerequisite, which
may be raised by the court at any

24



time, even by the court sua sponte,
and may not be waived." (Gtations

omtted. "

State v. $1970, 648 A 2d 917, 921. The Court ultinmately

dismssed the forfeiture proceeding because its
commencenent was 109 days after the seizure of the noney
at issue.

The State of Georgia cane to a simlar conclusion in

State v. Ellis, 275 S.E.2d 361 (Ga. App. 1980), when the

State failed to conply with the provisions of a statute
requiring the district attorney or drug inspector to file
an action within 30 days fromthe date he or she received
notice of seizure. The appellate court refused to find
any error inthe trial court's granting of the Defendant's
notion for return of the seized property. The Court held
that the State could not be heard to conplain of the grant
of the Defendnat's notion where it had failed to conply
wth the specific statutory prerequisites for the
forfeiture of seized property.

In State v. Hanpton, 817 S.W2d 470 (M. App. 1991),

25



the Court was faced wth the argunent by the State that
the language in the G imnal Activity Forfeiture Act of
M ssouri requiring the police to report a seizure to the
prosecuting within three days of the seizure was nerely
directive, as opposed to nandatory. The Court firmy
rejected the State's argunent, holding that the statutory

time limtations were nandatory. See also, State v.

Rosen, 240 So.2d 168 (Ws. 1976), holding that the 60-day
time period wwthin which to set a hearing subsequent to a
sei zure of contraband prescribed by the Wsconsin statute
was nandatory, not directory. Since mandatory statutory
provisions affect subject matter jurisdiction of the
court, the failure to set the hearing within 60 days
deprived the trial court of jurisdiction to hear the

matter. In State v. 1978 LTD 11, 701 P.2d 1365 (Mont.

1985), the Suprene Court of Mntana was faced wth
interpreting a forfeiture statute which required that
proper notice of seizure and intention to institute
forfeiture proceedings had to be sent to the owner within

45 days of the seizure. A notice had been tinely sent to
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the owner of a seized vehicle, but it was deficient, in
that it did not informhimthat he needed to respond to
the notice wihin 20 days. A default was entered agai nst

the owner, but the county attorney agreed that the notice
was deficient and filed an anmended notice after nore than
45 days had passed since the vehicle was seized. The
trial court dismssed the forfeiture proceedings and the
appel l ate court affirned, relying on the | anguage of the
statute which provided that the seizing agency shall,

within 45 days of the seizures, file a notice of the
seizure and intentiontoinstitute forfeiture proceedi ngs.

The | anguage was found to be nmandatory. The Court was
also persuaded by the fact that since the nature of

forfeiture proceedings involve seizures of property ex
parte, the statutory safeguards should be rigidly adhered
to. The Second District relied on the | anguage of
Sec. 932.703(3), quoted above at page 9, in concluding
that the Act does not bar the seizing agency from
initiating a forfeiture action nore than 45 days after

seizure. It held that the tine period operates only as a
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tenporary prohibition or limtation on replevin actions
and other <clains by third parties and not as a
jurisdictional bar . The Petitioner respectful ly
di sagrees. The language in Sec. 932.703(3) nerely all ows
a replevin or other action to recover any interest in
seized property by interested parties if a forfeiture
proceeding is not initiated by the seizing agency within
45 days after the date of seizure. The Petitioner
respectfully submts that Sec. 932.703(3) does not have
any effect on the nmandatory duty of the seizing agency to
tinely file a forfeiture conplaint.

In conclusion, as wth all provisions of the
forfeiture statute, the filing requirenents nust be
strictly construed agai nst the seizing agency. Florida's
Forfeiture Act provides a nmandatory tinme frane within
which a seizing agency nust file a Conplaint. The
SHERI FF' s violation of the filing requirenent of the Act
deprived the trial court of jurisdiction except to return
the seized property. To hold otherwise would allow

sei zing agencies to violate the statutory tine limtations
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with inmpunity.

The nunerous cases from other jurisdictions cited
herein are extrenely persuasive. They apply the sane
rules of statutory construction |long recognized by the
courts of Florida to statutes which contain | anguage
simlar to the Florida Contraband Forfeiture Act. They
all conclude that the failure of the seizing agency to
conply with the tinme requirenents of its state forfeiture

statute deprived the Court of subject matter jurisdiction.

This Court nmust reverse the Second District's deci sion

inthat it inpermssibly altered the reach of the Florida

Contraband Forfeiture Act by judicial construction.

CONCLUSI ON

The Second District's opinion expressly and directly
conflicts with the Fifth D strict's opinion in Honda
Prel ude. Based upon the foregoing argunents and citations
of authority, this Court nust find that the Fifth D strict
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was correct in its interpretation of the Florida
Contraband Forfeiture Act. The forfeiture proceeding is
barred by the failure of the SHERIFF to file its Conpl ai nt
within 45 days of the date of the seizure of the subject
vehi cl e. The trial court is wthout jurisdiction to

proceed except to return the vehicle to the Petitioner.
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