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| NTRODUCT1 ON

This Reply Brief is submtted on behalf of the
Petitioner, JOSEPH T. DEGREGORI O For the sake of
brevity, the Petitioner will be referred to as either
Petitioner or DEGREGORI O. The Respondent will be referred
to as the SHERI FF, or as he stands before this Court.
Ref erences to the Record on Appeal wll be as (R).
foll owed by a page nunber. Fla. Stat. Secs. 932.701 -
932. 707 (1999) wll be referred to as the Florida
Contraband Forfeiture Act, unless specific sections
therein are referenced. References to the Answer Brief of
Respondent will be as (RAB.) followed by a page nunber.
Unl ess ot herw se i ndicated, all enphasis has been supplied

by counsel .



ARGUNVENT

THE FLORI DA CONTRABAND FORFEI TURE

ACT BARS A FORFEI TURE PROCEEDI NG

| F THE SEI ZI NG AGENCY FAILS TO

FILE | TS COMPLAI NT W THI N 45 DAYS
OF THE DATE OF SEI ZURE

The Respondent does not present any argunent
di sputing the Court's jurisdiction over this appeal based

upon express and direct conflict with In re Forfeiture of

One 1994 Honda Prelude, 730 So.2d 334 (Fla. 5th DCA 1999).

Strict Construction of Forfeiture Statute Required
Petitioner's argunent that forfeiture statutes are

harsh exactions and di sfavored in either law or equity is
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addressed by Respondent in Point |ll as redesignated in
Respondent's Answer Brief. (RAB 22-26). The SHERI FF
points out various cases interpreting the Florida
Contraband Forfeiture Act to denonstrate non-uniform
application of the Act by Florida courts. (RAB. 23-24).

[See e.g., State Departnent of Hi ghway Safety and Mbtor

Vehicles v. Metiver, 684 So.2d 204 (Fla. 4th DCA 1996);

Cochran v. Harris, 654 So.2d 969 (Fla. 4th DCA 1995)].

Thi s non-uni form application of the Act underscores the
need for final review by this Court. None of the cases
cited in this section by Respondent deal with the 45 day
"pronpt proceedi ng" requirenent.

Respondent relies upon Clark v. lake City Police

Departnent, 723 So.2d 901 (Fla. 1st DCA 1999) in support

of his position that reasons for a delay in filing a
forfeiture proceeding should be considered by the court
before a dismssal for wuntinely filing is mnmandated.
However, a close review of the Cark case reveals that
i nsufficient facts in the opinion nake it inpossible to
det er m ne whet her the case actual |y supports the SHERI FF' s
position. The facts reveal that a forfeiture action was

filed on Septenber 25, 1996; the date of the actual



sei zure of the vehicle was not disclosed. Therefore, it
Is entirely possible that the proceedings fell within the
good cause exception provided by Sec. 932.703(3), which
expressly permts the court to extend the tine for filing
a forfeiture from45 to 60 days if good cause is shown.
In the absence of the necessary facts to determne if the
60 day exception to untinely filing applies, the case is
not hel pful to the SHERI FF's position. Additionally, it
Is inmportant to point out that the SHERI FF never i nvoked
the 60 day exception in the trial court and never sought
| eave to show good cause to extend the filing period from
45 to 60 days. Perhaps this is because the 60 days had
| ong past when the proceedings were initiated. Further,
t he enphasis of the Cark decision was on the Defendant's
di scovery violations and whether the Court inposed too
great a sanction for his failure to tinely respond to
di scovery by striking his pleadings and entering a default
j udgnment agai nst him

Respondent then | ooks to other situations outside the
forfeiture arena which permit Courts to exercise
di scretion to extend mandatory filing deadlines.

Specifically, he looks to Fla. R Civ. P. 1.090(b) to
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support his argunent that the trial court had authority to
extend the filing deadline. Rule 1.090(b) gives the Court
di scretion to enlarge a time period for the filing of a
docunent required by court order or rules of procedure
upon appropri ate request and show ng of excusabl e negl ect.
This argunent ignores the fact that the Court in that
situation has already obtained jurisdiction of the cause
and may extend the tinme for filing of pleadi ngs subsequent
to the commencenent of the action. It certainly does not
allow the court to extend jurisdictional deadlines, or
allowan initial filing after a statute of limtations has
run, as noted in the rule itself, which refuses to all ow
extensions of time for the making of a notion for new
trial or for taking an appeal.

Point IB of the SHERIFF' s brief addresses the due
process protections of the anended Forfeiture Act. (RAB.
14-16). The Legislature apparently did weigh due process
consi derations in enacting the statute and concl uded t hat
a del ay of 45 days between the sei zure of property and the
comrencenent of a forfeiture action is not enough to
deprive the property owner of due process rights. 45 days

must al so have been considered to be a reasonabl e enough



time for the State to adequately investigate. Due process
requires a reasonably pronpt filing of a forfeiture action
after seizure. The Legislature has determ ned that 45

days i s reasonably pronpt and enough tine to investigate.

The SHERI FF has fail ed to provi de any di spositive case
| aw (besides the Second District's opinion in this case)
whi ch woul d provide trial courts the authority to waive
the statutory deadline for initiating a forfeiture
pr oceedi ng. Looking to the express |anguage of the
statute, the strict construction analysis sinply dictates
t hat 45 days neans 45 days. |In the absence of seeking an
extension of an additional 15 days on a show ng of good
cause, an initial filing beyond 45 days is untinely and
subject to dismssal. Petitioner is not seeking an
extension of the law in his favor; rather, he is seeking
that it be applied as witten.

The SHERI FF concl udes his argunent by stating that if
the SHERI FF m sses the 45 day deadline, Sec. 932.703(3)
provi des a direct consequence, that being the claimant's
ability to recover the property through a replevin action.

A strict reading of that section does not lead to this



concl usi on. The replevin |anguage of Sec. 932.703(3)
merely allows a replevin or other action to recover any
interest in seized property by interested parties if a
forfeiture proceeding is not initiated by the seizing
agency wthin 45 days after the date of seizure. By its
very | anguage, this section does not have any effect on
t he mandatory duty of the seizing agency to tinely file a
forfeiture conplaint. As stated by Respondent, the 1983
version of the Act in Sec. 932.702, discussed in Lamar V.

Uni versal Supply Conpany, Inc., 479 So.2d 109 (Fla. 1985),

specifically provided that neither replevin nor any ot her
action to recover any interest in such property could be
mai ntained in any court, except as provided in the Act.
(RAB. 9). As a practical matter, the version of the Act
which applies to the present action nmay sinply have
responded to the prior statute which conpletely prohibited
replevin actions. It does not excuse the SHERIFF from
promptly proceeding in forfeiture actions. The recent
version of the Act avoids the troublesome exercise the
courts previously had to go through to determ ne what
period of delay is unreasonable as to violate due process

or the legislative mandate of pronptness. The Act now
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tells us that 45 days is the |odestar.
Pl ain Meaning of Statute Prevails

Petitioner's argunent that anbiguity is a prerequisite
to judicial construction, and in the absence of anbiguity
the plain neaning of the statue prevails, appears to be
addressed in Point |A as redesignated in Respondent's
Answer Brief. (RAB. 8-13). This section of his brief
engages in an analysis of the legislative history of the
Forfeiture Act, and concludes that the |anguage of the
statute does not bar untinely clains. The argunent does
not specifically respond to Petitioner's assertion that
the statutory I|anguage requiring a seizing agency to
promptly proceed, as well as the definition of "pronptly
proceed", is unanbiguous, and the plain nmeaning of the
statute nust prevail. To interpret the statutory | anguage
as meani ng anythi ng other than barring a forfeiture action
If a conplaint isn't filed wthin 45 days of seizure would
render the statute neaningl ess.

Fla. Stat. Sec. 932.704(4) requires that the seizing
agency "shall" pronmptly proceed against the contraband
article by filing a conplaint. This |anguage is

consi dered nmandatory by nature.
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Under the Plain Language of the Florida
Cont r aband
_ Forfeiture Act, a Forfeiture Proceeding is Barred
a the Sei zing Agency Fails to File its Conpl aint
Wthin 45 Days of the Seizure.

Strict construction of the Florida Contraband
Forfeiture Act neans strict adherence to every materi al
requi renment of the Act. In Point Il1A of Respondent's
Brief, he argues that the trial court had the power and
authority to hear this class of case and therefore
concludes that the trial <court had subject matter
jurisdiction over the subject forfeiture action. ( RAB.
16-18). Petitioner doesn't dispute that circuit courts in
the judicial circuit where the property seized is |ocated
is the proper court to file a forfeiture action in.
However, even though the subject matter of forfeitures is
wthin the jurisdiction of the circuit court, the court
must nonet hel ess exercise that jurisdiction only when
actions are tinely filed. The trial court had the right
to decide the issues that arose in the cause, based upon
the state of the facts, including the issue of the right

of the SHERIFF to the renedy of forfeiture in the absence

of atinely filing of the proceeding. It had the power to



decide that issue when it was raised by DEGREGORI O and it
decided the issue correctly. VWiile failure to raise the
I ssue of untineliness may result in a failure to dismss

for untinmeliness, as occurred in lngersoll v. Hoffmn, 589

So.2d 223 (Fla. 1991), waiver does not apply to the facts
of this case, since DEGREGORI O asserted the issue of
unti nmel i ness, and the SHERI FF di d not suggest to the tri al
court that DEGREGORI O waived his right to assert the
| ssue. The SHERIFF's only dispute had to do with the
I ssue of DEGREGORI O s standing as a claimant to object to
the forfeiture.

In Point |11 B of Respondent's brief, he argues that the
cases cited by Petitioner fromother jurisdictions are not
persuasive in that the nmandatory nature of the filing
provi sion does not affect subject matter jurisdiction.
(RAB. 19-20). To the contrary, the out-of-state cases are
per suasi ve because t he statutory | anguage bei ng
interpreted all dealt with the tineliness issue. Thi s
i ssue was |ooked at in the sanme atnosphere towards
forfeiture actions as the Florida cases, that being that
forfeitures are harsh exactions and are not favored in the

| aw.
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The SHERIFF also relies on the argunent that a
replevin action is an available renmedy. The |anguage in
Sec. 932.703(3) nerely allows a replevin or other action
to recover any interest in seized property by interested
parties if a forfeiture proceeding is not initiated by the
sei zing agency wthin 45 days after the date of seizure.
It does not have any effect on the mandatory duty of the
sei zing agency to tinely file a forfeiture conplaint. The
repl evin | anguage appears only in Sec. 932.703(3). |t
does not appear in Sec. 932.704(4) which contains the
mandatory term"shall"™ in requiring the seizing agency to
pronptly proceed; nor does it appear in Sec. 932.701(2)(c)
defines "pronptly proceed” as filing a conplaint within 45

days after seizure.
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CONCLUSI ON

The Second District's opinion expressly and directly
conflicts with the Fifth District's opinion in Honda
Prel ude. Based upon the foregoing argunents and citations
of authority, this Court nust find that the Fifth District
was correct in its interpretation of the Florida
Contraband Forfeiture Act. The forfeiture proceeding is
barred by the failure of the SHERIFF to file its Conpl ai nt
within 45 days of the date of the seizure of the subject
vehi cl e. The trial court is without jurisdiction to

proceed except to return the vehicle to the Petitioner.
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CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoi ng has been sent by United States Miil, postage
prepaid, to Sarah E. Warren, Esq., 100 Wallace Avenue,
Suite 380, Sarasota, Florida 34237, on this day of

Sept enber, 2002.

CERTI FI CATE OF COVPLI ANCE

| HEREBY CERTIFY that the undersigned has conplied
with Fla. F. App. P. 9.210(a) by submtting this Brief in

Courier New 12-point font.
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