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PRELI M NARY STATENMENT

Petitioner, the STATE OF FLORI DA, was the prosecution in the
trial court and Appellee in the District Court of Appeal of
Florida, Fourth District. Respondent, ROBERT BAEZ, was the
Respondent in the trial court and the Appellant in the District
Court of Appeal. The parties shall be referred to as they stand
before this Court. The synmbol "R. " designates the original
record on appeal, and the synmbol “T.” designates the transcri pt
of the trial court proceedings. The symbol “AB” designates

Respondent’s Answer Bri ef.



STATEMENT OF THE CASE AND FACTS

Petitioner relies on the Statenments of the Case and Facts

as set out in the Initial Brief on the Merits.
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SUMVARY OF ARGUMENT

The district court erred in finding that Respondent was
sei zed when the deputy ran a conputer check on his license. The
court failed to consider the totality of the circunmstances
surroundi ng the encounter. The fact that the deputy briefly
retained the |icense should not have been dispositive on the
i ssue of whet her Respondent was seized. Rather, had all of the
circunstances been reviewed, the court would have had to find
t hat Respondent voluntarily continued the encounter because the
deputy did not act in any way to nake a reasonabl e person feel

as if he could not end the situation.
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ARGUMENT

THE DISTRICT COURT ERRED |IN DETERM NI NG THAT

RESPONDENT WAS SEI ZED WHEN THE DEPUTY RAN A COWPUTER

CHECK ON HI' S LI CENSE.

As noted in Petitioner’s Brief on Jurisdiction, conflict
jurisdiction is properly invoked when the district court
announces a rule of law which conflicts with a decision of this
Court, or when the district court applies a rule of law to

produce a different result in a case which involves

substantially the sanme facts of another case. Mancini v. State,

312 So. 2d 732, 733 (Fla. 1975). Petitioner asserts that it has
met this standard in the instant case by showi ng that the Fourth
District’s decision conflicts with decisions by this court and
other district courts holding that the brief retention of
identification to run a check does not constitute a seizure (AB
8-9).

Respondent begins his answer brief with the proposition, “He
who is not free to leave is detained.” (AB. 4). However, this
assertion inproperly presunes that “He,” Respondent in this
case, was not free to | eave. Respondent clains that he was not
free to l|eave when the officer took his Ilicense. The
ci rcunmst ances, though, indicate that not only was Respondent
never told this, it just was not the case.

Citing to section 322.15(1), Florida Statutes, Respondent
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suggests that he was obviously conpelled to provide his |icense

because the statute required himto display it. However, the
statute only requires a person to display his |icense upon
“demand.” As the officer testified in this case, and the trial

court obviously found, Deputy Schneider requested to see
Respondent’s identification, but did not demand it (T. 84, 91-
92). | ndeed, the officer never referenced the statute. Of
course, it appears that section 322.15 (1) applies only to

persons “operating a notor vehicle,” which makes sense because
not everyone has a driver’s license.

Respondent does not support his claimthat his |license was
never returned.! |In fact, fromthe record it is inpossible to

di scern exactly how long the officer retained the |icense for

there is no testinony on this issue.? The only point that is

'Of course, the only relevant tine franme is prior to the
of ficer discovering the outstanding warrant on which he took
Respondent into investigative custody.

2Al t hough Appellant filed a notion to suppress based on
an illegal detention, the issue was not argued until after the
officer’s trial testinmony (T. 116). The gist of Appellant’s
argument at that tinme mrrored the argunment set out in the
nmotion, that the officer demanded Appellant’s identification
(T. 122-125; R 12-13). The only tinme that Appellant ever
menti oned the argunent that he pursued on appeal, that he was
sei zed when the officer took his license to run a check, was
in one sentence in oral argunment on the notion during trial
when defense counsel stated, “then getting that information
for the driver’s license to reveal any warrants or any type of
detainer is just inproper and w thout the proper founded
suspicion” (T. 124-125). As a result of this Iimted argunent,
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clear is that the officer i mediately ran a check on the |icense
at which tinme he discovered the warrant.

Respondent focuses on the issue of whether the officer had
any reason to request identification. This point is irrelevant
for a request to see identification has never required

justification. Florida v. Royer, 460 U S. 491, 501 (1983).

Regardl ess, under the circunstances in this case, the officer
wi sely decided to verify to whom he was speaking. After all,
Respondent was parked after dark and w thout nuch artificial
light in a lot to a warehouse not open for business and
ot herwi se described as “private” and “unoccupied,” and was
observed sl unping over the wheel (T. 82, 84, 95).

Curiously, Respondent seens to assume that all circunstances
nmust be optimal to an individual’'s ability to wal k away from an
encounter with an officer before it can be said that he is free
to | eave. However, “The purpose of the Fourth Amendnment is not
to elimnate all contact between the police and the citizenry,
but ‘to prevent artitrary and oppressive interference by
enf orcenent officials with the privacy and personal security of

individuals.” U.S. v. Mendenhall, 446 U. S. 544, 553-554 (1980).

For instance, in |I.N.S v. Delgado, 466 U.S. 210 (1984), the

the record focused nore on the manner in which the |icense was
obt ai ned and not on the circunstances under which it was
r et ai ned.
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factory workers would have to walk away from the inspecting
of ficers and then past two nore officers standing at the door of

the factory in order to |eave. Moreover, in Mchigan v.

Chesternut, 486 U.S. 567 (1988), the police followed al ongside

the defendant after he left the area where he was first
observed. G ven these cases, the State disagrees with the

sweepi ng conclusion in State v. Daniel, 12 S.W 3d 240, (Tenn.

2000), cited by Respondent, that a person whose license is in
t he process of being checked woul d never believe that he could
sinply term nate the encounter.

Respondent suggests that his freedomto | eave was restricted
because he had a vehicle and the officer had his |license. O
course, Respondent gave the officer his license. The fact that
it was needed to | eave by car is a factor independent of police

conduct, such as the fact that the defendant in Florida v.

Bostick, 501 U S. 429 (1991) was a passenger on a bus at the
time he was approached by officers. In Bostick, the court
expl ai ned that where there are restricting factors not due to
police conduct, then the inquiry is not whether the defendant is
free to | eave, but whether he is free to decline the officer’s
requests or otherwi se term nate the encounter. 501 U S. at 436.
Here, Respondent was free to decline to hand over the |icense or

to ask for the |license back so that he could drive away.
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Unfortunately, nmost of the cases relied on by Respondent
applied a “free to leave” analysis instead of the Bostick
standard of whether the individual was free to decline. See,

e.g., US v. Jordan, 958 F. 2d 1085 (D.C. Cir. 1992); U.S. v,

Lanbert, 46 F. 3d 1064 (10" Cir. 1995) (cited to Bostick but

still applied “free to |eave” standard); U.S. v. Thonpson, 712

F. 2d 1356 (11" Cir. 1983). See also Finger v. State, 769 N. E.

2d 207 (Ind. App. 2002)(considered only alternatives to | eaving

the scene in the “physical sense”); Salt Lake City v. Ray, 998

P.2d 274 (Utah App. 2000)(“fee to |eave” standard applied to
pedestrian; no inquiry as to whether could decline or ask for
identification back). The factor that the defendants in these
cases had vehicles was not caused by the police. In fact, in

OA v. State, 754 So. 2d 717, 720 (Fla. 4" DCA 1998), the

maj ority questioned whether Thompson is still good authority
because Bostick makes clear that “per se rules are out.”

As in this case, the question should have been whet her the
def endants were free to decline cooperating with the officers.
After all, as noted in citations to nunerous cases in the
initial brief, courts have found that sei zures have not occurred
where identification of pedestrians, passengers, or persons near
home are involved. The factor caused by police action in all of

t hese cases is the sane, the retaining of identification to run
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a check. Thus, the fact of a vehicle is an independent factor.

Oddly, the court in U.S. v. Jordan, 958 F. 2d 1085 (D.C.

Cir. 1992) applied the Bostick standard, but did so in a pointed
way. It said that the “crucial” focus was on what the person’s
i mredi at e busi ness is when deciding whether he could disregard
the police and go on with his business. 958 F. 2d at 1088. In
Jordan, the individual’s clear intent was to enter his car, next
to where he stood with his keys out, and |eave. Here, it
appeared that Respondent’s imediate intent at the tinme he was
approached was to remain at the scene and continue to sl eep.
Petitioner agrees that in this case there was no ground for
detention but continues to maintain that the encounter renai ned
consensual (AB 6). Petitioner disagrees with Respondent’s cl aim
that a conversation has to be “normal” to remain consensual and
that a “normal” conversation never involves a request to see
identification (AB. 6). The United States Suprene Court has
hel d that an officer may request identification in a consensual
encounter, irregardless of whether it is “normal” or not. See

Florida v. Royer, 460 U.S. 491, 501 (1983).

Respondent nuddl es this court’s analysis in Lightbourne v.

State, 438 So. 2d 380 (Fla. 1983) (AB 9-10). Contrary to

Respondent’s clai motherwi se, this court in Lightbourne did hold
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that the defendant was free to | eave up until the point that the
of ficers conducted the pat-down search: “In the case sub judice
we find that no “stop” or “seizure” of the defendant within the
meani ng of Terry and its progeny occurred prior to his renoval
fromthe car by Oficer McGowan to conduct the pat-down search.
438 So. 2d at 388. This court artfully explained:

We find, under the circunstances of this case, that no
unl awful intrusion occurred when Officer MGowan
approached M. Li ght bourne for the purpose of
i nvestigating a suspicious car called to his attention
b a concerned citizen of the comrunity. Al t hough
defendant is <correct in his assertion that the
officers had no probable <cause or well-founded
suspicion that the defendant was about to commt or
had commtted any crime under the instant facts such
a showing was not necessary. The officers were
responding to a call and were not acting on their own
“hunch” as in the “roving patrol” cases.

O ficer MGowan sinply approached the parked car,
asked defendant a few sinple questions as the reason
for his presence there, his current address, and then
ran a routine check on defendant’s car and
identification. Surely the average, reasonable
person, under simlar circunmstances, would not find
the officer’s actions unduly harsh. There is nothing
in the record that would indicate that prior to
defendant voluntarily relinquishing his driver’s
license to Oficer McGowan he was not free to express
an alternative wish to go on his way.

438 So. 2d at 387-388.
This court referredtothe tinme prior to the request for the
license only to show that there was no reason for the defendant

to believe that he had to produce the license, so that the

(e}



def endant voluntarily relinquished it. 1In other words, just as
an individual can decline a request to acconpany officers

sonewhere, U.S. v. Mendenhall,6 446 U S. 544 (1980), so can an

i ndi vidual decline to provide identification or converse with an
of ficer. Notably, as in this case, there is no indication in

Li ght bourne as to how long the officer held the license to run

t he check.

Respondent clains that State v. Chang, 668 So. 2d 207 (Fl a.

1st DCA 1996) has nothing to do with this case. Yet, the court
held that the encounter during which the officer took the
defendant’ s |license and checked it for warrants was consensual .
While the defendant may not have had a car, the fact that
Appel l ant had a car is not a factor caused by police action and
did not prevent him from declining to hand over his license.?
Nonet hel ess, Respondent could have left on foot to his nearby
hone. 4

Respondent suggests that in State v. Robinson, 740 So. 2d

9 (Fla. 1st DCA 1999), State v. Arnold, 475 So. 2d 301 (Fla. 2d

3This point is true with regard to all cases which
Respondent tries to distinguish based on the defendants not
havi ng cars.

“Respondent testified that he was headi ng home to 3938
Sansem ne Lane in Weston, but because his children were not
home, he stopped at the parking lot on the way, right off
West on Road, to eat his fast food (T. 116, 119).
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DCA 1985), and State v. Mtchell, 638 So. 2d 1015 (Fla. 2d DCA
1994), the officers may not have kept the licenses to run the
checks (AB 15-16). However, in Robinson, the only officer
present on the scene ran a warrants check while the defendant
remained in his presence, while in_Arnold, the officer ran a
warrants check through a di spatcher after the defendant produced
his identification.

In Mtchell, it is clear that the officer obtained the
defendant’s license, went to run a conputer check, and then
returned to the vehicle. VWhile it is not clear whether the

second officer in U_S. v. Dunigan, 884 F. 2d 1010, 1012 (7" Cir.

1989) kept the licenses while he ran conmputer checks, or sinply
wote down the information given to him through the first
officer, it is clear that while he ran the check, the first
officer stood near the van and shined a flashlight in the
vehicle (AB 22).

Respondent conpletely ignores that regardless of the

circunstances on which founded suspicion mght be based, the

court in US. v. Weaver, 282 F. 3d 302 (4th Cir. 2002) found the
encounter to be consensual (AB 19). The court did state that in
three prior cases, it had determ ned that a seizure took place
because the police retained the |licenses of persons who were in

vehicles. 282 F. 3d at 310-311. However, in all three of these

11



prior cases, the court dealt with traffic stops during which the
officers retained |icenses after the citations had been issued.
I n such a scenario, the defendants did not have any choice but
to display their licenses because they had been stopped. Here,
t hough, Respondent had a choice. Perhaps this is why the court
in Weaver held that the retention of a license is but a factor
in the totality of the circunstances test for determ ning
whet her a seizure has occurred. |d. at 310.

Respondent ponders what difference it nakes that an officer
asks questions while retaining identification (AB 23). This can
easily be explained by reference to a case relied on by

Respondent, U.S. v. Lanbert, 46 F. 3d 1064 (10'" Cir. 1995). In

Lanmbert, the court stated, “Precedent clearly establishes that
when | aw enf orcenent officials retain an individual’s license in
the course of questioning him that individual, as a general
rule, will not reasonably feel free to term nate the encounter.”

46 F. 3d at 1068. Indeed, in Cartwight v. Com, 2001 W 50671

(May 15, 2001) (unpublished), cited by Respondent, the court

di stingui shed precedent, McCain v. Conmonwealth, 545 S. E. 2d 541

(vVa. 2001), by pointing out that in McCain, the officer returned
the identification after a conputer check before seeki ng consent

to search fromthe defendant, whereas in Cartwight, the officer

guestioned the defendant and obtained consent to search while

12



continuing to retain the identification. In this case,
gquestioning did not occur during the brief check.

Lanbert, U._S. v. Cordell, 723 F. 2d 1283 (7" Cir. 1983),

and State v. Crane, 19 P. 3d 1100 (Wash. App. 2001), all

referenced by Respondent, are readily distinguishable fromthis
case. In Lanbert, the officers held the defendant’s
identification for 25 mnutes and questioned the defendant
before officially holding him The officer in Cordell told the
def endant that he was conducting a narcotics investigation and
asked him about narcotics while holding his identification.
Lastly, in Crane, the court noted that the officer parked his
car behind the car exited by the defendant, asked himto stop,
and informed him that the house where he parked was subject to
a search warrant after asking why he was there.

Respondent’s reliance on Popple v. State, 626 So. 2d 185

(Fla. 1993) is msplaced (AB 7). In Popple, this court held
that the defendant was seized when the officer ordered himto
exit his car. Here, though, Respondent exited his vehicle on
his own volition and the officer did not demand t hat Respondent
do anyt hi ng.

I n conclusion, the State notes that the nunber of instances
t hat Respondent attenpts to distinguish this case from others

relied on by Petitioner because of one factor or another shows
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the need to consider the totality of the circunmstances on a case
by case basis. Significantly, many of the factors pointed to by
Respondent are independent of the  brief retention of
identification to run a warrants check, thus indicating that the
retention of identification in and of itself 1is not a
di spositive factor. The Petitioner urges this court to continue
the totality of the circunstances test under the standard of
whet her a reasonabl e person could decline a police request or
end an encounter when an officer holds identification to run a
check, regardless of whether that individual has a vehicle, is
on foot, or is near his honme or other accessible place. See

State v. Mennagar, 787 P. 2d 1347 (Wash. 1990), rejected on

ot her grounds, State v. Hill, 870 P. 2d 313 (Wash.

1994) (passenger of vehicle not seized when officer asked to see
| i cense and ran conputer check at patrol car; officer acting as
community caretaker in determning whether valid license).
After all, if a person can say no or ask for identification in
one instance, all other facts being the same, he should be able

to so when his node of transportation is his vehicle.



CONCLUSI ON

WHEREFORE based on t he foregoi ng argunments and aut horities,
Petitioner respectfully requests this Honorable Court to reverse
t he deci sion of the Fourth District, affirmng the trial court's

deni al of the notion to suppress, and therefore, the judgnent.
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