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STATEMENT OF THE CASE

Trial Court Proceedings:

Gordon and his co-Defendant, Meryl MDonald were indicted
for the murder of Dr. Louis Davidson on April 27, 1994. Gordon
and McDonal d were tried together, and both were found guilty of
first degree nmurder. A joint penalty phase resulted in a jury
recommendation of death for both Gordon and MDonald by
i dentical votes of 9 to 3.

The sentencing order found in aggravation that the nurder
was commtted during the course of a felony; the nurder was
commtted for pecuniary gain; the nmurder was especially hei nous,
atrocious or cruel; and the nurder was commtted in a cold,
cal cul ated and prenedi tated manner wi t hout any pretense of noral
justification (R 2531-35). The court rejected the statutory
mtigating factors of age and that the appellant was a
relatively mnor actor in the nurder and the nonstatutory
mtigating factor of being a caring parent (R 2539-41). The
judge gave very little weight to the appellant’s “totally
unremar kabl e” fam |y background and sonme wei ght to his religious
devotion (R 2540-41). She discussed extensively the mtigating
ci rcunst ance of Deni se Davidson’s |ife sentence, concl udi ng t hat
it was entitled to a nodest amount of weight (R 2537-39, 2541-

42). U timtely, Gordon was sentenced to death on Novenber 16,



1995.

Appel | ate Proceedi ngs:

Gordon’ s judgnent and death sentence were affirmed by this

Court in January of 1998. Gordon v. State, 704 So. 2d 107, 118

(Fla. 1997). Gordon did not file a Petition for Wit of
Certiorari in the United State Suprene Court.

Post - convi ction Proceedi ngs:

On February 18, 1999, Gordon filed a Mdition for Post
Conviction Relief pursuant to Fla.R CrimP 3.850 and 3.851
(PC-R 1/1-20). On March 11, 1999, the trial court entered an
order requiring the State to show cause why the relief requested
by Gordon should not be granted. (PC-R1/31). The State filed
its Response to Order to Show Cause on May 24, 1999. (PC-R
| / 32-200).

A hearing pursuant to Huff v. State, 622 So. 2d 982 (Fl a.

1993), was held on August 9, 1999. Subsequently, on March 23,
2000, the trial court entered an Order granting, in part, and
denying, in part, an evidentiary hearing. The hearing was

limted to “...issues 3, 4, as it pertains to the DNA evi dence,
5 and 9. All other claims were denied; with the trial judge
| eaving the explanation for said denial to the Order follow ng

an evidentiary hearing. (PC-R I111/411-412).



The evidentiary hearing took place on February 15-16, 2001.
Witten closing argunents were received on March 13, April 5,
and May 2, 2001. (PC-R 111/413-436). The Order Denying
Def endant’s Motion for Post Conviction Relief was filed on April
20, 2002. (PC-R111/437-488). A Notice of Appeal was filed May

8, 2002. (PC-R 111/489). This appeal ensued.



STATEMENT OF FACTS

Trial:
In its opinion affirm ng Gordon’s conviction and death

sentence, this Court set forth the salient facts as foll ows:

Dr. Louis A. Davidson and his wife Denise were in
the mdst of a bitter custody battle and divorce.
Both were engaged to other people at the tinme of Dr.
Davi dson's nurder; Ms. Davidson was engaged to
anot her codefendant, Leonardo Ci sneros.

Ms. Davidson and Ci sneros arranged for MDonal d
and Gordon to kill her husband. To that end, they
made several trips from Mam to Tanpa in late
Decenmber 1993 and early January 1994, where several
wi tnesses, including Gordon's friend Clyde Bethel,
(FN2)

(FN2.) Bethel was one of at least five
peopl e who drove Gordon and MDonald from
Mam to Tanpa in the weeks and nonths
precedi ng the nmurder. The other individuals
who, along with Bethel, testified to these
trips at trial were Patricia Vega, Maurice
Di xon, Brenda King, and Claudia WIIians.

testified that they nmet Cisneros, met with a |ady
about some noney they were owed, drove past a hospital
to see an energency room and went to the Thunder Bay
Apartnents to see about renting an apartnent.

On January 24, 1994, MDonald and Gordon hired
Susan Shore to drive themfrom Mam to Tanpa so that
they could visit a friend and "pick up a piece of
paper." (FN3)

(FN3.) The "piece of paper” nmay have been
letters from Ms. Davidson to Dr. Davidson
or vice versa. A fellow enpl oyee of Ms.
Davi dson's, Pam WIllis, spent the night of
January 25, 1994, at Ms. Davidson's hone.
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That was the same day Dr. Davidson was
mur der ed. While at Ms. Davidson's house

WIillis snmelled snoke and saw burnt ashes in
the bathroom  The next day, Ms. Davidson
told WIlis "that that was old |letters that
she didn't want anybody to read from the
doctor that she had burned."”

Upon arriving in Tanmpa, they net with a |ady Shore
| ater identified as Ms. Davidson and soneone naned
"Carlos,” whom Shore later identified as Cisneros.
After MDonal d, Gordon, and Shore checked into a Days
Inn, Cisneros cane by and left with MDonald and
Gor don. McDonal d and Gordon returned |ater than
ni ght.

Early the next norning, January 25, 1994, they
drove to Thunderbay Apartnments in St. Petersburg to
"where their friend lived,"” presumably Dr. Davi dson.
VWile they waited for Dr. Davidson to return fromhis
ni ght shift at Bayfront Hospital, MDonald got out of
the car and said he was going jogging. Shore and
Gordon played catch with a cricket ball on the
apartment grounds. When Dr. Davidson pulled into the
parking lot a short tinme later, Gordon told Shore,
"Here is ny friend. You can go sit in the car now "

VWil e Gordon went over and talked to Dr. Davidson,
Shore sat in the car and read a newspaper. Shor e
testified that Davidson and Gordon then wal ked t oward
Davi dson's apartment, with Gordon foll ow ng Davi dson.
She | ast saw Davi dson and Gordon goi ng underneath the
stairwel |l i medi ately adj acent to Davi dson's apart nent
door . Gordon cane back to the car about twenty to
twenty-five mnutes later; MDonald returned five to
ten mnutes after Gordon. MDonald told Gordon that
"he had the piece of paper.” McDonal d patted his
stomach and Shore heard sonething crinkle.

Shore testified that as they drove back to the
hotel, MDonald called "Carlos" on his cell phone and
said "he had it." "Carlos" cane to the hotel, talked
with MDonald and Gordon, and then left. "Carl os"
|ater returned with the lady they had net with upon
their arrival in Tanpa. Shore identified a picture of
Ms. Davidson as the | ady she had seen. A short tine
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| ater, Shore, MDonald, and Gordon drove back to
M am .

Dr. Davi dson's body was discovered | ater that day
by his fiancee, Patricia Deninno. She found him
bl i ndf ol ded, bound, gagged, and hogtied, lying face
down in a bathtub full of bloody water. He was tied
with a vacuum cleaner cord and a cashnere belt.
Pi eces of towel were wrapped around his head and used
as a gag. The toilet bowl had been broken off its
foundation and the resulting water |eak had partially
fl ooded the apartnent. Bl ood was spattered on the
bat hroom wal |l s and the apartment had been ransacked.
There was no indication of forced entry. Shoe prints

were found on a tiled floor in the apartnent. Dr
Davi dson's watch, a canera, and a nmoney clip wth
several hundred dollars were m ssing. Al t hough the

apart ment had been ransacked, $19, 300 in cash and sone
credit cards remained.

The police placed Ms. Davi dson under surveill ance
shortly after Dr. Davidson's nurder. Using the nane
"Pauline Wite," Ms. Davidson subsequently made
numerous trips to Western Union. Evidence was | ater
presented that twenty-one noney transfers were nade,
bot h before (FN4)

(FN4A.) Ms. Davidson began sending Gordon
and McDonal d noney as early as August 1993.

and after the nurder, with nineteen going to Gordon.
( FN5)

(FN5.) At oral argunent, the State esti mated
that the amount transferred from Ms.
Davi dson to Gordon and MDonal d exceeded
$15,000. On rebuttal, Gordon's counsel did
not challenge that figure. The State
further noted that Gordon and MDonal d al so
recei ved an undi scl osed amunt of noney on
each of the four trips they made from M am
to Tanpa.

McDonal d's girlfriend, Carol Cason, picked up two of
the transfers at his request.



The police also obtained phone records which
showed nunmerous contacts anong the codefendants both
prior to and after the murder. The records showed
that on the day of the nmurder, Ms. Davidson called
McDonal d's beeper fifty times during a period of two
and a half hours. Ms. Davidson al so bought a cell
phone and gave it to MDonald and Gordon, which was
then used repeatedly to make hang-up calls to Dr.
Davi dson's hone and place of work. Several Thunder
Bay enpl oyees testified that McDonal d and Gordon were
in the managenent office on January 18, 1994, and
received a copy of the floor plan to Dr. Davidson's
apartment. Gordon's friend, Clyde Bethel, confirnmed
that MDonald and Gordon visited Dr. Davidson's
apartnment conpl ex that day.

Physi cal evi dence was al so recovered fromt he Days
| nn where McDonal d, Gordon, and Shore spent the nights
of January 24-25, 1994. A sweatshirt and a pair of
tennis shoes were found in their room The tennis
shoes had the same sole pattern as the shoeprints
found in Dr. Davidson's apartnent. Fl ecks of human
bl ood were found on the shoes, but the sanple was too
small to match. The sweatshirt contained fibers from
Dr. Davidson's carpet and Deninno's cashnere belt, as
wel | as hairs that matched McDonal d's. Dr. Davidson's
bl ood sanple matched the DNA found in stains on the
sweatshirt. Receipts confirmed that on the day before
the murder, Denise Davidson had purchased a pair of
sneakers, a gray sweatshirt, and a purple sweatshirt.

The associ ate nmedi cal exam ner, Dr. Marie Hansen,
testified that Dr. Davidson had bruises on his face
and shoulders, three broken ribs, and nmultiple
| acerations on the back of his scal p, probably caused
by a blunt object. The cause of death was drowni ng.
The medi cal exam ner could not deterni ne whether Dr.
Davi dson was consci ous when he died, saying it was
possi bl e that he was knocked unconsci ous by the first
bl ow to his head. Dr. Hansen also testified that from
the nultiple bindings on his wists, Dr. Davidson had
probably freed one of his wists during the
altercation, only to be re-tied with the belt.

After a jury trial, both defendants were found
guilty of first-degree nurder. During the penalty
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phase, Gordon's sister, Norma Rose, testified that he
was a concerned and |oving brother and a kind and
loving parent to his children. Gordon's mot her,
Estella Stuckey, testified that they had a good
relati onship and that Gordon was a kind and | oving
son. Finally, Gordon's pastor testified that he
attended his church regularly fromlate 1991 to |ate
1992 and led some hone Bible studies. The State did
not present any further evidence during the penalty
phase.

The jury recommended death sentences for both
def endants by a vote of nine to three. Bef ore
Gordon's sentencing, co-defendant Deni se Davi dson was
convicted in a separate trial of first-degree nurder,
received a life recomendation fromthe jury, and was
sentenced to |ife inprisonment. (FN6)

(FN6.) Cisneros remains a fugitive, while
Shore had the charges agai nst her reduced to
accessory after the fact, for which she
recei ved probation after agreeing to testify
for the State.

The trial judge held two Spencer (footnote omtted)
hearings prior to sentencing Gordon to death on
Novenmber 16, 1995. (footnote omtted).

Gordon v. State, 704 So. 2d 731, 108-110.




Evi denti ary Heari ng:

Appel | ee general | y accepts and adopts Def endant’ s St at enment
of Facts resulting fromthe evidentiary hearing held below, wth
the foll ow ng notable exception.

The State objects to Defendant’s characterization of the
col |l oquy which took place between Judge Schaeffer and Attorney
Schwartzberg during the latter’s testinony at the evidentiary
hearing. (IB 17). As such, the followi ng facts are offered for
this Court’s consideration.

Judge Schaeffer i nquired of Attorney Schwartzberg concerni ng
Def endant Gordon’s understanding of his waiver of his alibi
def ense. Schwartzberg was present in the trial court the day
that Gordon withdrew his alibi defense. (PC-R VI/803). The
wi t hdrawal of the alibi defense | eft no basis for Schwartzberg s
motion to sever. (PC-R VI/804).

Bot h McDonal d and Gordon had control over what they wanted
done. Their lawers informed themthey had sonme deci sions they
could make and there were other decisions for the |awers to
make. (PC-R VI/804).

It was Gordon’s decision, not Attorney Love's, to w thdraw
the alibi defense. Schwart zberg had no question that Gordon
understood that he withdrewthe defense, that the trial would be

severed if he pursued the alibi defense, and that the ali bi



def ense was not going to fly. (PC-R VI/805).

Schwartzberg had tried 62 first degree nurder cases, and
three to four hundred crimnal cases. |In all that tinme, he had
seen only two alibi defenses work, and did not consider that to
be a strong defense. Moreover, an alibi froma girlfriend or
sister was weaker than one provided by strangers. This is
especially true where the sister initially told police she did
not know where the defendant was or when she had seen him| ast,
but then later recalled the alibi. (PC-R VI/806).

Schwart zber g was al so concerned t hat Shore would testify she
waited in the car while MDonald and Gordon went in to the
victims apartnment on the day of the murder, and that Cl yde
Bet hel , another friend of theirs, had scouted out the place with
them (PC-R VI/807). Based on this information, as well as the
cell phone records, Schwartzberg sought a severance when
confronted with the possible alibi defense. Schwartzberg also
t hought he had to concede his client was present at the victims
apartment in view of this testimony. (PC-R VI/809). And, both
Schwart zberg and Love told Gordon what they thought of his
alibi. (PC-R VI/808).

In his dealings with Gordon, Schwartzberg found Gordon
under st ood English and was a bright guy, as was McDonald. (PC-R

VI /808). In fact, Schwartzberg never doubted that Gordon’s
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responses in court regarding withdrawal of his alibi defense
were consistent with the decisions the | awers had made. (PC-R
VI / 808) .

As to the DNA issue, in order to pursue a defense involving
t he unknown DNA, Schwartzberg could not chall enge the DNA match
to his client. Therefore, the decision not to seek to suppress
the DNA was a strategic decision of both Schwartzberg and Love.
(PC-R VI/809-811).

Both Gordon and MDonald wanted to get to trial. Any
severance would have delayed their trials. (PC-R VI/812).
Based on the information that he would have his trial delayed if
he pursued the alibi, Gordon know ngly waived his alibi. (PC-R
VI /813). This decision was made after discussion wth
Schwart zberg, Love and MDonald, and that was confirmed in

court. (PC-R VI/813-814).
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PRELI M NARY STATENMENT

St andard of Revi ew

Def endant seeks review of the denial of his notion for
postconviction relief. His argunment in support of collateral
relief relies on twelve claims of ineffective assistance of
counsel. In reviewng these clainms, this Court nust apply the
foll owi ng standard of review

In order to establish an ineffective assistance
of counsel claim a defendant nust denonstrate that
counsel's performance was deficient and that there is
a reasonabl e probability that but for the deficiency,
t he out cone woul d have been different. See Strickl and
v. Washington, 466 U S. 668, 687, 694, 104 S.Ct. 2052,
80 L.Ed.2d 674 (1984). In Stephens v. State, 748 So.
2d 1028 (Fla. 1999), this Court established the
standard of review for ineffective assistance of
counsel cl ai ms:

| neffectiveness is not a question of "basic,
primary, or historical fact." Rather, |ike
t he question whether nmultiple representation
in a particular case gave rise to a conflict
of interest, it is a m xed question of |aw
and fact. Although state court findings of
fact made in the course of deciding an
i neffectiveness claim are subject to the
def erence requi r ement - bot h t he
performance and prejudi ce conponents of the
i neffectiveness inquiry are m xed questions
of law and fact.

[Strickland, 466 U.S.] at 698, 104 S.Ct. 2052]
(citations omtted) (enphasis supplied).

See Huff v. State, 762 So. 2d 476, 480 (Fla. 2000)(enphasis

suppl i ed). Thus, ineffective assistance of counsel clains

12



present a m xed question of |law and fact subject to plenary

review based on the Strickland test. This requires an

i ndependent review of the trial court's | egal conclusions, while
giving deference to the trial court's factual findings. See

Rolling v. State, 825 So. 2d 293, 296 (Fla. 2000), citing

St ephens, 748 So. 2d 1028, 1033.

To el aborate, the Strickland test requires a defendant to

show that (1) counsel’s performance was deficient and fell bel ow
the standard for reasonably conpetent counsel and (2) the
deficiency affected the outconme of the proceedings. The first
prong of this test requires a defendant to establish that
counsel’s acts or omssions fell outside the w de range of
prof essionally conpetent assistance, in that counsel’s errors
were “so serious that counsel was not functioning as the
‘counsel’ guaranteed the defendant by the Sixth Anmendnent.” 466

US at 687, 690; Valle v. State, 705 So. 2d 1331, 1333 (Fla.

1997); Rose v. State, 675 So. 2d 567, 569 (Fla. 1996). The

second prong requires a showi ng that the “errors were so serious
as to deprive the defendant of a fair trial, a trial whose
result is reliable,” and thus there is a reasonable probability
that, but for counsel’s errors, the result of the proceedings

woul d have been different. Strickland, 466 U.S. at 687, 695;

Valle, 705 So. 2d at 1333; Rose, 675 So. 2d at 569. A proper
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anal ysis requires that counsel’s performance be reviewed with a
spirit of deference; there is a strong presunption that
counsel’s conduct was reasonable. 466 U S. at 689.

Thi s Court di scussed these standards in Blanco v. State, 507

So. 2d 1377, 1381 (Fla. 1987):

A cl ai mant who asserts I neffective
assi stance of counsel faces a heavy burden.
First, he nust identify the specific
om ssi ons and show t hat counsel’s
performance falls outside the w de range of
reasonabl e professional assistance. I n

evaluating this prong, courts are required
to (a) make every effort to elimnate the
di storting effects of hi ndsi ght by
eval uating the performance from counsel’s
perspective at the time, and (b) indulge a
strong presunption that counsel has rendered
adequat e assi stance and made all significant
decisions in the exercise of reasonable
pr of essi onal judgment with the burden on the
claimant to show otherw se. Second, the
cl ai mant nmust show t he I nadequat e
performance actually had an adverse affect
so severe that there is a reasonable
probability the results of the proceedi ngs
woul d have been different but for the
i nadequat e perfornmance.

It is this heavy burden which Defendant nust neet in seeking
coll ateral relief based upon clains of ineffective assistance of

counsel .

St at ement  Reqgar di ng Procedural Bar

Def endant raises a nunber of clains which are procedurally

barred as clains which could have or should have been rai sed on
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di rect appeal and are, therefore, not cognizable in a notion to
vacate filed pursuant to Florida Rule of Crimnal Procedure

3.850. Torres-Arboleda v. Dugger, 636 So. 2d 1321, 1323 (Fla.

1994); Johnson v. State, 593 So. 2d 206 (Fla.), cert. denied,

506 U.S. 839 (1992); Raulerson v. State, 420 So. 2d 517 (Fl a.

1982); Christopher v. State, 416 So. 2d 450 (Fla. 1982); Alvord

v. State, 396 So. 2d 194 (Fla. 1981); Meeks v. State, 382 So. 2d

673 (Fla. 1980). An express finding by this Court of a
procedural bar is also inportant so that any federal courts
asked to consider the defendant’s clains in the future will be
able to discern the paraneters of their federal habeas review.

See Harris v. Reed, 489 U S. 255 (1989); Wainwright v. Sykes,

433 U.S. 72 (1977).

To counter the procedural bar to sonme of these issues,
Def endant has couched his clainms in ternms of ineffective
assi stance of counsel in failing to preserve or raise those
claims. This Court has repeatedly held that issues which could
have been, should have been and/or were raised on direct are
procedurally barred in the post-conviction proceedi ng and that
“al | egati ons of ineffective assistance of counsel cannot be used
to circunvent the rule that postconviction proceedi ngs cannot

serve as a second appeal.” Thonmpson v. State, 759 So. 2d 650,

663-64 (Fla. 2000) (quoting, Teffeteller v. Dugger, 734 So. 2d
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1009,

1023 (Fl a.

1999) ).
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SUMVARY OF ARGUMENT

The sum total of Defendant’s collateral attack on his
conviction and sentence for the murder of Dr. Louis Davidson
ampunts to nmere second guessing of the trial strategy enpl oyed
by defense attorneys Schwartzberg and Love. Such second
guessing cannot justify a new trial. Judge Schaeffer’s Order
Denyi ng Postconviction Relief rmust be affirnmed.

Taking each issue in the order presented in Defendant’s
Initial Brief, first, summary denial of the claim asserting
i neffective assistance of counsel with regard to jury sel ection
was appropriate. Trial counsel did object to the all white
venire and this issue was raised on direct appeal which renders
this claimprocedurally barred. Substantively, this claimalso
fails where Defendant failed to nake a prima facie show ng that
a particular race is systematically excluded fromvenires of a
particul ar county.

Second, trial counsel was not ineffective for failing to
nmove to exclude or suppress the testinony of Susan Shore or for
failing to inpeach her. The trial court properly denied this
claim sunmarily where Defendant provided no |legal or factual
basis for suppressing Shore’'s testinmony. Additionally, Shore’s
relationship with the State was fully explored during her

testimony. Therefore, counsel cannot be deenmed i neffective for
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not adequately inmpeaching Shore where the jury was properly
informed on the topic.

Next, after the evidentiary hearing, the trial court
properly denied the clai mof ineffective assistance dealing with
the failure of counsel to pursue an alibi defense. Def ense
counsel testified to the strategy he elected to pursue and to
the fact t hat Defendant’s various alibis were wholly
unbel i evabl e and not supported by any credible testinony.
Moreover, the record showed that Defendant knowingly and
intelligently agreed to waiving any alibi defense.

After the hearing, the trial court also properly denied the
claim dealing with defense counsels’ failure to seek a Frye
hearing on the admissibility of DNA evidence showing the
victim s and an unknown person’s DNA on codefendant MDonal d’ s
shirt. Both defense attorneys testified that the DNA testing in
this case supported their defense theory that Gordon and
McDonald were franmed for the nurder after nerely taking a
docunment fromthe victinms apartnent. Additionally, the trial
court pointed out that a Frye hearing woul d have been futile.

The evidentiary hearing testinony also involved the fifth
claimof ineffective assi stance asserting counsel failed to nove
to sever Defendant’'s trial from codefendant MDonal d’s.

Def endant withdrew his alibi defense in open court |eaving
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Def endant with no grounds to sever. Defendant al so refused the
i dea of any continuances and severance woul d have | ed to a del ay
in his trial against his w shes. Under these circunstances,
this claimwas properly denied.

In Issue VI, sunmary deni al was appropriate. The testinony
of Mary Anderson and Detective Cel ona regarding the |ocation of
codef endant Deni se Davidson’s cell phone during certain calls
di d not require expert assistance. Thus, the claimwas properly
deni ed.

For Issue VII, summry denial was warranted for the claim
t hat counsel was ineffective for failing to seek a separate
penalty phase jury. Def endant provides no |egal argunent in
support of this argunment. Rather, his claimthat other alibis,
such as nmere presence or |esser participation, would have been
avai lable in a separate penalty phase is wholly discounted by
Def endant’ s own testinony at the evidentiary hearing that he was
in Mam at the tinme of the nurder.

Inlssue VIIIl, no prosecutorial m sconduct supported a claim
of ineffective assistance in this case. Summary deni al was
proper where this Court ruled that the chall enged prosecutori al

closing remarks were not fundanmental error . See MDonald v.

State, 743 So. 2d 501, 505 (Fla. 1999).

Foll owi ng the evidentiary hearing, |Issue |IX, stating that
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counsel failed to thoroughly investigate and prepare, was
properly denied. The lower court’s Order detailed the
preparation of defense counsel. On that basis, the trial court
determ ned that Defendant received effective assistance of
counsel at trial.

In Issue X, Defendant, once again, challenges counsel’s
performance with regard to the DNA evidence. VWil e claimng
error stemmng fromthe destruction of the sanple during the DNA
testing, Defendant has failed to denonstrate bad faith on the
State’s part. Thus, no prejudice can be shown, and relief was
properly deni ed.

| ssue Xl dealt with an alleged violation of the Vienna
Conventi on because Defendant is a Jamaican citizen. Summary
deni al was appropri ate.

Finally, in lssue XIl, no relief is warranted on the claim
t hat the governnent conspired to present fal se testinony agai nst

t he Defendant. Summary deni al was appropri ate.

20



ARGUVMENT

| SSUE |
WHETHER THE TRIAL COURT APPROPRI ATELY
SUVMARI LY DEN ED DEFENDANT'S CLAIM OF
| NEFFECTI VE ASSI STANCE OF COUNSEL | N JURY
SELECTI ON. (AS RESTATED BY APPELLEE).

Initially, Defendant conplains that the trial court shoul d
have hel d a hearing on his claimthat counsel was ineffective in
handling an objection to the racial mnmakeup of the venire.
However, Defendant candidly notes that trial counsel did object
to the all white venire below, (T 27-28), and that this issue

was raised and rejected on direct appeal to this Court. See

Gordon v. State, 704 So. 2d 107, 110-112 (Fla. 1997). As such,

this claim was properly summarily denied. See Hardw ck V.

Dugger, 648 So. 2d 100, 103 (Fla. 1994)(lssues raised on direct
appeal are procedurally barred and cannot be raised in a
postconviction notion).

Mor eover, as to the substance of this claim the trial court
properly determ ned that the Defendant had failed to carry his
burden to nake a prinma facie case in his postconviction notion.
As noted in the lower court’s Order, “The Florida Supreme Court
permts a summary denial of this claimwhen the defendant fails
to make a prima facie showng in his notion that “blacks are
systematically excluded from venires” of a particular county.

Robi nson v. State, 707 So. 2d 688, 699 (Fla. 1998).~ (PC-R
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111/439).
In resolving this issue on direct appeal, this Court
di scussed the requirenents necessary for obtaining relief.

The United States Supreme Court has set clear
gui delines to ensure that juries are drawn froma fair
cross section of society. |In Taylor v. Louisiana, 419
U S 522, 538, 95 S.Ct. 692, 702, 42 L.Ed.2d 690
(1975), the Court held that "petit juries must be
drawn from a source fairly representative of the
community [although] we inmpose no requirenment that
petit juries actually chosen nust mrror the community
and reflect the various distinctive groups in the
popul ation.”™ To that end, while defendants are not
entitled to a particular jury conposition, "jury
wheel s, pools of nanes, panels, or venires from which
juries are drawn nust not systematically exclude
di stinctive groups in the community and thereby fali
to be reasonably representative thereof.” Id., at
538, 95 S.Ct. at 702 (enphasis added). Accordingly,
the Court invalidated those sections of Louisiana's
constitution and crimnal procedure code which
precl uded wonmen from serving on juries unless they
expressly so requested in witing.

Several years later under slightly different
facts, the Court invalidated a M ssouri statute which
provided an automatic exenption for any woman that
asked not to serve on jury duty. Duren v. M ssouri,
439 U. S. 357, 99 S.Ct. 664, 58 L.Ed.2d 579 (1979). To
give effect to Taylor's fair Cross-section
requi rement, the Court established a three-prong test
for determning a prim facie violation thereof. 1d.,
at 364, 99 S.Ct. at 668. The proponent nust
denonstrat e:

(1) that the group alleged to be excluded is
a "distinctive' group in the community; (2)
that the representation of this group in
venires from which juries are selected is
not fair and reasonable in relation to the
number of such persons in the community;
and (3) that this underrepresentation is due

22



to systematic exclusion of the group in the
jury-sel ection process.

| d. (enphasis added). Since the Court in Taylor had
already found that wonen "are sufficiently nunerous
and distinct fromnmen," 419 U. S. at 531, 95 S. Ct. at
698, Duren only needed to satisfy the |ast two prongs
of the test. He did this by presenting statistical
data which showed that wonmen conprised over fifty
per cent of t he rel evant community but only
approximately fifteen percent of the jury venires,
Duren, 439 U S. at 364-66, 99 S.Ct. at 668-69, and
denonstrating that this |arge discrepancy "occurred
not just occasionally, but in every weekly venire for
a period of nearly a year.” 1Id., at 366, 99 S. Ct. at
669. The Court concluded that this undi sputed trend
"mani festly indicates that the cause of t he
underrepresentati on was systematic--that is, inherent
in the particular jury-selection process utilized."
ld. Thus the Court instituted the procedures for
establishing a prima facie violation of the Sixth
Amendnent's fair cross-section requirenent. [footnote
om tted]

In this case, there is no evidence in the record
t hat Gordon followed these procedures in challenging
the venire. | ndeed, beyond some general objections
about the venire's conposition, the issue was only
briefly raised and then wthout supporting data.
Since counsel was presumably aware of the fair
cross-section requirenent and the Duren test for
establishing a prima facie violation, it made no sense
to claim of f the cuff, t hat there was an
unrepresentative venire if, first, counsel did not
have any supporting data and, second, counsel was
aware of the random method from which venires were
generated in his county. (FN12)

(FN12.) Gordon does not explain how the
trial judge was supposed to concl ude, under
Duren, that his venire was not a fair
cross-section of the relevant community,
since he did not provide her with any data
fromwhich to make such an i nformed
deci si on.
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Counsel nmade no attenpt to conply with the Duren
procedures for substantiating a fair cross-section
violation, not to nmention Florida Rule of Crimnal
Procedure 3.290, which requires that "[a] challenge to
the [jury] panel shall be in witing and shall specify
the facts constituting the ground of the challenge.”
(Enphasi s added.)

| nstead, after the venire entered the courtroom
McDonal d's counsel sinply comented to the court that
"despite the fact that both of our clients are bl ack,

there are no blacks on the jury panel." Counsel
objected that the venire did not represent "a fair
cross section of Pinellas County." After Cordon's

counsel joined in the objection, the trial judge noted
t hat :

Counsel on both sides are well aware that the jurors
are selected at randomin Pinellas County by conputer
and they are |ikewi se selected at random as a panel

downstairs. l'"'m sure there are sone black ones
downstairs, but if | started plucking them out, that
woul d be just as wrong. In other words, | have no

reason to doubt that these folks were picked totally
at random by the conputer selection and at this point

in time, |'msure we nay be adding to the group, so
your notion is noted. It's overruled because there's
nothing | can do about it. But as | said, if there's
any change, why | wll mnake sure that the record

reflects that there are sone bl acks to be added to the
panel . [footnote omtted]. (Enphasis added.) Neither
McDonal d' s nor Gordon's counsel chall enged the factua

basis of the trial judge's ruling that the venire was
randomy sel ected by conputer, nor did either of them
foll ow any of the procedures established in Duren or
required by Florida Rule of Crimnal Procedure 3.290
for substantiating a prima facie violation of the fair
cross-section requirenment.

Simlarly, on appeal, Gordon does not chall enge
the process from which the venire is generated in
Pi nel l as County. |ndeed, Gordon acknow edges that the
venire was selected randomy when he suggests in his
brief that "[i]f there were no bl acks there that day,
the court could have reconvened the next day and used
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t he sanme random procedure it used to get these first
fifty." (Enphasis added.)

Accordingly, we agree with the State that our
decision in Johnson v. State, 660 So. 2d 648 (Fla
1995), is dispositive of this issue. [footnote
omtted]. In Johnson, the defendant claimed that he
was not tried by a representative jury since, in his
four separate cases, only two out of one hundred sixty

venire menbers were bl ack. We dism ssed Johnson's
claim finding no error since it was unrebutted that
the venire was randonly generated by conputer. 1d. at

661. Since that is precisely the situation here, we
find no error in the trial court's denial of Gordon's
noti on. Therefore, we decline to enploy a Duren
anal ysis since Gordon made no factual showi ng to the
trial court fromwhich such an anal ysis could be made.

See Gordon, 704 So. 2d 107, 110-112

G ven that Defendant was fully inforned by this Court as to
what would be necessary to proceed on this claim the tria
court properly denied this claim in postconviction where
Def endant failed to nmeet these requirenments. As explained in
the trial court’s Order denying postconviction relief,

The only docunent coll ateral counsel added to
appel l ate counsel s argunent was a statistical show ng
t hat based on the 1990 popul ation census count, the
make-up of Pinellas County in 1990 was 7.73% bl ack.
Col I ateral counsel nade no effort to find out what the
make-up of the entire venire was on the date the
Gordon jury was chosen. Col | ateral counsel made no
effort to try to show that what this court said at
Gordon’s trial, and again at the Huff hearing was
untrue. The truth, as believed by this court, then
and now, is that Pinellas County jurors are randomy
sel ected by conputer fromthe entire avail abl e pool of
jurors, probably registered voters at the time of
Gordon’s trial in 1995. A sufficient nunber of
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randomy selected jurors are sumpned to acconmodat e
seven circuit judges who handle crimnal felony trials
and six county judges who handl e crim nal m sdeneanor
trials in Pinellas County on any given trial day.
VWhen a judge requests a particular nunmber of jurors
for a given trial, the jury coordinator has the
conputer randomy select the nunmber of jurors
requested by the judge from the entire venire in
attendance. These randonmly selected jurors are then
sent to the individual judge s courtroomto begin the
voir dire process. Since this is the way jurors are
selected in Pinellas County, there <can be no
systemati c exclusion of black people from Pinellas
County juries. See Gordon v. State, 704 So. 2d 107,
112 (Fla. 1997); Johnson v. State, 660 So. 2d 648, 661
(Fla. 1995).

Even though trial counsel may have been
ineffective in not follow ng Florida Rule of Crim nal
Procedure 3.290, at the tine he raised this issue at
trial, he could not have satisfied the requisite Duren
procedures any nore than collateral counsel has.
Duren v. M ssouri, 439 U. S. 357 (1979). Therefore, no
relief would have been afforded at trial had the Rule
been conplied with, and no collateral relief can be
afforded either. Sinply put, a prim facie show ng of
t he systemati c excl usi on of black jurors must be shown
to warrant an evidentiary hearing on this issue, and
t hen proof of a systematic exclusion nust be proved at
the evidentiary hearing to warrant a newtrial with a
different, and properly constituted venire. No prim
facie showi ng has been nmade, and summary denial is,
t herefore, appropriate. Robinsonv. State, 707 So. 2d
688, 699 (Fla. 1998).

(PC-R I'11/439-440). See also Arbelaez v. State, 775 So. 2d 909,

913(Fl a. 2000) (summary deni al appropriate), citing Roberts v.

State, 568 So. 2d 1255, 1259 (Fla. 1990) (stating that claim of
i neffective assistance of counsel will warrant an evidentiary

hearing only where the defendant alleges "specific facts which
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are not conclusively rebutted by the record and which
denonstrate a deficiency in performance that prejudiced the

def endant ") .
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| SSUE 11

WHETHER THE TRIAL COURT APPROPRI ATELY
SUMVARI LY DENIED DEFENDANT'S CLAIM OF
| NEFFECTI VE ASSI STANCE FOR FAI LURE TO MOVE
TO EXCLUDE OR SUPPRESS THE TESTI MONY OF
SUSAN SHORE. (AS RESTATED BY APPELLEE).

Whi | e Def endant argues that trial counsel was ineffective
infailing to suppress the testi nony of Susan Shore, he provides
no | egal or factual basis for doing so. Defendant sinply argues
that the State did not have a strong case against Shore as a
principal in this nurder.

More inportantly, in the notion filed bel ow Def endant did
not raise the argunents now set forth on appeal. The | ower
court’s order summarized the Defendant’s position below as

foll ows:

In his Mdtion, 6-8, the defendant suggests that tri al
counsel was ineffective for his failure to file and
argue a Mtion to Exclude and/or Suppress the
testimony of state’'s wtness, and indicted co-
def endant, Susan Shore. Collateral counsel suggests
t hat the prosecutor violated Federal bribery | aws and
Rule 4-3.4 of the Rules Regulating the Florida Bar by
maki ng an agreement with wi tness Susan Shore to reduce
her charges in exchange for her truthful testinmony.
For his proposition, he cited in the defendant’s
notion two Federal cases that were not in existence at
the time and U.S. v. Lowery, Case No. 97-368-CR-ZLOCH
(USDC So. D. Fla. August, 1998). Both of these cases
had been reversed by the tine of the Huff hearing.
U S. v. Singleton, 165 F.3d 1297 (10" Cir. 1999); U.S.
v. Lowery, 166 F.3d 1119 (11t" Cir. 1999).

(PC-R 111/7441). These argunments were rejected by the | ower
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court for several reasons.
First, where Singleton and Lowery were reversed, trial
counsel cannot be found ineffective for failure to anticipate an

appel l ate decision not in existence. Bottoson v. Singletary,

685 So. 2d 1302, 1304 (Fla. 1997). (PC-R I11/441). Secondly,
the State did not violate any | aw or ethical provision where the
State “sinply chose the |east cul pable defendant and entered
into a plea bargain with her in exchange for her cooperation by
testifying truthfully against other co-defendants.” (PC-R
I11/441). The Florida Supreme Court recognizes both the right

and necessity of this common practice. Hunt v. State, 613 So.

2d 893 (Fla. 1992); State v. Benitez, 395 So. 2d 514 (Fla

1981) . See also Kight v. State, 784 So. 2d 396 (Fla.

2001) (appropriate to plea co-defendant to | esser as part of plea
agreement where co-defendant gave nanes of w tnesses agai nst
def endant to State).

Thus, the trial ~court concluded sunmary denial was
appropriate where “[t]here was no basis at the time of the
trial, and there is none now, that would have sustained tria
counsel’s notion to suppress/exclude Susan Shore’s testinony in
M. Gordon’s trial. Trial counsel is not required to file
futile motions.” (PC-R 111/442).

I n conparison, the argunents now raised by Defendant on
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appeal are different than those set forth bel ow Her e,
Def endant makes no nmention of any ill egal conduct on the part of
the State with respect to Shore’s plea deal. Rather, Defendant
now argues trial counsel was ineffective for failing to
sufficiently challenge Shore's credibility. Where this issue
was not specifically raised in the lower court, it is barred

from consi derati on here. See Steinhorst v. State, 412 So. 2d

332, 338 (Fla. 1982).

Substantively, this claimis alsow thout nmerit. Initially,
on direct exam nation by the State, Shore reveal ed she had al so
been charged with first degree nurder along with the other
codef endant s. (T1617-1618). At the time of her trial
testinmony, the State had offered to allow Shore to plea to the
| esser included offense of accessory to nmurder, but she had not
deci ded whether to accept the plea because she continued to
mai ntai n her i nnocence. (T1618). She had been incarcerated for
ten nmonths and was on house arrest at the tinme of Gordon’s
trial. (T1616-1617). She al so expl ained that she understood
that a conviction would | ead to her deportation fromthe United
States. (T1619).

On cross-exam nation, Shore admtted that she knew she had
been charged with first degree nurder prior to fleeing to

Jamai ca. (T1623). She al so understood the penalty for first
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degree nurder in Florida would be either twenty five years in
prison or the electric chair. (T1623-1624). Shore further
testified that she was offered a plea deal to the |esser of
accessory and was released from prison to house arrest.
However, she clainmed not to know whether her cooperation with
authorities led to her release, but she admtted to cooperating
and agreeing to testify in court. (T1626-1627).

Consequently, Shore’'s relationship with the State was fully
expl ored during her testinony. Therefore, counsel cannot be
deened i neffective for not adequately inpeachi ng Shore where the

jury was properly informed on the topic.

31



| SSUE |11

WHETHER THE TRI AL COURT PROPERLY DENI ED
DEFENDANT’ S CLAI M OF | NEFFECTI VE ASSI STANCE
FOR FAILING TO PRESENT AN ALIBI. (AS
RESTATED BY APPELLEE).

Next, Defendant challenges the denial of his claim of
ineffective assistance based upon Attorney Love’s decision not
to pursue one of the three untenable alibis urged by the
Def endant.! Foll owi ng an evidentiary hearing onthis matter, the
trial court found no deficiency in counsel’s performance where
the alibi was not supported by the evidence and Defendant
knowi ngly wai ved pursuit of an alibi.

Judge Schaeffer explained the facts Ileading up to
Def endant’s wi thdrawal of his alibi defense as foll ows:

...[T]rial counsel filed a Notice of Intent to Claim
Alibi and listed the followi ng witnesses in support of
the defense: Flovia Patricka Tyrell, Robert Zelaya
and Scott Barnes. He [ Defendant] states that these
w t nesses woul d have testified that at the time state
wi tness Susan Shore testified Gordon was at the
victims apartment, he was in Mam, Florida and
couldn’t have been involved in the nurder of Dr.
Davi dson.

Def endant acknow edged that after he filed his
notice that he would rely on an alibi as a defense,
t he co-defendant, Meryl MDonald filed a nmotion to

sever his trial from Gordon’s. At the hearing on
McDonal d’s Motion to Sever, scheduled by the court on
the norning the trial was to begin, Gor don

11t appears that Defendant has put forth at | east three different
alibis claiming he was in Mam at the time of the nurder.
Alternatively, he was either with Tyrell at the beach, at the
dogtrack or getting her tires changed at Tire Kingdom
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acknowm edges he withdrew his defense of alibi.
However, he says he did so on the advise of counsel,
but w thout having been told by counsel that no
physi cal evi dence connected himto the scene. Mbdti on,
8-9; HH. 27-40. This seenms incongruous if, as the

def endant clainms, he was in Mam . If that were so,
he would have known all along that there was no
physi cal evidence connecting himto the scene of the
crine.

(PC-R 111/442-443).

Def endant pursued his assertion that he unknow ngly wai ved
his alibi defense at trial through the follow ng evidentiary
hearing testinony, as summarized in the trial court’s Order:

At the evidentiary hearing, the defendant call ed
three witnesses, defendant’s sister, Norma Rose, who
was not listed on the defendant’s list of alibi
w tnesses for trial, defendant’s girlfriend and not her
of his two children, Flovia Tyrell, who was |isted on
his list of wtnesses to establish his alibi for
trial, and the defendant testified as to his
wher eabouts on the day of the nurder. He did not call
Robert Zelaya, or Scott Barnes, two of the three
wi t nesses whom he had listed on his alibi notice for
his trial. (It appeared at the evidentiary hearing
t hat Scott Barnes, M. Love's investigator, was |isted
in case the defendant wanted to pursue an alibi that
he and Ms. Tyrell had been at the Tire Kingdomon the
date of the nmurder. But this alibi did not pan out.
It is still unknown to me who Robert Zelaya is.
Per haps he is someone fromthe horse track, where the
def endant thought he m ght have been. This alibi did
not pan out either.)

The defendant’s sister testified that the
def endant and Ms. Tyrell arrived at her home in the
afternoon between 3:00 p.m and 4:00 p.m and |eft
between 7:00 p.m and 8:00 p.m They cane to have
di nner. EH. 134-135, 138. She concedes, however, she
does not know that date of this dinner visit, but was
told by Ms. Tyrell. EH. 135, 139. She stated she
told M. Love this before the trial and at the trial.
EH. 137, 139. On cross-exam nation, she admtted she
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had talked to |aw enforcenent about this case on
several occasions. She states she told one of them
Detective Cel ona, the defendant had been with her “ in
the evening.” EH. 145-147. However, during the
state’s case, they called Detective Noodwang, who had
gone to see her shortly after the nmurder wth
Detective Celona. It was his testinony that although
Ms. Rose did not think her brother could have
commtted a nurder, she did not indicate he was with
her, or at her house on the day of the nurder. EH
280- 281, 284.

The fact that Ms. Rose does not know what date the
def endant and Ms. Tyrell were at her house for dinner
makes her ineffective as an alibi w tness, as what she
was told by M. Tyrell wuld be hearsay and
i nadm ssi bl e. Additionally, the fact that the
det ectives on the case visited with her soon after the
mur der, and she never indicated her brother had been
at her house on the date of the nurder woul d have been
rebuttal inpeachnent testinony had the alibi defense
been put on, and had this wi tness been call ed.

The defendant’s girlfriend, Ms. Tyrell, testified
t he def endant picked her up on January 25, the day of
the nmurder, between 9:30 a.m - 10:00 a.m They went
to breakfast and then went to the beach. After a
whil e, they canme back to her house and then went by
the defendant’s sister’s house in the afternoon or
evening. They had dinner, and | eft about 8:30 in the
evening. EH. 150-152. She says she talked to M.
Love, the defendant’s trial counsel, about defendant’s
alibi and produced a picture that was taken on the
beach. EH. 152-154. She says it is a regular thing
for her and defendant to go to the beach, but she
didn’'t generally take pictures when they were at the
beach EH. 154.

On cross-exam nation, Ms. Tyrell admtted she had
been interviewed (she called it “terrorized”) by
various police officers about the case. EH. 155-156.
She denied that she initially told the police that she
did not know where the defendant was on the day of the
murder, and that she didn’'t see him often, only when
he occasionally stopped by to see their child. EH
158. She didn't recall if she had ever stated that
she and the defendant had gone to have her tires fixed
on the date of the nmurder. EH. 160-161. She didn't
recall discussing with the police a receipt fromthe
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tire store that had a different date on it fromthe
date of the murder. EH. 160, 161.

At the evidentiary hearing, Detective Noodwang
testified. He indicated he had interviewed Ms. Tyrell
soon after the nurder on a m ni mum of three occasi ons.
EH. 266. He indicated that during their first contact
she was a little reluctant, but as they continued to
meet, things got better and she actually invited him
to cone over “any tine.” EH 269. The detective
stated he asked this potential alibi witness if she
knew of Gordon’ s whereabouts on the date of the nurder
and “she had no know edge of his whereabouts. She
couldn’t eventell us the last tine she had seen him?”
EH. 269-270. He said this is what she said on the
first and second interview, the first being February
26, and the second being March 11. EH. 270-271, 273-
274, 276. He further said Ms. Tyrell never told him
that on the day of the nurder, she was with M.
Gordon. EH. 271

On cross-exam nation, he wasn't certain if he
asked the witness of the defendant’s whereabouts at
the first interview, EH 274-275, 284-287, but he was
certain he did inquire on the second interview EH
275-276, 287.

The detective put all the information he obtained
from Ms. Tyrell in his police reports, and provided
themto the state. EH. 269, 271

Ms. Tyrell would have not have been an effective
alibi witness. She had never told Detective Noodwang,
even when asked, about the defendant being with her at
t he beach and his sister’s house. Ot her detectives
had been wth Detective Noodwang and could have
confirmed what he said, and what she did not say. EH.
275, 286. If the alibi defense had been put on,
Detective Noodwang and the other detectives who had
been present would have been called as rebuttal
i npeachnment wi tnesses for the state. Addi tionally,
the defendant, when he testified, agreed with ©Ms.
Tyrell that they go to the beach often, but disagreed
with her statenent that she didn't generally take
pi ctures when they went to the beach. He said that

Ms. Tyrell “always takes pictures, everywhere”: “[We
al ways, when we go to the beach, you Honor,
right....Flo has a camera.” EH. 224, 226. Thus, even

t he defendant contradicts Ms. Tyrell.
Robert Gordon was the |ast witness to testify at
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the evidentiary hearing about his alibi. He said he
was in Mam on the date of the nurder, with “ny
children’s nother.” EH 163, 178, 182, 202. He said
he had picked up Ms. Tyrell about 9:45-10: 00, and went
and bought sonme Panpers for his young son. EH 182.
Then he went to a supermarket, and then to “sone
Jamai can restaurant.” EH. 218. He appears to say they
were at the beach. EH. 222-227, but he never nentions
at the evidentiary hearing, nor apparently to his
| awyer, since his sister was not |listed as an ali bi
Wi tness, that he was at his sister’s having dinner.

What ki nd of a witness would M. Gordon have nade
in his own defense at his trial? To say that he would
be a difficult witness for any |lawer to control on
the stand would be an wunderstatenent. At the
evidentiary hearing, he was often unresponsive, often
ranmnbling. One would have to read all his testinony,
or a substantial part of it to see the frustration any
| awyer, any court, and probably a jury would have with
M. Gordon’s style of testinony. EH 162-229.

At the evidentiary hearing, he originally said he
had never nmet Susan Shore, never had even talked to
her, and that she was “lying” about him being at the
Dr.’”s apartnment. EH. 166, 202, 205, 2109. He | ater
changed his testinony when it becane apparent M.
Schaub had a report from the British Consulate in
Jamai ca, which reported he had been there with ©Ms.
Shore. EH. 219-220. He also agreed he had seen her at
the racetrack in Mam , but maintains they were not
friends, and “lI had no dealings with her”. EH 220-
221. He said he had never nmet and did not know co-
def endants Deni se Davi dson or Leo Cisneros. EH. 167,
205, 222. He said he was not with co-defendant Meryl
McDonald on the date of the nurder. EH. 167, but
agrees he was with him*“about two tines” in Tanpa. EH
203. He said the testinmony from Days |nn nmanager,
Cl ai re Dodd, who identified himas being at the Tanpa
Day’s Inn hotel on the day of the murder and al so on
January 18, 1994 was “a lie”. EH. 203-204. He said
t he neighbor of the victim Jeanette Springer, who
identified him as being outside the Thunderbay
Apartnments with Ms. Shore before Dr. Davidson arrived
home on the day of the nmurder was “lying”. EH. 204-
205. Clyde Bethel testified at trial that he was
asked and paid to come to Tanpa on two occasions wth
Gordon and MDonal d, and on both occasions, they all
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three met with “Carlos”, whom he identified at trial
as Leo Cisneros. At the evidentiary hearing, the
def endant said Clyde Bethel never said it was he, only
M. MDonald. EH. 206. Further, he said Patricia
Vega, who testified at the trial that she came up to
Pi nel l as County with Gordon and McDonal d, dressed |ike
a nurse, and was told to say she was Dr. Gordon’s
assistant if anyone asked, hadn’t said that, and “I
didn’t go anywhere with Ms. Vega.” EH. 206, and on and
on EH. 207-212.

I n essence, every piece of evidence that the state
asked about at the evidentiary hearing that |inked M.
Gordon to this crinme was untrue. He would have
testified at trial and would have had to state to the
jury that all this evidence, and nmuch nore he would
have been asked about at trial, was not true, just as
he did at the evidentiary hearing. And the defendant
was clear at the evidentiary hearing that he wanted to
testify and expected to testify and was quite angry
when M. Love announced at the end of the state’s case
that this would not happen, as he expected his ali bi
defense to be presented. EH 173-174, 175, 177, 178,
182-185, 193, 196, 197, 198-199, 201-202.

The problemw th defendant’s testinony is that it
contradicts witness after witness who testified in the
state’s case: M. Shore T. 1510-1663, M. Bethyl T.
1337-1414, Ms. Vega T. 1415-1469, Ms. Dodd T. 1070-
1108, Ms. Springer, T. 587-620 and others he wasn’t
asked about at the evidentiary hearing, but woul d have
been asked about at trial, and would have had to deny

what they said to support his alibi. He contradicts
all of many w tnesses who testified about the phone
calls to and from a cell phone provided by M.

Davidson to the defendants, and w tnesses who
testified about phone calls to a beeper provided by
Ms. Vega to the defendants. He contradicts 19 of the
nmoney transfers from Ms. Davidson (who sent the noney
usual ly under the name of Pauline White) to Gordon,
who signed for them in his own nanme, since
identification had to be provided on the receiving end
of a noney transfer, and fingerprints of Gordon’s and

Davi dson’s found on sone docunents of transfer. His
testimony, with all the contradictions, would have
been before the jury. It would not have been a pretty
si ght.

37



(PC-R 111/443-449).

While the trial court characterized the above testinony as
probl ematic, at best, the nore inportant question was whet her
Attorney Love's decision to abandon an alibi defense was a
conpet ent strategy to whi ch Def endant knowi ngly and
intelligently acquiesced. On that topic, the trial court

concl uded as foll ows.

Al'l of the above is pointed out to show why M.
Love did not want to put on an alibi defense. As he
stated nunmerous tinmes at the evidentiary hearing, in
hi s opinion, and everyone else’s who was famliar with
the case, the alibi defense had no chance of success.
EH. 316, 319, 332, 335, 336-337, 341, 343-344, 345,
348, 354, 355, 397-398, 401, 453. M. Schwart zberg
testified at the evidentiary hearing that he found the
ali bi defense so incredible, that he filed a notion to
sever his client’s trial from Gordon’s trial which he
intended to pursue until Gordon wthdrew his alibi
def ense. EH. 294, 319, 324.

Whil e the above exercise was interesting to show
t he weakness of the alibi defense, and perhaps to show
defendant’s credibility problenms should he have
decided to testify, that is not the real issue. The
real issue is did the defendant decide to abandon his
alibi defense, after discussing the issue with his
attorney(s). M. Love, the defendant’s lead trial
attorney, made it clear that the decision to put on an
ali bi defense was Gordon’s, and that he continued to
i nvestigate the defense, even when he thought it was
a dooned def ense. He eventually filed the Notice of
Intent to ClaimAlibi at his client’s insistence. He
made it clear, also, that it was his client’s decision
to withdraw his alibi defense, and proceed to a joint
trial with co-defendant MDonal d, presenting a joint
and conpati bl e defense. Love testified that he and
t he def endant, and sonetimes the co-defendant and his
attorney, had strategy sessions, and ultimately,
Gordon decided to waive the alibi defense. He nmade it
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clear that if his client had not wanted to withdraw
his defense, he would have proceeded with it at a
separate trial, as MDonald had filed a Mtion to
Sever in the event Gordon insisted on going forward
with his alibi defense. EH. 330-342, 343-348, 353-356,
397-400.

At the evidentiary hearing, the defendant
testified regarding this. VWhil e collateral counse
tried valiantly to pursue this issue as claimed in his
motion, that is that the defendant didn’'t know about
all the physical evidence, and thus could not make a
knowi ng, intelligent waiver, the defendant, while
acknowl edging the truth of that statenment, when
directly asked, continued to state that he did not
bel i eve he had withdrawn or waived his alibi defense,
and was quite surprised, actually angry, when he heard
M. Love announce that he was going to rest and not

call any w tnesses. He indicated he at all tines
wanted to testify and pursue this alibi defense, and
did not waive it. He indicated there had been no
strategy sessions where this was di scussed. He stated
when | discussed his waiver with him in open court
before the beginning of trial, he did not understand
what he (or |, apparently) was saying, because he
wanted to testify and pursue his alibi at trial, and
t hought that was what was going to happen. In

essence, his testinony was in conplete conflict with
his trial counsel. EH 173-185, 188-200, 201-202, 464.

VWile often times this court has only the
testinony of the defendant and his attorney in these
post conviction notions, in this case there is other
testimony and record evidence on this issue. At the
evidentiary hearing, the state called M. M chael
Schwartzberg, who had been the lead trial counsel
appoi nted for co-defendant MDonal d. Schwart zberg’'s
testimony was consistent with Love's. EH 292-295,
298- 301, 309-312, 313-319, 323-325.

Additionally, as to the wthdrawal of the ali bi
def ense, and the subsequent w thdrawal of the notion
to sever, this court discussed this in open court with
the defendant, in the presence of M. Love, M.
Schwartzberg, and M. MDonald. T.3-6, attached as
Exhibit B. There is no doubt in anyone’s m nd, except
the defendant’s, that he was doing exactly what had
been discussed, and agreed to previously. EH 319,
324- 325, 400-402. Al t hough the defendant says he
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didnt really wunderstand, both M. Love and M.
Schwart zberg t hought the defendant to be intelligent,
qui te capabl e of understanding the English | anguage,
and being abl e to understand what he was doi ng when he
agreed to withdraw the alibi defense. EH 344-345

319. This court also notes that during the course of
t he defendant’s testinony at the evidentiary hearing,
that while the defendant m ght be considered a
difficult client to handle, in that he wants to go
where he wants to go rather than answering the
attorney’s questions, he had no probl ens under st andi ng
t he questions that were asked. See entire transcri pt
of the defendant’s evidentiary hearing testinony. EH.
16- 228, 462-465.

Finally, regarding M. Gordon’s right to testify,
his |awer says they discussed this. EH. 348, and
al t hough M. Gordon denies the court made any inquiry
about his testifying or not, EH 201-202, the court
clearly asked both M. MDonald and M. Gordon,
outside the presence of the jury, if either one of
them wanted to testify. M . Gor don, after
acknow edging that he understood this was his
decision, stated it was his desire not to testify. T.
1962- 1965, attached as Exhibit C.

I n concl usion, the defendant has made no show ng
t hat counsel was ineffective for not putting on an
ali bi defense. First, it was not a good alibi, but
nore inportantly, the defendant clearly waived his
right to both testify and have alibi w tnesses call ed

in his defense. It was his decision. He made it,
after good advice of counsel. He cannot now be heard
to conplain for his own decisions. This issue is
deni ed.

(PC-R I111/449-452) (enphasis supplied). See Sweet v. State, 810

So. 2d 854, 861 (Fla. 2002), citing Maharaj v. State, 778 So. 2d

944, 959 (Fla. 2000) (holding that counsel's strategic reason

not to call alibi wtness could not constitute deficient

performance); Rose v. State, 675 So. 2d 567, 570 (Fla. 1996)

(same).

40



Even assuming trial counsel was deficient, Defendant coul d
not have been prejudiced by the failure to pursue an alibi which
flew in the face of eyewitness testinmony from nunerous
i ndi vidual s placing Defendant at the victims apartnment on the

date of the murder. As such, this issue was properly denied.
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| SSUE |V
VWHETHER THE TRI AL COURT PROPERLY DENI ED
DEFENDANT' S CLAI M OF | NEFFECTI VE ASSI STANCE
FOR FAILING TO SEEK A ERYE HEARI NG ON THE
ADM SSI Bl LI TY OF DNA EVI DENCE. (AS RESTATED
BY APPELLEE).

Here, Defendant nerely second guesses the trial strategy
adopted by Attorneys Love and Schwartzberg. Bot h defense
attorneys testified at the evidentiary hearing that they made a
strategic, infornmed decision not to challenge the DNA evidence
whi ch showed the victims blood on co-defendant MDonald’s
shirt. Their theory was that Gordon and MDonald went to the
scene to retrieve a docunent fromthe victim After they |eft
the scene, Leo Cisneros killed the victimand |ater planted the
DNA evi dence on MDonald s shirt. G ven this defense theory,
the DNA evidence was not an issue. In fact, the additional
presence of unknown DNA on MDonald's shirt served to bol ster
their claimof a set up.

Neverthel ess, Defendant now clains that counsel was
ineffective for pursuing this strategy and not challenging
whet her the population genetics wused in the statistical
testimony was generally accepted in the scientific community.
Again, this is mere second guessing of the strategy enpl oyed,

and cannot serve as a basis for granting postconviction relief.

See Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995)(standard
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is not how current counsel would have proceeded in hindsight).

The trial court’s order reflects the inadequacy of
Def endant’s position on this matter. First, had the defense
attorneys sought a Frye hearing, the trial court would have
rul ed agai nst them

Based on the totality of the experts’ testinony, had
t hey been call ed as experts in a Frye hearing, | would
have found that the problem of ethnic substructure
af fecting the popul ati on frequency cal cul ati ons, which
had caused the Vargus court, Vargus v. State, 604 So.
2d 1139 (Fla. 1st DCA, 1994) to conclude that Frye
could not be net in 1990 in a case involving a Puerto
Ri can defendant, had been sufficiently cleared up
before Gordon’s 1995 trial to admt Agent Vick’'s
testimony. In other words, had M. Love requested a
Frye hearing, and had the testinmony before this court
been what it was at the evidentiary hearing, | would
have found that there was, in 1995 the tinme of
Gordon’s trial, general acceptance in the scientific
community (forensic popul ation genetics), to permt
Agent Vick’s DNA testinony, including his popul ation
frequency testinony. EH. 21-126. Accordingly,
Gordon’ s counsel cannot be deened ineffective for not
pursui ng a notion which would have been deni ed.

(PC-R I11/453).

On appeal, Defendant only challenges the trial court’s
reliance on the State's expert testinony in reaching the
concl usi on that the popul ation statistics net the Frye standard.
Specifically, Defendant urges error because the trial court
relied on only one biased expert opinion without referring to

any Florida judicial opi ni ons, or scientific or |egal
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publications. However, the trial court also heard the testinony
of the defense expert who generally agreed with the State
expert’s opinion on the databases relevant to this specific
case. (PC-R 1V/615). Further, Defendant provides no opinions
or publications of any kind in support of his current position.
As such, the trial court’s conclusion regarding the outconme of
a Frye hearing on this matter is soundly based in the expert
opi ni on presented at the evidentiary hearing.

Moreover, regardless of the Ilikelihood of success of a
challenge to the adm ssibility of the DNA evidence, the trial

court additionally found no Strickland error based on this

claim

However, this Frye analysis is not the only thing
regarding this issue which causes this court to
resolve it agai nst the defendant.

If is clear fromthe testinmny of M. Love, and
M. Schwartzberg, attorney for co-defendant MDonal d,
that they nmade a strategic choice that the small
anount of blood on a sweatshirt that may have been
worn by M. MDonald, or as also contended by the
defense, planted at the motel room by co-defendant
Ci sneros, whomthe defense told the jury may have been
the actual killer, was nore hel pful to their case than
harmful. The reasons for this strategic choice were
several:

1. McDonald and Gordon were placed on the
grounds of the victim s apartnment at or near
the tinme of the nmurder by co-defendant Susan
Shore, and Gordon was additionally placed on
t he grounds by a nei ghbor, Ms. Springer, who
saw Shore and Gordon together on the grounds
before the doctor cane home. Others saw a
white, blond woman, and a bl ack man pl aying
catch with a small ball (a cricket ball,
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according to Shore), but did not get a good
enough | ook to make a positive
identification. Shore testified that when
t he doctor cane hone, Gordon went off with
himtoward his apartnent, and was not seen
again for approximately 20 mnutes. It was
the state’'s theory, corroborated by the
medi cal examiner, that this is when the
doctor was Kkill ed. Shore’s testinony was
very difficult to deny since it was
corroborated on several fronts.

The circunstances | eading up to the honi cide
showed t he defendants, Gordon and MDonal d,
comng to the Tanpa/ St. Petersburg area and
nmeeting wth co-defendants Cisneros and
Davi dson on sever al occasi ons.
Addi tionally, on one occasion, Gor don,
McDonal d, and state’'s witness, Clyde Bethyl,
went to the Thunderbay Apartnents to see an
apartnment exactly |ike the doctors, and
passed t hensel ves as father, son, and cousin
who expected to purchase a simlar unit.
Not only did Bethyl testify to this, but
Lisa Gubov, |leasing agent of Thunderbay
Apartnents, confirmed this and identified
Gordon and McDonal d. A mai ntenance man al so
identified Gordon as being in the clubhouse.
This ruse gave them an opportunity to see
t he actual |ayout of the doctor’s apartnent,
and they left with a sight plan of the
apartnent grounds, and a floor plan of the
doctor’s unit. This testinony, and
identification, corroborated Cl yde Bet hyl’s,
who was a friend of the defendants, and
testified at the trial regarding this and
many other incrimnating events. It would
have been difficult to deny or explain this
testi nony, except to not challenge it and
infer they needed this information to get
t he paper they were sent to retrieve.

Susan Shore, co-defendant, testified when
Gordon and MDonald returned to the car,
presumably fromthe doctor’s apartnment, they
were not out of breath, were not wet and had
no bl ood on themthat she could see, giving
rise to the defense contention that they
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went to the apartment to get a paper
regardi ng the divorce/custody battle of the
Davi dson’ s. Furthernore, Shore testified
that MDonald actually patted his stomach
when he returned to the car, said “l’ve got
it”, or “l"ve got the piece of paper” and
she heard a paper crinkle under his shirt
where he rubbed it. This testinony fit
quite nicely with the defense theory that
t hey had gone to the victims apartnment to
retrieve a piece of paper or a docunent that
M s. Davi dson wanted, and that they left the
apartment after they got the piece of paper,
and sonmeone else came in after them and
killed the doctor. The |awers were able to
effectively argue that if they had been
i nvolved in the nmurder, where signs of quite
a struggle were apparent, that they would
have been wet, had bl ood on them and showed
signs of a struggle, such as being out of
breath, etc.

A friend and co-worker of Ms. Davidson, Pam
WIlis, went to stay with her the night of

the nurder. She snelled snoke and asked
what it was. At first she was told it was
Leo snoking. However, | ater, she went to

t he bat hroom and found ashes from paper on
the floor, with a match nearby, and cl eani ng
f1uid. She asked Davidson the next day
about his, and was told it was old letters
fromthe doctor that she didn't want anyone
to read. This fit in with the defense
theory that it was the paper that Ms.
Davi son had wanted, and that the paper is
what the defendants were hired to get.

Gordon was seen at the Days Inn hotel in
Tanpa on the day of the nurder. He was
identified at trial by Claire Dodd, manager
of the Days Inn, who said a blond white
woman had conme in to rent a roomon the day
of the nurder. Her records indicated M.
Shore (not the nanme she used) had checked in
at 11: 02 a.m There were no roons cleaned
at 11:00 a.m, but Ms. Shore said she would
take a dirty one, as all she needed it for
was to take a shower. About an hour after
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Shore checked in, she saw a man she
identified as Gordon in the |obby, wth a
man she had seen the week before at the
hotel, again with Gordon, who had signed in
on January 18'" as R Gordon. The reason she
knew it was the same man she had seen wth
Gordon the week before was because the man
had been wearing a purple striped jacket the
week before when he was there. The jacket
was quite distinctive, and was identified at
trial as belonging to MDonald. It was
taken into evidence by the police, and the
j acket was identified at trial by M. Dodd,
al t hough she could not positively identify
McDonal d. The roomrented to and identified
by Susan Shore was the room where the
sneakers and gray sweatshirt, purportedly
purchased by Ms. Davidson the night before
the nurder, and worn by MDonald the day of
the murder, were |left behind, recovered by
the police and ultimately checked for bl ood,
hairs, and fibers. The shoes had specks of
human bl ood on them but the specks were too
small to test. The sweatshirt had the
victims DNA on it. It also had hair that
mat ched McDonald’s hair on it, and fibers
t hat matched the bat hrobe and sash found at
t he Davi dson nurder sight. The sash had
been used to bind the doctor. This evidence
was docunented by guest registrations, eye
wi tness testinony, and expert testinony.
The defendants couldn’'t say all this was
untrue, so they had to fit it into their
strategy that they were at the apartnent to
retrieve a docunent, and soneone el se, maybe
Ci sneros, had done the nurder.

Finally, as the attorneys for the defense
opined at the Huff hearing, there was
anot her smal | anount of blood on the
sweatshirt that could not be identified by
DNA testing as being the victinm s bl ood, and
thus, with this wunidentified blood, they
could tell the jury it mght be Cisneros’
bl ood, whom they suggested was the actua

killer and who planted the sweatshirt at the
hotel when he canme with M. Davidson to
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visit with Gordon and MDonald after the
mur der . This evidence, or |I|ack thereof,
all owed themto bolster their strategy that
Gordon and MDonald had gone to get the
paper, but had not nurdered Davi dson.

Wth all this incrimnating evidence, and nuch
nore, including cell phone and beeper records that
would seem to verify what was said by Shore and
ot hers, regardi ng Gordon’s and McDonal d’ s wher eabout s,
def ense counsel Love and Schwartzberg did not think
they could contend their clients were not at the
doctor’s apartnent, or at the Days Inn notel, but that
t hey went to the doctor’s apartnment for the purpose of
getting a piece of paper, which they did, and that
anot her or others, perhaps Cisneros, actually killed
t he doctor. They then delivered the piece of paper to
Davi dson and Ci sneros when they cane to the Days |nn
notel. The sweatshirt, with a few unnoti ced specks of
bl ood, and not wet (according to Shore) when the
mur der scene was very wet fromwater, and very bl oody,
actually helped, rather than hurt, the theory of
def ense, according to Love and Schwartzberg. Thus,
nei ther of themwanted a Frye hearing to exclude what
t hey thought hel ped the defendants’ case. EH. 296- 298,
298-309, 312-313, 319-322, Schwartzbert’s testinony;
EH. 349-352, 367-375, 394-397, 402-404, 406-408, 445-
446, Love’s testinony.

VWi | e there appears to be sonme question as to when
M. Love saw the actual DNA report, this is of no
consequence, since he knew fromwhen he took over the
case that a m nuscule anount of blood, identified as
comng from the victim was on a sweatshirt which
m ght have been worn by McDonal d, and that fibers from
articles inside the victim s residence were found on
the same sweatshirt, as well as MDonald s hair. He
al so knew about the wunidentified DNA. EH 385-387
388- 393, 406, 426-427, 430-434, 439-441, 442-444,

Further, the FBI report on DNA was dated June 22,
1994. EH. Exhibit 4, and the report on fibers and
hairs were dated June 9, 1994. EH. Exhibit 6. The DNA
report was furnished to the Public Defender’s office
as additional discovery on July 29, 1994. EH. Exhibit
8. M. Love said he saw Exhibits 4 and 6 early on
during his representation. EH. 436-440.

Whet her or not the def endant had actually seen the
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reports is uninportant. The defendant knew what the
bl ood, hair and fi ber evidence showed fromthe date of
hi s bond hearing. August 22, 1994, attended by the
def endant. EH. 466; Exhibit 9, introduced at the
evidentiary hearing. And, of course, if, as he
suggests, he was in Mam at the tinme of the nurder
he didn't need to be told there was no evidence
linking himto the nmurder scene. He would have known
it.

The best strategy to be put forth by the defense
is a decision that should be left to trained trial
| awyers, not defendants. Even so, the strategy here
appears to have been discussed with M. Gordon, and
agreed to by him To the extent that the testinony of
t he defendant and M. Love is in conflict, this court
finds M. Love’'s testinmony nore credible.

For all the reasons cited herein, Issue IV is
deni ed.

(PC-R I'l'1/454-459) (enphasi s supplied).

Thus, the trial court ultimately concl uded that the defense
attorneys nmade an informed strategic decision to which the
Def endant agreed. Consequently, no ineffective assistance of

counsel occurred. See Strickland v. Washi ngton, 466 U. S. 668,

690 (1984) (“[s]trategic choices nmade after thorough review of
law and facts relevant to plausible options are virtually
unchal | engeable.”).
| SSUE V

WHETHER THE TRI AL COURT PROPERLY DENI ED

DEFENDANT" S CLAI M OF | NEFFECTI VE ASSI STANCE

FOR FAI LI NG TO MOVE TO SEVER. (AS RESTATED

BY APPELLEE) .

Def endant argues that he is entitled to a newtrial because

his I awer did not seek to sever his trial fromthat of his co-
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def endant, McDonal d. In support of this argunent, Defendant
claims that severance would have permtted Attorney Love to
pursue other alibis, such as “...not guilty by nere presence, a
| esser included based on other facts or a non-death sentence
based upon a |esser degree of participation....” (1B 44).
However, this argunment ignores Defendant’s evidentiary hearing
testi mony wherein he denied being in Pinellas County at the tinme
of the murder and clainmed to have been in Mam. (PC-R V/706-
707) . These proposed theories also essentially mrror the
defense which was presented, i.e., that Gordon and MDonald
nerely took a docunent fromthe victimand Cisneros killed the
victimafter they had |l eft the scene. As such, no prejudice has
been denonstrat ed.

Moreover, as the trial court found

the defendant had an opportunity to have a

separate trial once co-defendant MDonald filed a

Motion to Sever based on Gordon’s Notice of Intent to

Claim Alibi. After discussion with is attorney(s),

and McDonal d and his attorney(s), Gordon decided to
forego his alibi defense and wthdrew it in open

court. At that point, an agreed upon joint defense
was to be presented. The defendant had no grounds to
sever.

Even the defendant presented his severance issue
as part of the alibi issue. Mtion, 12: HH 79-81;
Def endant’ s cl osing argunent, 4. Wt hout an ali bi
def ense, there is no doubt that a severance notion by
Gordon woul d have been deni ed.

There is one additional reason, not previously

di scussed, however, that should be added. Had the
defendant filed a notion for severance, MDonal d woul d
have been tried first. Gordon had waived speedy
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trial; MDonald had not. Love had been appointed only
two nmonths before the joint trial; Schwartzberg had

been appointed Ionger than Love. As M Love
testified, Gordon had told M. Love “no continuances.”
EH. 393. This may have been another notivation for

Gordon’s w thdrawal of his alibi, and MDonald s
consequent w thdrawal of his Mdtion to Sever. EH. 295-
296, 314-315, 323-325, 393-394, 401-402. (These EH
pages are just the pages dealing with the defendant
not wanting a continuance and not having any grounds
to sever without an alibi defense.)

Since M. CGordon decided not to pursue his alibi
def ense for whatever his reasons were, his severance
claimfails, as it is part and parcel of the Alib
i Ssue.

As an asi de, the defendant is wong to think that
if a severance had been granted, the scientific
evi dence agai nst McDonal d woul d not have been admtted
in his separate trial. The state’s theory was that
Gordon and MDonald had killed the doctor at the
behest of Ms. Davidson, and M. Cisneros. They were
all principals in the crine. Al'l the evidence the
state had agai nst McDonal d woul d have been adm ssi bl e
agai nst Gordon, if his trial had been severed, just
like it was all adm ssi bl e agai nst Ms. Davidson in her

severed trial. (M. Davidson’s trial was severed at
the last mnute because her attorney was ill, and
unable to do to trial on the date schedul ed. The
state elected to go ahead with the trial of MDonald
and Gordon, and tried Ms. Davison separately. In her
separate trial, she was convicted of first degree
murder. Before the illness, this court had denied her

Motion to Sever, finding she had no grounds to do so.)

(PC-R 111/460-461). As such, this claimwas properly deni ed.
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| SSUE VI

WHETHER THE TRI AL COURT PROPERLY SUMMARI LY
DENI ED DEFENDANT' S CLAIM OF | NEFFECTI VE
ASSI STANCE FOR FAI LURE TO OBJECT TO ALLEGED
OPI Nl ON TESTI MONY OFFERED BY MARY ANDERSON
AND DETECTI VE M CHAEL CELONA CONCERNI NG THE
LOCATI ON OF CO- DEFENDANT DENI SE DAVI DSON S
CELL PHONE DURING CERTAIN CALLS. (AS
RESTATED BY APPELLEE).

Def endant suggests trial counsel was i neffective because he

failed to object to testinony concerning the |ocation of

Co-

def endant Deni se Davidson’s cell phone during calls nade to

Gordon and McDonal d. The trial court’s order summrized this

claimas foll ows:

...[Dlefendant objects to the testinmony of Mary
Anderson and that part of the testinony of Detective
M chael Celona who testified at trial regarding

roam ng areas, location of <cell sites regarding
cellular phones, and the location of individuals
pl aci ng certain cellular phone calls.... 2

The gist of this issue is that this type of
testimony required expert w tnesses, and none of the
three witnesses had the expertise to render the
testimony they did. He says counsel was ineffective
for failing to make objections to exclude this
testi nmony.

The state’s Response, 14-17, is very thorough as
to exactly what each witness testified to, and gave
explicit record pages to support their response.

It is apparent that Ms. Anderson sinply assisted
the jury in wunderstanding Cellular One's billing

2ln t

he trial court below, Defendant also chall enged Detective
Noodwang’s testimony identifying the voice on certain
evidentiary tapes of phone calls as being that of co-defendant,

from

Meryl McDonal d. However, this argunment has not been raised on
appeal to this Court; and is, t herefore, barr ed
consi derati on.
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system and Ms. Davidson’s cellular phone billing in
particul ar. She had been enpl oyed at Cellular One for
8-1/2 years, and was the director of security. T.
1804. While she probably could have been qualified as
an expert, based on her training and experience, she
was not offered as an expert. Counsel can’'t Dbe
faul ted for not making an objection that she was not
qualified as an expert when the state would sinmply
have qualified her. But her testinony was really not
expert testinony, but nerely that of a fact wtness
explaining a part of the evidence in the case, i.e.
t he phone records.

Detective Celona used the maps of Cellular One
phone conpanies’ cell site areas for Tanpa and St.
Pet ersburg, which had been identified by Ms. Anderson.
T. 1820-1821, and conpared them with the records of
the cellul ar phone calls nade fromthe cellul ar phone
Ms. Davi dson gave to Gordon and McDonald to determ ne
the | ocation of the actual phone from Decenber 27,
1993 thru January 25, 1994. T. 1860, 1869-1888. He
al so found the | ocation of the phone for the twenty-
five calls made on January 25, 1994, the day of the
murder. T. 1888-1899. This is not expert testinony,
but testinmony anyone could have given based on the

phone billings and the nmaps. He, as the |ead
detective in this case, nerely assisted the jury to
under stand what the evidence showed. There was no
obj ecti on counsel could have nmade t hat woul d have been
sust ai ned.

(PC-R 111/462-463).

G ven the factual findings of thetrial court onthis claim
Def endant is not entitled to relief. The challenged testinony
was properly adnmtted without the need of expert assistance

See e.qg., Alvarez v. State, 792 So. 2d 1255, 1257 (Fla. 3d DCA

2001) (detective testified that cell phone was used to call

victim s nunber on day of robbery); and Mackerley v. State, 754

So. 2d 132, 134 (Fla. 4" DCA 2000)(FDLE agent testified
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regardi ng phone records).
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| SSUE VI |

WHETHER THE TRI AL COURT PROPERLY SUMVARI LY

DENI ED DEFENDANT' S CLAIM OF | NEFFECTI VE

ASSI STANCE FOR FAILING TO SEEK A SEPARATE

PENALTY PHASE JURY. (AS RESTATED BY

APPELLEE) .

Def endant provi des no | egal grounds to support the argunment
t hat counsel should have sought a separate penalty phase jury.
Rat her, Defendant sinply states that the fact that he coul d have
used various defenses, such as nere presence and |esser
partici pation, woul d have confused the jury in the joint penalty
phase. This statenment ignores the testinony of Attorneys Love
and Schwartzberg concerning the strategy they chose to present
to the jury. This claim also ignores the fact that the
Def endant took the stand at the evidentiary hearing and
testified that he was in Mam at the tinme of the nurder.
Therefore, no factual basis exists to allow Defendant to pursue
any other alibi. Under these circunstances, this claim was
properly summarily deni ed.
The trial court agreed there was no nerit to this claim

explaining its ruling as foll ows:

I n defendant’s Motion, 14, he argues that tria

counsel shoul d have requested a separate penalty phase
jury fromthat of co-defendant McDonald. At the Huff

hearing, | challenged collateral counsel to point ne
to a case that said | would have had to grant such a
request. He was unable to do so. HH 91-92. As this

court stated at the Huff hearing, if MDonald and/ or
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Gordon had tinely requested separate penalty phase
juries, that request would have been denied. HH 90-
95. While there m ght be circunstances to grant co-
def endants separate penalty phase juries, there was no
reason to do so in this case, and | would not have
done so, even if requested. Counsel can’t be faulted
for not filing futile notions.

Additionally, while the Florida Suprene Court did
state that Gordon’s identical request on appeal was
procedurally barred, before t hey began t hat
di scussion, they stated that his request for not only
a separate penalty phase jury, but also a separate

jury for each defendant, was “without nerit.” Gordon
v. State, 704 So. 2d 107, 113 (Fla. 1997), enphasis
m ne.

This issue is summarily deni ed.

(PC-R | 11/464).
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| SSUE VI 11

WHETHER THE TRI AL COURT PROPERLY SUMVARI LY
DENI ED DEFENDANT' S CLAIM OF | NEFFECTI VE
ASSI STANCE FOR FAILING TO SEEK A M STRI AL
BASED ON ALLEGED PROSECUTORI AL M SCONDUCT
DURI NG CLOSI NG. (AS RESTATED BY APPELLEE).

Def endant argues that summary deni al was inappropriate for
his claim that the State argued facts not in evidence in
closing. However, the trial court ruled that no objection would
have been sustained. Moreover, Defendant candidly admts that
trial counsel did object to the State's closing, (PP. 78),
al beit unsuccessfully. Thus, no deficient performance or
prejudi ce can be denonstrated on these facts.

The trial court summarized the context of all parties
cl osing argunents as foll ows:

I n defendant’ s Motion, 15, he says trial counsel

was ineffective for failure to object and ask for a

m strial during the state’s closing argunent, wherein
M. Fred Schaub said “He knows where that nurder

weapon was and he knows what it is..... Gordon cane out
of Davidson’s apartment, but he was by hinself.” He
says, “These comments constitute prosecutori al

m sconduct as there was no evidence that established
Gordon knew anything about a nurder weapon nor had
ever been in the victinms apartnent.” The Response,
19-20, suggests that M. Schaub, the lead trial
assi stance state attorney, was nerely responding to
Gordon’s first closing argunent, and his comrent was
an invited response.

Because nei t her def endant put on any evi dence, the
closing argunment order in the guilt phase was as
fol | ows:

1) \V/ g Schwart zberg for co- def endant
McDonal d;
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2) M. Love for co-defendant Gordon

3) M. Schaub for the State;

4) M. Schwartzberg, rebutting closing for
McDonal d;

5) M. Love rebuttal closing for Gordon.

In his initial closing argunment, M. Love stated
that state’'s w tness and co-defendant, Susan Shore
had testified that neither Gordon nor McDonal d brought
back any nurder weapon that she saw, and Detective
Cel ona had not found any nmurder weapon at the scene.
T. 2070-2071. This, of course, fit wth the
def endant’ s strategy that Gordon and McDonal d went to
the doctor’s apartnment to retrieve a paper from Dr.
Davi dson, and someone else nmurdered him (and
presunmably took the nurder weapon with himher).

M. Schaub, in his closing, discussed the m ssing
mur der weapon and suggested M. MDonald nmy have
thrown it in the | ake behind the doctor’s condo since
he canme back to the car after Gordon did. He al so
suggested that since a camera was nmissing from the
doctor’s apartnent, but had not been seen by M.
Shore, or recovered by the police, it m ght have been
t he nmurder weapon and it m ght have been thrown in the
| ake. T. 2114-2116. This was all fair coment on
reasonable inferences from the evidence, and in
response to Love’'s argunent as to their being a |ack
of any nurder weapon connected to Gordon or MDonal d.

As to Gordon’s conplaint re Schaub stating that
“Gordon came out from Dr. Davidson’s apartnment but he
was by hinmself,” T. 2114, there is no question it was
the state’s theory that both Gordon and MDonal d were
involved in the actual killing of Dr. Davidson. And
the testinmony that Gordon went with Dr. Davidson in
the direction of Dr. Davidson's apartnent, coupled
with the nurder scene which included binding, gagging
beati ng, hog tying and eventual drowning of the victim
supports the state’'s theory that it took at |east two
people to pull off this particular nurder. As stated
at the Huff hearing, HH 100-102, this court found the
hei nous, atrocious and cruel aggravator as to
def endant Gor don. HAC can’t be found vicariously.
The Fl orida Suprene Court upheld this aggravator as to
Gordon, actually citing this court’s order, which
found both defendants were involved in the actual
killing of the victim Gordon v. State, 704 So. 2d
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107, 116 (Fla. 1997). The Court, after reviewing this
court’s discussion of the hei nous, atrocious and cruel

aggravat or, st at ed, “Qur review of the record
indicates that this is an accurate statenent of the
evi dence adduced at trial.” Gordon, 116. Schaub’ s

closing argunment conplained of was, therefore, a
reasonabl e inference fromthe evidence.

Since there is no objection Gordon’s counsel coul d
have made that this court would have sustained
regarding the specific argunment conplained of in
def endant’ s Mot i on, counsel can’t be deened
ineffective for filing to object. | ssue VIII is
summari |y deni ed.

(PC-R 111/464-466) (enphasi s supplied).
Finally, the specific comments now chal | enged on appeal were

addressed by this Court in MDonald v. State, 743 So. 2d 501,

505 n.9 (Fla. 1999). There, this Court determ ned that the
comments neither rose to the |level of fundanmental error nor so
tainted the jury s verdict so as to warrant a new penalty phase

See McDonal d, 743 So. 2d 501, 505. Under these circunstances,

summary deni al was appropri ate.
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| SSUE | X
WHETHER THE TRI AL COURT PROPERLY DENI ED
DEFENDANT’ S CLAI M OF | NEFFECTI VE ASSI STANCE
FOR FAILING TO THOROUGHLY | NVESTI GATE AND
PREPARE. (AS RESTATED BY APPELLEE).
Def endant maintains trial counsel was ineffective in
investigating and preparing his case for trial. The | ower
court’s order detailed the exact steps taken by Attorney Love in

preparation for Defendant’s trial.

I n hi s Mot i on, 15-17, def endant al | eges
ineffective assistance of counsel for failing to

i nvestigate and prepare for trial. He alleges counsel
“barely met wth the defendant to discuss trial
strategy.” He further states that “counsel was so

deficient in his preparation that he was either
unaware that no scientific evidence existed that
pl aced defendant Gordon at the scene or failed to

advi se Gordon of this fact.” Finally, he suggests
that this “lack of knowl edge and/or failure to
communi cate wth the defendant resulted in the
def endant waiving his alibi without a full, voluntary

and intelligent understanding of the facts and
evi dence against him As such, trial counsel was
i neffective.” Mtion, 15-16.

The state’s Response, 20-23, lists the various
things trial counsel did after being appointed to this
case when the public defender withdrew. Mst of this
information conmes from the Pinellas County Justice
I nformati on System - Case Progress Docket, which was
attached to the state’s Response as Exhibit 1.

The court granted an evidentiary hearing on this

issue as it intertwwned with issues IIl - Alibi, IV -
Frye hearing, and V - Severance. See Exhibit A,
at t ached.

Using the Case Progress Docket, we |earn that
originally, on March 1, 1994, the public defender’s
of fice was appointed to represent the defendant. The
i ndi ctmnent was returned March 21, 1994. The public
def ender noved to withdraw and |ead counsel Robert
Love was appointed on April 6, 1995. M. Love
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requested co-counsel, and M. Charles Holloway was
appoi nted by the court on May 4, 1995.

The public defender’s of fi ce demanded di scovery on
April 20, 1994 and it was provided. R 16-31. After
t hat, additional discovery was provided to either the
public defender’'s office, or to M. Love on nany
addi ti onal occasions. R. 36-37, 42, 477-746, 1842-
1844, 1864, 1885, 1888-1889, 1921.

The public defender’'s office took nultiple
depositions and filed twenty-three in the court file.
See Case Progress Docket. They inspected the
evi dence. R. 1562. M. Love and M. Holloway took
addi ti onal depositions, and filed fifteen in the court
file. See Case Progress Docket.

The public defender had an i nvestigator, M. Ral ph
Phl eiger. He talked to the defendant on nore than one
occasion and thoroughly investigated defendant’s
various alibis, including that he was at the
Gul fstreamracetrack in Mam , along with M. MDonal d
where he had won noney on a horse naned Island Del ay.
It turned out the horse had not run on January 25,
1994, EH. 239-240. The defendant also thought he
m ght have been at Tire Kingdom on the date of the
mur der . The only problem was that in checking out
Tire Kingdonm s records, they had invoices show ng he
had been there, or at |east there was an invoice mde
out in his name for work on M. Tyrell’s car on
January 24, and January 26. 1994. EH. 242-243. He
al so check out the alibi that M. Gordon and Ms.
Tyrell had been to the beach, but was unable to obtain
anything to verify this, other than the statenent of

Ms. Tyrell and M. Gordon. EH. 249-253. The
defendant, in his testinony denied ever neeting M.
Phl ei ger. EH. 213-218. The court finds this

testi mony by Gordon incredul ous.

Despite this thorough i nvestigation by the public
def ender’s office, M. Love filed notions for his own
investigator. R 1763-1764. M. Love’s investigator,
M. Barnes, rechecked the defendant’s ali bis. EH
332-334.

M. Love expl ai ned at the evidentiary hearing t hat
when he took over the case fromthe public defender’s

office, it was 70-80% prepared “as far as taking
depositions and doing that type of work”. EH. 329-
330. He had access to the entire public defender’s

file, and read Phleiger’'s reports and talked to him
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and Mary Oberneyer, one of the public defenders
assigned to the case, regarding defendant’s alibi, as
well as other parts of the case they had worked on.

EH. 330-332, 334-335, 353-354, 356-357. M. Love
spent a |ot of time preparing the case for trial, EH

338, but was limted to two nonths to prepare as he
had been appointed April 6, 1995 and the trial began
June 6, 1995, and M. Gordon told him “No
conti nuances”. EH. 393. He spoke to some of the
potential alibi wtnesses hinself. EH. 375-376.

Al t hough M. Gordon was sonmewhat difficult to dea

with, EH  377-379, he saw him personally on severa

occasions (his request for attorney’s fees say siXx
times). EH 379-380. M. Gordon acknow edges he saw
M. Love on nore than two occasions. EH 188-189. He
filed a Notice of Intent to Claim Alibi, but later
withdrew it, both at his client’s insistence. He
devel oped his theory of the defense, in conjunction
with his client, and with MDonald and counsel for
McDonal d. See, Issue IV, supra.

M. Love billed the county for 241.50 hours on
this case for which he was paid. R 2547-2549, 2552,
and M. Holl oway, counsel for the penalty phase and
co-counsel during trial, was paid for 153.50 hours of
work on this case. R 2511-2520.

M. Love's preparation was hindered by his
client’s demand that the case not be continued. EH
393-394; see also Issue V, supra. Gordon can’t now be
heard to conplain that nore tine wasn’t spent or nore
done for him

As to the Alibi, Frye Hearing, and Severance
| ssues, which are really what Issue |X principally
conplains of, this has been discussed in detail in
this order. See, Issues Ill, IV, V, supra. M. Love
and M. Holl oway did the best they could to prepare a
conplicated case, for a difficult client who insisted
they go to trial only two nonths and one nonth after
they were appointed. Fortunately, with the joint
def ense, they had the benefit of the work al so done by
M. Schwartzberg and M. Witts, co-counsel for M.
McDonal d. This issue is denied.

(PC-R I11/466-470). As such, the trial court determ ned that

Def endant recei ved effective assi stance of counsel at trial.
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Nonet hel ess, Def endant rehashes hi s argunents concerni ngthe
strategic choices of trial counsel in pursuing a defense that
t he nurder happened after Defendant and codefendant MDonal d
| eft the scene and refusing to challenge to the DNA evidence
i nking McDonal d to the scene in support of that defense. Once
again, this is mere second guessing of the strategy enpl oyed by
def ense counsel

Wth the benefit of hindsight, Defendant continues to urge
that a defense of nere presence or participation in a |esser
of fense woul d have been the best course. However, Defendant is
foreclosed from relying on these possible defenses where his
testimony at the evidentiary hearing flatly clainmed that he was
in Mam and nowhere near the victinm s apartnent at the time of
the nmurder. Consequently, Attorney Love cannot be found
deficient for failing to pursue an obviously false theory of
def ense which is not even supported by the testinmony of the

Def endant hi msel f .
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| SSUE X

WHETHER THE TRI AL COURT PROPERLY SUMMARI LY
DENI ED DEFENDANT’ S | NEFFECTI VE ASSI STANCE
CLAI M FOR FAI LI NG TO SEEK TO EXCLUDE RESULTS
OF DNA TESTING WHERE THE MATERI AL WAS
DESTROYED DURI NG TESTI NG. (AS RESTATED BY
APPELLEE) .

Once again, Defendant challenges his trial counsel’s
decision not to challenge the DNA evidence admtted during
trial. While calling into question the credibility of FBI agent
M chael Vick regarding the testing procedures enployed because
t he sanples were used up during the tests, Defendant has failed
to state a claimfor which relief m ght be granted.

As summari zed by the trial court’s order

In his Mdtion, 17-18, defendant seens to say his
counsel was ineffective in that he filed no notion
regarding the “destruction” of the blood from the
sweatshirt, consumed in the DNA tests.

The Response, 23-26, and the trial testinony of
Agent Vick, shows that the blood stains were very
smal | and that sonme, for exanple the blood specks on
the shoes that may have been worn by MDonald, were
too small on which to conduct DNA tests, or even bl ood
type. T. 1223, 1230. The sweatshirt that may have
been worn by co-defendant MDonald had two small
bl oodstains that were tested. One had the DNA
mar ki ngs of Dr. Davidson, T. 1227, and the other had
a conbination of two blood sources, one which was
simlar to Dr. Davidson’s and the other dissimlar to
Dr. Davidson’s, and thus, unknown. T. 1231. It should
be noted that Agent Vick did not have any blood
sanples from any of the co-defendants to test agai nst
t he unknown bl ood. T. 1231. The small anmount of bl ood
was totally consumed by the DNA analysis. T. 1236.

This court is well aware that small amounts of
bl ood which are tested for DNA are usually consuned in
doing the test. However, the tests done on the bl ood
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sanples may still be available to be conmpared with
anyone, including Gordon, should such a request be
made. DNA tests produce actual printouts of the DNA
mar ki ngs which my have been kept by the FBI.
However, no such request has been nade, at | east not
to this court. O course, as the state pointed out in
the state’'s Response, 25, even if this blood was
identified, and it was not Gordon’s, this would not
establish the defendant’s innocence.

Assum ng t he actual bl ood fromthe gray sweatshirt
is not now available for additional testing, this
still does not give the defendant relief. It is his
burden to show bad faith on the part of the state in
destroyi ng evidence. Arizona v. Youngbl ood, 488 US 51
(1988); Merck v. State, 644 So. 2d 939 (Fla. 1995).
And where, as here, a chem st nust wuse all the
material available to perform his test, the courts
have not found bad faith on the part of the state.
State v. T.L.W, 457 So. 2d 566 (Fla. 2d DCA 1984).

Al t hough | did not grant an evidentiary hearing on
this issue, collateral counsel asked M. Love, at the
evidentiary hearing, if he considered a motion “to
preserve evidence to do your own testing.” M. Love
testified that, as long as there was nothing to
incrimnate M. Gordon, he did not want to have
anything tested. EH. 409-410. Perhaps he feared the
results?

Since the blood was consumed during the DNA
testing and this was not done in bad faith, the
def endant has not shown anything defendant’s counse
shoul d have done. It must be renmenbered that the
unknown blood sanple was inportant to the joint
def ense that McDonal d and Gordon went to the doctor’s
residence to get a paper and that soneone el se, maybe
Leo Cisneros, nmurdered him See, Issue |V, supra. |If
the DNA test on the unknown sanple had been conpared
to the bl ood of McDonal d or Gordon, which it never has
been, and if a match had been obtained as to either of
them that woul d have been devastating to the defense.
M. Love had nothing to gain and everything to | ose to
request that Gordon’s (or MDonald s) blood be
conpared to the unknown bl ood.

| ssue X is without nmerit and is deni ed.

(PC-R | 11/470-471).
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Thus, wher e Def endant can denonstrate no prejudice resulting
from the consunption of the DNA sanmples during testing, he is

entitled to no relief.
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| SSUE XI
WHETHER THE TRI AL COURT PROPERLY SUMVARI LY
DENI ED DEFENDANT'S CLAIM THAT H'S RIGHTS
PURSUANT TO THE VIENNA CONVENTI ON WERE
VI OLATED. (AS RESTATED BY APPELLEE).
Def endant urges error resulted from the summary denial of
his claimthat as a Jamaican citizen he was denied the right to
contact the Jammican Consulate conferred by the Vienna

Convention. This claim has been rejected by this Court. See

Darling v. State, 808 So. 2d 145, 165-166 (Fla. 2002), citing

Maharaj v. State, 778 So. 2d 944, 959 (Fla. 2000).

In Darling, this Court concluded as follows:

It is unclear that the Vienna Convention creates
i ndi vidual rights enforceable in judicial proceedings.
(FN19)

(FN19.) As observed by the Seventh Circuit
in US. v. Lawal, 231 F.3d 1045 (7th
Cir.2000):

Whil e sonme courts, including ours, have had
t he opportunity to deci de whether Article 36
creates individual rights enforceable in
judicial proceedings, all have sidestepped
the issue. See Breard v. Greene, 523 U S
371, 376, 118 S.Ct. 1352, 140 L.Ed.2d 529
(1998) (per curiam; United States V.
Chaparro- Al cantara, 226 F.3d 616, 623-24
(7th Cir.2000); Uni t ed St at es V.
Cordoba- Mbsquera, 212 F.3d 1194, 1196 (11th
Cir.2000) (per curiam; United States v.
Lonber a- Canorlinga, 206 F.3d 882, 885 (9th
Cir.2000) (en banc); United States v. Li,
206 F.3d 56, 60 (1st Cir.2000). Li kewi se,
we need not decide the issue today because
it does not affect our disposition of this
case.
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Ct. Mharaj v. State, 778 So. 2d 944, 959 (Fla.
2000) (observing that Mharaj's claim that the State
had failed to conply with its international obligation
to informthe British Consul that a British citizen
had been charged with a capital crime, as required
under the Vienna Convention, failed not only because
the issue was, in that case, procedurally barred, but
al so because Maharaj had "failed to establish that he
has standing, as treaties are between countries, not
citizens") (citing Matta-Ballesteros v. Henman, 896
F.2d 255 (7th Cir.1990)). Indeed, the preanble to the
treaty reflects the recognition "that the purpose of
such privileges and inmmunities is not to benefit
i ndi vidual s but to ensure the efficient perfornmance of
functions by consular posts on behalf of their
respective States." Vienna Convention, preanble, 21
US T. at 79.

However, we need not reach that issue where, as
here, Darling has failed to show that he was
prejudi ced by the clainmed violation. As was stated in
Breard v. Greene, 523 U S. 371, 118 S.Ct. 1352, 140
L. Ed. 2d 529 (1998), "it is extrenely doubtful that the
violation should result in the overturning of a final
j udgnment of conviction w thout sonme show ng that the
violation had an effect on the trial."” 1d. at 372,
118 S. Ct. 1352.

See Darling, 808 So. 2d 145, 165-166.

Simlarly, in this case, the trial court noted that the
State argued “defendant fails to allege how this prejudiced him
or how the outcone would have been different had he been
notified of the right or if he had contacted the Consul ate and
Ambassador.” Then, at the Huff hearing, coll ateral counsel said
only this, “Judge, I'll rest on what | have in my notion.” HH,

120. (PC-R I11/472).
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Now, on appeal, Defendant argues, alternatively, that a
showi ng of prejudice is not required or that the prejudice cane
from the fact that conflict counsel was appointed for the
Def endant prior to trial. Nei t her of these argunents have
merit.

First, Defendant relies on a decision of the International
Court of Justice (1CJ) in support of his argument that prejudice
is immterial with regard to a violation of the Vienna

Conventi on. ee LaGrand Case (CGermany v. U.S.), 2001 I.C.J.

104, —June 27, 2001). However, the LaG and decision ruled only
t hat the Vienna Convention confers individual rights which may
be invoked in the ICJ by the national State of the detained
person, (paragraph 77), and that procedural bars should not be
used to prevent courts from considering the effect of a
violation of the Vienna Convention on a defendant’s trial.?3
(Paragraphs 90 and 91).

Further, the quotation cited in Defendant’s brief stating

it is immterial whether the LaGrands would have foll owed

s Not ably, the ICJ also pointed out that the “procedural
default” rule itself does not violate the Convention. ( See
Par agraph 90). As such, the State would submt that it can
continue to properly rely on the procedural bar present in the
instant case. See Maharaj v. State, 778 So. 2d 944, 959 (Fla.
2000) (an al | eged viol ation of the Vienna Convention should have
been rai sed on direct appeal, but since the issue was not tinely
pursued, it is procedurally barred).
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t hrough on their rights to contact their consulate is taken out
of context. (1B, p.64). This assertion was made by the ICJ in
rendering its conclusion that the United States had violated its
i nt ernati onal obligations to Germany under the treaty.
(Paragraph 74). Nothing in the opinion suggests that a
viol ation of the Vienna Convention is sonehow a per se violation
entitling Defendant to any relief in a state court crim nal

proceeding. See e.qg., Bell v. Virginia, 563 S.E. 2d 695, 706-707

(VA. 2002)(The 1Cl did not hold that the Vienna Convention
creates legally enforceable rights that a defendant nay assert
in a state crimnal proceeding to reverse a conviction.)?

Here, the trial court ruled that no prejudice had been
denonstrated as a result of any violation of the Vienna

Convention. As such, the holding in the LaG and decision does

“AAdditionally, in the event of a violation of the Vienna
Convention, the 1CJ would allowthe United States to review the
conviction and sentence, taking the violation into account,
| eaving the choice of means for carrying out the obligation of
conpliance to the United States. Thus, the I C) acknow edged
t hat procedural rules, such as harm ess error analysis, would
still govern any anal ysis of a Vienna Convention violation. See
Bell, 563 S.E. 2d 695, 706-707 (citations omtted). For exanpl e,
if the authorities violated Bell’'s rights under the Vienna
Convention by taking his statenment prior to informng himof his
rights to consul ar notice and access, any such error could still
be deemed harmess in the face of overwheln ng evidence of
guilt. See Bell, 563 S.E.2d at 707. This sanme anal ysis applies
equal ly to Defendant’ s case.
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not apply to this case.?®

Mor eover, Def endant nerely specul ates that di fferent counsel
woul d have been better prepared. As the trial court failed to
find any deficiency on the part of Attorney Love, no basis
exi sts for argui ng that anot her attorney could have done better.
Mor eover, to argue that some unknown attorney would have been
nore effective is nothing other than pure specul ation which
cannot support a finding that Defendant is entitled to a new
trial. Consequently, the trial court properly sunmarily denied

this claim

SAlternatively, should this Court determine that the LaG and
deci si on sonmehow applies to the instant case. The State would
argue that the decision of the 1CJ is not retroactive based on
Wtt v. State, 387 So. 2d 922, 931 (Fla. 1980), which would not
allow “...an alleged change of law [to] be considered in a
capital case under Rule 3.850 unless the change: (a) emanates
from this Court or the United States Supreme Court, (b) is
constitutional in nature, and (c) constitutes a devel opment of
fundanment al significance.” See also Valdez v. Okl ahoma, 46 P.2d
703, 708-709 (OK 2002) (LaG and decision not retroactive).
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| SSUE Xl |

WHETHER THE TRI AL COURT PROPERLY SUMMARI LY
DENI ED DEFENDANT" S CLAI M THAT THE STATE AND
FEDERAL GOVERNMENTS CONSPI RED TO PRESENT
FALSE TESTI MONY AGAI NST H M (AS RESTATED
BY APPELLEE) .

Her e, Defendant reiterates that Susan Shores’s testinony was
obt ai ned through allegedly malicious prosecution, that the DNA
evi dence was inproperly admtted and that Attorney Love should
have noved to sever Defendant’s case from McDonal d’s and pur sued
a different theory of defense. Each of these argunents has been
addressed above.

Additionally, Defendant argued below that the State
conspired to present false testinony against him through the
testi mony of Agent Vick. This claim was denied by the |ower

court as foll ows:

In his Motion, 18-19, the defendant suggests that
Agent Vick testified that certain evidence had been
| ost, but that the specific testinony about this does
not appear in the trial transcript. Col | at er al
counsel says, “The Def endant specifically alleges that
his Due Process Rights have been viol ated based upon
a conspiracy by and anong the Office of the State
Attorney and any and all state and federal |aw
enf or cenent agenci es i nvol ved in t he arrest,
investigation and prosecution of him The Defendant
further specifically alleges that the tapes of the
trial testinony wll specifically show that this
testimony of Agent Vick will appear as stated in this
paragraph and that the defendant is entitled to a new
trial.” Motion, 18-19 (enphasis in original notion).

Not surprising, the state was uncertain what was
being alleged, and thus, included the entire trial
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transcript of Agent Vick’s testinony as an exhibit to
their response, which indicated not that evidence was
| ost, but consuned in testing. Response, 28.

At the Huff hearing, collateral counsel indicated
t he defendant was saying the transcript testinony was
not correct and that “tapes” of the trial would
establish this. HH, 122-126.

Of course, no such “tapes” of the trial have been
produced to date, nor is this court aware of the
exi stence of any such tapes. Additionally, it has not
been suggested just how whatever testinony was “lost”
woul d require anew trial. Whatever the testinony of
Agent Vick was, whether it was as in the transcript,
or as M. Gordon renenbers, the jury that convicted
t he defendant, and recommended he be sentenced to
deat h heard whatever M. Vick said at the trial. The
def endant di scussed this at the evidentiary hearing,
even though an evidentiary hearing was not granted on
this issue. His testinony at the hearing seened to be
saying M. Vick “lied” because of the state of the
case law in existence at the time. HE, 185-188. This
testinmony made little sense. This issue is wthout
merit, and is denied.

(PC-R 111/472-473). However, Defendant appears to have

abandoned this claimon appeal. Thus, no relief is warranted.
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CONCLUSI ON

Based on the foregoing argunments and authorities, the
j udgnment and sentence should be affirmed.
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