CLBRK, SUPREME COURT

BY.
IN RE: AMENDMENTS TO THE CASE NUMBER: SCOQ“\Q?)O
FLORIDA RULES OF CRIMINAL
PROCEDURE
EMERGENCY PETITION OF

THE FLORIDA BAR CRIMINAL PROCEDURE RULES COMMITTEE

John F. Harkness, Jr., Exeeutive Director of The Florida Bar, and Raymond
J. Rafool, II, Chair of The Florida Bar Criminal Procedure Rules Committee, file
this Emergency Petition pursuant to Fla. R. App. P. 2.130(a).

Pursuant to its Fast Track procedures, the committee proposes Fla. R. Crim
P. 3.203 and amendments to Fla. R. Crim P. 3.704, reflected on the Table of
Contents attached hereto as Attachment “A”, which includes the voting record of
the committee. The Florida Bar Board of Governors approved the proposed
amendments on March 15, 2002, by a vote of 32 in favor and 0 opposed. The
proposed amendments are attached as Attachment “B”. Copies of the referral
memoranda concerning these proposals are contained in Attachment “C”. The
Committee believes that the adoption of these Rules will significantly improve the
Florida Rules of Criminal Procedure by correlating the Rules with new legislation.

The recommended amendments and rationale are as follows:

1. Rule 3.203 - Defendant’s Mental Retardation As A Bar To The
Imposition Of Death Sentence.

Proposed Fla. R. Crim P. 3.203 is a new rule. The Committee found that an
amendment under the Fast Track procedure was necessary to implement Senate
Bill 238 (Death Penalty - Mental Retardation), effective July 1, 2001. The bill
created a new defense and prohibited the imposition of the death penalty on a
mentally retarded defendant. The committee voted to create Rule 3.203 to
provide procedures and guidance for defendants, the State of Florida, and the trial
courts.



The proposed rule requires notice of the defendant’s intent to raise the
mental retardation issue/defense; the filing of a motion to determine mental
retardation; the appointment of experts; and a time frame for the examination(s) of
the defendant. The rule also addresses the defendant’s refusal to cooperate with
his or her counsel or procedures when mental retardation is an issue.

2. Rule 3.704 - The Criminal Punishment Code.

The proposed modification of Fla. R. Crim P. 3.704 amends the rule to be
consistent with Senate Bill 322 (Youth Offenders - Amending Definition Of Prior
Record), effective July 1, 2001. The bill amended Section 921.0021, Florida
Statutes, by expanding the definition of “prior record” to include 5 years of a
juvenile record rather than 3 years. Because of the anticipated frequency of
utilization of this expanded definition since July 1, 2001, the committee, as well as
the Committee for Review And Notification of Criminal And Juvenile Legislation,
believe the rule amendment has a priority necessitating the Fast Track procedure.

The additional proposed Committee Note explains that the rule was
amended to include juvenile dispositions of offenses committed within 5 years
prior to the date of the commission of the primary offense, noting such change was
caused by the amendment to Section 921.0021, Florida Statutes, effective July 1,
2001.

The Committee respectfully requests that the Court adopt these proposed
amendments to the Florida Rules of Criminal Procedure.
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I. SCOPE, PURPOSE, AND CONSTRUCTION
SCOPE [NO CHANGE]
PURPOSE AND CONSTRUCTION [NO CHANGE]
II. GENERAL PROVISIONS

STATE AND PROSECUTING ATTORNEY DEFINED

[NO CHANGE]
SERVICE OF PLEADINGS AND PAPERS [NO CHANGE]
COMPUTATION OF TIME [NO CHANGE]
ENLARGEMENT OF TIME [NO CHANGE]
TIME FOR SERVICE OF MOTIONS AND NOTICE OF HEARING

[NO CHANGE]
ADDITIONAL TIME AFTER SERVICE BY MAIL

[NO CHANGE]
NONVERIFICATION OF PLEADINGS [NO CHANGE]
PLEADING CAPTIONS [NO CHANGE]
PROVIDING COUNSEL TO INDIGENTS [NO CHANGE]

MINIMUM STANDARDS FOR ATTORNEYS IN CAPITAL
CASES [NO CHANGE]

DUTIES OF STATE ATTORNEY; CRIMINAL INTAKE
[NO CHANGE]
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PRETRIAL DETENTION [NO CHANGE]

PRETRIAL PROBABLE CAUSE DETERMINATIONS AND
ADVERSARY PRELIMINARY HEARINGS [NO CHANGE]

TIME FOR FILING FORMAL CHARGES [NO CHANGE]
INDICTMENTS; INFORMATIONS [NO CHANGE]
JOINDER OF OFFENSES AND DEFENDANTS [NO CHANGE]
CONSOLIDATION OF RELATED OFFENSES [NO CHANGE]

SEVERANCE OF OFFENSES AND DEFENDANTS

[NO CHANGE]
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[NO CHANGE]
IV. ARRAIGNMENT AND PLEAS
ARRAIGNMENT [NO CHANGE]
PLEAS [NO CHANGE]
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ACCEPTANCE OF GUILTY OR NOLO CONTENDERE PLEA
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PRESENCE OF DEFENDANT [NO CHANGE]
V. PRETRIAL MOTIONS AND DEFENSES

PRETRIAL MOTIONS [NO CHANGE]

SPEEDY TRIAL [NO CHANGE]

NOTICE OF ALIBI [NO CHANGE]

EMERGENCY RULE [NO CHANGE]

EXPERT TESTIMONY OF MENTAL MITIGATION DURING
PENALTY PHASE OF CAPITAL TRIAL: NOTICE AND

- EXAMINATION BY STATE EXPERT [NO CHANGE]

DEFENDANT’S MENTAL RETARDATION AS A BAR TO
IMPOSITION OF THE DEATH SENTENCE [NEW RULE]
Committee Vote: N/A: Under the fast track procedures of the
Criminal Procedure Rules Committee, proposals approved by the fast
track subcommittee are approved for submission to the Florida
Supreme Court if an objection is not received from one-third of the
full committee members.

Board of Governors Vote: 32-0

INCOMPETENCE TO PROCEED: PROCEDURE FOR RAISING
THE ISSUE [NO CHANGE]

COMPETENCE TO PROCEED: SCOPE OF EXAMINATION AND
REPORT [NO CHANGE]

COMPETENCE TO PROCEED: HEARING AND DISPOSITION
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CONTINUING INCOMPETENCY TO PROCEED, EXCEPT
INCOMPETENCY TO PROCEED WITH SENTENCING:
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3.240.
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DISPOSITION [NO CHANGE]

INCOMPETENCY TO PROCEED TO SENTENCING:
DISPOSITION [NO CHANGE]

EFFECT OF ADJUDICATION OF INCOMPETENCY TO
PROCEED: PSYCHOTROPIC MEDICATION [NO CHANGE]

INSANITY AT TIME OF OFFENSE OR PROBATION OR
COMMUNITY CONTROL VIOLATION: NOTICE AND

APPOINTMENT OF EXPERTS [NO CHANGE]
JUDGMENT OF NOT GUILTY BY REASON OF INSANITY:

DISPOSITION OF DEFENDANT [NO CHANGE]
COMMITMENT OF A DEFENDANT FOUND NOT GUILTY BY
REASON OF INSANITY [NO CHANGE]
CONDITIONAL RELEASE [NO CHANGE]

VI. DISCOVERY

DISCOVERY [NO CHANGE]
VIL DISQUALIFICATION AND
SUBSTITUTION OF JUDGE
SUBSTITUTION OF JUDGE [NO CHANGE]

VII. CHANGE OF VENUE

CHANGE OF VENUE [NO CHANGE]
IX. THE TRIAL

ACCUSED AS WITNESS [NO CHANGE]

RIGHT TO TRIAL BY JURY [NO CHANGE]

WAIVER OF JURY TRIAL [NO CHANGE]
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ALTERNATE JURORS [NO CHANGE]
LIST OF PROSPECTIVE JURORS [NO CHANGE]
CHALLENGE TO PANEL [NO CHANGE]
VOIR DIRE EXAMINATION, OATH, AND EXCUSING OF
MEMBER [NO CHANGE]
TIME FOR CHALLENGE [NO CHANGE]
EXERCISE OF CHALLENGES [NO CHANGE]
MANNER OF CHALLENGE [NO CHANGE]
DETERMINATION OF CHALLENGE FOR CAUSE

[NO CHANGE]
EFFECT OF SUSTAINING CHALLENGE [NO CHANGE]
PEREMPTORY CHALLENGES [NO CHANGE]
OATH OF TRIAL JURORS [NO CHANGE]

WITNESS ATTENDANCE AND SUBPOENAS [NO CHANGE]

X. CONDUCT OF TRIAL;
JURY INSTRUCTIONS

REGULATION AND SEPARATION OF JURORS
[NO CHANGE]

MOTION FOR JUDGMENT OF ACQUITTAL [NO CHANGE]
JURY INSTRUCTIONS [NO CHANGE]

SELECTION OF FOREPERSON OF JURY [NO CHANGE]



3.400. MATERIALS TO THE JURY ROOM [NO CHANGE]
3.410. JURY REQUEST TO REVIEW EVIDENCE OR FOR
ADDITIONAL INSTRUCTIONS [NO CHANGE]
3.420. RECALL OF JURY FOR ADDITIONAL INSTRUCTIONS
[NO CHANGE]
3.430. JURY NOT RECALLABLE TO HEAR ADDITIONAL EVIDENCE
[NO CHANGE]

XI. THE VERDICT

3.440. RENDITION OF VERDICT; RECEPTION AND RECORDING
[NO CHANGE]
3.450. POLLING THE JURY [NO CHANGE]
3.451. JUDICIAL COMMENT ON VERDICT [NO CHANGE]
3.470. PROCEEDINGS ON SEALED VERDICT [NO CHANGE]
3.490. DETERMINATION OF DEGREE OF OFFENSE [NO CHANGE]
3.500. VERDICT OF GUILTY WHERE MORE THAN ONE COUNT
[NO CHANGE]
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3.510. DETERMINATION OF ATTEMPTS AND LESSER INCLUDED
OFFENSES [NO CHANGE]
3.520. VERDICT IN CASE OF JOINT DEFENDANTS [NO CHANGE]
3.530. RECONSIDERATION OF AMBIGUOUS OR DEFECTIVE
VERDICT [NO CHANGE]
3.540. WHEN VERDICT MAY BE RENDERED [NO CHANGE]
3.550. DISPOSITION OF DEFENDANT [NO CHANGE]




3.560.

3.570.

3.580.

3.590.

3.600.

3.610.

3.620.
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3.650.

3.670.

3.680.

3.690.

3.691.

DISCHARGE OF JURORS [NO CHANGE]

IRREGULARITY IN RENDITION, RECEPTION, AND
RECORDING OF VERDICT [NO CHANGE)]

XII. POST-TRIAL MOTIONS
COURT MAY GRANT NEW TRIAL [NO CHANGE]

TIME FOR AND METHOD OF MAKING MOTIONS;
PROCEDURE; CUSTODY PENDING HEARING

[NO CHANGE]
GROUNDS FOR NEW TRIAL [NO CHANGE]
MOTION FOR ARREST OF JUDGMENT; GROUNDS

[NO CHANGE]
WHEN EVIDENCE SUSTAINS ONLY CONVICTION OF LESSER
OFFENSE [NO CHANGE]
SENTENCE BEFORE OR AFTER MOTION FILED

[NO CHANGE]
EFFECT OF GRANTING NEW TRIAL [NO CHANGE]

XIII. JUDGMENT

JUDGMENT DEFINED [NO CHANGE]
RENDITION OF JUDGMENT [NO CHANGE]
JUDGMENT ON INFORMAL VERDICT [NO CHANGE]
JUDGMENT OF NOT GUILTY; DEFENDANT DISCHARGED
AND SURETIES EXONERATED

[NO CHANGE]
POST-TRIAL RELEASE [NO CHANGE]
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3.704.
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3.711.

3.712.

3.713.

3.720.

3.721.

3.730.

3.750.

PETITION TO SEAL OR EXPUNGE [NO CHANGE]
XIV. SENTENCE

SENTENCE DEFINED; PRONOUNCEMENT AND ENTRY;

SENTENCING JUDGE [NO CHANGE]
SENTENCING GUIDELINES [NO CHANGE]
SENTENCING GUIDELINES (1994) [NO CHANGE]

SENTENCING GUIDELINES (1994 as amended)[NO CHANGE]

THE CRIMINAL PUNISHMENT CODE [AMENDMENT]

Committee Vote: N/A: Under the fast track procedures of the

Criminal Procedure Rules Committee, proposals approved by the fast

track subcommittee are approved for submission to the Florida
Supreme Court if an objection is not received from one-third of the
full committee members.

Board of Governors Vote: 32-0

PRESENTENCE REPORT [NO CHANGE]

PRESENTENCE REPORT: WHEN PREPARED [NO CHANGE]

PRESENTENCE REPORT: DISCLOSURE [NO CHANGE]
PRESENTENCE INVESTIGATION DISCLOSURE: PARTIES
[NO CHANGE]
SENTENCING HEARING [NO CHANGE]
RECORD OF THE PROCEEDINGS [NO CHANGE]

ISSUANCE OF CAPIAS WHEN NECESSARY TO BRING
DEFENDANT BEFORE COURT [NO CHANGE]

PROCEDURE WHEN PARDON IS ALLEGED AS CAUSE FOR
NOT PRONOUNCING SENTENCE [NO CHANGE]
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3.760. PROCEDURE WHEN NONIDENTITY IS ALLEGED AS CAUSE
FOR NOT PRONOUNCING SENTENCE [NO CHANGE]
3.770. PROCEDURE WHEN PREGNANCY IS ALLEGED AS CAUSE
FOR NOT PRONOUNCING DEATH SENTENCE
[NO CHANGE]
3.780. SENTENCING HEARING FOR CAPITAL CASES
[NO CHANGE]
3.790. PROBATION AND COMMUNITY CONTROL [NO CHANGE]
3.800. CORRECTION, REDUCTION, AND MODIFICATION OF
I SENTENCES [NO CHANGE]
XV. EXECUTION OF SENTENCE
3.810. COMMITMENT OF DEFENDANT; DUTY OF SHERIFF
[NO CHANGE]
3.811. INSANITY AT TIME OF EXECUTION: CAPITAL CASES
[NO CHANGE]
3.812. HEARING ON INSANITY AT TIME OF EXECUTION: CAPITAL
CASES [NO CHANGE]
3.820. HABEAS CORPUS [NO CHANGE]
XVI. CRIMINAL CONTEMPT
3.830. DIRECT CRIMINAL CONTEMPT [NO CHANGE]
3.840. INDIRECT CRIMINAL CONTEMPT [NO CHANGE]
XVII. POSTCONVICTION RELIEF
3.850. MOTION TO VACATE, SET ASIDE, OR CORRECT SENTENCE
[NO CHANGE]
3.851. COLLATERAL RELIEF AFTER DEATH SENTENCE HAS BEEN
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3.852

3.853

3.985.

3.986.

3.987.

3.988.

3.989.

3.990(a).

3.990(b).

3.991(a).

3.991(b).

3.992(a).

3.992(b).

IMPOSED AND AFFIRMED ON DIRECT APPEAL

[NO CHANGE]
CAPITAL POSTCONVICTION PUBLIC RECORDS
PRODUCTION [NO CHANGE]
MOTION FOR POSTCONVICTION DNA TESTING
[NO CHANGE]
XVIIL. FORMS
STANDARD JURY INSTRUCTIONS [NO CHANGE]

FORMS RELATED TO JUDGMENT AND SENTENCE
[NO CHANGE]

MOTION FOR POSTCONVICTION RELIEF [NO CHANGE]
SENTENCING GUIDELINES [NO CHANGE]

AFFIDAVIT, PETITION, AND ORDER TO EXPUNGE OR SEAL
— FORMS [NO CHANGE]

SENTENCING GUIDELINES SCORESHEET  [NO CHANGE]

SUPPLEMENTAL SENTENCING GUIDELINES SCORESHEET
[NO CHANGE]

SENTENCING GUIDELINES SCORESHEET (OCTOBER 1, 1995)

[NO CHANGE]

SUPPLEMENTAL SENTENCING GUIDELINES SCORESHEET
(OCTOBER 1, 1995) [NO CHANGE]

CRIMINAL PUNISHMENT CODE SCORESHEET
[NO CHANGE]

SUPPLEMENTAL CRIMINAL PUNISHMENT CODE
SCORESHEET [NO CHANGE)]
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3.993. FORMS RELATED TO CAPITAL POSTCONVICTION RECORDS

PRODUCTION [NO CHANGE]
3.994 ORDER OF NO IMPRISONMENT [NO CHANGE]
SUBJECT INDEX



ATTACHMENT B

Proposed Rule

RULE 3.203. DEFENDANT’S MENTAL
RETARDATION AS A BARTO
OF DEATH SENTENCE

IMPOSITION

(a) Notice of Intent to Raise Mental Retardation
as Bar to Imposition of Death Sentence; Time for Filing;
Contents. A defendant who intends to raise mental retardation
as a bar to the imposition of a death sentence shall give written

notice to the prosecutor not less than 20 days before trial or at
such other time as ordered by the court. The notice shall

contain the names and addresses of any experts whom the
defendant may call to testifv at a hearing to determine mental
retardation.

(b}  Motion for Determination of Mental
Retardation; Time for Filing After Recommendation of
Death. A defendant who has given timely notice under
subdivision (a) of this rule may file a motion for determination
of mental retardation within 10 days after an advisory jury has
recommended a death sentence.

{c) Motion for Determination of Mental
Retardation; Time for Filing After Recommendation of
Life. The prosecutor shall notifv the defendant, within 10 days
after an advisory jury has returned a recommended sentence of
life, if the state intends to seck a sentence of death. A
defendant who has given timely notice under subdivision (a) of

this rule may file a motion for determination of mental
retardation within 10 days after receiving notice that the state

intends to seek a death sentence,

/5

Reason for Change

By memorandum of May 23, 2001, to the Honorable
O.H. Eaton, as Chair of the Criminal Procedure Rules
Committee, the Honorable Chris W. Altenbernd, Chair of the
Committee for Review and Notification of Criminal and
Juvenile Legislation, requested the committee review Senate
Bill 238 (Death Penalty — Mental Retardation), effective July 1,
2001, in connection with Rule 3.202. The bill created a new
defense by prohibiting a trial judge from imposing a death
sentence on a mentally retarded defendant. Judge Altenbernd’s
memorandum requested high priority to the issue.

The committee voted to create a new rule, Rule 3.203,
which contains procedures for defendants who intend to raise
mental retardation as a bar to the imposition of the death
sentence.

The procedures require: notice of the defendant’s intent
to raise the mental retardation defense; the filing of a motion to
determine mental retardation; and the appointment of experts
and a time frame for their examination of the defendant. The
rule also addresses the defendant’s refusal to cooperate.




{d) Motion for Determination of Mental
Retardation: Time for Filing After Waiver of Advisory
Jury Recommendation. A defendant who waives the right to

a penalty phase jury may file a motion for determination of

mental retardation no later than 10 days after completion of the
penalty phase hearing.

(e¢) Appointment of Experts; Time of
Examination. The court shall appoint 2 experts in the field of
mental retardation upon the receipt of the motion for
determination of mental retardation. The experts shall evaluate
the defendant and provide to the court and the parties a written
report of their findings. The reports shall be provided a

reasonable time prior to the final sentencing hearing.
Attorneys for the state and defendant mayv be present at the

examinations.

(f)  Defendant’s Refusal to Cooperate. If the
defendant refuses to be examined by or fully cooperate with the

court-appointed experts, the court may, in its discretion:

() order the defense to allow the court-

appointed experts to review all mental health reports, tests, and
evaluations by the defendant’s expert; or

(2)  prohibit defense experts from testifying
concerning any tests, evaluations. or examinations of the
defendant regarding the defendant’s mental retardation.

{g) Hearing on Motion to Determine Mental

Retardation. At the hearing on the motion, the court shall
consider the findings of the court-appointed experts. the
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findings of any other expert offered by the state or the defense,
and all other evidence on the issue of whether the defendant
has mental retardation. If the court finds. by clear and
convincing evidence, that the defendant has mental retardation
as defined in section 921.137. Florida Statutes (2001), the court

may not impose a sentence of death. The court shall enter a

written order that sets forth with specificity the findings in
support of the court’s determination.
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RULE 3.704. THE CRIMINAL PUNISHMENT CODE
(a) INO CHANGE]
(b) [NO CHANGE]
(c) [NO CHANGE]
(d) General Rules and Definitions.

(D One or more Criminal Punishment Code
scoresheets must be prepared for each offender covering all
offenses pending before the court for sentencing, including
offenses for which the offender may qualify as an habitual
felony offender, an habitual violent felony offender, violent
career criminal or prison releasee reoffender. The office of the
state attorney or the Department of Corrections, or both where
appropriate, must prepare the scoresheets and present them to
defense counsel for review as to accuracy. If sentences are
imposed under section 775.084 or section 775.082(9), Florida
Statutes, and the Criminal Punishment Code, a scoresheet
listing only those offenses sentenced under the Criminal
Punishment Code must be filed in addition to any sentencing
documents filed pursuant to section 775.084 or section
775.082(9).

(2) One scoresheet must be prepared for all
offenses committed under any single version or revision of the
guidelines or Criminal Punishment Code pending before the
court for sentencing.

(3)  Ifan offender is before the court for

By memorandum of May 23, 2001, to the Honorable
O.H. Eaton, as Chair of the Criminal Procedure Rules
Committee, the Honorable Chris W. Altenbernd, Chair of the
Commiittee for Review and Notification of Criminal and
Juvenile Legislation, requested the committee review Senate
Bill 322 (Youth Offenders — Amending Definition of Prior

Record), effective July 1, 2001, in connection with Rule 3.703.

Section 2 of the bill expands the definition of prior record to
include 5 years of a juvenile record rather than 3 years.

Judge Altenbernd’s memorandum requested high
priority to the issue.
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sentencing for more than one felony and the felonies were
committed under more than one version or revision of the
guidelines or Criminal Punishment Code, separate
scoresheets must be prepared and used at sentencing. The
sentencing court may impose such sentence concurrently or
consecutively.

4 The sentencing judge must review the
scoresheet for accuracy and sign it.

(5) Felonies, except capital felonies, with
continuing dates of enterprise are to be sentenced under the
guidelines or Criminal Punishment Code in effect on the
beginning date of the criminal activity.

(6) “Conviction” means a determination of
guilt that is the result of a plea or trial, regardless of whether
adjudication is withheld.

(7} “Primary offense” means the offense at
conviction pending before the court for sentencing for which
the total sentence points recommend a sanction that is as severe
as, or more severe than, the sanction recommended for any
other offense committed by the offender and pending before
the court at sentencing. Only one count of one offense before
the court for sentencing shall be classified as the primary
offense.

(8)  “Additional offense” means any offense
other than the primary offense for which an offender is
convicted and which is pending before the court for sentencing
at the time of the primary offense.
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) “Victim injury” is scored for physical
injury or death suffered by a person as a direct result of any
offense pending before the court for sentencing. Except as
otherwise provided by law, the sexual penetration and
sexual contact points will be scored as follows. Sexual
penetration points are scored if an offense pending before the
court for sentencing involves sexual penetration. Sexual
contact points are scored if an offense pending before the court
for sentencing involves sexual contact, but no penetration. If
the victim of an offense involving sexual penetration or sexual
contact without penetration suffers any physical injury as a
direct result of an offense pending before the court for
sentencing, that physical injury must be scored in addition to
any points scored for the sexual contact or sexual penetration.

Victim injury must be scored for each victim physically
injured and for each offense resulting in physical injury
whether there are one or more victims. However, victim injury
must not be scored for an offense for which the offender has
not been convicted.

Victim injury resulting from one or more capital
offenses before the court for sentencing must not be included
upon any scoresheet prepared for non-capital offenses also
pending before the court for sentencing. This does not prohibit
the scoring of victim injury as a result of the non-capital
offense or offenses before the court for sentencing.

(10)  Unless specifically provided otherwise
by statute, attempts, conspiracies, and solicitations must be
indicated in the space provided on the Criminal Punishment
Code scoresheet and must be scored at one severity level below
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the completed offense.

Attempts, solicitations, and conspiracies of third-degree
felonies located in offense severity levels 1 and 2 must be
scored as misdemeanors. Attempts, solicitations, and
conspiracies of third-degree felonies located in offense severity
levels 3,4, 5,6, 7, 8,9, and 10 must be scored as felonies one
offense level beneath the incomplete or inchoate offense.

(11}  An increase in offense severity level
may result from a reclassification of felony degrees pursuant to
sections 775.0845, 775.087, 775.0875, or 794.023. Any such
increase must be indicated in the space provided on the
Criminal Punishment Code scoresheet.

(12) A single assessment of thirty prior
serious felony points is added if the offender has a primary
offense or any additional offense ranked in level 8, 9, or 10 and
one or more prior serious felonies. A “prior serious felony” is
an offense in the offender’s prior record ranked in level 8, 9, or
10 and for which the offender is serving a sentence of
confinement, supervision or other sanction or for which the
offender’s date of release from confinement, supervision, or
other sanction, whichever is later, is within 3 years before the
date the primary offense or any additional offenses were
committed. Out of state convictions wherein the analogous or
parallel Florida offenses are located in offense severity level 8,
9, or 10 must be considered prior serious felonies.

(13) If the offender has one or more prior
capital felonies, points must be added to the subtotal sentence
points of the offender equal to twice the number of points the




offender receives for the primary offense and any additional
offense. Out-of-state convictions wherein the analogous or
parallel Florida offenses are capital offenses must be
considered capital offenses for purposes of operation of this
section.

(14)  “Prior record” refers to any conviction
for an offense committed by the offender prior to the
commission of the primary offense. Prior record includes
convictions for offenses committed by the offender as an adult
or as a juvenile, convictions by federal, out of state, military, or
foreign courts and convictions for violations of county or
municipal ordinances that incorporate by reference a penalty
under state law. Federal, out of state, military or foreign
convictions are scored at the severity level at which the
analogous or parallel Florida crime is located.

(A)  Convictions for offenses committed
more than 10 years prior to the date of the commission of the
primary offense must not be scored as prior record if the
offender has not been convicted of any other crime fora
period of 10 consecutive years from the most recent date of
release from confinement, supervision, or other sanction,
whichever is later, to the date of the commission of the primary
offense.

{B)  Juvenile dispositions of offenses
committed by the offender within 53 years prior to the date of
the commission of the primary offense must be scored as prior
record if the offense would have been a crime if committed by
an adult. Juvenile dispositions of sexual offenses committed by
the offender more than 53 years prior to the date of the primary

The amendment to subparagraph (d){(14)}(B) conforms
the criminal punishment code to §921.0021, Florida Statutes,
which was amended by Section 2 of Senate Bill 322.
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pK)

offense must be scored as prior record if the offender has not
maintained a conviction-free record, either as an adult or as a
juvenile, for a period of 53 consecutive years from the most
recent date of release from confinement, supervision, or
sanction, whichever is later, to the date of commission of the
primary offense.
(C) [NO CHANGE]
. (D) [NO CHANGE)]
(E)  [NO CHANGE]
(15) [NO CHANGE]
(A) [NO CHANGE]
(B) [NO CHANGE]
(C) [NO CHANGE]
(D) [NO CHANGE]
. (E) [NO CHANGE]
(F}y [NOCHANGE]
(G) [NO CHANGE]

(16) [NO CHANGE]

(A) [NO CHANGE]




(B)

(©)

(17)
(18)
(19)
20)
@1)
22)
(23)
@4
25)
(26)
27)

(A)

®)

(28)

[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]
[NO CHANGE]

[NO CHANGE]




Committee Notes

The terms must and shall, as used in this rule, are
mandatory and not permissive.

2001 Amendment. 3.704 (d)(14)B). The definition of ““prior
record” was amended to include juvenile dispositions of

offenses committed within 5 years prior to the date of the
commission of the primary offense. “Prior record” was
previously defined to include juvenile disposition of offenses
committed within 3 years prior to the date of the commission
of the primary offense. This amendment reflects the legislative
change to section 921.0021, Florida Statutes. effective July 1,

2001. This new definition of prior record applies to primary

offenses committed on or after July 1, 2001.

The proposal adds a Committee Note explaining the
rule change.
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RAFOOL & RAFOOL, P.A.

ATTORNEYS AND COUNSELORS AT LAwW

Brandon J. Rafool
Raymond ]J. Rafool, II

Post Office Box 7286

Winter Haven, Florida 33883-7286
"Telephone: (863) 299-3339
Telecopier: (863) 295-9702

1519 Third Street, S.E.
Winter Haven, Florida 33880
www.rafool.com
THE FLORIDA BAR CRIMINAL PROCEDURE RULES COMMITTEE

REFERAT, MEMORANDUM

To: Kevin Emas, Chair, Fast Track

‘ )
From: Raymond J. Rafool, II, Chair
Date: July 24, 2001

Subject: 01-12-FT (Senate Bill 322: Youth Offenders - Amending
Definition Of Prior Record)

The Honorable Chris W. Altenbernd is Chair of the Committee
For Review And Notification Of Criminal And Juvenile Legislation

(a Supreme Court Of Florida Appointed Committee). Enclosed is
Judge Altenbernd’s memorandum relating to Senate Bill 322 (Youth
Offenders - Amending Definition Of Prior Record). Section 2 of

the bill expands the definition of prior record to include five
(5) years of a juvenile record rather than three (3) years. That
committee believes a change is required in Rule 3.703 to
accommodate the new legislation. It also requested high priority
to the issue in light of such issue affecting cases tried this
Summer (Summer 2001). The Morris Committee was notified and it
is suggested that you work with the Morris Committee relative to
these issues. For your information, the Honorable O. H. Eaton,
Jr. and the Honorable Stanford Blake are both on the Morris
Committee. Enclosed for your convenience is a copy of Senate
Bill 322.

I refer this matter to the Fast Track Committee and provide
the members with a copy of this correspondence. Please implemert

2



the fast track process. As you know, Susan Elsass is no longer
available. 1In that regard, you may contact Gary Rose at (850)
561-5600 to arrange a telephone conference for your subcommittee

meeting. .

Enclosures
cc: Gary Rose, Temporary Florida Bar Liaison

e
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CHIEF JUDGE : CLERK
EDWARD F. ’I’HREADGILL‘ ROBERT P. STRZALKA, JR.
-JERRY R. PARKER " MARSHAL

" CHRIS W. ALTENBERND .
JOEN R. BLUE - PLEASE REPLY TO:
CAROLYN K. FULMER DISTRICT COURT OF APPEAL
JAMES W. WHATLEY
STEVAN T. NORTHCUTT SECOND DISTRICT O P.0. BOX 327
OLIVER L. GREEN 1005 E. MEMORJAL BOULEVARD LAKELAND, FL 33802-0327
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CHARLES A. DAVIS, JR. . TAMPA, FL 33602-3547
MORRIS SILBERMAN ( 813)272-3430
~ JUPGES
o
To: Judge O. H. “Bill” Eaton, Chair of the Florida Criminal Procedure
' Rules Committee
From: Judge Chris W. Altenbernd, Chair of the. Committee for Review and
Notification of Criminal and Juvenile Legislation
Date: May 23, 2001
Re: Notification of 2001 Legislation Requiring Possible Committee

Action & Request for Timely Action.

The Committee for Review of Legislation met on Friday, May 18, 2001.
We determined that at least 10 bills enacted by the Legislature warrant g
consideration by your committee. We have also received a request from Judge
Doyel concerning a federal issue that we are referring to you. This memorandum
identifies those bills and provides our initial assessment of the urgency of the
need for action by your committee. Some of these bills have also been referred
to the standard jury instruction committee and to the Florida Criminal Punishment
Code committee. ' . *

ECEIVE])

MAY 29 2001

0. H, EATON, ufi.
Clrcuit Juld ] " 8
18th Judicial Lourt |
Beavard and Seminols Counties, FL 2




Florida Criminal Procedure Rules Committee Memorandum

- . Page Two

May 23, 2001 .

SB144  Computer Pornography & Computer Viruses

- Effective July 1, 2001, this bill creates a new crime addressing the
transmission of computer viruses and also extends child pornography laws. It is

not clear to our committee that this bill requires action by your committee. We |
are notifying you of this bill to error on the side of caution. \//

SB 238 Death Penalty — Mental Retardation

Effective July 1, 2001, this bill prohibits a trial judge from imposing a death
sentence upon a mentally retarded defendant. Although this matter is addressed
to the trial judge after the penalty phase, section 1 of this bill contemplates that
the defendant will provide notice of this issue at an earlier time. We are
concerned that the rules of criminal procedure, specifically rule 3.202, may
require amendment to address this new defense. Because this issue could affect
cases tried this summer, we would ask that your committee give high priority to
this issue. We recognize that a formal rule changé cannot occur between now
and July 1. Thus, if your committee determines that a rule change is necessary,
we would request your advice on the best interim method to implement this new
statute. We have also notified Judge Stan Morris of this new bill.

SB 240 Sentencing for Crimes While Incarcerated /

Effective July 1, 2001, this bill requires that state prisoners serve terms of
incarceration for new crimes within the prison system. This means that mis-
demeanors committed by prisoners will result in prison sentences. Our
committee believes that your sentencing forms are currently sufficient to allow for
this option, but we refer the matter to you for a more thorough assessment.
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Fiorida Criminal Procedure Rules Committee Memorandum
Page Three - '
May 23, 2001

O

J

SB 322 Youthful Offenders (amending definition of prior record)

- Effective July 1, 2001, section 2 of this bill expands the definition of prior
record to include 5 years of juvenile record rather than 3. This change requires
an amendment to rule 3.703. Our committee takes no position on whether this
amendment applies to offenses after July 1 or to sentences imposed thereafter.
We recognize that a formal rule chaﬁge cannot occur between now and July 1.
Thus, we would request your advice on the best interim method to implement this

new statute.

SB 540 White Collar Crime . /

Effective July 1, 2001, this bill provides greater protection to victims of
white collar crime. Section 1 of this bill contains language mandating restitution
as a condition of probation and also extending the term of probation to ten years.
We doubt that this bill requires any changes in the rules of procedure, but we are
concerned that the standard sentencing forms may be affected by these
changes.

SB 888 Violations of Probation and Community Control

Effective July 1, 2001, this bill allows a term of probation or community :
control to be “tolled” by the filing of an affidavit of violation and the issuance of an
arrest warrant. The conditions remain effective during the “tolled” period. We
understand that this bill is aimed primarily at misdemeanor probation. We doubt
that this bill requires a change in any existing rule or form, but we would ask that
you review this matter.
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Fiorida Criminal Procedure Rules Committee Memorandum

Page Four
May 23, 2001

‘e

Additionally, this bill highlights the fact that the standard forms currently
contain no standard order to be entered on violation of probation or community
confrol. If such an order existed, this bill might require that it be amended.
Several members of our committee commented that a standard order for entry
upon violation of probation or community control would be useful. Although this
order is an appealable order, it is common for a defendant to be resentenced
upon violation without the entry of afy written order of violation.

HB 695 . Sentencing / Street Gangs

Effective July 1, 2001, this bill enhances the penalties for certain street
gang activity. It also amends the sentencing worksheet. We have referred this
bill to the Criminal Punishment Code committee. In an exercise of caution, we
also refer it to you.

HB 1425 Violent Crime & Drug Control Council

Effective July 1, 2001, this bill makes many adjustments in the law. It
affects court ordered expunction of records. This bill (and several others)
contemplate more court ordered DNA samples. This bill on pages 34 and 38
allows for DNA samples from biological sources other than blood. It contain,s'r;a
penalty enhancer on pages 43-44 for crimes facilitated by the use of a police
scanner. We are uncertain whether this bill requires changes in the rules, but we
would ask that you review it. It may affect rule 3.703. Itis llkely that this bill could
affect sentencing forms or the sentencing worksheet.
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Florida Criminal Procedure Ruies Committee Memorandum
Page Five
May 23, 2001 K

HB 1673 Domestic Violence

- Effective July 1, 2001, this bill increases offense severity and penalties for
certain types of domestic violence, especially repeat violence. Section 3 of the
enactment requires a minimum jail term. Section 4 reduces to one the number of
prior convictions that cause this offepse to become a felony. This should mean
an increase in felony division domestic violence caseload. Section 5 creates a
new cost and section 6 a new condition of probation. We doubt that this new bill
requires changes in the rules, but changes in the forms appear very likely.

HB 1845 Criminal Use of Personal Identification
Effective July 1, 2001, this bill creates some new crimes for theft of
personal identification information. Of possible significance to your committee,

this bill reclassifies some offenses if the defendant obtains the information from
public records. (See p. 4). This may affect the sentencing worksheet.

Judge Doyel’s Request
| enclose a copy of Judge Doyel’s correspondence. ltis largely self-
explanatory. The forms that he proposes appear to be forms for use in criminal

cases. If you conclude that this matter is outside the mandate of your commiittee,
please give me your thoughts as to the appropriate committee.

Time Requests

1. | would request that you date and sign the enclosed acknowledgment so
that | will have a record that you have received the notification.
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Florida Criminal Procedure Rules Committee Memorandum

Page Six
May 23, 2001 - .
2. | would request that your committee provide me with a short report on

these matters by August 1, 2001.

3. Your committee is obviously familiar with the procedures to follow to amend
the rules and associated forms. Given that the legislature chose to make
many of these new bills effective in July, we would urge you to consider
whether an expedited petition is required. We would also request your
thoughts on the best methods to implement these matters in the period
after the laws become effective and before formal amendments to the rules
and forms can be approved by the supreme court.

Copies: Per attached List
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Citation Found Document ' Rank 1 of 13 Database
2001 FL. §.B. 322 (SN) ' BILLLS

2001 Florida Senate Bill No. 322, Florida 103rd Regular Session (FULL TEXT -
STATE NET) N

FLORIDA BILL TEXT
2001 Legislature CS for SB 322

VERSION: Enacted - Interim
June 13, 2001
Geller

An act relating to the disposition of offenders; amending s. 944.1905,
F.S8.; requiring that certain inmated who are less than a specified age be
placed in specific correctional facilities and housed in separate
dormitories; requiring that the Department of Corrections report to the
Legislature on its compliance with housing youthful offenders; requiring that
certain inmates who are less than a specified age and who have no prior
juvenile adjudication be placed in facilities for youthful offenders;
providing for the reassignment of an inmmate to the general population if the
inmate threatens the safety of other inmates or correctional staff; amending
s. 921.0021, F.S.; redefining the term "prior record" to extend the time
during which the disposition of certain juvenile offenses are included in an
offender's record; providing an effective date.

TEXT:
Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (5) is added to section 944.1905, Florida Statutes,
to read:

944.1905 Initial inmate classification; inmate reclassification./r-The
Department of Corrections shall classify inmates pursuant to an objeétive
classification scheme. The initial inmate classification questionnaire and
the inmate reclassification questionnaire must cover both aggravating and
mitigating factors.

<<+ (5) (a) Notwithstanding any other provision of this section, the
department shall assign to specific correctional facilities all inmates who
are less than 18 years of age and who are not eligible for and have not been
assigned to a facility for youthful offenders. Any such inmate who is less
than 18 years of age shall be housed in a dormitory that is separate from

Copyright © 2001 State Net. All rights reserved.
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.nmates who are 18 years of age or older. Furthermore, the department shall
)rovide any food service, education, and recreation for such inmate
separately from inmates who are %8'years of age or older. The department
shall report to the Legislature on compliance with this paragraph by April 1,
2002. +>=

<<+ (b) Notwithstanding the requirements of s. 958.11, any inmate who is
less than 18 years of age, who was 15 years of age or younger at the time of
his or her offense, and who has no prior juvenile adjudication must be placed
in a facility for youthful offenders until the inmate is 18 years of age. At
the discretion of the department, such an inmate may be placed in a facility
for youthful offenders until the inmate is 21 years of age. +>>

<<+ (c) Any inmate who is assignéﬁ to a facility under paragraph (a) ox
paragraph (b) shall be removed and reassigned to the general inmate
population if his or her behavior threatens the safety of other inmates or
correctional staff. +»>

Section 2. Subsection (5) of section 921.0021, Florida Statutes, is
amended to read:

921.0021 Definitions.--As used in this chapter, for any felony offense,
except any capital felony, committed on or after October 1, 1998, the term:

(5) "Prior record" means a conviction for a crime committed by the
offender, as an adult or a juvenile, prior to the time of the primary
coffense. Convictions by federal, out-of-state, military, or foreign courts,
and convictions for violations of county or municipal ordinances that
incorporate by reference a penalty under state law, are included in the
offender's prior record. Counvictions for offenses committed by the offender
more than 10 years before the primary offense are not included in the
offender's prior record if the offender has not been convicted of any other
crime for a period of 10 consecutive years from the most recent datgiof
release from confinement, supervision, or sanction, whichever is later, to
the date of the primary offense. Juvenile dispositions of offenses committed
by the offender within <<+ 5 +»> <<- 3 -»»> years before the primary offense
are included in the offender's prior record when the offense would have been
a crime had the offender been an adult rather than a juvenile. Juvenile
dispositions of sexual offenses committed by the offender which were
committed <<+ 5 +»> <<- 3 -»> years or more before the primary offense are
included in the offender's prior record if the offender has not maintained a
conviction-free record, either as an adult or a juvenile, for a period of <<+
5 +»>» <<- 3 -»> consecutive years from the most recent date of release from

Copyright © 2001 State Net. All rights reserved.
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confinement, supervision, or sanction, whichever is later, to the date of the
primary offense.

L]

Section 3. This act shall take effect July 1, 2001.
2001 FL, S.B. 322 (8N)
END OF DOCUMENT

Copyright © 2001 State Net. All rights reserved.
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Brandoﬁ J. Rafool
Raymond J. Rafool, 11

RAFOOL & RAFOOL, P.A,

ATTORNEYS AND COUNSELORS AT LAwW
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Winter Haven, Florida 33883-7286
Telephone: (863) 299-3339
Telecopier: (863) 295-9702

1519 Third Street, S.E.
Winter Haven, Florida 33880
www.rafool.com

THE FLORIDA BAR CRIMINAL PROCEDURE RULES COMMITTEE

REFERAL MEMORANDUM
To: Honorable Kevin Emas, Chair, Fast Track
. _
From: Raymond J. Rafool, II, Chair
Date: July 24, 2001

Subject: 01-13-FT (Senate Bill 238: Death Penalty - Mental
Retardation)

The Honorable Chris W. Altenbernd is Chair Of The Committee
For Review And Notification Of Criminal And Juvenile Legislation
~(a Supreme Court Of Florida appointed committee). Enclosed is
Judge Altenbernd’'s memorandum relating to the newly passed Senate
Bill 238 (Death Penalty - Mental Retardation) which became
effective July 1, 2001. The bill prohibits a trial judge from
imposing a death sentence on a mentally retarded defendant. That
committee believes that same may concern the Florida Ruleg Of
Criminal Procedure, specifically Rule 3.202. An amendment may be
needed to address the new defense. It also requested high
priority to the issue in light of such issue affecting cases
tried this Summer (Summer 2001). The committee also notified the
Morris Committee and suggested that our committee work with the
Morris Committee relative to these issues. For your information,
the Honorable 0. H. Eaton, Jr. and the Honorable Stanford Blake
are both on the Morris Committee. Enclosed for your convenience
is a copy of Senate Bill 238.

%7



I refer this matter to the
the members with a copy of this
the fast track process. As you
available. In that regard, you
561-5600 to arrange a teléphone
meeting.

Enclosures

Fast Track Committee and provide
correspondence. Please implement
know, Susan Elgass ig no longer
may contact Gary Rose at (850)
conference for your subcommittee

cc: Gary Rose, Temporary Florida Bar Liaison
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200;_Florida Senate Bill No. 238, Florida 103rd Regular Session (FULL TEXT -
STATE NET) . '

FLORIDA BILL TEXT
2001 Legislature ' Cs for SB 238

VERSION: Enacted ~ Interim
June 12, 2001
Mitchell

An act relating to the death penalty; creating s. 921.137, F.S.; defining
the term "mental retardation"; prohibiting imposition of the sentence of
death 1f the court determines that the defendant has mental retardation;
requiring that a defendant notify the court of an intention to raise mental
retardation as a bar to the sentence of death; providing requirements for the
court in determining whether the defendant has mental retardation; providing
that the sentence of death may not be imposed if the court finds by clear and
convincing evidence that the defendant has mental retardation; requiring
notice to the defendant if the state requests a sentence of death,
notwithstanding the jury's recommendation for life imprisonment; authorizing
the state to appeal a determination of mental retardation; providing for
application of the act; providing an effective date.

TEXT:
Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 921.137, Florida Statutes, is created to read:

<<+ 921.137 Imposition of the death sentence upon a mentally retarded
defendant prohibited.-- +>»

b

i
K
o

<<+ (1) As used in this section, the term "mental retardation" means
significantly subaverage general intellectual functioning existing
concurrently with deficits in adaptive behavior and manifested during the
period from conception to age 18. The term "significantly subaverage general
intellectual functioning," for the purpose of this section, means performance
that is two or more standard deviations from the mean score on a standardized
intelligence test specified in the rules of the Department of Children and
Family Services. The term "adaptive behavior," for the purpose of this
definition, means the effectiveness or degree with which an individual meets

Copyright © 2001 State Net. All rights reserved.
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the standards of personal independence and social responsibility expected of
his or her age, cultural group, and community. The Department of Children and
Family Services shall adopt rules to specify the standardized intelligence
tests as provided in this subsection. +>>

<<+ (2) A sentence of death may not be imposed upon a defendant convicted
of a capital felony if it is determined in accordance with this section that
the defendant has mental retardation. +>>

<<+ (3) A defendant charged with a capital felony who intends teo raise
mental retardation as a bar to the death sentence must give notice of such
intention in accordance with the rules of court governing notices of intent
to offer expert testimony regarding mental-health mitigation during the
penalty phase of a capital trial. +a> ' '

<<+ (4) After a defendant who has given notice of his or her intention to
raise mental retardation as a bar to the death sentence is convicted of a
capital felony and an advisory jury has returned a recommended sentence of
death, the defendant may file a motion to determine whether the defendant has
mental retardation. Upon receipt of the motion, the court shall appoint two
experts in the field of mental retardation who shall evaluate the defendant
and report their findings to the court and all interested parties prior to
the final sentencing hearing. Notwithstanding s. 921.141 or s. 521.142, the
final sentencing hearing shall be held without a jury. At the final
sentencing hearing, the court shall consider the findings of the
court -appointed experts and consider the findings of any other expert which
is offered by the state or the defense on the issue of whether the defendant
has mental retardation. If the court finds, by clear and convincing evidence,
that the defendant has mental retardation as defined in subsection (1), the
court may not impose a sentence of death and shall enter a written order that
sets forth with specificity the findings in support of the determination. +»>>

<<+ (5) If a defendant waives his or her right to a recommended gsentence
by an advisory jury following a plea of guilt or nolo contendere to ‘d capital
felony and adjudication of guilt by the court, or following a jury finding of
guilt of a capital felony, upon acceptance of the waiver by the court, a
defendant who has given notice as required in subsection (3) may file a
motion for a determination of mental retardation. Upon granting the motion,
the court shall proceed as provided in subsection (4). +>>

<<+ (6) If, following a recommendation by an advisory jury that the
defendant be sentenced to life imprisomment, the state intends to request the

court to order that the defendant be sentenced to death, the state must

Copyright © 2001 State Net. All rights reserved.
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inform the defendant of such request if the defendant has notified the court
of his or her intent to raise mental retardation as a bar to the death
sentence. After receipt of the ngtice from the state, the defendant may file
a motion requesting a determination by the court of whether the defendant has
mental retardation. Upon granting the motion, the court shall proceed as
provided in subsection (4). +=> ‘

<<+ (7) The state may appeal, pursuant to s. 924.07, a determination of
mental retardation made under subsection (4). +>> '

<<+ (8) This section does not apply to a defendant who was sentenced to
death prior to the effective date of this act. +>>

Section 2. This act shall take effect upon becoming a law.

2001 FL, S.B. 238 (SN)
END OF DOCUMENT

Copyright © 2001 State Net. All rights reserved.
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.J
To: Judge O. H. “Bill” Eaton, Chair of the Florida Criminal Procedure

Rules Committee

From: Judge Chris W. Altenbernd, Chair of the Committee for Review and
Notification of Criminal and Juvenile Legislation

Date: May 23, 2001

Re: Notification of 2001 Legislation Requiring Possible Committee
Action & Request for Timely Action.

The Committee for Review of Legislation met on Friday, May 18, 2001.
We determined that at least 10 bills enacted by the Legislature warrant 13
consideration by your committee. We have also received a request from Judge
Doyel concerning a federal issue that we are referring to you. This memorandum
identifies those bills and provides our initial assessment of the urgency of the
need for action by your committee. Some of these bills have also been referred
to the standard jury instruction committee and to the Florida Criminal Punishment
Code committee. o v

RECEIVED

" MAY 20 2001

0. H. EATON, u¥i.
l'.}lr‘:.jaué;l;i J'u;d Eurr.
18th Judicial
Bravard and Saminole Counties, FL L/ Q_




Florida Criminal Procedure Rules Committee Memorandum

Page Two
May 23, 2001

]

SB144  Computer Pornography & Computer Viruses

- Effective July 1, 2001, this bill creates a new crime addressing the
transmission of computer viruses and also extends child pornography laws. Itis

not clear to our committee that this bill requires action by your committee. We
are notifying you of this bill to error on the side of caution. /

o

SB 238 Death Penalty -- Mental Retardation

Effective July 1, 2001, this bill prohibits a trial judge from imposing a death
sentence upon a mentally retarded defendant. Although this matter is addressed
to the trial judge after the penalty phase, section 1 of this bill contemplates that
the defendant will provide notice of this issue at an earlier time. We are
concerned that the rules of criminal procedure, specifically rule 3.202, may
require amendment to address this new defense. Because this issue could affect
cases tried this summer, we would ask that your committee give high priority to
this issue. We recognize that a formal rule change cannot occur between now
and July 1. Thus, if your committee determines that a rule change is necessary,
we would request your advice on the best interim method to implement this new
statute. We have also notified Judge Stan Morris of this new bill.

SB 240 Sentencing for Crimes While Incarcerated /

Effective July 1, 2001, this bill requires that state prisoners serve terms of
incarceration for new crimes within the prison system. This means that mis-
demeanors committed by prisoners will result in prison sentences. Our
committee believes that your sentencing forms are currently sufficient to allow for
this option, but we refer the matter to you for a more thorough assessment.
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J

SB322  Youthful Offenders (amending definition of prior record)

- Effective July 1, 2001, section 2 of this bill expands the definition of prior
record to include 5 years of juvenile record rather than 3. This change requires
an amendment to rule 3.703. Our committee takes no position on whether this
amendment applies to offenses after July 1 or to sentences imposed thereafter.
We recognize that a formal rule chaige cannot occur between now and July 1.
Thus, we would request your advice on the best interim method to implement this

new statute.

SB540  White Collar Crime /

Effective July 1, 2001, this bill provides greater protection to victims of
white collar crime. Section 1 of this bill contains language mandating restitution
as a condition of probation and also extending the term of probation to ten years.
We doubt that this bill requires any changes in the rules of procedure, but we are
concerned that the standard sentencing forms may be affected by these
changes.

SB 888 Violations of Probation and Community Control

Effective July 1, 2001, this bill allows a term of probation or community ;
control to be “tolled” by the filing of an affidavit of violation and the issuance of an
arrest warrant. The conditions remain effective during the “tolled” period. We
understand that this bill is aimed primarily at misdemeanor probation. We doubt
that this bill requires a change in any existing rule or form, but we would ask that

you review this matter.
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Page Four
May 23, 2001

e

Additionally, this bill highlights the fact that the standard forms currently
contain no standard order to be entered on violation of probation or community
control. If such an order existed, this bill might require that it be amended.
Several members of our committee commented that a standard order for entry
upon violation of probation or community control would be useful. Although this
order is an appealable order, it is common for a defendant to be resentenced
upon violation without the entry of afly written order of violation.

HB 695 . Sentencing / Street Gangs

Effective July 1, 2001, this bill enhances the penalties for certain street
gang activity. It also amends the sentencing worksheet. We have referred this
biil to the Criminal Punishment Code committee. In an exercise of caution, we
also refer it to you.

HB 1425 Violent Crime & Drug Control Council

Effective July 1, 2001, this bill makes many adjustments in the law. it
affects court ordered expunction of records. This bill (and several others)
contemplate more court ordered DNA samples. This bill on pages 34 and 38
allows for DNA samples from biological sources other than blood. It containg.a
penalty enhancer on pages 43-44 for crimes facilitated by the use of a police
scanner. We are uncertain whether this bill requires changes in the rules, but we
would ask that you review it. It may affect rule 3.703. It is likely that this bill could
affect sentencing forms or the sentencing worksheet.
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HB 1673 Domestic Violence

- Effective July 1, 2001, this bill increases offense severity and penalties for
certain types of domestic violence, especially repeat violence. Section 3 of the
enactment requires a minimum jail term. Section 4 reduces to one the number of
prior convictions that cause this offepse to become a felony. This should mean
an increase in felony division domestic violence caseload. Section 5 creates a
new cost and section 6 a new condition of probation. We doubt that this new bili
requires changes in the rules, but changes in the forms appear very likely.

HB 1845 Criminal Use of Personal Identification
Effective July 1, 2001, this bill creates some new crimes for theft of
personal identification information. Of possible significance to your committee,

this bill reclassifies some offenses if the defendant obtains the information from
public records. (See p. 4). This may affect the sentencing worksheet.

Judge Doyel’s Request
| enclose a copy of Judge Doyel’s correspondence. ltis largely self-
explanatory. The forms that he proposes appear to be forms for use in criminal

cases. If you conclude that this matter is outside the mandate of your commiittee,
please give me your thoughts as to the appropriate committee.

Time Requests

1. | would request that you date and sign the enclosed acknowledgment so
that | will have a record that you have received the notification.
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Florida Criminal Procedure Rules Commitiee Memorandum

Page Six
May 23, 2001 ¢
2, | would request that your committee provide me with a short report on

these matters by August 1, 2001.

3. Your committee is obviously familiar with the procedures to follow to amend
the rules and associated forms. Given that the legislature chose to make
many of these new bills effective in July, we would urge you to consider
whether an expedited petition is required. We would also request your
thoughts on the best methods to implement these matters in the period
after the laws become effective and before formal amendments to the rules
and forms can be approved by the supreme court.

Copies: Per attached List

Y1



.Ch.2001-210, § 2 2001 : REGULAR SESSION
. release from confinement, supervision, or sanction,. whichever- is later, to the -date :of - tho
_primary-offense.. ‘Juvenile dispositions of offenses committed by the offender within 5 8 years
. béfore the primary offense are included in the offender’s prior record when the offense would
have been a crime had the offender been an adult rather than a juvenile.. Juvenile

* dispositions of: sexual offerises .committed by: the offender whichswere:corimitted 53 years or .

* more before the primary offense are included in the offender’s prior record if the offender-has
not maintained a conviction-free record, either as an adult or a juvenile, for a penod of 53

consecutive, years from the most récent date of release from COnﬁnement, supemsnon, or

sanction, whichever is later, to the date of the primary offense
Sechon 3. This act shall take effect July 1, 2001

Approved by the Governor June 13, 2001 : ?
: Fllegl in-Office Secretary of Staté June 13, 2001;__-; .

CONSTRUCTIONWBUILDING CODES—FACSIMILE TRANSMISSIONS
Chapter 2001—211

" 8B. No 428

An act relatmg to bmldmg constructlon, amendmg 8. 95.1L F S .3 pmvndmg altematwe appllcatlons
. to a statute of limitations for certain legal or. eqmtable actions for actions to enforce claims
- againgt payment bonds;: revising a statute of limitations for actionsito’ enforce claims’ agdinst
) certam payment bonds; amending s. 255.05, F.S.; . clarifying criteria for petformance of bonds;
~-"i/revising a provision, relatmg to notice of n(mpayment for. certain; labor, materials, 6r supplies;
. ‘amending s..713.01, F.S; rewsmg cértain definitions; amendmg 5. 713.02, F.8; clanfymg a
*-criterion for a proscription’ agamst certain ligns; - amending 8. 713. i3, F 8.;" déleting authoriza-
“tion, for cértain fax nimbers: in. niotices of. commencement; - amending s. 713 18, F.8.; ‘revising
. provisions, relating 1o mamier of serving notices and certain, mstruments' amendmg 871823,
‘F.S;, in¢luding ¢ertain: unpald fihance . charges inder a written notice of nonpayment’ of a
ayment- borid; . amendmg 8. 713:245, F.S.; providing, addlhonal bond ¢riteria for roextensmn of
surety’s duty to' pay lienors with a’ conf.ractor’s duty to pay;’ amendmg & 125,06, F.8.; reVlsing
: mdemmficat‘lon and hold harmless restrictions. for certaln constructlon agreements, contracts
‘or-guarantees;. providihg application; amending s."725.08; F. S, revising- indempification ‘and
: _old Tharniléss’ restnctions fm-_,cem{m pmfessmnal sémces ‘contriets; Yepealing. s.. 713 18(3),
RS, relating to sexvice “of certain notices by facmmlle transmxssmn, amendmg 4. 489.13, .8,
' \.. providing for issuance'of a-notice of noneomphance, ‘imposition of an administrative fine,-and
.. assessment of ressonable investigative and legal costs of proseciition- for unllcensed contiact-
ey ING; speclfmng that such remedies: are not exclusive;:providing for uses: of fine proceeds
 requiring the Department of Business and- Professional Begula'tlon to create a web page on'its
" Intérnet website dedicaied to llstmg known mformatlon concernmg unlloensed contractors,
provndmg an effectlve date.

4

- Be It Enacted by the Legzsla.tum ofthe State ofFlo'ndm ,____j .
Sectlon 1. Sectlon 489.13, Florida Statutes, is amended to read

::489.13 Unllcensed contractmg; notice of noncomphance, ﬂne, authonty to lssue or -

" ‘receive a building pet*mltz web page

(1) Any person performing an actmty requiring hcensure under thls part asa constructmn
contractor is guilty of unlicensed contracting if he or she does not hold a valid active
.certificate or registration authorizing him or her to perform such activity, regardless of

whether he or ishe. holds.a local construction contractor license or local certificate of -

-competency. - Persons workmg outgide the geograp}nca] seope of thelr reg'lstratlon are gmlty
of unlicensed activity for.purposes of this part.

(2) For a first offense; any person who holds a state or local constmctlon hcense and is

‘found guilty of unlicensed contracting under this sectlon shall be 1ssued a notice of noncomph~

. ance pursuant to s, 489. 131(7) - . . R
-1306 ... Additions are indicated by underline; . deletions by ‘strikeout
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t 1o 8..331.867, or.any

t once each quarter, submit a written
and-Eeconomie Development de_h'neating. ;
roposals 'tih'éit_ it has,reviewed.. The

_— ‘ launch, construction rocessing, refurbishment, i
- or manufacturing of rockets, misgiles, capsules, spacecraft, satellites, satellite control facilities, g
. ‘ground Support equipment, and related tangible. onal pro “launch vehicles ‘modules,
. Space stations or components ined. i peration, and spaee flight research
o an ’develogment facilitlefs, Jnstruments, and e [uipment, - to ether with any- engi eering,
permitting, and-"other expenses _directly related to suely land; Puildings,
fixtures, machinery, equd ment, instruments, or software, = o e
*+ - Section 45. - Except as otherwise ‘expressly provided in this act, this act shall take effect.

improvements,

.- Became s Iaw without the Governor's approval Jure

: ] 10; 2001. - S
" Filed in Office Secrotary of State June 9, 2001; o

o ! -sentence of death may not be imposed i : e onvineing evidence that .
mereial Space * the defendant has mental retardation; requiring notice to the. defendant if the state. requests a
2002, and the sentence of death,-notwithst.‘md,ing the jury’s recommendation for life ix_h_pri’sonment; authoriz-
m ' ing the state to appeal a detérmination of mental retardation; providing for application of the
m , act; providing an effective date. i R T
tributed to the - " Be It Enacted by the Legislature of the State of Florida;
E’tﬁf: Ofulce of - Section 1. Section 921.187, Florida Statutes, is created to re_ad_:
tures, machin- 921.137. Imposition of the death sentence Upoh a mentally retarded defendant prohibit-

ring 0 R \ . L Lo - o
%ﬁg_@ @) As used in this Section, the term “mentl retardation” meang significantly subaverage o
ace stations of 3 Beneral intellectual functioning existing concurrently with deficits in adaptive behavior and '
d development 4 “inanify during the period from conce tion to age 18. The term “significantly subaverage
ther .3 : onin, urpose of this- section, me
WWO; or_miore -standard deviafig :

'She ified in th_'e' riles

o 1 of his. 0r~her.'age', cultural group, an&Tom_munity.‘ . The De
gf -amily Services shall adopt rules fo specify the standardized intellj
sthis subsection. ST T

gence tests as provided in
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‘Ch. 2001-202, § 1

*-(2) A sentence of death may not be imposed upon a defendant: convicted of a eapital felony
if it is determined in aceordance with this section that the defendant has mental retardation. .
- {3)_A defendant charged with a capital felony who intends tb raise mental retardation as a
bar to_the death- sentence must give notice.of such inteéntion in gecordance with the riles-of
“eourt goverhing hotices of intent to offer expert teshmony regardlhg mental health mmgatmn
durmg the penalty phase of a cipital trial. =

(4) After a defendant who. has ‘given nbtlce of hIS or her mtentlon to raise “mental
‘retardation as a bar to the death sentence is convicted of a capital felony-and an advisory jury
has réturned a recommended sentence of ‘death, the defendant may file a motion to determine
whether the defendant has mental retardation.  Upon teceipt of the motion, the court shall
appoint two experts in the field of méntal retardation who shall evaluate the defendant and
“réport. their. findings to the court and all interested. parties: prior fo the final: sentencing
‘hearing,” Notwithstanding s. 921.141 or's. 921.142, the final sentencing hearing shall be held
‘without a jury. -At the ﬁnal sentencing hearing, the court shall consider the findings of the
court-appointed experts and congide¥ the findings of :any other expert which is offéred by the

-state or the defense on the issue of whether the defendant has.mental retardation. . If the
" court finds, by clear and eonvinecing evidenoce, that the.defendant has mental retardation as

defined in subsection (1), the court may not impose a.sentence of death and-ghall enter a

written order that sets forth with specificity the findings in support of the determination. -

(5) If a defendant waives his or her right-to a recommendéd senterice by ‘anadvisory jury

_following a plea of guilt or nolo contendere. {o a capital felony and adjudication of guilt by the .
- eourt, or following a jury finding of guilt of a capital felony, upon aceeptance of the waiver by
‘the court, a defendant who has given notice as required in subsection (3) may file a motion for.

a determlnatlon of mental retardatlon Upon grantmg the motlon, the court shall proceed as

_ provided in subsection (4).

(6) If, following a recommendatlon by an ad\nsory jury that the defenaant be sentenced to
life imprisonment, the state intends to request the court to order that the defemdant be
sentenced to death, the state must inform the defendant of such request if the defendant has
notified the court of his or her intent to raise mental retardation as a bar to the death

‘sentence. After receipt of the notice from the state, the defendant may file a motion

:requesting a determination by the court.of whether the-defendant has -mehntal- retardatron
“Upon granting the motion, the court shall proceed as provxded in sitbsection (4)."

(7). The’ state miay appeal, pursuant to 8. 92407, a detenninatxon “of mefital retardatlon
.made under subsection (4)..

- (8) .This section does not apply to a defendant who was sentenced to death pnor to the_
effectlve date of thisact. -

8 Sectlon 2. This act $hall take effect upon becommg alaw. .

Approved by the Governor June 12, 2001.
Fﬂed in Office Semetary of State Jlme 12 2001

NURSES AND NURSING-—EDUCATION—STUDENT LOAN FORGIVENESS :

Chapter 2001—203

CSSB No. 1256

An act relatmg to numng educatnon, prohnbltmg the Board of Nursmg from developmg‘ any rule
_relating to faculty/student clinical ratios until a specified time; requiring the Board of Nursing
and the Department of Education to submit to the Legislature an- lmpleme.ntatlon plan
detailing the impact and cost of any such proposéd rule change;. amending. ss. 2404075,
.240.4076,. F.8; including nursing homes, family practice teaching hospitals and- specnalty
children’s hospltals as facilities eligible under the program; exempting such hospltals from the
fund-matching requirements of the program; transferring the program from the Board of
Regents to the Department of Health pn'mdmg an effectrve date ‘

" Bel t Enacted by the Legislature of the State of Florida:

1274 _ Addition's are indicated by. underiine; deletions by stikeout
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.Ch. 2001-210, § 2

. 'YOUTHFUL OFFENDERS—DISPOSITION—RECLASSIFICATION .~~~

 Chapter 2001-210

CSSB No 322

: -'An act relatmg to the disposition of offenders, amendmg 8. 944.1905, F S requmng that certam

inmates who, are less than a specified age be placed in ‘specific correctlonal facilities and

housed in separate dormitories; requiring that the Department of Corrections report to.the
" Legislature on its compliance with housing youthful offenders; requiring that:certain inmates-
- who are less than a specified age and who have no prior juvenile adjudication be ‘placed in - -
facilities: for youthful offenders; providing for.the reassignment of an innidte to the general .-
: population if the inmate threatens the safety of other inmates or correctional staff; amending -
-5, 9210021, F.8.; ‘redefining the term’ “prior’ record” to éxtend the 'time during' which. the -

- disposition of certam Juvemle offenses are mcluded in an offender’s record, prmndmg an
effective date. . :

Be It Enacted by the Legzsla.tu're of the State of F’lo'ndm
' Sectlon 1. Subsectlon (5) 1s added to sectlon 944 1905 Flonda Statutes, to read

"'j944 1905 - Imtral mmate classd‘icatlon, mmate reclassnﬁcatlon

. The Department of Correctiops shall classify inmates pursuant to'an ob_)ectlve classxﬁeatlon. :
. ! inmate ;ﬁcatlon questionnaire, and the mmate reclasslﬁcauon ques- g
, honnalre must cover both aggmvatmg and mitigating factors L

-.(BXa): Noththstandmg any-other: provision ‘of: this seetion; the department shall assrgn to

B '-speclﬁc correctional facilities all inmates who are less: than 18 years of age and whoare not

’ehglble for-and have riot been assigmed t6 a faelhty for youthful offenders.  Any-such inmate

‘whoisless than 18 Years of age shall be housed 'in a dormitory that is . separate from inmates .

~who_are 18 years of agé or older. Furthermore,” the department shall provide any food

-'service, educatlon, and recreation for such inmate separalely from inmates who-are 18 years -
.of age-or older. The depa‘rtment shall report to the Legislature on. comphance w1th this

paragraph by April 1, 2002

- (b) Notmthstandmg the requn‘ements of 8 958 11 any mmate Who is: less than 18 years of
age, who wis 15 years of age or younger -at the time of his or her offense, and who has no -

pnor ‘juvenile’ adjudlcatlon mrust be pladed in a facility for youthful offenders until the iniadte

"ig 18 yéars of age. At the discretion of the. department, such an minate may be placeéd in a

facility for youthful offenders until the inmate is 21 years of age..

.. () Any inmate who is assigned to.a facility under paragraph (a)f or paragraph (b) shall be
-removed and reassigned to the general inmate population if-his or her. behavwr threatens the -

safety of other inmates or correctional stalff,
Section 2. Subsectlon (5) of sectlon 921 0021 Flonda Statutes is amended to read

921 0021 Defimtlons : L : . : e
.As used in this chapter, for any felony offense, except any capltal felony, commltted on or

_ after QOctober 1,.1998, the teim:

(5)-“Prior record” means a conviction for a crime commxtted by the offender, as an adult or

"a juvenils, prior to'the time of the primary offense. = Convictions by federal, out-of-state,

‘military; or:foreign courts, and convietions for vielations of county or mumapal ‘ordingnces
that incorporate by reference a penalty under state law, are included in the offerider’s prior
record. - Convictions for offenses committed by: the -offender more than'10. years before the
primary ‘offense are not included in the offender’s prior record if the offender has not.been
convicted of any other crime for a period of 10 consecutive years from the most recent date of

-Additions are indicated by underline; deletions: by strikeout 1305
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