
THOMAS D 
IN THE SUPREME COURT OF FLORID&; 

cL6RK. SUPREME COURT 

IN RE: AMENDMENTS TO THE 
FLORIDA RULES OF CRIMINAL 
PROCEDURE 

CASE NUMBER: sma-\930 

EMERGENCY PETITION OF 
THE FLORIDA BAR CRIMINAL PROCEDURE RULES COMMITTEE 

John F. Harkness, Jr., Executive Director of The Florida Bar, and Raymond 
J. Rafool, 11, Chair of The Florida Bar Criminal Procedure Rules Committee, file 
this Emergency Petition pursuant to Flu. R. App. P. 2.130(a). 

Pursuant to its Fast Track procedures, the committee proposes FZa. R. Crim 
P. 3.203 and amendments to FZa. R. Crim P. 3.704, reflected on the Table of 
Contents attached hereto as Attachment “A”, which includes the voting record of 
the committee. The Florida Bar Board of Governors approved the proposed 
amendments on March 15,2002, by a vote of 32 in favor and 0 opposed. The 
proposed amendments are attached as Attachment “13”. Copies of the referral 
memoranda concerning these proposals are contained in Attachment “C”. The 
Committee believes that the adoption of these Rules will significantly improve the 
Florida Rules of Criminal Procedure by correlating the Rules with new legislation. 

The recommended amendments and rationale are as follows: 

1. Rule 3.203 - Defendant’s Mental Retardation As A Bar To The 
Imposition Of Death Sentence. 

Proposed Flu. R. Crim P. 3.203 is a new rule. The Committee found that an 
amendment under the Fast Track procedure was necessary to implement Senate 
Bill 238 (Death Penalty - Mental Retardation), effective July 1, 2001. The bill 
created a new defense and prohibited the imposition of the death penalty on a 
mentally retarded defendant. The committee voted to create Rule 3.203 to 
provide procedures and guidance for defendants, the State of Florida, and the trial 
courts. 



The proposed rule requires notice of the defendant’s intent to raise the 
mental retardation issue/defense; the filing of a motion to determine mental 
retardation; the appointment of experts; and a time frame for the examination(s) of 
the defendant. The rule also addresses the defendant’s refusal to cooperate with 
his or her counsel or procedures when mental retardation is an issue. 

2. Rule 3.704 - The Criminal Punishment Code. 

The proposed modification of H a .  R. Crim P. 3.704 amends the rule to be 
consistent with Senate Bill 322 (Youth Offenders - Amending Definition Of Prior 
Record), effective July 1,200 1. The bill amended Section 92 1.002 1, Florida 
Statutes, by expanding the definition of “prior record” to include 5 years of a 
juvenile record rather than 3 years. Because of the anticipated frequency of 
utilization of this expanded definition since July 1,200 1) the committee, as well as 
the Committee for Review And Notification of Criminal And Juvenile Legislation, 
believe the rule amendment has a priority necessitating the Fast Track procedure. 

The additional proposed Committee Note explains that the rule was 
amended to include juvenile dispositions of offenses committed within 5 years 
prior to the date of the commission of the primary offense, noting such change was 
caused by the amendment to Section 92 1.002 1 , Florida Statutes, effective July 1 , 
2001. 

The Committee respectfully requests that the Court adopt these proposed 
amendments to the Florida Rules of Criminal Procedure. 
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Respectfully submitted on 
1 

cutive Director 8f e Florida Bar 
650 Apalachee Parkway 
Tallahassee, Florida 32399-2300 

Florida Bar Number 123390 
850/56 1-5600 

The Florida Bar Cri 

Rafool & Rafool 
Post Office Box 7286 
Winter Haven, Florida 33883-7286 

Florida Bar Number 897670 

nal Procedure 
Rules Committ t e 

863/299-3 3 3 9 
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Attachment A 

TABLE OF CONTENTS 

3.010. 

3.020. 

3.025. 

3.030. 

3.040. 

3.050. 

3.060. 

3.070. 

3.080. 

3.090. 

3.1 11. 

3.1 12. 

3.1 15. 

I. SCOPE, PURPOSE, AND CONSTRUCTION 

SCOPE [NO CHANGE] 

PURPOSE AND CONSTRUCTION [NO CHANGE] 

11. GENERAL PROVISIONS 

STATE AND PROSECUTING ATTORNEY DEFINED 
[NO CHANGE] 

SERVICE OF PLEADINGS AND PAPERS [NO CHANGE] 

COMPUTATION OF TIME [NO CHANGE] 

ENLARGEMENT OF TIME [NO CHANGE] 

TIME FOR SERVICE OF MOTIONS AND NOTICE OF HEARING 
[NO CHANGE] 

ADDITTONAL TIME AFTER SERVICE BY MAIL 
[NO CHANGE] 

NONVERIFICATION OF PLEADINGS [NO CHANGE] 

PLEADING CAPTIONS [NO CHANGE] 

PROVIDING COUNSEL TO INDIGENTS [NO CHANGE] 

MINIMUM STANDARDS FOR ATTORNEYS IN CAPITAL 
CASES [NO CHANGE] 

DUTIES OF STATE ATTORNEY; CRIMINAL INTAKE 
[NO CHANGE] 
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111. PRELIMINARY PROCEEDINGS 

3.120. 

3.121. 

3.125. 

3.130. 

3.131. 

3.132. 

3.133. 

3.134. 

3.140. 

3.150. 

3.151. 

3.152. 

3.153. 

3.160. 

3.170. 

3.171. 

COMMITTING MAGISTRATE [NO CHANGE] 

ARRlEST WARRANT [NO CHANGE] 

NOTICE TO APPEAR [NO CHANGE] 

FIRST APPEARANCE [NO CHANGE] 

PRETRIAL RELEASE [NO CHANGE] 

PRETRIAL DETENTION P O  CHANGE] 

PRETRIAL PROBABLE CAUSE DETERMINATIONS AND 
ADVERSARY PRELIMINARY HEARINGS [NO CHANGE] 

TIME FOR FILING FORMAL CHARGES [NO CHANGE] 

INDICTMENTS; INFORMATIONS [NO CHANGE] 

JOINDER OF OFFENSES AND DEFENDANTS [NO CHANGE] 

CONSOLIDATION OF RELATED OFFENSES [NO CHANGE] 

SEVERANCE OF OFFENSES AND DEFENDANTS 
[NO CHANGE] 

TTMELINESS OF DEFENDANT’S MOTION; WAIVER 
[NO CHANGE] 

IV. ARRAIGNMENT AND PLEAS 

ARRAIGNMENT 

PLEAS 

PLEA DISCUSSIONS AND AGREEMENTS 

[NO CHANGE] 

[NO CHANGE] 

[NO CHANGE] 



3.172. 

3.180. 

3.190. 

3.191. 

3.200. 

3.201. 

3.202. 

3.203 

3.210. 

3.21 1. 

3.212, 

3.213. 

ACCEPTANCE OF GUILTY OR NOLO CONTENDERE PLEA 
[NO CHANGE] 

PRESENCE OF DEFENDANT [NO CHANGE] 

V. PRETRIAL MOTIONS AND DEFENSES 

PRETRIAL MOTIONS [NO CHANGE] 

SPEEDY TRIAL [NO CHANGE] 

NOTICE OF ALIBI WO CHANGE] 

EMERGENCY RULE [NO CHANGE] 

EXPERT TESTIMONY OF MENTAL MITIGATION DURING 
PENALTY PHASE OF CAPITAL TRTAL: NOTICE AND 
EXAMINATION BY STATE EXPERT [NO CHANGE] 

DEFENDANT’S MENTAL RETARDATION AS A BAR TO 
IMPOSITION OF THE DEATH SENTENCE 
Committee Vote: N/A: Under the fast track procedures of the 
Criminal Procedure Rules Committee, proposals approved by the fast 
track subcommittee are approved for submission to the Florida 
Supreme Court if an objection is not received from one-third of the 
full committee members. 
Board of Governors Vote: 32-0 

INEW RULE1 

INCOMPETENCE TO PROCEED: PROCEDURE FOR RAISING 
THE ISSUE [NO CHANGE] 

COMPETENCE TO PROCEED: SCOPE OF EXAMINATION AND 
REPORT [NO CHANGE] 

COMPETENCE TO PROCEED: HEARING AND DISPOSITION 
[NO CE-IANGE] 

CONTINUING INCOMPETENCY TO PROCEED, EXCEPT 
INCOMPETENCY TO PROCEED WITH SENTENCING: 



3.214. 

3.215. 

3.216. 

3.217. 

3.218. 

3.219. 

3.220. 

3.231. 

3.240. 

3.250. 

3.251. 

3.260. 

DISPOSITION [NO CHANGE] 

INCOMPETENCY TO PROCEED TO SENTENCING: 
DISPOSITION [NO CHANGE] 

EFFECT OF ADJUDICATION OF INCOMPETENCY TO 
PROCEED: PSYCHOTROPIC MEDICATION [NO CHANGE] 

INSANITY AT TIME OF OFFENSE OR PROBATION OR 
COMMUNITY CONTROL VIOLATION: NOTICE AND 
APPOINTMENT OF EXPERTS [NO CHANGE] 

JUDGMENT OF NOT GUILTY BY REASON OF INSANITY: 
DISPOSITION OF DEFENDANT [NO CHANGE] 

COMMITMENT OF A DEFENDANT FOUND NOT GUILTY BY 
REASON OF INSANITY P O  CHANGE] 

CONDITIONAL RELEASE [NO CHANGE] 

VI. DISCOVERY 

DISCOVERY [NO CHANGE] 

VII. DISQUALIFICATION AND 
SUBSTITUTION OF JUDGE 

SUBSTITUTION OF JUDGE [NO CHANGE] 

VIII. CHANGE OF VENUE 

CHANGE OF VE"JE [NO CHANGE] 

IX. THE TRIAL 

ACCUSED AS WITNESS 

RIGHT TO TRIAL BY JURY 

WAIVER OF JURY TRIAL 

[NO CHANGE] 

[NO CHANGE] 

[NO CHANGE] 
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3.270. 

3.280. 

3.281. 

3.290. 

3.300. 

3.3 10. 

3.315. 

3.320. 

3.330. 

3.340. 

3.350. 

3.360. 

3.361. 

3.370. 

3.380. 

3.390. 

3.391. 

NUMBER OF JURORS [NO CHANGE] 

ALTERNATE JURORS [NO CHANGE] 

LIST OF PROSPECTIVE JURORS [NO CHANGE] 

CHALLENGE TO PANEL [NO CHANGE] 

VOIR DIRE EXAMJNATION, OATH, AND EXCUSING OF 
MEMBER P O  CHANGE] 

TIME FOR CHALLENGE [NO CHANGE] 

EXERCISE OF CHALLENGES [NO CHANGE] 

MANNER OF CHALLENGE [NO CHANGE] 

DETERMINATION OF CHALLENGE FOR CAUSE 
[NO CHANGE] 

EFFECT OF SUSTAINING CHALLENGE [NO CHANGE] 

PEREMPTORY CHALLENGES [NO CHANGE] 

OATH OF TRIAL JURORS [NO CHANGE] 

WITNESS ATTENDANCE AND SUBPOENAS [NO CHANGE] 

X. CONDUCT OF TRIAL; 
JURY INSTRUCTIONS 

REGULATION AND SEPARATION OF JURORS 
P O  CHANGE] 

MOTION FOR JUDGMENT OF ACQUITTAL [NO CHANGE] 

JURY INSTRUCTIONS [NO CHANGE] 

SELECTION OF FOREPERSON OF JURY [NO CHANGE] 
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3.400. 

3.410. 

3.420. 

3.430. 

3.440. 

3.450. 

3.45 1. 

3.470. 

3.490. 

3.500. 

3.505. 

3.510. 

3.520. 

3.530. 

3.540. 

3.550. 

MATERIALS TO THE JURY ROOM [NO CHANGE] 

JURY REQUEST TO REVIEW EVIDENCE OR FOR 
ADDITIONAL INSTRUCTIONS [NO CHANGE] 

RECALL OF JURY FOR ADDITIONAL INSTRUCTIONS 
[NO CHANGE] 

JURY NOT RECALLABLE TO HEAR ADDITIONAL EVIDENCE 
[NO CHANGE] 

XI. THE VERDICT 

RENDITION OF VERDICT; RECEPTION AND RECORDING 
[NO CHANGE] 

POLLING THE JURY [NO CHANGE] 

JUDICIAL COMMENT ON VERDICT [NO CHANGE] 

PROCEEDINGS ON SEALED VERDICT [NO CHANGE] 

DETERMINATION OF DEGREE OF OFFENSE [NO CHANGE] 

VERDICT OF GUILTY WHERE MORE THAN ONE COUNT 
[NO CHANGE] 

INCONSISTENT VERDICTS [NO CHANGE] 

DETERMINATION OF ATTEMPTS AND LESSER INCLUDED 
OFFENSES Ir\JO CHANGE] 

VERDICT IN CASE OF JOINT DEFENDANTS [NO CHANGE] 

RECONSIDERATION OF AMBIGUOUS OR DEFECTIVE 
VERDICT [NO CHANGE] 

WHEN VERDICT MAY BE RENDERED [NO CHANGE] 

DISPOSITION OF DEFENDANT [NO CHANGE] 



3.560. 

3.570. 

3.580. 

3.590. 

3.600. 

3.610. 

3.620. 

3.630. 

3.640. 

3.650. 

3.670. 

3.680. 

3 A90. 

3.691. 

DISCHARGE OF JURORS [NO CHANGE] 

IRREGULARITY IN RENDITION, RECEPTION, AND 
RECORDING OF VERDICT [NO CHANGE] 

X I .  POST-TRIAL MOTIONS 

COURT MAY GRANT NEW TRIAL [NO CHANGE] 

TIME FOR AND METHOD OF MAKING MOTIONS; 
PROCEDURE; CUSTODY PENDING HEARING 

P O  CHANGE] 

GROUNDS FOR NEW TRIAL [NO CHANGE] 

MOTION FOR ARREST OF JUDGMENT; GROUNDS 
[NO CHANGE] 

WHEN EVIDENCE SUSTAINS ONLY CONVICTION OF LESSER 
OFFENSE [NO CHANGE] 

SENTENCE BEFORE OR AFTER MOTION FILED 
[NO CHANGE] 

EFFECT OF GRANTING NEW TRIAL [NO CHANGE] 

XII.  JUDGMENT 

JUDGMENT DEFINED [NO CHANGE] 

RENDITION OF JUDGMENT [NO CHANGE] 

JUDGMENT ON INFORMAL VERDICT [NO CHANGE] 

JUDGMENT OF NOT GUILTY; DEFENDANT DISCHARGED 
AND SURETIES EXONERATED 

[NO CHANGE] 

POST-TRIAL RELEASE [NO CHANGE] 



3.692. 

3.700. 

3.701. 

3.702. 

3.703. 

3.704. 

3.710. 

3.71 1. 

3.712. 

3.713. 

3.720. 

3.721. 

3.730. 

3.750. 

PETITION TO SEAL OR EXPUNGE [NO CHANGE] 

XIV. SENTENCE 

SENTENCE DEFINED; PRONOUNCEMENT AND ENTRY; 
SENTENCING JUDGE [NO CHANGE] 

SENTENCING GUIDELINES [NO CHANGE] 

SENTENCING GUIDELINES (1 994) [NO CHANGE] 

SENTENCING GUIDELINES (1994 as amended)[NO CHANGE] 

THE CRIMINAL PUNISHMENT CODE [AMENDMENT] 
Committee Vote: N/A: Under the fast track procedures of the 
Criminal Procedure Rules Committee, proposals approved by the fast 
track subcommittee are approved for submission to the Florida 
Supreme Court if an objection is not received from one-third of the 
full committee members. 
Board of Governors Vote: 32-0 

PRESENTENCE REPORT [NO CHANGE] 

PRESENTENCE REPORT: WHEN PREPARED [NO CHANGE] 

PRESENTENCE REPORT: DISCLOSURE [NO CHANGE] 

PRESENTENCE INVESTIGATTON DISCLOSURE: PARTIES 
P O  CHANGE] 

SENTENCING HEARING [NO CHANGE] 

RECORD OF THE PROCEEDINGS [NO CHANGE] 

ISSUANCE OF CAPIAS WHEN NECESSARY TO BRING 
DEFENDANT BEFORE COURT [NO CHANGE] 

PROCEDURE WHEN PARDON IS ALLEGED AS CAUSE FOR 
NOT PRONOUNCING SENTENCE [NO CHANGE] 



3.760. 

3.770. 

3.780. 

3.790. 

3.800. 

3.810. 

3.81 1. 

3.812. 

3.820. 

3.830. 

3 340. 

3.850. 

3.85 1. 

PROCEDURE WI-IEN NONIDENTITY IS ALLEGED AS CAUSE 
FOR NOT PRONOUNCING SENTENCE [NO CHANGE] 

PROCEDURE WHEN PREGNANCY IS ALLEGED AS CAUSE 
FOR NOT PRONOUNCING DEATH SENTENCE 

[NO CHANGE] 

SENTENCING HEARING FOR CAPITAL CASES 
[NO CHANGE] 

PROBATION AND COMMUNITY CONTROL [NO CHANGE] 

CORRECTION, REDUCTION, AND MODIFICATION OF 
SENTENCES [NO CHANGE] 

XV. EXECUTION OF SENTENCE 

COMMITMENT OF DEFENDANT; DUTY OF SHERIFF 
[NO CHANGE] 

INSANITY AT TIME OF EXECUTION: CAPITAL CASES 
[NO CHANGE] 

HEARING ON INSANITY AT TIME OF EXECUTION: CAPITAL 
CASES [NO CHANGE] 

HABEAS CORPUS [NO CHANGE] 

XVI. CRIMINAL CONTEMPT 

DIRECT CRIMINAL CONTEMPT 

INDIRECT CRIMINAL CONTEMPT 

[NO CHANGE] 

[NO CHANGE] 

XVII. POSTCONVICTION RELIEF 

MOTION TO VACATE, SET ASIDE, OR CORREXT SENTENCE 
[NO CHANGE] 

COLLATERAL RELIEF AFTER DEATH SENTENCE HAS BEEN 



0 e 

3.852 

3.853 

3.985. 

3.986. 

3.987. 

3.988. 

3.989. 

3.990(a). 

3.990(b). 

3.991(a). 

3.99 1 (b). 

3.992(a). 

3.992(b). 

IMPOSED AND AFFIRMED ON DIRECT APPEAL 
[NO CHANGE] 

CAPITAL POSTCONVICTION PUBLIC RECORDS 
PRODUCTION [NO CHANGE] 

MOTION FOR POSTCONVICTION DNA TESTING 
[NO CHANGE] 

XVIII. FORMS 

STANDARD JURY INSTRUCTIONS [NO CHANGE] 

FORMS RELATED TO JUDGMENT AND SENTENCE 
[NO CHANGE] 

MOTION FOR POSTCONVICTION RELIEF [NO CHANGE] 

SENTENCING GUIDELINES [NO CHANGE] 

AFFIDAVTT, PETITION, AND ORDER TO EXPUNGE OR SEAL 
- FORMS [NO CHANGE] 

SENTENCING GUIDELINES SCORESHEET [NO CHANGE] 

SUPPLEMENTAL SENTENCING GUIDELINES SCORESHEET 
[NO CHANGE] 

SENTENCING GUIDELINES SCORESHEET (OCTOBER 1,1995) 
[NO CHANGE] 

SUPPLEMENTAL SENTENCING GUIDELINES SCORESHEET 
(OCTOBER 1, 1995) [NO CHANGE] 

CRIMINAL PUNISHMENT CODE SCORESHEET 
[NO CHANGE] 

SUPPLEMENTAL CRIMINAL PUNISHMENT CODE 
SCORESHEET [NO CHANGE] 
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3.993. FORMS RELATED TO CAPITAL POSTCONVICTION RECORDS 
PRODUCTION [NO CHANGE] 

3.994 ORDER OF NO IMPRISONMENT [NO CHANGE] 

SUBJECT INDEX 



Proposed Rule Reason for Change 

RULE 3.203. DEFENDANT’S MENTAL 
RETARDATION AS A BAR TO 
OF DEATH SENTENCE 

IMPOSITION 

@ Notice of Intent to Raise Mental Retardation 
as Bar to ImDosition of Death Sentence; Time for Filing; 
Contents. A defendant who intends to raise mental retardation 
as a bar to the imposition of a death sentence shall give written 
notice to the prosecutor not less than 20 days before trial or at 
such other time as ordered by the court. The notice shall 
contain the names and addresses of any experts whom the 
defendant may call to testifv at a hearing to determine mental 
retardation. 

Ib) Motion for Determination of Mental 
Retardation; Time for Filing After Recommendation of 
Death, A defendant who has given timelv notice under 
subdivision (a) of this ruIe may file a motion for determination 
of mental retardation within 10 davs after an advisory iurv has 
recommended a death sentence. 

(C’J Motion for Determination of Mental 
Retardation; Time for FiIine - After Recommendation of 
Life. The prosecutor shall notify the defendant. within 10 days 
after an advisory jury has returned a recommended sentence of 
life, if the state intends to seek a sentence of death. A 
defendant who has given timely notice under subdivision (a) of 
this rule may file a motion for determination of mental 
retardation within 10 days after receiving notice that the state 
intends to seek a death sentence. 

By memorandum of May 23,2001, to the Honorable 
O.H. Eaton, as Chair of the Criminal Procedure Rules 
Committee, the Honorable Chris W. Altenbernd, Chair of the 
committee for Review and Notification of Criminal and 
Juvenile Legislation, requested the committee review Senate 
Bill 238 (Death Penalty - Mental Retardation), effective July 1, 
200 1, in connection with Rule 3.202. The bill created a new 
defense by prohibiting a trial judge from imposing a death 
sentence on a mentally retarded defendant. Judge Altenbemd’s 
memorandum requested high priority to the issue. 

The committee voted to create a new rule, Rule 3.203, 
which contains procedures for defendants who intend to raise 
mental retardation as a bar to the imposition of the death 
sentence. 

The procedures require: notice of the defendant‘s intent 
to raise the mental retardation defense; the filing of a motion to 
determine mental retardation; and the appointment of experts 
and a time frame for their examination of the defendant, The 
rule also addresses the defendant’s refusal to cooperate. 



@'J Motion for Determination of Mental 
Retardation; Time for Filing After Waiver of Advisorv 
Jury Recommendation. A defendant who waives the right to 
a penal@ phase -iury may file a motion for determination of 
mental retardation no Iater than 10 davs after completion of the 
penalty phase hearing. 

(e'~ Appointment of Experts; Time of 
Examination. The court shall appoint 2 experts in the field of 
mental retardation upon the receipt of the motion for 
determination of mental retardation. The experts shall evaluate 
the defendant and provide to the court and the parties a written 
report of their findings. The reports shall be provided a 
reasonable time prior to the final sentencing hearing. 
Attorneys for the state and defendant may be present at the 
examinations. 

a Defendant's Refusal to Cooperate. If the 
defendant refuses to be examined by or fully cooperate with the 
court-appointed experts, the court mav, in its discretion: 

(1) order the defense to allow the court- 
appointed experts to review a11 mental health reports, tests. and 
evaluations by the defendant's expert; or 

(21 prohibit defense experts from testifvinq 
concerning any tests, evaluations. or examinations of the 
defendant regarding the defendant' s mental retardation. 

@ Hearing on Motion to Determine Mental 
Retardation. At the hearing on the motion. the court shall 
consider the findings of the court-appointed experts. the 



findinas of any other expert offered bv the state or the defense, 
and all other evidence on the issue of whether the defendant 
has mental retardation. If the court finds, by clear and 
convincing evidence, that the defendant has mental retardation 
1 
may not impose a sentence of death. The court shall enter a 
written order that sets forth with specificity the findings in 
sumort of the court’s determination. 



RULE 3.704. THE CRIMINAL PUNISHMENT CODE 

(a) [NOCHANGE] 

(b) [NOCHANGE] I 

(c> POCHANGE] 

(d) General Rules and Definitions. 

By memorandum of May 23,200 1, to the Honorable 
O.H. Eaton, as Chair of the Criminal Procedure Rules 
Committee, the Honorable Chris W. AItenbemd, Chair of the 
Committee for Review and Notification of Criminal and 
Juvenile Legislation, requested the committee review Senate 
Bill 322 (Youth Offenders - Amending Definition of Prior 
Record), effective July I ,  2001, in connection with Rule 3.703. 
Section 2 of the bill expands the definition of prior record to 
include 5 years of a juvenile record rather than 3 years. 

(1) One or more Criminal Punishment Code 
scoresheets must be prepared for each offender covering all 
offenses pending before the court for sentencing, including 
offenses for which the offender may qualify as an habitua1 
felony offender, an habitual violent felony offender, violent 
career criminal or prison releasee reoffender. The office of the 
state attorney or the Department of Corrections, or both where 
appropriate, must prepare the scoresheets and present them to 
defense counsel for review as to accuracy. If sentences are 
imposed under section 775.084 or section 775.082(9), FIorida 
Statutes, and the Criminal Punishment Code, a scoresheet 
listing only those offenses sentenced under the Criminal 
Punishment Code must be filed in addition to any sentencing 
documents filed pursuant to section 775.084 or section 
775.082(9). 

(2) One scoresheet must be prepared for all 
offenses committed under any single version or revision of the 
guidelines or Criminal Punishment Code pending before the 
court for sentencing. 

Judge Altenbernd’ s memorandum requested high 
priority to the issue. 

(3) If an offender is before the court for 



sentencing for more than one felony and the felonies were 
committed under more than one version or revision of the 
guidelines or Criminal Punishment Code, separate 
scoresheets must be prepared and used at sentencing. The 
sentencing court may impose such sentence concurrently or 
consecutively. 

(4) The sentencing judge must review the 
scoresheet for accuracy and sign it. 

( 5 )  Felonies, except capital felonies, with 
continuing dates of enterprise are to be sentenced under the 
guidelines or Criminal Punishment Code in effect on the 
beginning date of the criminal activity. 

(6) “Conviction” means a determination of 
guilt that is the result of a pka  or trial, regardless of whether 
adjudication is withheld. 

(7) “Primary offense” means the offense at 
conviction pending before the court for sentencing for which 
the total sentence points recommend a sanction that is as severe 
as, or more severe than, the sanction recommended for any 
other offense committed by the offender and pending before 
the court at sentencing. Only one count of one offense before 
the court for sentencing shall be classified as the primary 
offense. 

a 

(8) “Additional offense” means any offense 
other than the primary offense for which an offender is 
convicted and which is pending before the court for sentencing 
at the time of the primary offense. 



(9) “Victim injury” is scored for physical 
injury or death suffered by a person as a direct result of any 
offense pending before the court for sentencing. Except as 
otherwise provided by law, the sexual penetration and 
sexual contact points will be scored as folows. Sexual 
penetration points are scored if an offense pending before the 
court for sentencing involves sexual penetration. Sexual 
contact points are scored if an offense pending before the court 
for sentencing involves sexual contact, but no penetration. If 
the victim of an offense involving sexual penetration or sexual 
contact without penetration suffers any physical injury as a 
direct result of an offense pending before the court for 
sentencing, that physical injury must be scored in addition to 
any points scored for the sexual contact or sexual penetration. 

Victim injury must be scored €or each victim physically 
injured and for each offense resulting in physical injury 
whether there are one or more victims. However, victim injury 
must not be scored for an offense for which the offender has 
not been convicted. 

Victim injury resulting from one or more capital 
offenses before the court for sentencing must not be included 
upon any scoresheet prepared for non-capital offenses also 
pending before the court for sentencing. This does not prohibit 
the scoring of victim injury as a result of the non-capital 
offense or offenses before the court for sentencing. 

,a 

(1 0) Unless specifically provided otherwise 
by statute, attempts, conspiracies, and solicitations must be 
indicated in the space provided on the Criminal Punishment 
Code scoresheet and must be scored at one severity level below 



the completed offense. 

Attempts, solicitations, and conspiracies of third-degree 
felonies located in offense severity levels 1 and 2 must be 
scored as misdemeanors. Attempts, soIicitations, and 
conspiracies of third-degree felonies located in offense severity 
levels 3,4, 5,6,7,  8,9,  and 10 must be scored as felonies one 
offense level beneath the incomplete or inchoate offense. 

(1 1) An increase in offense severity level * may result from a reclassification of felony degrees pursuant to 
sections 775.0845,775.087,775.0875, or 794.023. Any such 
increase must be indicated in the space provided on the 
Criminal Punishment Code scoresheet. 

(1 2) A single assessment of thirty prior 
serious felony points is added if the offender has a primary 
offense or any additional offense ranked in level 8,9,  or 10 and 
one or more prior serious felonies. A “prior serious felony” is 
an offense in the offender‘s prior record ranked in level 8,9,  or 
10 and for which the offender is serving a sentence of 
confinement, supervision or other sanction or for which the 
offender’s date of release from confinement, supervision, or 
other sanction, whichever is later, is within 3 years before the 
date the primary offense or any additional offenses were 
committed. Out of state convictions wherein the analogous or 
paraIIe1 Florida offenses are located in offense severity level 8, 
9, or 10 must be considered prior serious felonies. 

a 

(1 3 )  If the offender has one or more prior 
capital felonies, points must be added to the subtotal sentence 
points of the offender equal to twice the number of points the 



offender receives for the primary offense and any additional 
offense. Out-of-state convictions wherein the analogous or 
parallel Florida offenses are capital offenses must be 
considered capital offenses for purposes of operation of this 
section. 

( I  4) 
for an offense committed by the offender prior to the 
commission of the primary offense. Prior record includes 
convictions for offenses committed by the offender as an adult 
or as a juvenile, convictions by federal, out of state, military, or 
foreign courts and convictions for violations of county or 
municipal ordinances that incorporate by reference a penalty 
under state law. Federal, out of state, military or foreign 
convictions are scored at the severity level at which the 
analogous or parallel Florida crime is located. 

“Prior record” refers to any conviction 

(A) Convictions for offenses committed 
more than 10 years prior to the date of the commission of the 
primary offense must not be scored as prior record if the 
offender has not been convicted of any other crime for a 
period of I0 consecutive years from the most recent date of 
release from confinement, supervision, or other sanction, 
whichever is later, to the date of the commission of the primary 
offense. 

(B) Juvenile dispositions of offenses The amendment to subparagraph (d)( 14)(B) conforms 
the criminal punishment code to $92 1.002 I ,  Florida Statutes, 
which was amended by Section 2 of Senate Bill 322. 

committed by the offender within 53 years prior to the date of 
the commission of the primary offense must be scored as prior 
record ifthe offense would have been a crime if committed by 
an adult, Juvenile dispositions of sexual offenses committed by 
the offender more than 53 years prior to the date of the primary 



offense must be scored as prior record if the offender has not 
maintained a conviction-kee record, either as an adult or as a 
juvenile, for a period of 53 consecutive years from the most 
recent date of release from confinement, supervision, or 
sanction, whichever is later, to the date of commission of the 
primary offense. 

(C) [NO CHANGE] 

(D) [NO CHANGE] 

(E) [NO CHANGE] 

(15) P O  CHANGE] 

(A) [NO CHANGE] 

(B) P O  CHANGE] 

(C) P O  CHANGE] 

(D) N O  CHANGE] 

(E) WOCHANGE] 

(F) NOCHANGE] 

(G) [NOCHANGE] 

(16) [NO CHANGE] 

(A) [NOCHANGE] 



(B) Ir\rOCHANGE] 

(C) [NOCHANGE] 

(17) [NO CHANGE] 

(18) B O  CHANGE] 

(19) ~ O C H A N G E ]  * (20) WOCHANGE] 

(21) [NO CHANGE] 

(22) [NO CHANGE] 

(23) [NO CHANGE] 

(24) [NO CHANGE] 

(25) P O  CHANGE] 

(26) [NO CHANGE] * (27) [NO CHANGE] 

(A) [NOCHANGE] 

(B) [NOCHANGE] 

(28) [NO CHANGE] 



Committee Notes 

The terms must and shall, as used in this rule, are 
mandatory and not permissive. 

2001 Amendment. 3.704 (d)(14)(B). The definition of “prior 
record” was amended to include iuvenile dispositions of 
offenses committed within 5 Years prior to the date of the 
commission of the primary offense. “Prior record” was 
previously defined to include juvenile disposition of offenses 
committed within 3 years prior to the date of the commission 
of the primarv offense. Ths  amendment reflects the legislative 
change to section 92 1.002 1, Florida Statutes, effective July 1 ~ 

200 1. This new definition of prior record applies to primary 
offenses committed on or after July 1.200 1. 

The proposal adds a Committee Note explaining the 
rule change. 



Brandon J. Rafool 
Raymond J. Rafool, I1 
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THE FLORIDA BAR CRIMINAL PROCEDURE RULES COMMITTEE 
REPE RAL -0 RANDW 

TO : Kevin E m s ,  Chair, F a s t  Track 
II 

From : Raymond J. Rafool, 11, Chair 

Date: July 24, 2001 

Subject: 01-12-FT (Senate Bill 322: Youth Offenders - Amending 
Definition Of Prior Record) 

I 

The Honorable Chris W. Altenbernd is Chair of t he  Committee 
For Review And Notification Of Criminal And Juvenile Legislation 
(a Supreme Court Of Florida Appointed Committee). Enclosed is 
Judge Altenbernd’s memorandum relating to Senate Bill 322 (Youth 
Offenders - Amending Definition Of Prior Record). Section 2 of 
the bill expands the definition of prior  record to include five 
(5) years of a juvenile record rather than three (3) years. That 
committee believes a change is required in Rule 3.703 to 
accommodate the  new legislation. It also requested high priority 
to the issue in light of such issue affecting cases tried t h i s  
Summer (Summer 2001). The Morris Committee wa6 notified and’it 
is suggested that you work with the Morris Committee relative to 
these issues. For your information, t he  Honorable 0 .  H .  Eaton, 
Jr. and the Honorable Stanford Blake are both on the Morris 
Committee. Enclosed for your convenience is a copy of Senate 
Bill 322. 

I refer this matter to the Fast Track Committee and provide 
the members with a copy of t h i s  correspondence. Please implement 



the fast t rack  process. 
available. In that regard, you may contact G a r y  Rose at ( 8 5 0 )  
561-5600 to arrange a telephone conference fo r  your subcommittee 
meeting. 

As you know, Susan Elsass is no longer 

Enclosures 
cc: G a r y  Rose, Temporary Florida Bar Liaison 

J 



? 

DISTRICT COURT OF APPEAL 
SECOND DISTRICT 

LAKELAND, FLORYDA 33801-2019 
1005 E. MEMORIAL BOULEVARD 

PLEASE RF.Pl.Y TO: 

801 E RVXGGS ST. W O O  

TAMPA, FL 33602-3547 
(813)272-3430 

J 

To: Judge 0. H. "Bill" Eaton, Chair of the Florida Criminal Procedure 
Rules Committee 

From: Judge Chris W. Altenbernd, Chair of the Committee for Review and 
Notification of Criminal and Juvenile Legislation 

Date: May 23,2001 

Re: Notification of 2001 Legislation Requiring Possible Committee 
Action & Request for Timely Action. 

The Committee for Review of Legislation met on Friday, May 18, 2001. 
i 

We determined that at least I 0  bills enacted by the Legislatute warrant 
consideration by your committee. We have also received a request from Judge 
Doyel concerning a federal issue that we are referring to you. This memorandum 
identifies those bills and provides our  initial assessment of t he  urgency of the 
need for action by your committee. Some of these bills have also been referred 
to the standard jury instruction committee and to the  Florida Criminal Punishment 
Code committee. * 



Florida Criminal Procedure Rules Committee Memorandum 
PageTwo . 

May 23,2001 + + 

SB 144 Computer Pornography & Computer Viruses 

Effective July 1, 2001, this bill creates a new crime addressing the 
transmission of computer viruses and also extends child pornography laws. It is 
not clear to our committee that this bill requires action by your committee. We 
are notifying you of this bill to error on the side of caution. 

SB 238 Death Penalty - Mental Retardation 

Effective July 1, 2001, this bill prohibits a trial judge from imposing a death 
sentence upon a mentally retarded defendant. Although this matter is addressed 
to the trial judge after the penalty phase, section 1 of this bill contemplates that 
the defendant will provide notice of this issue at an earlier time. We are 
concerned that the rules of criminal procedure, specifically rule 3.202, may 
require amendment to address this new defense. Because this issue could affect 
cases tried this summer, we would ask that your committee give high priority to 
this issue. We recognize that a formal rule change cannot occur between now 
and July 1. Thus, if your committee determines that a rule change is necessary, 
we would request your advice on the best interim method to implement this new 
statute. We have also notified Judge Stan Morris of this new bill. 

SB 240 Sentencing for Crimes While Incarcerated 

Effective July 1, 2001, this bill requires that state prisoners serve terms of 
incarceration for new crimes within the prison system. This means that mis- 
demeanors committed by prisoners will result in prison sentences. Our 
committee believes that your sentencing foms are currently sufficient to allow for 
this option, but we refer the matter to you for a more thorough assessment. 



e 0 

Fiorida Criminal Procedure Rules Committee Memorandum 
PageThree 
May 23,2001 ? 

SB 322 Youthful Offenders (amending definition of prior record) J 
Effective July 1 , 2001 , section 2 of this bill expands the definition of prior 

record to include 5 years of juvenile record rather than 3. This change requires 
an amendment to rule 3.703. Our committee takes no position on whether this 
amendment applies to offenses after July I or to sentences imposed thereafter. 
We recognize that a formal rule ch&e cannot occur between now and July 1. 
Thus, we would request your advice on the best interim method to implement this 
new stab te. 

SB 540 White Collar Crime 

Effective July 1, 2001, this bill provides greater protection to victims of 
white collar crime. Section 1 of this bill contains language mandating restitution 
as a condition of probation and also extending the term of probation to ten years. 
W e  doubt that this bill requires any changes in the rules of procedure, but we are 
concerned that the standard sentencing forms may be affected by these 
changes. 

SB 888 Violations of Probation and Community Control 

J 

Effective July 1 , 2001, this bill allows a term of probation or cornrnuniv 1: 
control to be "tolled" by the filing of an affidavit of violation and the issuance of an 
arrest warrant. The conditions remain effective during the "tolled" period. We 
understand that this bill is aimed primarily at misdemeanor probation. We doubt 
that this bill requires a change in any existing rule or form, but we would ask that 
you review this matter. 
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Florida Criminal Procedure Rules Committee Memorandum 
Page Four 
May 23,2001 ? * 

Additionally, this bill highlights the fact that the standard forms currently 
contain no standard order to be entered on violation of probation or community 
control. If such an order existed, this bill might require that it be amended, 
Several members of our committee commented that a standard order for entry 
upon violation of probation or community control would be useful. Although this 
order is an appealable order, it is common for a defendant to be resentenced 
upon violation without the entry of a iy  written order of violation. 

HB 695 Sentencing / Street Gangs 

Effective July 1, 2001, this bill enhances the penalties for certain street 
gang activity. It also amends the sentencing worksheet. We have referred this 
bill to the Criminal Punishment Code Committee. In an exercise of caution, we 
also refer it to you. 

HE3 1425 Violent Crime & Drug Control Council 

Effective July 1, 2001, this bill makes many adjustments in the law. It 
affects court ordered expunction of records. This bill (and several others) 
contemplate more court ordered DNA samples. This bill on pages 34 and 38 
allows for DNA samples from biological sources other than blood. It contain6,:a 
penalty enhancer on pages 43-44 for crimes facilitated by the use of a police 
scanner. We are uncertain whether this bill requires changes in the rules, but we 
would ask that you review it. It may affect rule 3.703. it is likely that this bill could 
affect sentencing forms or the sentencing worksheet. 
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Florida Criminal Procedure Rules Committee Memorandum 

May 23,2001 + 

, PageFive 

HB 1673 Domestic Violence 

Effective July I 2001 I this bill increases offense severity and penalties for 
certain types of domestic violence, especially repeat violence. Section 3 of the 
enactment requires a minimum jail term. Section 4 reduces to one the number of 
prior convictions that cause this offense to become a felony. This should mean 
an increase in felony division domestic violence caseload. Section 5 creates a 
new cost and section 6 a new condition of probation. We doubt that this new bill 
requires changes in the rules, but changes in the forms appear very likely. 

HB 1845 Criminal Use of Personal Identification 

Effective July 1, 2001 this bill creates some new crimes for theft of 
personal identification information. Of possible significance to your committee, 
this bill reclassifies some offenses if the defendant obtains the information from 
public records. (See p. 4). This may affect the sentencing worksheet. 

Judge Doyel’s Request 

I enclose a copy of Judge Doyel’s correspondence. It is largely self- 
explanatory. The forms that he proposes appear to be forms for use in criminal 
cases. If you conclude that this matter is outside the mandate of your committee, 
please give me your thoughts as to the appropriate committee. 

Time Requests 

I. I would request that you date and sign the enclosed acknowledgment so 
that I will have a record that you have received the notification. 



Page Six 
May 23,2001 

0 

2. I would request that your committee provide me with a short report on 
these matters by August 1,2001. 

I 

3. Your committee is obviously familiar with the procedures to follow to amend 
the rules and associated forms. Given that the legislature chose to make 
many of these new bills effective in July, we would urge you to consider 
whether an expedited petition is required. We would also request your 
thoughts on the best methods to implement these matters in the period 
after the laws become effective and before formal amendments to the rules 
and forms can be approved by the supreme court. 

Copies: Per attached List 

: :  
, '  
I .  
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FLORIDA BILL TEXT 

2001 Legislature CS f o r  SB 322 

VERSION: Enacted - Interim 

Geller 
June 13, 2001 

A n  act relating to the disposition of offenders; amending s. 944.1905, 
F.S.; requiring that certain inmate& who are less than a specified age be 
placed in specific correctional facilities and housed in separate 
dormitories; requiring that the Department of Corrections report to the 
Legislature on its compliance with housing youthful offenders; requiring that 
ce r t a in  inmates who are less than a specified age and who have no prior  
juvenile adjudication be placed i n  f a c i l i t i e s  f o r  youthful offenders; 
providing for the reassignment of an inmate to the general population if the 
inmate threatens the safety of other inmates or  co r rec t iona l  staff; amending 
s. 921.0023, F.S . ;  redefining the term Ilpriar recordll ta extend the time 
during which the disposition of certain juvenile offenses are included in an 
offender's record; providing an effective date. 

TEXT : 

Be It Enacted by the Legislature of t h e  State  of Florida: 

Sect ion 1. Subsection ( 5 )  is added to section 944.1905, Florida Statutes, 
to read: 

944.1905 Initial inmate classification; inmate reclassification.'?-The 
Department of Corrections shall classify inmates pursuant t o  an objective 
classification scheme. The initial inmate classification questionnaire and 
the inmate reclassification questionnaire must cover both aggravating and 
mitigating factors. 

cc+ (5) (a) Notwithstanding any other  provision of this section, the 
department shall assign to specific correctional facilities all inmates who 
are less than 18 years of age and who are not e l ig ib le  for and have not been 
assigned to a facility for youthful  offenders. Any such inmate who is less 
than 18 years of age shall be housed in a dormitory that is separate from 

Copyright 2001 State Net. All rights reserved. 
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nrnates w h o  are 18 years of age o r  older. Furthermore, the department shall 
irovide any food service, education, and recreation for such inmate 
;eparately from inmates who are t8'years of age or older. The department 
;hall report to the Legislature on compliance w i t h  this paragraph by April 1, 
1002. +>5 

<c+ (b) Notwithstanding the requirements of s .  958.11, any inmate who is 
less than 18 years of age, who was 15 years of age o r  younger at the  time of 
h i s ' o r  her offense, and who has no pr ior  juvenile adjudication must be placed 
in a facility for  youthful offenders until the inmate is 18 years of age. At 
the discretion of the department, such an inmate may be placed in a facility 
f o r  youthful offenders until the inmate,is 21 years of age. +>> 

d 
<<+ (c) Any inmate who is assigned to a facility under paragraph (a) or 

paragraph (b) shall be removed and reassigned to t he  general inmate 
population if his or her behavior threatens the safety of other inmates or 
correctional staff. +>> 

Sect ion 2. Subsection (5) of section 921.0021, Florida Sta tu tes ,  is 
amended to read: 

921.0021 Definitions.--As used in this chapter, for any felony offense, 
except any capital felony, committed on or after October 1, 1998, the term: 

(5) " P r i o r  record" means a conviction f o r  a c r i m e  committed by the  
offender, as an adult or a juvenile, pr ior  t o  the time of the primary 
offense. Convictions by federal, out-of-state, military, or foreign courts, 
and convictions for violations of county ox: municipal ordinances that  
incorporate by reference a penalty under s t a t e  law, are included i n  the 
offender's p r i o r  record. Convictions for offenses committed by the  offender 
more than 10 years before the  primary offense are not included i n  the  
offender's pr io r  record if the offender has not been convicted of any other 
crime f o r  a period of 10 consecutive years from the most recent date.of i 

release from confinement, supervision, or sanction, whichever is la ter ,  to 
the date of the primary offense. Juvenile dispositions of offenses committed 
by the offender within C C +  5 +>> c < -  3 ->> years before the primary offense 
are included in the offender's p r i o r  record when the  offense would have been 
a crime had the offender been an adult rather than a juvenile. Juvenile 
dispositions of sexual offenses committed by the of€ender which were 
committed cci -  5 +>> <<-  3 ->> years or more before the primary offense are 
included i n  the offender's pr io r  record if the offender has not maintained a 
conviction-free record, either as an adult or a juvenile, for a period of ces 
5 +>> cc- 3 ->> consecutive years from the most recent date of release f r o m  

Copyright @ 2001 S t a t e  Net. All rights reserved. 
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confinement, supervision, or sanction, whichever is la ter ,  t o  the date of the 
primary offense . 

+ 

Sect ion  3 .  This act shall take effect  July 1, 2001. 
2001 FL S.B. 322 (SN) 
END OF DOCUMENT 

J 

Copyright @ 2001 State Net. All rights reserved. 
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Brandon J. Kafool 
Raymond J. Rafool, 11 

Post Office Box 7286 
Winter Haven, Florida 33883-7286 

Telephone; (863) 299-3339 
Tdecopier: (863) 295-9702 

1519 Third Street, S.E. 
Winter Haven, Florida 33880 

www. rafool .corn 
THE FLORIDA BAR CRIMINAL PROCEDURE RULES COMMITTEE 

B E F E N  MEMORANDUM 

To : Honorable Kevin Ernas, Chair, F a s t  Track 

From : Raymond 3 .  Rafool, 11, Chair 
J 

D a t e  : July 24, 2001 

Subject: 01-13-FT (Senate Bill 238: Death Penalty - Mental 
Retardation) 

-- 

The Honorable Chris W .  Altenbernd is Chair Of The Committee 
For Review And Notification Of Criminal And Juvenile Legislation 
(a Supreme Court Of Florida appointed committee). Enclosed is 
Judge Altenbernd's memorandum relating to the newly passed Senate 
Bill 238 (Death Penalty - Mental Retardation) which became 
effective July 1, 2001. The b i l l  prohibits a t r i a l  judge from 
imposing a death sentence on a mentally retarded defendant. That 
committee believes that same may concern the Florida Rules Of 
C r i m i n a l  Procedure, specifically Rule 3 . 2 0 2 .  An amendment may be 
needed to address the new defense. It also requested high ' 

priority to the  issue in light of such issue affecting cases 
tried this Summer (Summer 2001). The committee also notified the 
Morris Committee and suggested t h a t  our committee work with the 
Morris Committee relative to these issues. For your information, 
the Honorable 0. H. Eaton, Jr. and the Honorable Stanford Blake 
are both on the Morris Committee. 
is a copy of Senate B i l l  238. 

Enclosed for your convenience 

37 



I refer this matter to the Fast Track Committee and provide 
the members with a copy of this correspondence. Please implement 
the fas t  track process. As you know, Susan Elsass is no longer 
available. In that regard, you may contact G a r y  Rose at (850) 
561-5600 to arrange a telLphone conference f o r  your subcommittee 
m e e t  i ng . 

Enclosures 
cc: Gary Rose, Temporary Florida B a r  Liaison 

J 
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2001 Legislature 

FLORIDA BILL TEXT 

CS f o r  SB 238 

VERSION: Enacted - Interim 

Mitchell 
June 12, 2001 

A n  act relating to the death penalty; creating s. 921.137, F . S . ;  defining 
the term "mental retardation1'; prohibiting imposition of the sentence of 
death if the court determines that the defendant has mental retardation; 
requiring that a defendant notify the court of an intention to raise mental 
retardation as a bar to the sentence of death; providing requirements for the 
court in determining whether the defendant has mental retardation; providing 
that the sentence of death may not be imposed if the court finds by clear and 
convincing evidence that the defendant has mental retardation; requiring 
notice to the defendant if the state requests a sentence of death, 
notwithstanding the jury's recommendation f o r  life imprisonment; authorizing 
the s t a t e  to appeal a determination of mental retardation; providing fo r  
application of the act; providing an effective date. 

TEXT : 

Be It Enacted by the Legislature of the State of Florida: 

Section 1. Section 921.137, Florida Statutes, is created to read: 

<c+ 921.137 Imposition of the death sentence upon a mentally retarded 
defendant prohibited.-- +>> 

: i  

cc+  (I) As used in this section, the term Ilmental retardation" means 
significantly subaverage general intellectual functioning existing 
concurrently with deficits in adaptive behavior and manifested during the 
period f r o m  conception to age 18. The term "significantly subaverage general 
intellectual functioning," f o r  the purpose of this section, m e a n s  performance 
that is two or more standard deviations f r o m  the m e a n  score on a standardized 
intelligence test specified in the rules of the Department of Children and 
Family Services. The term Itadaptive behavior,Il for the purpose of this 
definition, means the effectiveness or degree w i t h  which an individual meets 

Copyright @ 2001 State N e t .  All rights reserved. 
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the standards of personal independence and social responsibility expected of 
his or her age, cultural group, and community. The Department of Children and 
Family Services shall adopt rules, to specify the standardized intelligence 
tests as provided in this subsection. +>> 

cc+ (2 )  A sentence of death may not be imposed upon a defendant convicted 
of a capital felony if it is determined in accordance with this section that 
the defendant has mental retardation. +>> 

c<+ (3) A defendant charged with a capital felony who intends to raise 
mental retardation as a bar to the death sentence must give notice of such 
intention in accordance with the rules of court governing notices of intent 
to o f f e r  expert testimony regarding mental-health mitigation during the 
penalty phase of a capital trial. -+.a> 

e < +  (4) After a defendant who has given notice of h i s  or her  intention to 
raise mental retardation as a bar to the death sentence is convicted of a 
capital felony and an advisory j u r y  has returned a recornmended sentence of 
death, the defendant may file a motion to determine whether the defendant has 
mental retardation. Upon receipt of the motion, the court shall appoint t w o  
experts in the f i e l d  of mental retardation who shall evaluate the defendant 
and report  their findings to the court and a l l  interested parties prior  to 
the final sentencing hearing. Notwithstanding s .  921.141 or s .  921.142, the 
final sentencing hearing shall  be held without a jury. At the final 
sentencing hearing, the court shall consider t h e  findings of the 
court-appointed experts and consider the findings of any other expert which 
is offered by the s t a t e  or the defense an the issue of whether the defendant 
has mental retardation. If the court finds, by clear and convincing evidence, 
that the defendant has mental retardation as defined in subsection (l), the  
court may not impose a sentence of death and shall enter a written order that 
sets fo r th  with specificity the findings in support of the determination. +>> 

cc+ ( 5 )  If a defendant waives his or her right to a recommended ,sentence 
by an advisory jury following a plea of guilt or nolo contendere t o ’ a  capital 
felony and adjudication of guilt by the court, or following a j u ry  finding of 
guilt of a capital felony, upon acceptance of the waiver by the court, a 
defendant who has given notice as required in subsection ( 3 )  may file a 
motion for a determination of mental retardation. Upon granting the motion, 
the court shall proceed as provided in subsection (4). +>> 

e < +  (6) If, following a recommendation by an advisory jury that the 
defendant be sentenced to life imprisonment, the state intends to request the 
court to order that the defendant be sentenced to death, the state must 

Copyright @ 2001 S t a t e  Net. All rights reserved. 
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inform the defendant of such request if the defendant has notified the court 
of his or her intent to raise mental retardation as a bar to the death 
sentence. A f t e r  receipt of the nqtice from the s ta te ,  the defendant may file 
a motion requesting a determination by the court of whether the defendant has 
mental retardation. upon granting the  motion, the  court shall proceed as 
provided in subsection (4). +>> 

e<-+ (7) The state m a y  appeal, pursuant to s .  924.07, a determination of 
m e n t a l  retardation made under subsection ( 4 ) .  +>> 

<<+ ( 8 )  This section does not apply to a defendant who was sentenced to 
death prior to the effective date of this act.  +>> 

Section 2. This act shall take Mfect  upon becoming a law. 
2001 FL S.B. 238 (SN) 
END OF DOC!UMEWT 

Copyright * 2001 Sta te  Net. All rights reserved. 
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To: Judge 0. H. "Bill" Eaton, Chair of the Florida Criminal Procedure 
Rules Committee 

From: Judge Chris W. Altenbernd, Chair of the  Committee for Review and 
Notification of Criminal and Juvenile Legislation 

Date: May 23,2001 

Re: Notification of 2001 Legislation Requiring Possible committee 
Action & Request for Timely Action. 

The Committee for Review of Legislation met on Friday, May 18,2001. 
We determined that at least 10 bills enacted by the Legislature warrant 1 :  

consideration by your committee. We have also received a request from Judge 
Doyel concerning a federal issue that we are referring to you. This memorandum 
identifies those bills and provides our initial assessment of the urgency of the 
need for action by your committee. Some of these bills have also been referred 
to the standard jury instruction committee and to the Florida Criminal Punishment 
Code committee. a 



Fiorida Criminal Procedure Rules Committee Memorandum 
PageTwo . 

May23,2001 r* 

SB 144 Computer Pornography & Computer Viruses 

Effective July 1, 2001 , this bill creates a new crime addressing the 
transmission of computer viruses and also extends child pornography laws. It is 
not clear to our committee that this bill requires action by your committee. We 
are notifying you of this bill to error on the side of caution. 

SB 238 

J 

Death Penalty - Mental Retardation 

Effective July I , 2001 , this bill prohibits a trial judge from imposing a death 
sentence upon a mentally retarded defendant. Although this matter is addressed 
to the trial judge after the penalty phase, section I of this bill contemplates that 
the defendant will provide notice of this issue at an earlier time. We are 
concerned that the rules of criminal procedure, specifically rule 3.202, may 
require amendment to address this new defense. Because this issue could affect 
cases tried this summer, we would ask that your committee give high priority to 
this issue. We recognize that a formal rule change cannot occur between now 
and July 1. Thus, if your committee determines that a rule change is necessary, 
we would request your advice on the best interim method to implement this new 
statute. We have also notified Judge Stan Morns of this new bill. 

SB 240 Sentencing for Crimes While Incarcerated 

Effective July I , 2001, this bill requires that state prisoners setve terms of 
incarceration for new crimes within the prison system. This means that mis- 
demeanors committed by prisoners will result in prison sentences. Our 
committee believes that your sentencing forms are currently sufficient to allow for 
this option, but we refer the matter to you for a more thorough assessment. 
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SB 322 Youthful Offenders (amending definition of prior record) ,v 

Effective July I, 2001, section 2 of this bill expands  the definition of prior 
record to include 5 years of juvenile record rather than 3. This change requires 
a n  amendment  to rule 3.703. Our committee takes no position on whether this 
amendment  applies to offenses after July 1 or  to sentences  imposed thereafter. 
We  recognize that a formal rule chahge cannot occur between now and July I. 
Thus, we would request your advice on the best interim method to implement this 
new statute. 

/ 

SB 540 White Collar Crime J 
Effective July I, 2001 , this bill provides greater protection to victims of 

white collar crime. Section I of this bill contains language mandating restitution 
as a condition of probation and also extending the term of probation to ten  years. 
W e  doubt that this bill requires any changes in the rules of procedure, but we a r e  
concerned that the  standard sentencing forms may be affected by these 
changes. 

SB 888 Violations of Probation and Community Control 

Effective July 1,2001, this bill allows a term of probation o r  cornmuniv :: 
control to be “tolled” by the filing of a n  affidavit of violation and the issuance of a n  
arrest warrant. The conditions remain effective during the “tolled” period. We 
understand that this bill is aimed primarily at misdemeanor probation. W e  doubt 
that this bill requires a change  in any existing rule or form, but we would ask that 
you review this matter. 
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1 HB 1425 Violent Crime & Drug Control Council 

Additionally, this bill highlights the fact that the standard forms currently 
contain no standard order to be entered on violation of probation or community 
control. If such an order existed, this bill might require that it be amended. 
Several members of our committee commented that a standard order for entry 
upon violation of probation or community control would be useful. Although this 
order is an appealable order, it is common for a defendant to be resentenced 
upon violation without the entry of ady written order of violation. 

H 8  695 - Sentencing / Street Gangs 

Effective July I, 2001 , this bill enhances the penalties for certain street 
gang activity. It also amends the sentencing worksheet. We have referred this 
bill to the Criminal Punishment Code committee. In an exercise of caution, we 
also refer it to you. 

Effective July 1,2001, this bill makes many adjustments in the law. It 
affects court ordered expunction of records. This bill (and several others) 
contemplate more court ordered DNA samples. This bill on pages 34 and 38 
allows for DNA samples from biological sources other than blood. It contain&a 
penalty enhancer on pages 43-44 for crimes facilitated by the use of a police 
scanner. We are uncertain whether this bill requires changes in the rules, but we 
would ask that you review it. It may affect rule 3.703. It is likely that this bill could 
affect sentencing forms or the sentencing worksheet. 
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HB 1673 Domestic Violence 

Effective July 1, 2001, this bill increases offense severity and penalties for 
certain types of domestic violence, especially repeat violence. Section 3 of the 
enactment requires a minimum jail term. Section 4 reduces to one the number of 
prior convictions that cause this offense to become a felony. This should mean 
an increase in felony division domestic violence caseload. Section 5 creates a 
new cost and section 6 a new condition of probation. We doubt that this new bill 
requires changes in the rules, but changes in the forms appear very likely. 

J 

HB 1845 Criminal Use of Personal Identification 

Effective July 1, 2001, this bill creates some new crimes for theft of 
personal identification information. Of possible significance to your committee, 
this bill reclassifies some offenses if the defendant obtains the information from 
public records. (See p. 4). This may affect the sentencing worksheet. 

Judge Doyel’s Request 

I enclose a copy of Judge Doyel’s correspondence. It is largely self- 
explanatory. The forms that he proposes appear to be forms for use in criminal 
cases. If you conclude that this matter is outside the mandate of your comfittee, 
please give me your thoughts as to the appropriate committee. 

Time Requests 

1. I would request that you date and sign the enclosed acknowledgment so 
that I will have a record that you have received the notification. 
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2. I would request that your committee provide me with a short report on 
these matters by August 1,2001. 

Your committee is obviously familiar with the procedures to follow to amend 
the rules and associated forms. Given that the legislature chose to make 
many of these new bills effective in July, we would urge you to consider 
whether an expedited petition is required. We would also request your 
thoughts on the best methods to implement these matters in the period 
after the laws become effective and before formal amendments to the rules 
and forms can be approved by the supreme court. 

3. 

J 

Copies: Per attached List 
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release from confinement, supervision, or sanction, whichever is later, to the date of the 
primary offense. !Juvenile dispositions of offenses committed by the offender within 5 3 years 
befdre the primary offense are included in the offender's prior record when the offense would 
have been a crime had the offender been an adult rather than a juvenile. Juvenile 
dispositiom of sexual offensea c o d t t e d  b~t, the offender which>were.commitfRd years or 
more before the primary offense are included in the offender's prior record if the offender has 
not maintained a mnviction-free record, either ag an adult or a juvenile, for a period of 5 3 
consecutive,years from the most rekent date of release from confinement, supervision, or 
sanction, whichever fs later, to the date of the primary offense. 

Section 3. This act shall take effect July 1,2001. 
A p p ~ ~ e d  by the hvernor June 13,2001. . ' 

office Secretary of StaM Jlne 13, Zwl. 

, , CQNSTRUCTI.ON-BIJILDXNG CODES-FACSIMIL SMISSIONS 
. ,  . /  

Chapter 2001-211 

SB. No. 428 \ "  

An act relating to building construction; amending s. 95,11, F,S.; 
to a statute of limitations for certain legal or equitable acti 

Be It Enuded by th Legislatllre ofthe State 
Section 1. Section 489.13, Florida Statutes, is amended to read: 

489.13. Unlicensed contracting; notice of noncompliance; fine; authority to issue or 

(1) Any person performing an activity requiring licensure under this part as a construction 
contractor is guilty of unlicensed contracting if he or she does not hold a valid active 
certificate or registration authorizing him or ,her to perform such activity, regardless of 
whether he or she holds a local construction contractor license or local certificate of 
competency. Persons working outside the geographical scope of their registration are guilty 
of unlicensed activity for purposes of this part. 

receive a building permit; web page 
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(2) A sentence of death may not be imposed upon a defendwt convicted of a c a ~ d  felony 
if it is determined in accordance with this section that the defendant has mental retardation. 

court-appointed experts and consider the f m d h p  of any other expert which is offered by the 
' state or the defense on the issue of wh&er the defendant has mentalretardation, If the 

court finds, by clear and convincing midenoe, that the defendant has mental retardatioa as 
defined in subsection (11, the COW may not impose a sentepce of death and shall enter a 
written order that sets forth with specificity the fmdings in support of the determination. 

(6) If a defendant waivea his or her riaht to a recommended sentence by an advisory jury 
following a plea of guilt or nolo contendere to a capital felony and adjudication Qf milt by the 
court, or following a jury f m d i n ~  of milt of a capital felony, upon acceptance of the waiver by 
the court, a defendant who hag given notice as required in subsection (3) may fde a motion for 
a determination of mental retardatiofi. ,Upon granting the motion, the court s h d  proceed's 
provided in subsection (4). 

(6) If, following a recommendation by an advisory jury that the defendant be seqtenced to 
life imprisonment, the state intends to request the court to order that the defendant be 
sentenced to death, the state must inform the defendant of such request if the defendant has 
notified the court of his or her intent to raise mental retardation as a bar to the death 
sentence. 'After rkceipt of'the notice from the state, the defendant may Rle a motion 
xequesting a determination by the: court of whether the defendant "has mental i-etardathn. 
Upon' granting the motion, the court shall prd;ceed as provided in subsection (4). 

(7) The, state may appeal, pursuant to s. 924.0'7, a dekrrgins@on of mehtal Ftardation 
made under subsection (4). , 
. (8) This section does'not apply to a defendant who k m  sentenced to death prior to the 
effective date of this act. 
' Sectioq 2. This act shall take effect upon becoming a law. 

. 

Approved by the Governor June 12,2001. 
Filed in Office Secretary of State June 12,2001. 

NUmES AND NURSINGED ENT LOAN FORGIVENESS 
. ,  

C.S.S.B. No. 1266 
n act relating to norsing education; prohibiting the Beard of Efming from developing sny rule 

relating to faculty/student cliriical ratios until a specified time; tequidng the Board of Nursing 
arrd the Department of. Education to submit to the Legislature an imglemenbtion plan 

Be It Enaded by the Legklature of the State of Florida 
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