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STATEMENT OF THE CASE AND FACTS

On June 2, 1998, the Defendant crashed his car into the back
of the victims motorcycle, killing the victim (T.539-552
573). Based on results of a blood alcohol test of the
Def endant’s bl ood taken nore than an hour after the crash, the
State charged the Defendant with DU Mnsl aughter. (R 79). The
case proceeded to a jury trial on April 5, 2000.

At trial, the State presented nunerous w tnesses who had
contact with the Defendant at the scene of the crash. M .
W [ burn was driving behind the Defendant that night at about
10:30 or 10:45 p.m (T.45). He noticed the Defendant’s car
ahead of him swerving. (T.46). That made M. W/ burn decide
to “back off” and let the Defendant’s car get way ahead of him
out of sight. (T.47-48).

M. Wlburninitially drove past the crash site, but thought
he saw sonething on the side of the road. (T.48). As he turned
around, he also saw the Defendant’s car off to the side of the
road. (T.48). Once back at the crash site, M. W/ burn saw the
nmotorcycle and the victimlying off to the side of the road.
(T.49). He stopped to see if he could help. (T.49). Wile
M. WIburn was hel ping, the Defendant wal ked up to the scene.
M. WIlburn stated that the Defendant staggered as he

approached. (T.83).



Anot her wi t ness, Ms. Brown, al so cane upon the crash scene.
(T.117-118). She held a flashlight while others tried to help
the victim (T.123). She also testified that she noticed the
Def endant walk up to the scene. (T.121). She stated that he
was stumbling as he wal ked. (T.121). He spoke to her, saying
“I didit. | hit him” (T.121). She noted that his speech was
slurred. (T.121). However, she never got close enough to the
Def endant to snell him (T.128).

Deputy Twiss arrived soon after the crash also. (T.140).
He helped initially until the emergency nedi cal workers arrived,
but had to | eave to take his prisoner tothe jail. (T.142-143).
He returned about an hour later and assisted wth traffic
control. (T.151). At one point, he came in contact with the
Def endant when he | et the Defendant out of the patrol car to go
to the bathroom (T.152). He noted that the Defendant stunbled
when he got out of the car. (T.152). However, he also
testified that he never got cl ose enough to snell the Defendant.
(T.154).

Deputy Briggs responded to the crash. (T.168). He al so
gave testinony about seeing the Defendant walk up to the crash
scene. (T.172). He testified that the Defendant staggered as
he wal ked. (T.172). Deputy Briggs also noticed a strong odor

of al cohol on the Defendant’s breath. (T.172). The Defendant



told the Deputy that he hit a deer and his car was disabl ed.
(T.172). Deputy Briggs stated that when the Defendant spoke,
hi s speech was slurred. (T.172). The Defendant had admtted to
Deputy Briggs that he had a few drinks that night. (T.180).

Deputy Briggs noticed that even after the Defendant got out
of Deputy Briggs car, the car still had a strong odor of
al cohol. (T.177). Based on his training and experience, after
being with the Defendant for about two hours, Deputy Briggs
rendered the opinion that the Defendant was under the influence
of al cohol and was inpaired. (T.178).

Trooper Reeves arrived at the scene at about 11:30 p.m or
12: 00 mdnight. (T.206). The Defendant told the Trooper that
he thought he hit a deer. (T.209). Trooper Reeves testified
that, even though he was within three or four feet of the
Def endant that night, he could not snell anything because he had
a cold. (T.223, 238).

Teresa Adans, a |lab analyst for FDLE, testified as to the
bl ood al cohol test results. She stated that the Defendant’s
bl ood al cohol level at the tine the blood was drawn was .226.
(T.404). \When the prosecutor asked her to cal cul ate what the
Def endant’s bl ood al cohol |evel was at the time of the crash,
Ms. Adanms made her cal cul ati ons based on the hypothetical facts

provi ded by the prosecutor. (T.413). Based on the hypotheti cal



situation which included the circunstances surrounding the
Def endant at the tinme of the crash, Ms. Adans testified that the
Def endant’s bl ood al cohol level at the tine of the crash was
within the range of .21 to .23. (T.413).

Trooper Parnell assisted in the hom cide investigation. He
exam ned the Defendant’s car and testified that it had hit a
concrete barrier of some sort before stopping. (T.467). He
testified that he interviewed the Defendant that night.
(T.468). He also snelled the odor of al cohol on the Defendant.
(T.467). He testified that, based on his experience and
trai ning, he thought the Defendant was under the influence of
al cohol . (T.477).

Corporal Wells was the primary hom cide investigator that
ni ght. After his full investigation, he determ ned that the
crash occurred when the Defendant drove up onto the victinis
nmotorcycle from behind at a higher rate of speed than the
not orcycl e was goi ng, pushing it. (T.539-552). The victimwas
sl ammed back onto the Defendant’s car, then knocked off the
road. (T.539-552, 573).

The Defendant traveled another 617 feet before hitting a
concrete bench/sign. (T.552). He ultinmately stopped 1,478 feet
past the crash site before comng to a stop. (T.552-553)

Corporal Wells found no indication that the Defendant ever put



on his breaks before running over the victim (T.574).

At trial, the defense objected to the adm ssion of the bl ood
test results. (T.337-339). After argunent on the issue, the
trial court ruled that, based on State v. Mles, 732 So. 2d 350
(Fla. 1st DCA 1999), the State nust lay the traditional predicate
as set out in Robertson v. State, 604 So. 2d 783 (Fla. 1992).
(T.356). The trial court also ruled that “the way | read them
after you present those three things pursuant to Robertson and
Bender, then you nove right back to the presunption.” (T.358).

When the trial court conducted the discussion about jury
instructions, defense counsel nade no objection to the set of
proposed instructions. (T.774-777, R 89-110). At the close of
the case, the trial court instructed the jury pursuant to the
instructions agreed by the parties, including that portion of

the instruction on DU that states:

1. If you find fromthe evidence
that the defendant had a bl ood or
breath alcohol Ilevel of 0.05 or

| ess, you shall presune that the
def endant was not under t he
i nfluence of al coholic beverages to
the extent that his or her normal
faculties were inpaired.

2. If you find fromthe evidence
that the defendant had a bl ood or
breath al cohol |evel in excess of
0.05 but less than 0.08, you may
consider that evidence with other
conpetent evidence in determ ning



whet her t he def endant was under the
i nfl uence of al coholic beverages to
the extent that his or her normm
faculties were inpaired; or,

3. If you find fromthe evidence
t hat the defendant had a bl ood or
breath alcohol [|evel of 0.08 or
nor e, t hat evidence would be

sufficient by itself to establish
that the defendant was under the
i nfl uence of al cohol to the extent
that his or her normal faculties
were | npaired. However, such
evidence my be contradicted or
rebutted by other evidence.
(T.936, C.100). After the jury instructions were given and the
jury left to deliberate, the trial court asked the parties,
“Were the jury instructions given as both sides understood t hem
to be?” (T.952). Both parties answered, “Yes”. (T.952). The
jury returned a verdict of guilty to DU mansl aughter. (T.959).
On appeal , Defendant’s counsel initially filed a brief which
did not include any challenge to the jury instructions.
However, upon request of defense counsel, the Fifth District
Court of Appeal allowed defense counsel to file a suppl enental
brief raising the issue. After briefing and oral argunent, the
Fifth District Court of Appeal sua sponte considered the case en
banc. The split court rendered its opinion on March 28, 2002,

reversing the case for new trial. Bonine v. State, 27

Fla. L. Weekly D738 (Fla. 5'" DCA March 28, 2002). The one-judge



maj ority held that “the harm ess error rule cannot be applied”’
when the presunptions are given in violation of State v. M| es,
775 So. 2d 950 (Fla. 2000). The court certified conflict with
McBride v. State, 27 Fla.L.Wekly D438 (Fla. 2d DCA Feb. 20,
2002). The State filed its Notice To Invoke Discretionary

Jurisdiction on April 16, 2002.



SUMVARY OF ARGUMENTS

At the outset, it is clear that the Defendant never
preserved for appellate review the issue relating to the jury
instruction on presunptions. The Defendant never objected to
t he proposed instructions, nor did he object at the time the
instructions were given. The |l aw requires that a defendant
obj ect before the jury retires to deliberate. The Def endant
failed to object to the presunption instruction at any point in
t he proceedings, even though this Court had already granted
review of the very same issue in State v. Mles, 740 So. 2d 529
(Fla. 1999). Since the Defendant failed to object at any tine,
the issue was not properly preserved for appellate review
Therefore, the Fifth District Court of Appeal was wthout
jurisdiction to decide the matter.

Even if the appellate court had jurisdiction over the
matter, the court erred when it found that the harm ess error
rule could not be applied when the jury is erroneously
instructed as to the presunption of inpairment. The presunption

of inpairment only becones relevant when there is evidence of

unl awful bl ood al cohol. Before a jury can utilize the
presunption, it nmust have already found that there was an
unl awf ul bl ood al cohol level. So merely instructing the jury on

the presunption is clearly harnl ess.



The State may prove DUl by alternative theories: 1) unl awful
bl ood al cohol |evel, or 2) inpairnment. |npairnment can be proved
by either of two nethods: 1) evidence as to the defendant’s
actions and demeanor which show physical inpairment, or 2)
evi dence of blood al cohol content conbined with presunptions
associated with that blood content result. If one of the
alternative nethods of proving inmpairment is erroneously used,
t hat does not make the theory of inpairment unlawful. It is
still a lawful theory of guilt if there is adequate evidence to
support it, apart fromthe inproper presunption instruction.

In the i nstant case, there was overwhel m ng evi dence to show
t hat the Defendant was driving with an unlawful blood al cohol
| evel . There was also abundant evidence, presented by
wi tnesses, to show that the Defendant was actually inpaired and
his normal faculties were affected. The guilty verdict was
supported by both of the two prosecution theories — unlawful
bl ood al cohol I|evel and inpairnent. Since there was sufficient
evidence to support the guilty verdict wunder both of the
alternative theories, it was error for the Fifth District Court
of Appeal to refuse to apply the harm ess error rule. That
refusal was in direct conflict with the Second District Court of
Appeal s decision in MBride v. State, 27 Fla.L. Wekly D438

(Fla. 2d DCA Feb. 20, 2002).



This Court should followthe well-reasoned di ssent of Judge
Harris, and the reasoni ng of the Second District Court of Appeal
in McBride, and reverse the Fifth District Court of Appeal’s

decision in this case.

10



ARGUMENT

PO NT ON REVI EW

THE HARMLESS ERROR RULE APPLIES
WHEN THERE | S EVI DENCE TO SUPPORT
A GUILTY VERDI CT FOR DUl
MANSLAUGHTER UNDER BOTH
ALTERNATI VE THEORI ES - UNL AWFUL
BLOOD ALCOHOL LEVEL AND | MPAI RVENT
- EVEN WHEN THE JURY WAS
ERRONEQUSLY | NSTRUCTED AS TO THE
STATUTORY PRESUMPTI ONS.

There is no question in the instant case that the evidence
was overwhel m ngly sufficient to support the jury's verdict of
guilt as to DU Mansl aughter. The Fifth District Court of
Appeal very clearly stated so in its opinion. Bonine v. State,
27 Fla.L.Wekly D738 (Fla. 5'" DCA March 28, 2002). It is
equally clear that the trial court erred when it gave the jury
instruction on the statutory presunptions. The sole questions
is whether the harm ess error rule can be applied in such a
si tuati on.

At the outset, it is apparent on the face of the trial
record that the Defendant failed to preserve for appellate
review the issue before this Court. As a general matter, a
reviewing court wll not consider an issue unless it was

presented to the | ower court by way of an objection. Castor v.

11



State, 365 So. 2d 701 (Fla. 1978). The requirement of a
cont enpor aneous objection is designed to place the trial judge
on notice that an error may have been comm tted, and provide him
with an opportunity to correct it at an early stage of the
proceedi ngs. ld. at 703. To satisfy the contenporaneous
obj ection rule, an objection must be not only tinmely, but it
must apprize the trial judge of the possible error and preserve
the issue for intelligent review on appeal. 1d.

In order to be cognizabl e on appeal, an argunent nust have
been presented fully to the trial court. St ei nhorst v. State,
412 So.2d 332 (Fla. 1982). The sane specific |egal argunent
must have been presented to and determ ned by the | ower court.
Bertolotti v. State, 514 So.2d 1095 (Fla. 1987). When an
obj ection is nade on one ground before the trial court, no new
or different ground can be raised on appeal. Steinhorst.

Additionally, it is well-settled that jury instructions are
subj ect to the contenporaneous objection rule. State v. WIson,
686 So. 2d 569 (Fla. 1996); Archer v. State, 673 So. 2d 17 (Fl a.
1996). Absent an objection at trial, a jury instruction issue
can only be raised on appeal if fundanental error occurred.
Archer; WIlson. 1In order to be fundanental, an error nust be so

severe that it undermnes the validity of the entire trial “to
the extent that a verdict of guilty could not have been obtai ned

12



wi t hout the assistance of the alleged error”. State v. Delva
575 So. 2d 643 (Fla. 1991)(quoting Brown v. State, 124 So. 2d
481 at 484 (Fla. 1960).

In the instant case, while the Defendant clearly chall enged
the adm ssibility of the blood evidence, he never objected to
the jury instruction on the presunptions. At the time of trial,
the First District Court of Appeal had already decided State v.
Mles, 732 So. 2d 350 (Fla. 1st DCA 1999), which held that the
i nplied consent statute could not be used unless the State net
the three-prong test for admssibility of the test results as
| aid out in Robertson v. State, 604 So. 2d 783 (Fla. 1992). The
First District determ ned that, once the State net that burden
and the test results were admtted, then the presunptions could
be given. The First District, however, certified the question
to be of great public inportance, and this Court granted revi ew.
State v. Mles, 740 So. 2d 529 (Fla. 1999).

When defense counsel challenged the adm ssibility of the
bl ood results, he relied on the District Court’s ruling in State
v. Mles, 732 So. 2d 350 (Fla. 1st DCA 1999). He argued to the

court, at that time, that the State “nust sinply lay an entire
predi cate about the reliability, the testing method, and what
the test actually neans. They do not get any of the
presunptions created in the inplied consent statute.” (T.348).

13



The trial court recessed for the evening so that the judge and
the parties could do research on the issue and argue it further
the next day. (T.351-352). The next nmorning, the trial court
announced that under Mles, the State nust |ay the three-pronged
predicate. (T.356). Once the State did that, the court would
allow the instruction on the presunptions. (T.356-358).
Def ense counsel failed to object at that tinme, and never nmade
any further objections to the instruction on the presunption.

Def ense counsel failed to object to the presunption
instruction at each and every crucial step. He failed to do so
during the jury instruction conference. He also failed to
obj ect either right before the instructions were given or right
after the instructions were read to the jury. He never put the
trial court on notice that he objected to the instructions in
any way. Therefore, the Defendant waived any objection to the
instruction and failed to properly preserve the issue for
appeal .

Since the Defendant failed to object at any time, the issue
was not properly preserved for appellate review. Therefore, the
Fifth District Court of Appeal was wthout jurisdiction to
decide the matter. This Court, therefore, should reverse the
Fifth District’s decision and remand for consideration of the

properly preserved issues.

14



Even if the issue was properly before the court, there was

no ground for reversal. Based on the case law at the tinme of
trial, the trial judge ruled in accordance with the First
District’s decision in Mles. At that nmonment, there was no

error. This Court subsequently decided that the First District
was wrong — that the presunptions are not avail able when the
evidence is only adm ssible under the three-prong test of
Robertson. Once this Court ruled, the trial court’s instruction
on the presunptions was clearly error. The inquiry does not
stop there, however

The question then becones whether the harm ess error rule
can be applied where there is abundant evidence to support the
jury’s verdict that the Defendant was guilty of DU Mansl aughter
under both methods of proof — 1) that the Defendant’s bl ood
al cohol level was way above the legal limt and 2) that the

Def endant was inpaired at the tinme of the crash.

There was no conflict in the evidence at trial. Those
w tnesses who were close enough to the Defendant to snell his
breath testified that there was a strong odor of al cohol about
him Ohers sinply testified that they were not cl ose enough or
were too busy assisting the victimto notice any odor emanati ng
from the Defendant. The Defendant hinself nade statements to

the police that he has been drinking fromearly in the evening.

15



Hi s speech was slurred, he staggered when he wal ked, and snel | ed
of al cohol. (T.171-172, 177, 178).

The Def endant told the police that he knew he hit sonet hi ng,
but he thought it was a deer. He continued driving for nore
than 1/4 of a mle after running over the victim wuntil he
finally crashed again into a concrete sign/bench. (T.173, 211,
552). All totaled, he traveled 1,478 feet nmore after slanmm ng
into the rear of the victims notorcycle. (T.552-553).

The bl ood al cohol test results showed that when the bl ood
was drawn fromthe Defendant nore than an hour after the crash,
he had a BAL of .226, alnost three tines over the |legal |evel.
(T.404). A State expert testified that at the time of the
crash, the Defendant’s BAL could have been as nmuch as .257, or
as |low as .21. (T.413). Even the | ow measure is still nore
than twice the | egal |evel

Section 316.193(1)(b), Fla. Stat. (Supp.1994), sets the
legal Iimt for blood al cohol in Florida. The statute provides
that it is illegal to drive with a blood alcohol |evel of .08
percent or higher. There are two alternative ways to prove the
crime of DU : 1) by showi ng an unl awful bl ood al cohol |evel (.08
percent or higher), or 2) by showing that the driver was under
t he i nfluence of al cohol to the extent that his normal faculties

were i npai red. 8316.193(1)(a). Under the first alternative, the

16



driver conmts the crinme of DU simply by driving with a bl ood
al cohol |evel of .08 or higher, and the State does not have to
prove that he was inpaired. In short, “[h]aving the unl awf ul
bl ood al cohol level is itself the offense.” Euceda v. State,
711 So. 2d 122 (Fla. 3d DCA 1998); See also State v. Rolle, 560
So. 2d 1154 (Fla. 1990); State v. Kliphouse, 771 So. 2d 16 (Fl a.
4th DCA 2000).

In the instant case, it is clear that the evidence of
unl awf ul bl ood al cohol was properly admtted. The State easily

met the three-prong test which allowed the bl ood evidence to be

adm tted. That evidence overwhelm ngly showed that the
Def endant’ s bl ood al cohol | evel was well over the legal |limt at
the tinme of the crash. Once the State proved unlawful bl ood

al cohol level, there was no need to prove inpairnment. The jury
had anpl e evi dence of unlawful blood al cohol |evel apart from
the equally anple evidence of inpairnent.

Because the State proved clearly that the Defendant was
driving with an unl awful bl ood al cohol |evel, the jury must have
convicted the Defendant under the theory of driving with an
unl awf ul bl ood al cohol |evel. Even if the presunptions were
given, the jury could only consider the presunption of
inpairnment if the Defendant’s bl ood al cohol |evel was over .08,

because before a jury can utilize the presunption of inpairnment

17



it must already have found that there was an unlawful bl ood
al cohol [ evel. If the verdict was not based on the unl awful
bl ood al cohol Ievel, then the jury could not have relied on the
presunpti on.

The error caused by giving the presunptions was harmnl ess
since the evidence clearly showed unl awful bl ood al cohol |evel
A divided Fifth District Court of Appeal, however, refused to
apply the harm ess error rule to the instant case based on its
determnation that the mere giving of the presunption
instruction created a “legally inproper theory” of guilt. The
court stated that the instruction “was erroneous as a matter of
| aw’ and, therefore, “one of the ways to prove the offense was
| egal ly inadequate”. Bonine v. State, 27 Fla.L.Wekly D738
(Fla. 5t DCA March 28, 2002).

The wel |l -reasoned dissent, however, pointed out that the
presunption of inmpairnment is not a theory of qguilt. It is
merely one nmethod of proving a particular theory of guilt -
i npai rnment. Judge Harris concisely described the situation:

There s no question but that
driving while inpaired and driving

with an unl awf ul bl ood- al coho

| evel are val i d alternative
theories on which to base this
mansl| aught er charge. Thus both
theories are “legal” and either
theory is sufficient to sustain the
convi cti on. The I npai r ment

18



instruction, even though inproper
in this case, was but one way of
est abl i shing t he fact of
i npai r nent . | mpai rment was al so
established in this case, totally
separate from the instruction, by
proving that the defendant, after
consum ng alcohol to the extent
that his blood I evel reached . 226,
drove down the highway, weaving,
and overtook and ran into the rear
of a nmotorcycle, mnmistaking the
nmot orcycl e for a deer, and
conti nued down the highway for a
quarter of a mle until he raninto
a concrete sign/bench.

(enmphasis in original) Bonine, dissent. Judge Harris’ dissent,
in which three other judges joined, enphasized that this Court
| ong ago delineated the obligation that appellate courts have in
applying the harm ess error test. In State v. Burns, 491 Do. 2d
1139 (Fla. 1986), the rule set out by this Court requires an
appellate court to uphold the verdict if the court believes
beyond a reasonable doubt that the error did not affect the
verdict. In other words, as this Court wisely stated in State
v. Marshall, 476 So. 2d 150 (Fla. 1985),“lIt makes no sense to
order a new trial, because of a non-fundanental error commtted
at trial, when we know beyond a reasonable doubt that the
def endant will be convicted again”. (enmphasi s added) 1d. at
153. This rule is based on the principle that a defendant is

not entitled to a perfect trial, only a fair one.

19



It is clear in the instant case that the evidence of
unl awf ul bl ood al cohol was properly admtted. It is equally
clear that wupon a retrial wthout the instruction on the
presunptions, the Defendant w |l again be convicted, based
solely on the evidence that his bl ood al cohol |evel at the tine
of the crash was nore than two tinmes over the legal limt.

The Fifth District Court of Appeal <created a new
“fundanmental error” when it determ ned that the presunption
instruction made the inpairment theory of guilt a “legally
i nadequate theory”. The appellate court’s reasoning is wong
because the presunptions provide but one way for the State to
prove the |egal theory of inpairnment. When the presunption
option is not available, the theory is still legally available
by way of other evidence to show inpairnment. Even though it was
error to give the instruction, the State still presented
sufficient evidence under the | egal theory of inpairnment by way
of witness testinony, apart from the proof of unlawful blood
al cohol level. So, even if the presunption method of proving
the legal theory of inmpairnent was not available, there was
anpl e evidence of inpairnment presented under the other nethod.
The legal theory itself did not becone “inadequate” sinply by
the trial court’s error in giving the unavailable instruction.

The Fifth District Court of Appeal erred when it refused to

20



apply the harmess error rule. This Court should accept

jurisdiction, find conflict with MBride, and adopt Judge

Harris’ well -reasoned and thorough di ssent.

21



CONCLUSI ON

Based on the argunments and authorities presented herein, the
State respectfully asks this Court to reverse the decision of
the Fifth District Court of Appeal and to adopt the well-
reasoned di ssent of Judge Harris in its place.
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