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STATEMENT OF THE CASE AND FACTS

Respondent accepts the State's statenent of the case
and facts, noting only the foll ow ng:

This matter first arose on the norning of the third
day of trial, when the State announced: "I would like to

advise the court that we have filed a second anended

information." TI1-317, A-1 (enphasis added).! Wen the
trial court said "I have this under advisenent," the
only notion before the court at that point was defense
counsel's notion to "strike this amendnent." TI1-317, A-
1.

When the issue was di scussed again after |unch, the
court began by noting the parties were addressing "the
I ssue of the second anended felony information, which

the state indicated they filed this norning[, the] 3[rd]

day of trial ...." TII1-413, A-2 (enphasis added). After

the State explained why it felt conpelled to file the

new i nformation, TIII1-413-14, A-2-3, the court again
noted "[t] he second anended felony information ... was
filed this norning ... the 16[th] day of Septenber 1999

L' "T" refers to the trial transcript. A copy of the rel evant

portions of the transcript is attached as an appendi x, designated "A"

in this brief.



TI11-414, A-3 (enphasis added). Defense counsel

t hen began his argunent by asserting "[t]he state filed

with the clerk an anended i nformation." TII1-415, A-4

(enphasi s added). After defense counsel made his argu-

nent, the State responded "the state can anend any in-

formation at any tinme and through the state resting its

case. That is an absolute right that the state has": the

State then argued at length that the filing of the sec-
ond anended i nformati on did not prejudice Respondent.
TII1-415-16, A-4-5 (enphasis added). Neither the trial
court nor defense counsel contested the enphasized
statenment. Defense counsel argued "[the j]ury having
been sworn before the filing of [the second] anended

information[,] jeopardy has attached[,] they can not

file a newinformation ...." TII11-417, A-6 (enphasis
added). A short tine |later, defense counsel said "they
filed a newinformation ...." TIIl1-418, A-7 (enphasis

added). The parties argued at |length the questions of
whet her there was any speedy trial or doubl e jeopardy
probl ens, or whether Respondent was prejudiced by the
filing of the newinformation. TII1-415-20, A-4-9. The

court then took a recess. TIII1-420, A-7.



The State did not object to any of the enphasized
statements. At no point during these proceedings did the
State argue, concede, or even indicate, that the second
anmended i nformati on had not been filed, or that it
needed the court's permssion to file it. Nor did the
trial court indicate that it felt court approval was
required. It was only after the recess that the State
took the position that it was its "understandi ng that
[the court] had not accepted [the second anended i nfor-
mation]." TII1-420, A-9.2 The State then announced it
"wll be withdrawi ng the [second] anended information
and goi ng back to [the] first anended information"; the
State did not nove for | eave to anend the second anended
information. TIII1-420-21, A-9-10. Imedi ately after the
court said it was "not going to give themleave to the

anended i nformation," defense counsel "renew ed his]

prior argunent." TIIIl-421, A-10. That prior argunent was

that the filing of the second anended i nformati on nol

21t seems safe to assune that, at sonme point during this
recess, the State read the case law cited in defense counsel's notion
and realized the problemit had created. The district court noted in
its opinion: "During the lunch recess, the state attorney apparently
realized the consequence of her earlier decision to file the second
amended information." Clenments v. State, 814 So. 2d 1075, 1077 (Fla.
2d DCA 2002).




prossed the prior information; Respondent was prejudiced
by the filing of the second anended i nformation; jeop-
ardy had attached; and dism ssal was required. TIII-415,
417, 419-20; A-4, 6, 8-9. Defense counsel never agreed
to the State's "wi thdrawi ng" the second anended i nf or na-
tion and "going back to" the prior information.

In the district court ("DCA") opinion, the court

said "[o]n the third day of trial, ... the state attor-

ney filed a second anended i nformation." C enents, 814

So. 2d at 1076 (enphasis added). The court al so noted
"def ense counsel pointed out that he was being forced to
def end agai nst the second anended i nformati on w t hout
adequat e preparation and was denied additional jury
chal |l enges which count Il [the capital sexual battery

count] woul d support.™ [d.



SUMVARY OF THE ARGUMENT

The State's argunent is primarily based on "facts"
not contained in the DCA opinion, coupled with the
State's belief (based on its own interpretation of the
record) that statenents in the DCA opinion are "factu-
ally inaccurate.” 1B, p. 11. However, this Court may
revi ew DCA deci sions on conflict grounds only if the
conflict "appear[s] within the four corners of the nma-

jority decision" under review. Reaves v. State, 485 So.

2d 829, 830 (Fla. 1986). "[l]nherent or ... "inplied

conflict" is insufficient. Departnent of Health and

Rehabilitative Services v. National Adoption Counseling

Services, Inc., 498 So. 2d 888, 889 (Fla. 1986).

Further, the State makes no argunent that there is
anything in the DCA decision which conflicts with any
decisions of this Court or any other district court.

As to the nerits, the State argues: 1) the second
anended i nformati on was never "officially filed by the
State as a substitute or replacenent ... information,"
IB, p.7; and 2) even if it was filed, the State could
sinply "anmend it by orally withdrawing it and stating

that it wished to 'go back to' the previous inform-

5



tion." |IB, p.7.

The first proposition flatly conflicts with what is
stated in the DCA opinion, Cenents, 814 So. 2d at 1076,
and with what is in the record.

The second proposition is an erroneous statenent of

| aw. State v. Anderson, 537 So. 2d 1373 (Fla. 1989).

Further, this proposition m scharacterizes what happened
here and conflicts with the DCA opinion. The State never
sought | eave to anmend the second anended i nformation;
rather, the State "abandon[ed]" or "withdrew' it.
Cl enents, 814 So. 2d at 1077.

The basic flaw in the second proposition is the
failure to distinguish between "anmendi ng an i nformation"

and "filing an anended information." See Anderson, 537

So. 2d at 1374-76 (discussed below); Geen v. State, 728

So. 2d 779, 781 (Fla. 4th DCA 1999)(noting "[t]here is a
significant difference ... between anending a charged
offense and the filing of a new and entirely different

offense."); State v. Stell, 407 So. 2d 642 (Fla. 4th DCA

1981) (simlar).
"Amendi ng an information"” refers to nodifying the

exi sting docunent. Wen an information is anended, there



Is no need to file a new docunent, and the formalities
of arraignnent, etc., need not be observed. Anmending an
i nformati on requires court approval, precisely because
t he anmendi ng procedure does not need to observe the
formalities and thus court approval is necessary to

I nsure the process is not abused.?

"Filing an anmended information" refers to the filing
of a new docunent, which in turn neans the formalities
must be observed. Although the phrase "anended i nforma-
tion" is often used in this context, the nore accurate
phrase woul d be "superseding information" or "new infor-

mation."” In this context, the second infornmation does
not anend the original information; it takes its pl ace.
Thi s procedure does not require court approval, because
it is wholly within the State's discretion to file or

nol pros charges and the filing of a new information

3 Rule 3.140(c) (1) provides: "Any defect, error, or omission in
a caption may be anended as of course, at any stage of the proceed-
ings ... by court order."” Rule 3.140(j) provides: "An information ...
t hat charges an offense may be amended on the notion of the [State]
or defendant at any time prior to trial because of formal defects.”
The case | aw establishes that informations may be anmended during
trial with court approval, provided the defendant suffers no preju-
dice. E.g., Lackos v. State, 339 So. 2d 217 (Fla. 1976). As discussed
bel ow, the type of during-trial amendnents allowed in the case | aw
tend to be such things as correcting the nanme of the owner of bur-
gl arized or stolen property.




acconpl i shes both.*

But the filing of a new information nol prosses the
original information.® If the new information is in turn
nol prossed (or "abandon[ed]" or "w thdr[awn],k"

Clenents, 814 So. 2d at 1077), another information nust
be filed. By contrast, in the anendi ng-an-information
context, the original information remains in effect even

if the notion for |eave to anend is denied or w t hdrawn.

The present case is a filing-an-anended-infornation
case. The State bases it argunment on the erroneous prem
Ise it is an anendi ng-an-informati on case. The second

anmended information was filed as a new i nfornmati on and

4 Katz v. State, 736 So. 2d 734, 735 (Fla. 4th DCA 1999) (hol d-
ing there was no error in denying defendant's notion to dism ss the
State's "sworn anended information," even though the State "failed to
seek | eave to anend," because "[t]he state was not required to seek
| eave of court ... when a new anended information is filed."); State
v. Belton, 468 So. 2d 495, 497 (Fla. 5th DCA 1985)(simlar); sec.
932.47, Fla. Stat. (1999)(providing informations "may be filed by the
[State] with the clerk of the circuit court in vacation or in term
wi t hout | eave of the court first being obtained.").

> Anderson, 537 So. 2d at 1374-75 (asserting "the filing of an
amended i nformati on purporting to be a conplete restatenment of the
charges supersedes and vitiates an earlier information."); accord,
State v. Thomas, 714 So. 2d 626, 627 (Fla. 5th DCA 1998); Belton, 468
So. 2d at 497, State v. Stell, 407 So. 2d 642, 643 (Fla. 4th DCA
1981); WlIlcox v. State, 248 So. 2d 692, 694 (Fla. 4th DCA 1971).
However, "the State's power to nol-pros and refile Informa-tions is
not unbridled[;] double jeopardy ... prevent[s] the State from nol -
prossing and refiling an Information after the jury has been sworn."
Stell, 407 So. 2d at 643.




it was |ater w thdrawn, not anended.

Asserting "a defendant is entitled to relief based
on a procedural irregularity at trial only if he has
been prejudiced,"” the State al so argues Respondent did
not "suffer[] any prejudice as a result of the prosecu-
tor's abortive attenpt to amend the information [and
t hus] has not nmade the showi ng of prejudice required

" IB, pp. 11-12. This argunent is flawed in several
respects.

First, the State cites nothing in the DCA opinion to
support its assertion that Respondent "has not nmde the
showi ng of prejudice required," again overl ooking the
fact that conflict jurisdiction nust be based on con-
flict found within the opinion being reviewed. Further,
this assertion conflicts with the DCA opinion. Clenents,
814 So. 2d at 1076.

Second, what occurred in the present case was not an
"abortive attenpt to anend the information." The State
filed a new informati on which "purport[ed] to be a com
pl ete restatenent of the charges,” which in turn

"supersede[d] and vitiat[ed the] earlier information."

Ander son 537 So. 2d at 1374.



Third, a show ng of prejudice, as the State is using
the word, is not required in cases with facts such as
those in the present case. That concept is relevant only
If the State seeks to anmend an existing information. The
prejudice in the present case is in proceeding with the
trial wthout a valid charging docunent. Lack of juris-
diction is hardly a "procedural irregularity.”

In the present case, the State filed a new infornma-
tion (thus nol prossing the existing information), then
w thdrew that new i nformati on. When this happened, the
trial court was deprived of jurisdiction to proceed.
Jeopardy having already attached, discharge was
required. The only prejudice that needs to show in such
circunstances is the prejudice of being convicted of an
of fense by a court that has no jurisdiction.

The DCA deci sion does not conflict with any deci -
sions fromthis Court or any other district court. The
DCA reached the correct result. Its decision should be

approved.

10



ARGUMENT
| SSUE

THE DI STRI CT COURT DECI SI ON DOES NOT CONFLI CT
W TH ANY DECI SIONS OF THI S COURT OR ANY OTHER
DI STRI CT COURT; THE SECOND AMENDED | NFORMATI ON
WAS FI LED (BY THE STATE, AS A CHARG NG DOCU-
MENT) ON THE MORNI NG OF THE THI RD DAY OF TRI AL
AND |'T NOL PROSSED THE PRI OR | NFORMATI ON; THE
"W THDRAWAL" OF THE SECOND AMENDED | NFORVATI ON
LEFT THE STATE W THOUT A CHARG NG DOCUMENT AND
DEPRI VED THE TRI AL COURT OF JURI SDI CTI ON;, AND
THE STATE CANNOT SI MPLY "W THDRAW AN EXI STI NG
| NFORMATI ON AND "GO BACK TO' A PRI OR ( ALREADY
NOL PROSSED) | NFORMATI ON.

This issue presents a pure question of |aw and

shoul d be revi ewed on appeal de novo. See VWalter v.

Walter, 464 So. 2d 538 (Fla. 1985).
| . THE SECOND AMENDED | NFORMATI ON WAS FI LED, BY THE

STATE, AS A

CHARG NG DOCUMENT, ON THE MORNI NG OF THE THI RD DAY OF
TRI AL.

The State asserts:

1. "The proposed second anended infornmation
was never officially filed by the State," |IB.
pp. 7, 8, 10;

2. "[t]his proposed anended i nfornmation was
never filed by the State as a charging docu-
nent, because it was neither filed with the
clerk nor accepted by the trial judge for fil-

i ng for any purpose until after the prosecutor
had stated she was withdrawing it," IB, p.9;

3. "[b]ecause the prosecutor announced that

11



she was withdrawi ng [the second anended i nfor-
mati on] before the trial judge had actually
filed it with the clerk, this copy filed by the
trial judge is not the required filing by the
prosecutor needed to satisfy ...

constitutional, statutory, and rule require-
ments for the commencenent of prosecution,”

I B., p. 10; and

4. "there is nothing in the record on ap-
peal that would pinpoint the specific tine that
t he prosecutor ever nentioned filing the pro-
posed anended information." 1B, p.8.

"On the third day of trial, ... the state attorney

filed a second anended information." Cenents, 814 So.
2d at 1076 (enphasis added). The State's argunent here
s not only based on "facts" not contained in the DCA
opinion, it contradicts facts contained in that opinion.
The record fully supports the DCA's statenent of
fact. There is nothing in the record to support the
State's assertion that the second amended i nformation
was neither "filed with the clerk nor accepted by the

trial court I B, p.9. Wthout objection fromthe
State: defense counsel said "[t]he state filed with the
clerk an anended information"; the trial court twce
stated the second anended i nformati on had been "filed
this norning"; and defense counsel referred to the in-

formation's having been "filed" on three nore occasi ons.

12



TI11-413-18, A-2-7. Indeed, the State itself initiated
t he whol e di scussion by "advis[ing] the court that we
have filed a second anended information." TIIl-317, A-1.
It is not clear why the State believes the second
anended i nformation "was never officially filed by the

State [and] was never filed by the State as a charging

docunent." IB, pp. 7, 10. Who el se but the State coul d
have filed it?® An information is "a chargi ng docunent”;
what else would it be filed as?

The State's assertion that "there is nothing in the

record ... that would pinpoint the specific tine that
the prosecutor ever nentioned filing the proposed
anmended information,"” IB, p.8, is accurate only if "pin-

point the specific tinme" neans "the precise
hour/ m nut e/ second t he second anended i nformati on was

filed." As the trial court twice stated, the second

6 At one point inits brief, the State asserts "perhaps due to

the very garbled transcript ... , the Second District failed to
recogni ze that the State's proposed anended i nformati on was never
filed by the State ...." IB, p.8. Here again the State seeks to find

jurisdictional conflict based, not on what is actually said in the
DCA opinion, but on the State's disagreement with what is said in
t hat opi ni on.

Further, while it is true the transcript |eaves sonething to be
desired, it is hardly accurate to say it is "very garbled.” Mre
inportantly, there is no "garble"” in the crucial parts of the tran-
script which could lead the DCA to "fail to recognize" that the
remar ks not ed above nean anything other than exactly what they seem
to nean.

13



anended information was "filed this norning[, the] 3[rd]
day of trial[,] the 16[th] day of Septenber 1999 ...."
TIH11-413-14, A-2-3. It is not clear how nmuch nore "spec-
ificity" the State would require, or why nore specific-
Ity is necessary here. "[T] he prosecutor ... nentioned
filing the proposed anended information," IB, p.8, on
the norning of the third day of trial, when she
"advise[d]" the court "we have filed a second anended
information." TII-317, A-1.

The thrust of the State's argunment seens to be that
t he second anended i nformation was "filed by the trial
judge [and this] is not the required filing by the pros-
ecutor needed to satisfy ... constitutional, statutory,
and rule requirenents for the comence-nent of prosecu-
tion." IB., p. 10. But that information was not "filed
by the trial judge."

The State seens to be relying on the statenent nade
by the court after the recess, when the prosecutor first
took the position that the court had not "accepted" the
second anended i nformati on and announced she was wth-
drawing it. TIII1-420, A-9. After the court erroneously

took the position that | eave of court was necessary

14



before a new information could be filed,” the court said
"I"'mgoing to file the anended information ...." TIII-
421, A-10. But there was nothing for the court to "ac-
cept" or "file" at this point; the second anended i nfor-
mati on had al ready been filed, with no need for court
acceptance. The court's statenent about "fil[ing] the
anmended i nformati on" was neani ngl ess.

The State notes that the clerk's stanp shows the
second anmended information was tinme-stanped on Septenber
17 at 10:17 a.m IB, p.9. This is not the controlling
fact here. The State filed the second anended i nform-
tion on Septenber 16, the norning of the third day of
trial. TI1-317, TI11-413-21; A-1-10. The clerk's tine
stanp probably resulted fromthe fact that the second
anended information was filed in open court and was not
cl ocked in by the courtroomclerk until that clerk got
back to the office (where the tine stanp in |ocated).
This is confirnmed by the fact that defense counsel's
Motion to Dismss, etc., (which attacked the filing of
the second anended information) was tinme stanped on

Septenber 17 at 10:18 a.m, a mnute after the second

7 See authorities cited in footnotes 4 and 5, above.

15



anended i nformati on was stanped. RI-42. Clearly, both
t he second anended i nformation and the notion were
stanped the day after the trial ended. Equally clear,
both were filed with the clerk in open court on Septem
ber 16.8

The State relies on "Article |, Section 15, of the
Fl orida Constitution; Sections 932.47 and 932. 48,
Florida Statutes (1999); and Rule 3.140" to prove the

second anended i nformati on was "never filed by the State

I B, p.8. These authorities do not support the
State's position; these authorities do not require ei-
ther judicial approval or a clerk's tinme stanp as the

sine qua non of a proper filing.

Article |, section 15 sinply provides that
I nformati ons nust be "filed" by the State; it says noth-
I ng about tine-stanping or court approval. Section
932. 47 provides that informations "nmay be filed by the

[State] with the clerk of the circuit court in vacation

8 I ndeed, the State's argunent contradicts itself here. After
stating the trial court "file[d] the proposed anended informtion"
"on Septenber 16," the State asserts that docunent was "filed with

the clerk ... reflecting the filing date and tine of Septenber 17
...." 1B, p.9. How could the trial court "file" the second anended
information on Septenber 16 if it was not "filed" until it was tine

st anped on Septenber 17?
16



or in termw.thout |eave of the court first being ob-

tained." (Enphasis added). Section 932.48 provides that,
"[u]pon filing ..., the clerk ... shall docket the in-
formation ...." Rule 3.140 adds nothing of rel evance
here to these provisions.

The State cites no authority for its assertion that
"the State's proposed anended i nformati on was [n]ever

filed by the State, as required by" these authorities.

Section 932.47 refutes the State's assertion; |eave of
court is not required for the filing of a new inforna-
tion. Section 932.48 refers to the clerk's docketing the
i nformation, but that is to occur after it is filed;
section 932.48 does not say a pleading is not considered
to be filed until it is docketed by the clerk.?®

Rul e 3.030(d) (which the State overl ooks) defines
"filing with the court" as neani ng that pleadings "shall
be ... fil[ed] with the clerk of court, except that the
judge may permt the papers to be filed with him or her

A pleading is considered filed when placed in the

trial court's hands and accepted for filing, even though

% Further, docketing and time-stanping are not necessarily the
same thing.

17



"It was not actually filed in the clerk's office until

[the next day]." Guarana v. State, 436 So. 2d 313, 314

(Fla. 1st DCA 1983). In the present case, the trial
court's twice stating that the State "filed [the second
anmended information] this norning," TIII1-413-14, A-2-3,
shows that, regardl ess of who was handed the act ual
docunent by the State, the trial court had accepted that
docunent as being filed on Septenber 16t h.

The State's assertion that "this proposed anended

i nformati on was never filed by the State as a charagi ng

docunent, because it was neither filed with the clerk
nor accepted by the trial judge for filing for any pur-
pose until after the prosecutor had stated that she was
wthdrawng it," IB, p.9, conflicts with the DCA opinion
and is not supported by the record. The second anended

I nformati on was not a "proposed" (proposed as what ?)

I nfformati on. Everyone recogni zed it had been filed. TII-
317, TI11-413-15; A-1-4. There was nothing for the trial
judge to accept; further, the court did accept it. TIII-
413-14, A-2-3. And what is the "purpose"” the State is
suggesting nust be present before an information is

considered to be filed? The general purpose of filing a

18



docunent is to make it part of the court file; that is
acconpl i shed by handi ng the docunent to the clerk or to
the court. "[T]he second anended information ... becane
effective for its intended purpose upon being filed."

C enents, 814 So. 2d at 1077.

What occurred here is hardly tantanount to the
State's "go[ing] to the clerk's office and either
hand[ing] it to a clerk or plac[ing] it in a designated
| ocation for filing but then snatch[ing] it back before

the clerk had stanped it." 1B, p.9.% Proceeding through
several hours of testinony after a new i nformation had
been filed in open court is not the equival ent of

"snat ching" a pleading back fromthe clerk at the office

10 The case the State cites at this point -- Porter v. State,

749 So. 2d 514 (Fla. 2d DCA 1999) -- is distinguishable. The issue in
t hat case was whether a motion for new trial had been tinely filed.
Def ense counsel's secretary delivered the motion (within the applica-
ble tinme limts) to the trial judge's chanmbers and left it with the
judge's judicial assistant. The judge |ater placed the notion "in his
out box to be delivered to the clerk's office.” [d. at 515. Upon
delivery to the clerk's office, it was tine stanped two days | ater

it was untinely at that point. Id. The trial judge |later said he
assunmed the notion had been sent to him by m stake and he did not
consider it to have been filed with himbecause he was not asked to
accept it for filing; had he been asked, he woul d have noted the
filing time. 1d. Defense counsel's secretary conceded she did not ask
the judge to accept it for filing. 1d.

The facts in the present case are quite different. The anended
information was not delivered by a secretary to the trial court's
chanbers and left with the judge's judicial assistant. The second
anended information was "filed with the clerk,"” TII1-415, A-4, in
open court. The trial court recognized as much. TI11-413-14, A-2-3.
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counter. The State further argues "Respondent was
not tried on the proposed anended i nformation" because

he was "not rearraigned[,] the jury was never told of or
I nstructed on the new charge[, and] there was no refer-
ence to any 'sexual battery' in the testinony presented
on the norning of the third day of trial." IB, pp. 10-
11. The State concedes its assertion that "Respondent
was not tried on the proposed anended information" con-
flicts with a statenent in the DCA opinion (which, the

State contends, "is factually inaccurate"). |IB, pp. 10-

11; cf. Cenents, 814 So. 2d at 1076. *?

None of this is relevant to the question of whether
the second anended information was filed. A defendant
does not have to be arraigned or tried on an anended
i nformation before it is considered to have been fil ed.
Arraignment follows filing; without a filing, there is
no reason to arraign. The filing date is the date of

filing; arule that there could be no filing until ar-

1 Further, it is not clear whether pleadings can be so casually
"snat ched back" froma clerk's hands, even at the office counter

12 The State's factual assertions that "the jury was never told
of or instructed on the new charge [and] there was no reference to
any 'sexual battery' in the testinony presented on the norning of the
third day of trial" are not contained in the DCA opinion.
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rai gnnment would radically alter the rules regarding such
things as statute of limtation issues.®® Further, nei-
ther the jury's being "told of or instructed on the new
charge" nor the presentation of testinony is a require-
ment for filing. Wth such a rule, nothing would be
considered filed unless and until there was a jury
trial, and the jury would have to be "told of or in-
structed on" everything previously filed. The question
of whether the second anended information was fil ed does
not hi nge on the presence or absence of such facts.

In sum aside fromthe conflicts with the statenents
in the DCA opinion, aside fromthe fact that the DCA
opi ni on does not support nost of the State's argunent,

It is sinply not accurate to say: 1) that the second
anended information was not filed by the State as a
chargi ng docunent; or 2) that it was filed at any tine
ot her than Septenber 16th, the norning of the third day

of trial.

13 See sec. 775.15(5), Fla. Stat. (1999)(providing a prosecution
"is commenced by the filing of [a] charging document."); Studnicka v.

State, 679 So. 2d 819, 820 (Fla. 3d DCA 1996) (hol di ng prosecution is
consi dered comenced upon the filing of the information, not upon
arrai gnment).
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1. THE STATE CANNOT SIMPLY "W THDRAW AN EXI STI NG | N-
FORMATI ONAND "GO BACK TO' A PRI OR | NFORVATI ON
VWH CH HAD BEEN NOL PROSSED

The State asserts "assum ng arguendo that the pro-
posed anended information was officially filed ..., the
Second District overlooked the fact that this Court held

in State v. Anderson, 537 So. 2d 1373 (Fla. 1989), that

t he anended information filed during trial conferred
subject matter jurisdiction ..., and that the State
coul d subsequently anend it by orally withdrawing it and
stating that it wshed to 'go back to' the previous
information." IB, p. 11. The State m sreads Anderson.
That case rejects, rather than supports, the State's
position here; and the | egal principles Anderson en-
dorsed are consistent with those that ani mated t he DCA
decision. The State made no attenpt to anend the second
anended information at trial; it withdrew it (which, as
Ander son recogni zes, left the State with no charging
docunent and deprived the trial court of jurisdiction).
Bot h Anderson and the present case are filing-an-
anmended-i nformati on cases. However, as the State con-
cedes, "Anderson is factually distinguishable ...." IB,

p. 12. In Anderson, the defendant personally and ex-
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pressly consented to the procedure that occurred there;
and this consent was the crucial fact in this Court's
concl usion that the procedure was valid. In the present
case, Respondent objected when the State wi thdrew the
second anended information. TIIl-421, A-10.

Ander son was charged with residential burglary, a
second degree felony. The day before trial, the State
filed a new information changing the charge to a first
degree felony burglary. "Imediately prior to trial, the
state and [ Anderson] reached an agreenent that the state
woul d proceed on the original burglary charge ...." 537
So. 2d at 1373. This agreenent resulted fromthe fact
that the filing of the new information entitled Anderson
to a continuance, but neither party wanted to delay the
trial. In a lengthy colloquy, the trial court obtained
Anderson's consent to this procedure. This coll oquy
i ncluded the trial court's inform ng Anderson that pro-
ceeding on the original information "required a waiver
of an inportant |legal right on your part. You have the

right to require the State to refile the original charge

and proceed on that ..., to in effect nol-pros the

anended charge and refile the original charge." 1d. at
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1374 (enphasi s added). Anderson expressly waived that
right.

After Anderson was convicted under the original
i nformation, the district court reversed. Relying on

Wlcox v. State, 248 So. 2d 692 (Fla. 4th DCA 1971) and

Alvarez v. State, 25 So. 2d 661 (Fla. 1946), the dis-

trict court "reason[ed] that the filing of the anmended
I nformati on superseded the original information; there-
fore, when the state subsequently w thdrew t he anended
I nformati on, no viable chargi ng docunent remai ned [and]
the trial court |lacked jurisdiction to proceed.” [d. at
1374. The district court held the doctrine of invited
error could not cure the problem (because jurisdictional
def ects cannot be waived) but certified the follow ng
guestion: "whether invited error can overcone the fact
that technically the information has been extingui shed
by the filing of an anmended information, or whether an
I nfformati on so extingui shed can be revived by nutual
agreenment ...." ld.

I n quashing the district court's decision, this
Court sai d:

We ... agree[] wth many of the principles
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of | aw expressed by the district court. It is
well -settled that the filing of an anended in-
formation purporting to be a conplete restate-
nment of the charges supersedes and vitiates an
earlier information. It is also clear ... that
jurisdiction to try an accused does not exi st
unl ess there is an extant information ....
It is also well settled that the parties nmay
not confer jurisdiction on a court. Nevert he-
| ess, under the facts present here ..., we con-
clude that the district court's reliance on
Al varez and W/ cox was ni splaced and the deci -
sion belowis in error.

In Alvarez, the defendant was charged [wth
burglary]. After the trial commenced, testinony
was i ntroduced that the owner of the property
as alleged in the informati on was erroneous and
that the property was owned by another.[] Over
objection, the state anmended the informtion
w thout refiling, the trial continued, and the
def endant was convi cted. Upon review, we con-
cluded that the anendnent was a matter of sub-
stance which under then well-settled | aw re-
quired dism ssal of the charge and recomence-
ment by refiling, rearraignnent, repleading,
and reselection of a jury. Because the original
I nformati on had been vitiated, the defendant
had been tried on a purported information which
did not conply with the Florida Constitution.
Rel ying on Alvarez, we again reversed a convic-
tion in Sipos v. State, 90 So. 2d 113 (Fl a.
1956), where the trial judge had permtted a
simlar substantive anendnent of an informtion
during trial and over the objection of the de-
fendant.[*] In WIlcox, the court applied
Alvarez to a situation where the state filed an

4 The information alleged the burglarized property belonged to
Harol d McGucken; the actual owner was McGucken Liquor Stores, Inc. 25
So. 2d at 662.

15 Si pos was also a burglary prosecution. The information
al |l eged the burglarized property bel onged to Sterchi Brothers, Inc.;
the correct nane was Sterchi Brothers Stores, Inc. 90 So. 2d at 114.
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I nfformati on describing a certain stolen car and
then filed an anended i nformati on descri bi ng an
entirely different car. On oral notion, wthout
refiling and over the objection of the defen-
dant, the state withdrew the anended i nform-
tion and trial was had on the original, super-
seded information. The court found this to be
reversi ble error.

In relying on Alvarez and W/l cox, the dis-
trict court apparently overl ooked Lackos V.
State, 339 So. 2d 217 (Fla. 1976) where we ac-
cepted jurisdiction of Lackos v. State, 326 So.
2d 220 (Fla. 2d DCA 1976) because of conflict
wth Alvarez and Sipos. In Lackos, during trial
and over the objection of the defendant, the
state was permtted to substantively anmend the
I nformation by correcting the nane of the owner
[of] the [stolen] property ....[*] Revisiting
Al varez and Sipos, we concluded that [rul e]
3.140(0),[*'] first adopted in 1967 and not
addressed by Alvarez and Si pos, governed the
resol uti on of such amendnents, and, further:

We are persuaded by the reasoning artic-
ul ated by Judge Grines, witing for the D s-
trict Court in the instant case:

' The information alleged the owner of the stolen property was
Rem ngton Electric Razors, Inc.; the correct name was Rem ngton
El ectric Shavers, a Division of Sperry Rand Corporation. 339 So. 2d
at 218.

17 Rul e 3.140(0) provides:

Defects and Variances. No indictment or information,
or any count thereof, shall be dism ssed or judgnment
arrested, or new trial granted on account of any defect in
the formof the indictnment or information or of m sjoinder
of offenses or for any cause whatsoever, unless the court
shall be of the opinion that the indictment or information
is so vague, indistinct and indefinite as to m slead the
accused and enbarrass himin the preparation of his de-
fense or expose himafter conviction or acquittal to
substanti al danger of a new prosecution for the sane
of f ense.
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"The modern trend in both crim nal
and civil proceedings is to excuse
techni cal defects which have no beari ng
upon the substantial rights of the par-
ties. When procedural irregularities
occur, the enphasis is on determ ning
whet her anyone was prejudi ced by the
departure. A defendant is entitled to a
fair trial, not a perfect trial....
Appel |l ant received a fair trial."

We agree that a show ng of prejudice
shoul d be a condition precedent to undert ak-
ing the kind of procedural niceties envi-
sioned by Alvarez, supra, and Sipos, supra.

Lackos, 339 So. 2d at 219. Accordingly, "to the
extent that Alvarez and Sipos conflict with the
princi ples enunciated herein they are expressly
overruled." 1d.

Al varez and Sipos represent a highly
formal i stic approach requiring that anendnents
to informati ons be resworn and refiled by the
prosecutor even if the amendnents do not vio-
| at e due process (notice) or otherw se preju-

di ce the defendant. By overruling Alvarez and
Si pos, Lackos signaled the adoption of a due
process standard and t he abandonnent of the

hi ghly technical and formalistic requirenent

t hat every anendnent be resworn and refil ed.
Lackos stands for the proposition that the
state may substantively anend an informtion
during trial, even over the objection of the
def endant, unless there is a show ng of preju-
dice ....

I n summation, we agree that the original
information was vitiated by the filing of an
anended information (second information). At
this point the court had jurisdiction to pro-
ceed to trial. The fact that the anended infor-
mati on was subsequently orally anended did not
have the effect of divesting the court of ju-
ri sdiction. Respondent argues that the second
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I nfformati on was vacated by court order, there-
fore there was no charging instrunent before
the court when the defendant agreed to proceed
totrial. In support of his position he refers
us to the judge's statenent, "M . Hesse, vacate
and set aside the anended information." This
statement, taken in isolation would appear to
support his argunent. The statenent, however,
must be read in context of the entire coll oquy
i n which the respondent agreed to go to trial
on ... the originally filed information. Func-
tionally, ... the colloquy shows the state
agreeing to anend the second (extant) infornma-
tion by charging a |lesser offense in return for
respondent's agreenent not to seek a continu-
ance. This conclusion is consistent with the
clear intent of the parties

Essentially, respondent’'s position is that
the trial court erred in not delaying the trial
by requiring the state to retype and refile a
"new' information even though both parties un-
derstood the charge and urged i medi ate trial.
We reject this position.

Because we reach a different concl usion
than the district court concerning the inport
of the aforenentioned colloquy, the certified
question is noot in |ight of Lackos.

Id. at 1374-76 (enphasis added).

As the enphasi zed | anguage shows, Anderson recog-
ni zes the distinction between anending an infornmation
and filing an anended information. "[T]he filing of an
anended information ... supersedes and vitiates an ear-
lier information," but "anendnents to informations [need
not] be resworn and refiled [and] the state may substan-

tively amend an information during trial ...." |d. at
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1375.

G ven this distinction, the present case is distin-
gui shabl e from Anderson in a crucial way. In both cases,
the State did not originally attenpt to anmend exi sting
i nformations; rather, the State filed new informations,
t hus "supersed[ing] and vitiat[ing the] earlier
information[s]." ld. at 1374. In Anderson, the new in-
formati on was then, by agreenent, anended to restore the
original charge. In the present case, the State did not
attenpt to anend the second anended i nformation; rather,
the State "abandon[ed]"” or "withdr[ew]" it, over Respon-
dent's objection. Cenents, 814 So. 2d at 1077; TII1I-
421, A-10. VWhen that occurred, no chargi ng docunent
remai ned.

Ander son does not stand for the proposition that,
having filed the second anmended information, the State
could "orally withdraw{] it and stat[e] that it w shed
to 'go back to' the previous information." 1B, p. 11. To
the contrary, Anderson recognizes that the State's wth-
drawi ng an existing information and attenpting to rein-
state a prior information "require[s] a waiver of an

I nportant |egal right on [the defendant's] part[:] the
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right to require the State to refile the original charge
and proceed on that ..., to in effect nol-pros the
anended charge and refile the original charge." 537 So.
2d at 1374.

This point is further illustrated by Anderson's

treatment of WIcox v. State, 248 So. 2d 692 (Fla. 4th

DCA 1971), which was one of the cases the Anderson dis-
trict court relied upon in reversing Anderson's convic-
tion. 537 So. 2d at 1374. This Court in Anderson said
the district court's "reliance on ... WIlcox was m s-

pl aced, " id. at 1375, but the Court did not disapprove
of the reasoning or result in Wlcox in any way. W.I cox
Is factually simlar to the present case, and the |egal
principles it enbraced are essentially identical to

t hose used by Anderson and the DCA opinion in the pres-
ent case.

W cox was charged with receiving stolen property,
the property at issue being a car owned by an auto deal -
ership. Prior to trial, the State filed an anended i n-
formati on changing the stolen property to a different
car owned by a rental car conpany. The State |ater (also

pretrial) "made an oral notion to 'withdraw the anended
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i nformation,"” which was granted. 248 So. 2d at 693. \When
the trial began, WIcox objected on the ground that,
since the State had wi thdrawn the anmended i nformation,
no chargi ng docunent then existed; the objection was
overrul ed and W1 cox was convicted of the offense
charged in the original information. Characterizing the
| ssue as being "whether ... the trial court erred in
permtting [the State] to proceed to trial on the origi-
nal information, after the sane had been anended and the
amended i nformati on had been withdrawn," the district
court reversed, asserting:

The filing of an anended information which
purports to be a conplete restatenent of an
of fense has the effect of vitiating the origi-
nal information as fully as if it had been for-
mal ly dism ssed by order of court.... Conse-
guently, when the state announced its intent to
abandon the anmended information and secured an
order permtting sane, the state was left wth-
out a charge against the defendant, and the
trial court erred in requiring the defendant to
proceed to trial wthout the filing of a new
i nformation and conpliance with all procedural
steps that would be pertinent to an original
I nf ormati on.

We cannot sanction the procedure that was
here followed as harm ess error. Aside fromthe
theoretical difficulty in holding that the
w t hdrawal of the anmended information 'revives'
the original information, the procedure here
enpl oyed contains a serious potential for the
I nposition of surprise and the consequent de-
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nial of a fair trial
Id. at 693-94 (enphasis added)(citations omtted).

The enphasi zed | anguage is virtually identical to
t he | anguage in Anderson. 537 So. 2d at 1374.

As noted above, although this Court in Anderson said
the district court's "reliance on ... WIlcox was m s-

pl aced,"” 537 So. 2d at 1375, the Court did not disap-

prove of WIlcox. WIlcox, |ike Anderson and the present
case, is a filing-an-anmended-information case. Unlike in
Anderson, but as in the present case, W/ cox objected to
the State's being allowed to "go back to" the original

i nformati on after w thdraw ng the anmended i nfornmation.
The Anderson district court's reliance on WIcox was

m spl aced because of this crucial factual distinction.?®®
As this Court noted in Anderson, because of Anderson's
consent to the procedure, "[f]Junctionally, [what oc-
curred there was] the state agree[ed] to anend the sec-

ond (extant) information by charging a | esser offense in

8 | n Anderson, this Court characterized Alvarez and Sipos as
cases in which "the state anended the information," but characterized
Wlcox as a case in which "the state withdrew the anmended i nformation
and trial was had on the original, superseded information." 537 So.
2d at 1375. Thus, Anderson recogni zes the distinction between
"amend[ing an existing] information" and "w thdr[aw ng an] i nform-
tion."
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return for [Anderson's] agreenent not to seek a continu-
ance." 537 So. 2d at 1376 (enphasis added). In effect,
Anderson's consent converted the case froma filing-an-
anended-i nformati on case into an anmend-an-information
case.

Read together, Anderson and W1l cox stand for the
following principles: If the State files an anended
i nformation, the prior information is nol-prossed. The
State cannot then "orally wthdraw the anended i nforma-
tion] and ... 'go back to' the previous information,"

I B, p. 11, unless the defendant consents to this. That
consent, in effect, neans that the anended infornmation
Is in turn being anended to reflect the original charge.
But when this happens, the State is not, technically,
"going back to" the original information; the anmended
information is itself being anended.

This point is reinforced by the | anguage this Court
used in Anderson to reject Anderson's claim"that the
second information was vacated by court order, therefore
there was no charging instrunent before the court when
[he] agreed to proceed to trial." 537 So. 2d at 1376.

The Court noted "the judge's statenent, 'M. Hesse,
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vacate and set aside the anended information' ...,
taken in isolation would appear to support his argu-
ment." 1d. The Court went on to say:

The statenent, however, nust be read in
context of the entire colloquy in which the
respondent agreed to go to trial on ... the
originally filed information. Functionally,
the coll oquy shows the state agreeing to anend
t he second (extant) information ... in return
for respondent’'s agreenent not to seek a con-
ti nuance. This conclusion is consistent with
the clear intent of the parties

o

In the present case, the second anmended i nformation
was in effect "vacated by court order,"” when the trial
court allowed the State to wthdraw it. TII1-420-21, A-
9-10.* But, unlike in Anderson, there was no "context"

I n which this nust be placed, nor any "agreenent ... of
the parties" that would validate the procedure. Again,
Ander son recogni zes that vacating or w thdraw ng an
existing information | eaves the State wi thout a charging
docunent, unless the defendant agrees to it.

Thus, Anderson does not support the State's position

here; to the contrary, it undermnes it.

19 Of course, court approval is not required for the State's
wi t hdrawi ng or nol prossing an existing information.
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The State also cites Anderson for the proposition
that "a defendant is entitled to relief based on a pro-
cedural irregularity at trial only if he has been preju-
diced ...." IB, pp. 11-12. The State then quotes
Anderson's quote from Lackos (quoted above) and argues
Respondent "did not denonstrate either bel ow or on ap-
peal that he suffered any prejudice as a result of the
prosecutor's abortive attenpt to anmend the information
[and thus] has not nmade the show ng of prejudice re-
quired by Anderson." IB, p. 12.

This argunment is flawed in several respects.

First, the State cites nothing in the DCA opinion to
support its assertion that Respondent "has not made the
showi ng of prejudice required by Anderson," again over-
| ooking the fact that conflict jurisdiction nust be
based on conflict found within the opinion being re-
viewed. The State al so overl ooks the DCA s assertion
t hat "defense counsel pointed out that he was being
forced to defend agai nst the second anended i nfornation
wi t hout adequate preparation and was deni ed additi onal

jury chall enges which count Il would support.” C enents,

814 So. 2d at 1076.
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Second, what occurred in the present case was not an
"abortive attenpt to anend the information." The State
filed a new information which "purport[ed] to be a com
plete restatenent of the charges,"” which in turn
"supersede[d] and vitiat[ed the] earlier information."
Ander son 537 So. 2d at 1374.

Third, Anderson did not address the question of
prejudice in cases with facts such as those in the pres-
ent case. The only issue raised by the certified ques-
tion in Anderson was whether the trial court had juris-
diction follow ng the procedural maneuvers that occurred
there. Anderson's discussion of prejudice occurred dur-
ing its discussion of Lackos and the other prior cases,
all of which dealt with the issue of anending an infor-
mati on (by doi ng such things as "correcting the nane of
the owner from which property had all egedly been sto-
len."). 537 So. 2d at 1375. Anderson asserted "a show ng
of prejudice should be a condition precedent to under-
taki ng the kind of procedural niceties envisioned by
Al varez and Sipos ...." 537 So. 2d at 1375. Lackos,

Al varez and Sipos are all anendi ng-an-informati on cases.
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Quoting rule 3.140(0), the district court in Lackos
found the m snoner of the corporate victimto be a nere
"defect in the formof the ... information." 326 So. 2d
at 221. The court then added the statenent about "tech-
ni cal defects"” and "procedural irregularities" quoted

with approval in Anderson. ld. As just discussed, Ander-

son's consent to the procedure in that case converted
the case froma filing-an-anmended-information case into
an anendi ng-an-informati on case. The technical defect in
Anderson was the failure to "requir[e] the state to
retype and refile a "new information even though both
parties understood the charge and urged i medi ate
trial." 537 So. 2d at 1376.

What occurred in the present case cannot be called a
defect in form a technical defect, or a procedural
irregularity. The question of prejudice, as addressed in
cases |li ke Lackos, does not cone into play here. That
concept is relevant only if the State seeks to anend an
exi sting information. Put another way, the prejudice in
the present case is in proceeding with the trial wthout
a valid charging docunent. Lack of jurisdiction is not a

techni cal defect or procedural irregularity.

37



The State's withdraw ng the second anended i nf or ma-
tion cannot be read as an attenpt to "anmend" that infor-
mati on by "goi ng back to" the prior information, i.e.,
by in effect nol prossing count two (the capital sexual
battery count) of the second anended information, |eav-

I ng only count one intact. First, the State never re-
guested this. Second, count one of the second anended
I nformati on was not identical to the sole count in the
prior information.

Al t hough count one of the second anended i nfornation
charged the sane offense as the prior information, there
Is a significant difference in the tinme franmes. The
prior information charged a tinme frame of Novenber 1,
1990 to Decenber 28, 1999. RI-20. Count one of the sec-
ond anmended information charged a tine frame of October
24, 1993 to Decenber 28, 1999. RI-45-46. This difference
intime frames is quite significant because the com
plainant's testinony indicated the offense(s) occurred
in the 1992-94 tinme period. TIII-443-45, 456-57. Thus,

t he expanded time frame in the prior informtion may
have i ncl uded the dates upon which the jury believed the

of f enses occurred.

38



In sum the State has not shown any conflict between
t he DCA deci sion and any other decision. The State's
argunments that the second anended i nformati on was never
"officially filed" by the State "as a chargi ng docu-

ment," or that it was actually filed by the trial court,
are not supported by the record. The State's argunent
that it could "w thdraw' the second anended i nformation
and "go back to" the prior information is not supported
by the law. The State's attenpt to characterize this
case as an anend-an-information case conflicts with what
is in the record; the State did not attenpt to anmend the
second anended i nformation. The State's argunent that
what occurred here was a nere "procedural irregularity”
for which Respondent is required to show prejudice (or
sone prejudi ce beyond being convicted by a court that

| acked jurisdiction) is also wthout nerit.

CONCLUSI ON

The district court decision should be approved.
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