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STATEMENT OF THE CASE AND FACTS

The State generally accepts Dionne’s statenent of the case
and facts but adds the follow ng:

In both his original notion to suppress his statenment and
his supplenental notion, D onne did not nake any argunent that
section 92.565 of the Florida Statutes (2000) violated the
doctrine of separation of powers. (Vol. I, R 13-15, 27-29).
In hi s suppl enment al not i on, D onne attacked t he
constitutionality of the statute on the grounds of ex post
facto, procedural and substantive due process, equal protection,
and fair trial. (Vol. 1, R 27-28). D onne did not nmake the
separation of powers argunent he now nmakes before this Court

until a notion for rehearing filed in the Fifth District.



SUMVARY OF ARGUNVENT

This Court should adopt the analysis of the Fifth D strict

in State v. Dionne, 814 So.2d 1087 (Fla. 5th DCA 2002) and find

that section 92.565 of the Florida Statutes (2000) can be
retroactively applied wthout violating the ex post facto
provisions of the United States and Florida Constitutions. This
statute creates a new mechanism for the adm ssion of confessions
in sexual assault crines, by replacing the corpus delicti rule
with the trustworthiness doctrine. Thi s change does not affect
the sufficiency of the evidence but only the admssibility of
conf essi ons. Because the statute has no effect on the state’'s
burden to gain a conviction on the underlying crine, there is no
ex post facto inplication.

Furt her nore, D onne’s constitutional attack that t he
| egi sl ative enactnent of this statute violates the doctrine of
separation of powers has not been preserved and is waived.
Not wi t hst andi ng wai ver, this statute, |ike the provisions of the
Florida Evidence Code, is a unique hybrid of both substantive
and procedural law which is constitutionally perm ssible. As
with provisions of the Florida Evidence Code created by the
Legi sl ature and deened to be procedural, the State urges this
Court to I|ikewi se adopt any such procedural aspects of this

st at ut e.






ARGUMENT
SECTION 92.565 OF THE FLORIDA STATUTES
(2000) CAN BE APPLI ED RETROACTI VELY.

The State contends that the Fifth District properly found
that section 92.565 of the Florida Statutes (2000) can be
applied retroactively without violating the ex post facto cl ause
of the Florida Constitution and the United States Constitution

See State v. Dionne, 814 So.2d 1087 (Fla. 5th DCA 2002). In

doing so, the Fifth District rejected the trial court’s
conclusion that this statute affected the quantum of evidence
required for a conviction. Instead, the Fifth District
correctly concluded that the statute addressed the question of
the admssibility of evidence and thus, could be applied
retroactively wthout violating the ex post facto clause. |d. at
1095.

In assessing a statute's constitutionality, this Court is
bound "to resolve all doubts as to the validity of [the] statute
in favor of its constitutionality, provided the statute may be
given a fair construction that is consistent with the federal
and state constitutions as well as with the legislative intent."

State v. Stalder, 630 So. 2d 1072, 1076 (Fla. 1994)(quoting

State v. Elder, 382 So. 2d 687, 690 (Fla. 1980)). Legislative

enactnments are presunptively valid. State v. MDonald, 357




So.2d 405, 407 (Fla. 1978). Every doubt about a statutory
provi sion should be resolved in favor of the validity of the
provision, since it nust be presuned that the |legislature
intended to enact a valid law. [d. This Court has consistently

held that wide latitude nust be accorded the legislature in the

enactnent of | aws. Burch v. State, 558 So.2d 1, 2 (Fla.

1990) (quoting State v. Lee, 356 So.2d 276, 282 (Fla. 1978)).

In determning whether a statute should be applied
retroactively, the first inquiry is whether there is clear
evi dence of | egi slative i nt ent to apply t he statute
retroactively, and if so, the second inquiry is whether the
retroactive application S constitutionally perm ssi bl e.

Metropolitan Dade County v. Chase Federal Housing Corp., 737

So.2d 494, 499 (Fla. 1999). To fall within the ex post facto
prohibition, the law nust be retrospective, that is, first it
must apply to events occurring before its enactnent and second

it must disadvantage the offender affected by it." Mller v.

Florida, 482 U S. 423, 430 (1987)(quoting Waver v. G aham 450

US 24, 29 (1981)). See also State v. Hootman, 709 So.2d 1357,

1359 (Fla. 1998); Blankenship v. Dugger, 521 So.2d 1097, 1099
(Fla. 1988).
An evidentiary statute such as section 92.565 will violate

the ex post facto clause only if it “alters the legal rules of



evidence, and receives less, or different testinony, than the
law required at the tine of the conmmssion of the offense in
order to convict the offender.” MIller, 482 US at 429

(quoting Calder v. Bull, 3 Dall. 386, 391, 1 L.Ed. 648 (1798)).

Laws which affect the legal rules of evidence and receive |ess,
or different, testinony in order to convict an offender are
those which “*change the ingredients of the offence or the

ultimate facts necessary to establish guilt.”” dendening V.

State, 536 So.2d 212, 215 (1988), cert. denied, 492 U S. 907

(1989) (quoting Mller, 482 U S at 433 (quoting Hopt v. Utah,
110 U. S. 574, 590 (1884))). In other words, the law nust alter

the nature of the offense. Collins v. Youngbl ood, 497 U S. 37,

46 (1990). It is logical to think that a constitutionally
perm ssible change is one that refers to “changes in the
procedures by which a crimnal case is adjudicated, as opposed
to changes in the substantive laws of crines.” [d. at 45.
Section 92.565 elimnates the corpus delicti requirenent for
the adm ssion of a defendant’s confession in sexual abuse cases
where the state is unable to establish every elenment of the
offense when the victim is either nentally or physically
i ncapaci t at ed. D onne, 814 So.2d at 1091. Pursuant to this

new statute, a confession in a sexual abuse case wll now be



admtted wunder this “trustworthiness” doctrine.? Under this
doctrine, the state nust prove there is sufficient corroborating
evidence that tends to establish the trustworthiness of the
defendant's confession in order for that confession to be

admtted. See section 92.565, Fla. Stat. (2000).2 The inquiry

1 Under the “trustworthiness” doctrine, “the corroborative
evi dence need not be sufficient, independent of the statenents, to
establishthe corpus delicti.” Opper v. United States, 348 U. S. 84, 93
(1954). Although i ndependent evi dence i s not necessary to establish
t he whol e of the corpus delicti, the Stateis required “to introduce
subst anti al i ndependent evidence which would tend to establish the
trustworthiness of the statenent.” 1d. In other words, the adequacy
of the corroborative evidence is neasured not by its tendency to
establish the corpus delicti, but by the extent to which it supports
the trustworthiness of the defendant's statenent. United States v.
Johnson, 589 F. 2d 716, 718-19 (D.C. G r. 1978). Oncethe State presents
evi dence whi ch supports the truth of the confession or tends to prove
facts enbraced in the confession, the confession nay be consi dered
trustworthy and the State may use t he confession. Opper, 348 U. S. at
92. In this manner, both the corpus delicti and “trustworthi ness”
doctrines serve the sane purpose by requiring the State to i ntroduce
evi dence to corroborate a defendant’s confession.

2 Section 92.565 provides as foll ows:

(1) As used in this section, the term "sexual abuse" neans an
act of a sexual nature or sexual act that nmy be prosecuted
under any law of this state, including those offenses
specifically designated in subsection (2).

(2) In any crimnal action in which the defendant is charged
with a crine against a victim under s. 794.011; s. 794.05; s.
800.04; s. 826.04; s. 827.03, involving sexual abuse; s. 827.04,
involving sexual abuse; or s. 827.071, or any other crine
i nvol ving sexual abuse of another, or wth any attenpt,
solicitation, or conspiracy to commt any of these crines, the
defendant's nenoralized confession or admssion is admssible
during trial without the state having to prove a corpus delicti
of the crime if the court finds in a hearing conducted outside
the presence of the jury that the state is unable to show the

7



under this doctrine rests on the admssion of a truthful
confession which is evidenced by corroborating facts.

Di onne contends that this statute |essens the quantum of
evi dence because it relieves the State from having to prove the
corpus of the crime prior to entry of a confession or adm ssion.?3

This reduction of evidence, according to Dionne, harns him and

exi stence of each elenent of the crinme, and having so found,
further finds that the defendant's confession or adm ssion is

trustworthy. Factors which may be relevant in determning
whether the state is unable to show the existence of each
elenent of the crime include, but are not limted to, the fact

that, at the tinme the crine was conmmtted, the victimwas:

(a) Physically helpless, nentally incapacitated, or nentally
defective, as those terns are defined in s. 794.011

(b) Physically incapacitated due to age, infirmty, or any other
cause; or

(c) Less than 12 years of age.

(3) Before the court admts the defendant's confession or
adm ssion, the state nust prove by a preponderance of evidence
that there is sufficient corroborating evidence that tends to
establish the trustworthiness of the statenment by the defendant.
Hearsay wevidence is admssible during the presentation of
evidence at the hearing. In making its determ nation, the court
may consider all relevant corroborating evidence, including the
def endant's statenents.

(4) The court shall make specific findings of fact, on the
record, for the basis of its ruling.

8 The corpus delicti rule requires the prosecution to show 1)
that a crine of the type charged was commtted; and 2) that the crine
was conmm tted through the crimnal agency of another. Franqui V.
State, 699 So. 2d 1312, 1317 (Fla. 1997), cert. denied, 523 U. S. 1040
(1998).




thus triggers the ex post facto violation. D onne is m staken.

An inquiry for this type of ex post facto violation |ooks
to laws that change the ingredients of the offense or alter the
evidence to prove those ingredients. d endeni ng, 536 So.2d at
215. This law does not reach that |[evel. Section 92.565
affects how the state will prove its case, not what the state
has to prove. As the Fifth District noted, “[R]egardless of
whet her Dionne’s confession is adm ssible under section 92.565,
it still nmust prove evidence other than D onne’s confession that
he commtted the alleged sexual battery beyond a reasonable
doubt .” D onne, 814 So.2d at 1095. Thus, the trustworthiness
doctrine does not I|essen the quantum of evidence, it sinply
focuses on the reliability of the confession by wutilizing
corroborative evidence which will tend to prove or disprove the
def endant’ s statenent.

Here, Dionne was charged with sexual battery under section

794. 011(5) of the Florida Statutes (1999).4 Section 92.565 does

4 Under the crinme charged, the state nust prove these
el enent s:
(h) "Sexual battery” neans oral, anal, or vaginal

penetration by, or union with, the sexual organ of
another or the anal or vaginal penetration of another

by any other object; however, sexual battery does not
i nclude an act done for a bona fide nedical purpose.
* * %

(5) A person who commts sexual battery upon a person

9



not alter the definition of sexual battery, and the State is
still required to prove each elenment of that crine beyond a
reasonabl e doubt . A confession or admssion is sinply offered
as a piece of evidence to prove the elenents of that crinme. The
quantity of proof required to convict D onne has not changed and
Wil | not change under ei t her corpus delicti or t he
trustworthiness doctrine. As noted by the Fifth D strict,
“section 92.565 regulates the node in which the facts
constituting guilt may be placed before the jury. It does not
reduce the quantum of evidence necessary for a conviction under
section 794.011(5)...” D onne, 814 So.2d at 1094. Furt her nor e,
the jury still is left to assess the weight of that confession
as with the rest of the evidence and the jury may in fact
di sregard a confession.

It is axiomatic that for a law to be ex post facto it nust

be nore onerous than the prior |aw Dobbert v. Florida, 432

US 282, 294 (1977). See also Mller, 482 US. at 423.

12 years of age or older, wthout that person's
consent, and in the process thereof does not use
physical force and violence likely to cause serious
personal injury commts a felony of the second degree,
puni shable as provided in s. 775.082, s. 775.083, s.
775.084, or s. 794.0115.

Section 794.011, Fla. Stat. (1999).

10



Application of section 92.565 does not |eave Dionne or others
simlarly situated at such a disadvantage. | f anything, the
trustworthi ness standard inposes nore of an onus on the State as
it now requires the State to produce evidence corroborative of
the confession’s reliability. The | egislative history to House
Bill 861, which resulted in chapter 2000-204 of the Florida Laws
whi ch added section 92.565, even states that the trustworthiness
doctrine requires the government “to prove the existence of
substantial independent evidence which would tend to establish
the trustworthiness of the confession.” H B. 861, Fina

Anal ysis (June 13, 2000)(quoting Opper v. United States, 348

US at 92).°> The State nmust now present corroborative evidence
before the confession is admtted and failure to do so results
in exclusion of the confession. Any notion that Dionne is at a
di sadvantage with the adoption of the statute, which, |ike
corpus delicti, is a prophylactic evidentiary device, is belied
by the requirenents of this statute.

Dionne relies primarily upon the United States Supreme Court

decision in Carnell v. Texas, 529 US. 513 (2000) which

5 Pursuant to section 92.565, before this evidence can be
used against the defendant, there nust be a hearing outside of
the presence of the jury. At this hearing the State nust prove
by a preponderance of the evidence through the use of
corroborative evidence the trustworthiness of a defendant’s
confession or adm ssion, and the trial court nust make specific
findings of fact on the record to support its ruling.

11



addressed when a statute will violate the ex post facto clause.
The Fifth District |likew se relied upon Carnel to conclude there
is no violation. D onne, 814 So.2d at 1094.

In Carnel, the United States Suprene Court addressed a
change in a Texas statute addressing child sex offenses. Pri or
to its anmendnent, the statute required only the victins
testinmony to convict defendants for «crines against children
under the age of fourteen. The statute contained an additiona
“outcry or corroboration” requirenent for child victins under
the age of eighteen. During the course of the defendant’s
crimnal episode, the statute was anended and the “outcry or
corroboration” requirenent was no |onger necessary for child
victinms under the age of eighteen. Carnell, 529 U S. at 518-
519.

The United States Suprene Court found that the statute was
unquestionably a law that altered the legal rules of evidence
and that |aw changed the quantum of evidence necessary to
sustain a conviction. Id. at 530. The Court noted that under
the new |law the defendant could be and was convicted on the
victims testinony alone wthout any corroborating evidence,
which was surely less testinony required to convict. Id.
(quotation omtted). Because that statutory anmendnent

authorized a conviction on less evidence than previously

12



required, it fell squarely into the category of ex post facto
| aw violations which prohibit laws that “alter the legal rules
of evidence, and receives less or different, testinony, than the
law required at the tinme of the commssion of the offence, in
order to convict the offender.” Id. at 522, 533 (quoting
Calder, 3 Dall. at 390).°6

Section 92.565 is wholly different than the Texas statute
at issue in Carnell because that statute, as anended, arguably
| essened the elenents the prosecution was required to prove for
convictions of these child sex crines. Here, the elements of
t he underlying offense have not changed, all that has changed is
the manner in which a defendant’s confession can be introduced
to the jury. The burden of proof on the State is not |essened
by the application of section 92.565. That was the concern and

the problem with the statute in Carnell. Carnell, 529 U S at

532 (a law reducing the quantum of evidence which is applied
retroactively allows the governnment to subvert the presunption
of innocence by reducing the nunber of elenents it nust prove to

overconme that presunption). See also Dionne, 814 So.2d at 1095

6 The State respectfully disagrees with the conclusion of the
United States Suprene Court that the Texas statute affects the
sufficiency of the evidence. Instead, the State contends that the
Texas statute “isinits essence an evidentiary provisiondictatingthe
ci rcunst ances under which the jury may credit victimtestinony in
sexual offense prosecutions.” Carnell, 529 U. S. at 543 (G nsburg, J.,
di ssenting).

13



(unlike the statute involved in Carnell, section 92.565 does not
speak in ternms of the evidence necessary to support a
conviction, the statutory |anguage only speaks in terns of the
adm ssibility of the defendant’s confession).

Wil e section 92.565 does alter the circunstances in which
a confession or statenent is introduced, that does not result in
an ex post facto problem Carnell, 529 U S. at 533 n. 23 ("W
do not nean to say that every rule that has an effect on whether
a defendant can be convicted inplicates the Ex Post Facto
Clause”). Instead, rules which permt evidence to be admtted at
trial “do not subvert the presunption of innocence, because they
do not concern whether the adm ssible evidence is sufficient to

overconme that presunption.” See id.; Wndom v. State, 656

So.2d 432, 439 (Fla.), cert. deni ed, 516 uU. S. 1012

(1995) (application of section 921.141(7) of the Fl ori da
Statutes (1993) regarding victim inpact statenents in capital
sentencing only relates to admssion of evidence and its
retroactive application does not violate the ex post facto

clause); and Gendening v. State, 536 So.2d 212, 215 (Fla.

1988) (application of section 90.803(23) which allows adm ssion
of child hearsay statements does not disturb fundanental rule
that state nust overcone presunption of innocence, does not

affect substantial personal rights, and thus application to

14



defendant did not violate ex post facto cl ause).

Furthernore, the State notes that the purpose of an ex post
facto clause is to “assure that legislative Acts give fair
warning of their effect and permts individuals to rely on their
meaning until explicitly changed” and “restrict[] governnental
power by restraining arbitrary and potentially vindictive

| egislation.” Waver v. Graham 450 U. S. 24, 28-29 (1981).

Here, Dionne cannot assert that he did not know commtting
sexual battery on a child under the age of twelve was illega
and he has not asserted that he relied upon the corpus delicti
rul e when he gave his statenent. Li kew se, Dionne cannot show
that the Legislature sought to single him out or others
simlarly situated for arbitrary and vindictive treatnent.
I nstead, the enactnent of this statute recognizes the archaic
nature of the corpus delicti rule and replaces it with a nore
nmoder n approach which focuses on corroborative facts surroundi ng
a confession. Both doctrines acconplish the sane goal, to
ensure that no person is convicted out of derangenent, m stake

or official fabrication. State v. Allen, 335 So.2d 823, 825

(Fla. 1976). However, the trustworthiness doctrine is nore
suitable because its goal is to fortify the truth of the
confession and prove the facts enbraced by that confession.

In all, the Fifth District properly concluded that

15



retroactive application of section 92.565 does not violate the
ex post facto clause because section 92.565 *“changes the
procedure for admssion of a confession that was otherw se
adm ssi ble before [the statute] was enacted.” D onne, 814 So.2d
at 1095.

Al ternatively, D onne contends if this Court accepts the
conclusion of the Fifth D strict in Donne and finds that
section 92.565 is a procedural nechani sm which does not violate
the ex post facto clause, then the Legislature’ s enactnent of
section 92.565 violates the constitutional doctrine  of
separation of powers.

To be preserved, the constitutional application of a statute
to a particular set of facts nust be first raised at the trial
| evel . In contrast, a facial <challenge to a statute's

constitutional wvalidity may be raised for the first tinme on

appeal . Westerheide v. State, 831 So.2d 93, 105 (Fla. 2002);

State v. Johnson, 616 So.2d 1, 3, (Fla. 1993). . also Brennan

v. State, 754 So.2d 1,6 n.4 (Fla. 1999)(notions for rehearing
may only be used to apprise a court of "the points of |aw or
fact that the court has overl ooked or m sapprehended" and court
will not consider an entirely new issue neither raised nor
briefed on appeal).

D onne never challenged the application of this statute to

16



himin the trial court and only first raised the issue in his
nmotion for rehearing in the Fifth D strict. Because Dionne is
att acki ng t he constitutionality of section 92. 565 as
retroactively applied to himfor the first time in the appellate
courts, his argunment is not adequately preserved and is hereby
wai ved.

Not wi t hst andi ng hi s wai ver, Di onne’s constitutiona
chal | enge derives fromthe conclusion of the Fifth District that
section 92.565 was a procedural change which does not inplicate
the ex post fact clause. Based upon this conclusion, D onne now
argues that the Legislature was without the authority to enact
it and in doing so the Legislature encroached upon this Court’s
constitutionally prescribed rul emaking authority as set forth in
article V, section 2(a).

Substantive |aw describes the duties and rights under our
system of governnent, and the responsibility to make substantive
law is in the Legislature within the Iimts of the state and
federal constitutions. Procedural |aw concerns the neans and
met hods to apply and enforce those duties and rights. Hal | .

State, 823 So.2d 757, 763 (Fla. 2002)(quoting Benyard V.

Wai nright, 322 So.2d 473, 375 (Fla. 1975)).
A statute can have both substantive provisions and

pr ocedur al requirenents. If the procedural requirenents

17



conflict with or interfere wiwth the procedural nechanisns of the
court system they are unconstitutional under both the
separation  of power s doctri ne, and because fornul ating
procedures is in the exclusive province of the Suprene Court

under the Florida Constitution. Jackson . Depart ment  of

Corrections, 790 So.2d 381, 384 (Fla. 2000). ct.

also &oldstein v. Miloney, 57 So. 342, 344 (Fla. 1911)(rules of

evi dence and procedure that are prescribed by the courts and by
statutes, and not by the Constitution, may be changed by statute
when substantive rights secured by the Constitution are not
t her eby i nvaded).

Section 92.565 falls into a unique category as it is both
substantive and procedural. Wiile the Fifth District found the
statute to be procedural for purposes of its ex post facto
analysis, the inquiry differs when addressing a separation of
powers analysis because this type of statute, like the
provisions of the Florida Evidence Code, are purely hybrid.
This dual nature however does not render it wunconstitutional
because the procedural conponent of section 92.565 does not
conflict with procedural nmechanisns of the court, and thus, does
not encroach upon these constitutional protections. Jackson,
790 So.2d at 384.

This statute is essentially no different than the various

18



provi sions of the Florida Evidence Code which, as enacted by the
Legi slature, are both substantive and procedural. See e.q., In

re Florida Evidence Code, 675 So.2d 584 (Fla. 1996); In re

Florida Evidence Code, 638 So.2d 920 (Fla. 1993). When
presented wth anendnents to the Code, this Court has adopted
those portions of the Florida Evidence Code which deal wth
procedural matters. Id. (citations omtted). Accordi ngly,
should this Court find that section 92.565 contains procedura
matters, the State urges this Court to sinply adopt those
provisions of the statute as this Court has simlarly done with

the Florida Evidence Code. See id.

19



CONCLUSI ON

Based on the foregoing argunent and authority, the State

respectfully requests that this Court affirm the decision of

State v. Dionne, 814 So.2d (Fla. 5th DCA 2002).

Respectful ly submtted,

CHARLES J. CRIST. JR
ATTORNEY GENERAL

MARY G JOLLEY
ASS| STANT ATTORNEY GENERAL
Fl a. Bar No. 0080454

KELLI E A. NI ELAN
ASS| STANT ATTORNEY GENERAL
Fl a. Bar No. 618550

444 Seabr eeze Boul evard
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Dayt ona Beach, FL 32118
(386) 238-4990

(386) 238-4997 (FAX)
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