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STATEMENT OF THE CASE AND FACTS

Respondent generally agrees with the statenment of the case
and facts as provided by Petitioner, but would supplenent them
with the follow ng:

On June 15, 1990, Petitioner pled nolo contendere to one
count of First Degree Miurder, two counts of Attenpted First
Degree Murder with a Firearm one count of Robbery with a
Firearm and one count of Resisting Arrest with Violence; all
crimes having occurred on April 14, 1989, and into April 15,
1989. (R159, Vol 1) In return for her plea, the State agreed
not to seek the death penalty and she received a |life sentence
with a mninum nmandatory term of twenty-five years
i ncarceration. (R138-141, Vol 1) Also as part of the
agreenment, Petitioner agreed to testify at trial against her co-
def endant . (R139, Vol 1) Included in the witten plea
agreenment executed by Petitioner is the follow ng assertion: “My
attorney has discussed with me the defense(s) that m ght be
avai l able to the charge(s) and has given me the benefit of his
advice....” (R140, Vol 1)

Petitioner filed a notion for post-convictionrelief onJune
15, 1992, asserting clains of ineffective assistance of counsel
and involuntary plea. (R1-20, Vol I) The State filed a witten

response on Septenber 7, 1992, requesting the trial judge



summarily deny Petitioner’s clains. (R159-170, Vol )
Petitioner filed a reply to the State’s response and the trial
court granted Petitioner’s request for an evidentiary hearing.
(R383, 386, Vol 1I1) The hearing date was continued several
times at Petitioner’s request. (R391, 392,394, Vol Il) A notion
to hold a bifurcated hearing and initially address the prejudice
prong was filed by Petitioner on May 11, 1993. (R397-99, Vo
1) The State agreed to such an arrangenent on May 24, 1993,
and the trial court granted the notion for bifurcated hearing on
June 15, 1993. (R402,404, Vol Il) A hearing on the prejudice
prong was finally set for February 24, 2000. (R411, Vol I1)

The State and Petitioner stipulated to the adm ssion of
several exhibits and docunents at the evidentiary hearing
i ncluding the co-defendant’s trial transcript. (R421,489, Vo
111) Many exhibits were ultimtely admtted at the hearing
including, inter alia, the co-defendant’s trial transcript,
Petitioner’s statement to police and a deposition of trial
counsel, all of which were subsequently incorporated by the
trial court in his findings of facts. (R512-513, Vol 111;
R552, 555, 556, Vol 1V)

Trial counsel’s deposition revealed he had consulted wth
an expert and other attorneys regarding the voluntary

i ntoxi cation defense and concluded it was not viable. (R1641-



42,1645, Vol 1X) When he spoke with Petitioner, she advised him
that she only had a couple of beers at the tinme and was not
i nt oxi cat ed. (R1636, Vol 1X) Al | egedly, she was npre
forthcomng with the experts regarding her use of drugs and
al cohol, but these experts concluded the use of intoxicants may
be hel pful for mtigation during the penalty phase, but woul d
most |ikely be unsuccessful. (R1637, Vol 11X Her claim as
revealed in her statenent to |aw enforcenment was that she was
not the shooter, which was dianmetrically opposed to the
testimony of the victins. (R1633-34, Vol 11X Finally,
according to defense counsel, Sunter County juries do not
consider voluntary intoxication as mtigation for nurder.
(R1655, Vol IX) Trial counsel indicated he could not recal
whet her or not he discussed the voluntary intoxication defense
with Petitioner, but he did discuss her intoxication with her
and she denied she was intoxicated. (R1636,1642, Vol |X)
Petitioner advised | aw enforcement during her interviewin
the hospital, after being advised of the intoxicants in her
system “well, if |I was that intoxicated | don’t think |I would

remenber the incident, but | would say that | was a little high,

tipsy.” (R49, Vol |) Petitioner’'s statenent to police was, as
the trial court recogni zed, “largely self-serving and
excul patory.” (R560, Vol 1V) At the evidentiary hearing, she



agreed she could carry on an intelligent conversation the night
of the shootings. (T69, Vol |) Moreover, her own expert noted
Petitioner possessed a fairly extensive recollection of the
events leading up to, during, and after the shootings. (R133,
Vol 1)

The two witnesses to the shootings both testified that they
did not observe any indications of intoxication. According to
the deputy, he was within five feet of Petitioner prior to the
shootings! and he did not snell any al coholic beverages on her
person and her responses to his questions were appropriate
(R188-89, Vol 1) After the owners of the autonobile arrived,
the deputy stepped back to permt themtinme to di scuss whet her
or not to pursue charges agai nst Petitioner and her co-def endant
for stealing a tire. (R248, Vol I1) While the deputy waited,
Petitioner cane around the car with a gun and pointed the
firearm at him and the car owners. (R3248-49, Vol 11) The
deputy was trying to pull his weapon, when Petitioner stated
sonething to the effect that she hated to do this, but this
thing is ready to go and shot the deputy. (R250, Vol 11) After
havi ng been hit and knocked to the ground, the deputy returned

fire. Ld. Petitioner noved behind the patrol car and there

Petitioner verified during her video deposition that the
deputy was four or five feet from her when they were talking
prior to the shootings. (R1533, Vol VIII)
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were several nmore shots. (R251,255, Vol 11) The car owners’
vehicl e drove off and the deputy fired at the vehicle attenpting
to stop it. (R260, 261, Vol 11)

One of the car owners (the other shooting victimand father
of the deceased) revealed that soon after the deputy advised
Petitioner he was taking Petitioner to jail? Petitioner was
pointing a gun at them (R300, 305, Vol 11) Al'l three told
Petitioner to put the gun down and suddenly the victimrealized
his son was shot and watched his son fall to the ground. (R305,
Vol 11) The victim described Petitioner’s demeanor as calm in
her right mnd and professional. (R310, Vol 11) She did not
appear to be drunk. (R308-09, Vol 11) Next time he observed
t he deputy, the deputy was on the ground. (R313, Vol 11)
Petitioner ran to the back of the patrol car and released the
co- def endant . (R315, Vol 11) Both Petitioner and her co-
def endant headed back toward their vehicle and when he raised
his head, Petitioner shot at him four or five times, woundi ng
him |1d. There was nore shooting after he was hit, but he did
not know which of the two was doing the shooting. One of the

two junped in the front of his car and one junped in the back.

2Al t hough the deputy could not recall this fact at his
deposition, according to the officer first on the scene after
t he shootings, the deputy advised the officer that he was “going
to go to the suspects’ vehicle to go 10-15." The deputy
expl ai ned that 10-15 neans arrest. (R205- 06, Vol 1)

5



Petitioner testified at the hearing on her behalf. She
indicated that on the date she and her co-defendant becane
enbroiled in the shootings, they shared two twel ve packs of beer
(or one twelve pack, depending on which of her versions is
bel i eved). (R1485, Vol VIII; T31-32, Vol 1) Mor eover, they
snmoked t he remai ni ng one half of a baggy of cannabis. (T30, Vol
1) She al so consumed caffeine pills. (T63-64, Vol 1) She
admtted that on the day of the shooting, she could walk, talk
and drive a car. (T66, Vol 1) She could also carry on a
coherent conversation and possessed a good recollection of the
events of the shooting. (T68-69,70, Vol I) Finally, the State
noted that after her arrest, she made no nention of having drugs
in her system until the officer advised her blood tests
i ndi cated positive for cocaine and cannabis. (T80, Vol 1)

Lori Mets, Petitioner’s daughter’s babysitter, testified
that three days before Petitioner left for Georgia, it was
obvi ous Petitioner was under the influence, primarily cannabis.
Specifically, Petitioner was slurring her words, nervous and
edgy. (T87,89,91,92,94, Vol 1) Bonnie W mrer, from whom
Petitioner stole blank checks and jewelry, indicated Petitioner

was “not normal” three days prior to the shootings. Mor e

specifically, Petitioner was staggering, disoriented, i ncoherent



and “out of it.” (T103, 104, 106,110, Vol 1) Petitioner’s
brother also revealed that when Petitioner was under the
i nfluence, it was obvi ous as her speech was slurred, she had red

eyes and could not communicate coherently. (T182,208, Vol 11)

Petitioner presented the testinony of Dr. Panela O catt
(O catt), a clinical psychologist. (T119, Vol 11) Jdcatt net
with Petitioner for a total of seven hours in 1992 and three to
four hours in 1999. (T134, 135-36, Vol 11) She opined that
Petitioner was incapable of formng the intent to commt the
crimnal acts for which she was convicted, in that such an
intent was too conplex. (T139, Vol I1) She believed that due
to Petitioner’s |long term abuse of drugs, Petitioner would not
possess a good nenory. (T159, Vol 11) Ocatt admtted
Petitioner was not a reliable historian of her use of drugs and
al cohol prior to the shootings. (T158,176, Vol 11)

Upon cross-exam nation, O catt conceded she was relying
solely on information provided by Petitioner regarding the
amount of al cohol and drug use prior to the shooting, as there
was no way to corroborate Petitioner’s clains. (T167, Vol I1)
O catt never spoke to the victims who observed Petitioner
i mmedi ately prior to and during the shootings, i.e., the deputy

and father of the deceased, in nmaking her assessnent of



Petitioner’s ability to formintent. (T169, Vol I1)

When confronted with the testinony of the witnesses to the
shooting who indicated Petitioner did not have the odor of an
al coholic beverage on or about her, that her speech was not
slurred and she spoke coherently, O-catt inpliedly surm sed
Petitioner was a practiced drunk. (T164, 167,173-74, Vol 11)
O catt was asked if the fact that witnesses testified that 72
hours prior to the shooting, Petitioner was denonstrating
obvious indications of intoxication, 1i.e., staggering and
swayi ng, would mtigate against a conclusion that Petitioner is
a practiced drunk. (T177, Vol 11) Ocatt admtted that it
m ght. Ld.

Finally, the State asked O catt how the expert hired by
trial counsel could have concluded Petitioner possessed a good
sense of recall, yet Ocatt opined Petitioner did not. (T178,
Vol 11) O catt indicated expert opinions can differ. 1d. At
t he conclusion of the hearing, the trial judge requested both
sides to submt nenoranda of law. (T211, 214, Vol 11)

On February 22, 2001, the trial court rendered an order
denying the notion for post-conviction relief. (R552-563, Vo
V) The trial court set forth findings of fact including those
set forth above, as well as trial counsel’s unrefuted testinmony

at his deposition wherein he indicated he had considered and



rejected a voluntary intoxication defense. (R553-555, Vol 1V)
I n applying these facts to the law, the trial court concl uded
prej udi ce was not established by trial counsel’s alleged failure
to advise Petitioner of, or to pursue, the voluntary
i ntoxi cation defense. (R558, Vol 1V)

Mor eover, the court concluded, any i nformati on regardi ng t he
ampount of al cohol and drug use woul d have been solely reliant
upon Petitioner’s clainms. (R558, Vol 1V) As such, Ocatt’s
reliance on these statenents and ultimate concl usi on of | ack of
i ntent woul d arguably not have been adm ssible at trial. (R559,
Vol 1V) Two witnesses, including a deputy and the father of the
deceased victim who had the opportunity to fully observe
Petitioner’s denmeanor imediately prior to and during the
shootings, testified Petitioner did not denonstrate any
i ndi cations of intoxication. Ld. Furthernmore, Petitioner’s
W tnesses were not present at the shooting and they all agreed
that Petitioner denonstrated obvious indications of intoxication
when under the influence. 1d. As such, the trial court
concluded Petitioner was not intoxicated at the time of the
shootings such that the voluntary intoxication defense would
have been viable. 1d. Moreover, her actions in running to the
patrol car after pulling the gun in order to release her co-

def endant and escaping in the victims vehicle, showed



Petitioner capable of hatching a plan and executing that plan,
again indicating Petitioner was not intoxicated. 1d.

Finally, noting that the Fifth District Court of Appeal
(DCA) requires a showing of viability of a defense in order to
prevail on a claimof ineffective assistance of counsel where a
plea was entered, the trial judge concluded the voluntary
i ntoxi cati on defense was not viable. Petitioner’s w tnesses
could not testify regarding her deneanor the evening of the
shootings, so that her claimof intoxication would have solely
relied upon her unreliable and self-serving clainms. (R560, Vol
V) Petitioner appeal ed the order denying her notion for post-
conviction relief to the Fifth DCA.

In its opinion affirmng the trial court’s order denying
post-conviction relief, the Fifth DCA relied upon its decision

in Siegel v. State, 586 So. 2d 1341 (Fla. 5'" DCA 1991) and the

Third District Court of Appeal’s opinion in Diaz v. State, 534

(Fla. 3d DCA 1988). The DCA certified conflict with the Fourth

and First District Courts of Appeal in Cousino v. State, 770 So.

2d 1258 (Fla. 4t DCA 2000) and Mason v. State, 742 So. 2d 370

(Fla. 1st DCA 1999), respectively. Gosvenor v. State, 816 So.

2d 822 (Fla. 5'" DCA 2002).
Thi s Court has post poned a deci sion on jurisdiction pursuant

to an order issued on June 17, 2002.
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SUMVARY OF ARGUMENT

PONT I: This Court should not take jurisdiction of this case
and let stand the Fifth District Court of Appeal’s (DCA) opinion
affirmng the trial court’s denial of relief. Any confli ct
bet ween the cases certified by the Fifth DCA are i napplicable to
the instant case as the circunmstances herein do not require or
involve the application of or clarification of the allegedly

conflicting positions set forth in Siegel v. State, 586 So. 2d

1341 (Fla. 5'" DCA 1991), Mason v. State, 742 So. 2d 370 (Fla. 1t

DCA 1999) or Cousino v. State, 770 So. 2d 1258 (Fla. 4" DCA

2000), since Petitioner received an evidentiary hearing on her
claimof ineffective assistance of counsel after a plea.
Moreover, in denying relief the trial court properly
consi dered whether or not the voluntary intoxication defense
woul d |ikely have succeeded at trial in its prejudice analysis.
Since the evidence adduced at the hearing established that such
a defense would not have succeeded at trial, it would not have
been reasonable for Petitioner’s defense counsel to advise her
to reject this plea and face the possibility of the death
penalty. Petitioner cannot denonstrate prejudice and is

entitled to no relief.
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ARGUMENT

PONT | (PONTS 1 & 11, COVBINED)

THERE |I'S NO CONFLI CT BETWEEN THI S CASE AND
THE CASES CERTIFIED BY THE FIFTH DI STRI CT
COURT OF APPEAL; ACCORDINGLY, THI'S COURT
SHOULD REFUSE TO ACCEPT JURI SDI CTI ON AND LET
STAND THE DECI SI ON SUSTAINING THE TRIAL
COURT” S DENI AL OF POST-CONVI CTI ON RELI EF;
RELIEF IS NOT WARRANTED AS THE EVI DENCE
ADDUCED AT THE HEARI NG ESTABLI SHED THAT THE
VOLUNTARY | NTOXI CATI ON DEFENSE WOULD NOT
HAVE BEEN SUCCESSFUL AT TRI AL.

The Fifth District Court of Appeal (DCA) certified conflict
with decisions of the Fourth and First District Courts of

Appeal , specifically, Cousino v. State, 770 So. 2d 1258 (Fl a.

4th DCA 2000) and Mason v. State, 742 So. 2d 370 (Fla. 1st DCA

1999), respectively. Grosvenor v. State, 816 So. 2d 822 (Fla
5th DCA 2002). The asserted conflict centers around the
following: in order to be entitled to an evidentiary hearing on
a claimof ineffective assistance of counsel after a plea the
Fifth District requires that a defendant allege not only that
had he or she known about a defense he or she would not have
entered into the plea, but also that this defense would have

been viable. See Siegel v. State, 586 So. 2d 1341, 1342 (Fla.

5th DCA 1991) (order summarily denying post-conviction notion
sust ai ned as defendant failed to show he had a vi abl e defense).
The First and Fourth disagree with the Fifth, and contend that

the sinple allegation that the defendant woul d not have entered

12



into the plea had he or she known of the existence of the
def ense was sufficient for purposes of entitlenment to a hearing.

See Cousino v. State, 770 So. 2d 1259 (order summarily denying

a post-conviction nmotion reversed as it is not necessary to

all ege that a defense existed to the charge); Mason v. State,

742 So. 2d at 371 (order sunmarily denying post-conviction
motion reversed in part as it is not necessary to allege that a
def ense existed to the charge). However, as will be reveal ed
herein, this dispute has no application to this case.

Petitioner filed a notion for post-convictionrelief on June
15, 1992, asserting clains of ineffective assistance of counsel
and involuntary plea. The State filed a witten response on
Septenber 7, 1992, requesting the trial judge summarily deny
Petitioner’s clains. Petitioner filed a reply to the State’s
response and the trial court granted Petitioner’s request for an
evidentiary hearing. The hearing date was continued several
times at Petitioner’s request. A notion to hold a bifurcated
hearing and initially address the prejudice prong was filed by
Petitioner on My 11, 1993. The State agreed to such an
arrangenent on May 24, 1993, and the trial court granted the
motion for bifurcated hearing on June 15, 1993. A hearing on
the prejudice prong was finally set for February 24, 2000.

On February 22, 2001, the trial court rendered an order

13



denying the notion for post-conviction relief with attachnments
from the record. The trial court set forth findings of fact
including trial counsel’s unrefuted testinony at his deposition
wherein he indicated he had considered and rejected a voluntary
i ntoxi cati on defense. In applying the law to the facts, the
trial court concluded prejudice was not established by trial
counsel s alleged failure to advise Petitioner of, or to pursue,
the voluntary intoxication defense.

Moreover, the court noted, any information regarding the
amount of al cohol and drug use woul d have been solely reliant
upon Petitioner’s clains. As such, Dr. O catt’s reliance on
t hese statenents and ulti mate concl usi on of [ ack of intent would
arguably not have been adm ssible at trial. Two wi t nesses,
including a deputy and the father of the deceased victim who
had the opportunity to fully observe Petitioner’s deneanor
i medi ately prior to and during the shootings, testified
Petitioner did not denonstrate any indications of intoxication.
Furthernmore, Petitioner’s w tnesses were not present at the
shooting and they all agreed that Petitioner denonstrated
obvi ous indications of intoxication when under the influence.
As such, the trial ~court <concluded Petitioner was not
i ntoxicated at the tine of the shootings such that the voluntary

i ntoxi cati on defense woul d have been viable. Also, her actions

14



in running to the patrol car after pulling the gun in order to
rel ease her co-defendant and escaping in the victin s vehicle,
showed Petitioner capable of hatching a plan and executing that
pl an, again indicating Petitioner was not intoxicated.

Noting that the Fifth DCA requires a showing of viability
of a defense in order to prevail on a claim of ineffective
assi stance of counsel where a plea was entered, the trial judge
concluded the voluntary intoxication defense was not viable.
Finally, the trial court held that Petitioner’s witnesses could
not testify regardi ng her deneanor the eveni ng of the shootings,
so that her claimof intoxication would have solely relied upon
her unreliable and self-serving clains. On appeal and herein,
Petitioner clainms the trial court applied an incorrect standard
by requiring her to denonstrate that a voluntary intoxication
defense would have been viable in order to denonstrate
prej udi ce.

Clearly, the issue certified by the Fifth DCA over the
di spute regarding the necessity of an allegation that a
potential defense is viable has no application or inpact herein
as Petitioner received an evidentiary hearing upon her clai mof
ineffective assistance of counsel after a plea. In her second
point, Petitioner also conplains that she was required to

denmonstrate at the hearing that her defense would have been

15



vi abl e. However, the trial court properly considered whet her or
not the defense would have been successful at trial in its
prej udi ce anal ysi s.

It is well established that a defendant who asserts a cl aim
of ineffective assistance of counsel nust show that the | egal
representation at issue fell below an objective standard of
performance, and that "there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the

proceedi ng would have been different." See Strickland v.

Washi ngton, 466 U S. 668, 694, (1984). The defendant's burden

of establishing prejudice applies not only to an all eged error
at trial, but also to an alleged error in the course of a plea
heari ng. A defendant who asserts a claim of ineffective
assi stance of counsel in connection with a guilty plea must show
that the result of the case would |ikely have been different.

Hill v. Lockhart, 474 U S. 52 (1985).

Furt her nor e, in HIll v. Lockhart, the Suprenme Court

expl ained that an error or om ssion of counsel during a plea
hearing is not necessarily prejudicial:

In many guilty pleas cases, the prejudice

inquiry will closely resenble the inquiry
engaged in by courts reviewing ineffective
assi stance chal | enges to convi ctions
obtained through a trial. For exanpl e,
where the alleged error of counsel is a
failure to i nvesti gate or di scover
potentially excul patory evi dence, t he

16



determ nati on whether the error prejudiced
t he def endant by causing himto plead guilty
rather than go to trial will depend on the
i keli hood that discovery of the evidence
would have Ied counsel to <change his
recommendation as to the plea. Thi s
assessnment, in turn, wll depend in large
part on a prediction whether the evidence
i kely woul d have changed the outconme of a

trial.
Hll v. Lockhart, 474 U.S. at 59. | n addressing the specific
claimraised herein, the Court further explained in Hll that

"where the alleged error of counsel is a failure to advise the
def endant of a potential affirmative defense to the crine
charged, the resolution of the prejudice inquiry wll depend
| argely on whether the affirmative defense |ikely would have
succeeded at trial." 1d. at 59(Enphasi s added).

In Evans v. Meyer, 742 F.2d 371 (7th Cir.1984), a case cited

with approval in Hill v. Lockhart, the defendant claimed he

woul d not have entered a plea of guilty had his |awer advised
hi m of the potential defense of voluntary intoxication. This
cl ai mwas deni ed wi t hout an evidentiary hearing. On appeal, the
court wei ghed the benefit the defendant received by entering the
pl ea against the potential benefit the defendant m ght have
received had he taken the case to trial with a voluntary
i ntoxication defense. After identifying the many limtations of
t he defense of voluntary intoxication, the court concluded its
deci sion by saying that "no |lawer in his right m nd woul d have

17



advised [the defendant] to go to trial with a defense of
intoxication." ld. at 374. The court affirmed the summary
deni al of the defendant's claimon the ground that the defendant

failed to allege prejudice. Odomyv. State, 782 So. 2d 510, 512

(Fla. 1st DCA), Padovano, J., concurring.

Li kewise, it is apparent that no |l awer in his or her right
m nd woul d have advi sed Petitioner to gototrial with a defense
of voluntary intoxication since it is unlikely such a defense
woul d have succeeded at trial. According to trial counsel, he
consulted with an expert and other attorneys regarding the
voluntary intoxication defense and concluded it was not viable.
Not only was it not viable, but there was no possible voluntary
i ntoxi cation defense. When counsel spoke with Petitioner, she
advi sed himshe only had a couple of beers at the tine and was
not i ntoxicated. Any attenpt to establish such a defense at
trial would have resulted in counsel suborning perjury since any
testimony by Petitioner that she had been intoxicated would have
directly contradicted her statenment to counsel that she was not
i nt oxi cat ed. Mor eover, Petitioner’s witnesses to her so-called
i ntoxication could only speak to her deneanor three days prior
to the shootings, whereas the State’'s w tnesses would have
testified they did not observe any indications of intoxication

prior to or during the shootings. Any expert testinony

18



regardi ng her alleged intoxication would have been based solely
upon Petitioner’s own unreliable (as even Petitioner’s expert
adm tted) and self-serving statenents. Assum ng she was nore
forthcomng with the experts regarding the extent of her use of
drugs and alcohol, these experts concluded the use of
i ntoxi cants may be helpful for mtigation during the penalty
phase, but would nost |ikely be unsuccessful. Addi tional ly,
according to defense counsel, Sunter County juries do not
consi der voluntary intoxication as mtigation for nurder.

Even nore problematic for Petitioner, her own statenents
fail to support a voluntary intoxication defense. She advised
| aw enforcenment during her interview in the hospital, after
bei ng advi sed of the intoxicants in her system “well, if I was
that intoxicated | don’t think |I would renmenber the incident,
but I would say that | was a little high, tipsy.” (R49, Vol 1)
At the evidentiary hearing, she agreed she could carry on an
intelligent conversation the night of the shootings. Also, her
own expert noted Petitioner possessed a fairly extensive
recollection of the events |eading up to, during, and after the
shootings (excluding her true role in the shootings, of course).
Her ability to recall the details of these events would
obvi ously underm ne the likelihood a jury would believe she had
been i ntoxicat ed.

Mor eover, in her statenent to police she deni ed she was the

19



shooter. As this Court has found repeatedly, “counsel cannot be
deenmed ineffective for failing to pursue the voluntary
i ntoxication defense as such a defense would have been

i nconsi stent with [the defendant’s] theory of the case.” State

v. Wllianms, 797 So. 2d 1235, 1239 (Fla. 2001); see also Gavil an
v. State, 765 So. 2d 308, 308-09 (Fla. 5th DCA 2000) ("The
defense of intoxication that could have negated proof of
specific intent to commt the crines was inconsistent with [the
def ense that the defendant did not conmit the crine]."). Since
Petitioner denied being the shooter, her claim she could not
form the requisite intent to commt an attenpted nurder or
murder (by shooting the victims with a firearm) would be
inconsistent with her attenpt to excul pate herself wth the
police. Presumably she would admt she had been the shooter at
trial in order to utilize the voluntary intoxication defense,
however, her prior statement to the <contrary would be
troubl esone to explain at the very | east.

Most problematic to her defense of voluntary intoxication
woul d have been the two witnesses to the shootings who both
testified they did not observe any outward indications of
i ntoxication. According to the deputy, he was within five feet

of Petitioner prior to the shooting® and he did not snmell any

SPetitioner verified during her video deposition that the
deputy was four or five feet from her when they were talking
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al coholic beverages on her person and her responses to his
gquestions were appropriate. After the owners of the autonobile
arrived, the deputy stepped back to permt themtine to discuss
whet her or not to pursue charges against Petitioner and her co-
def endant for stealing a tire. While the deputy waited,
Petitioner cane around the car with a gun and pointed the
firearm at him and the car owners. The deputy was trying to
pul | his weapon, when Petitioner stated sonething to the effect
t hat she hated to do this, but this thing is ready to go and
shot the deputy. After having been hit and knocked to the
ground, the deputy returned fire. Petitioner noved behind the
patrol car and there were several nore shots. The car owners’
vehicl e drove off and the deputy fired at the vehicle attenpting
to stop it.

One of the car owners (the other shooting victimand father
of the deceased) revealed that soon after the deputy advised
Petitioner he was taking her to jail#4 Petitioner was pointing
a gun at them All three told Petitioner to put the gun down

and suddenly the victimrealized his son was shot and watched

prior to the shootings.

4Al t hough the deputy could not recall this fact at his
deposition, according to the officer first on the scene after
t he shootings, the deputy advised the officer that he was “going
to go to the suspects’ vehicle to go 10-15." The deputy
expl ai ned that 10-15 neans arrest. (R205- 06, Vol 1)
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his son fall to the ground. The victim described Petitioner’s
deneanor as calm in her right mnd and professional. She did
not appear to be drunk. Next time the victim observed the
deputy, the deputy was on the ground. Petitioner ran to the
back of the patrol car and rel eased the co-defendant. Bot h
Petiti oner and her co-defendant headed back toward their vehicle
and when the victimraised his head, Petitioner shot at himfour
or five tinmes, wounding him There was nore shooting after the
victimwas hit, but he did not know which of the two was doi ng
t he shooti ng.

Cbvi ously, the testinony of these two victinms/wtnesses
woul d be believed by a jury and Petitioner’s claimshe was too
intoxicated to formthe requisite intent to shoot and kill woul d

have failed m serably. Finally, as noted in Evans, supra, the

voluntary intoxication defense rarely offers a realistic chance
of success in any case. As such, even assumng trial counse
did fail to advise Petitioner of the voluntary intoxication
def ense, Petitioner cannot denonstrate prejudice.

Based on the foregoing facts and authorities, this Court
should not take jurisdiction of this case and let stand the
DCA's opinion affirmng the trial court’s denial of relief. Any
conflict between the cases certified by the Fifth DCA are
i napplicable to the instant case as the circunstances herein do
not require or involve the application of or clarification of
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the allegedly conflicting positions set forth in Siegel, Mson

or Cousino since Petitioner received an evidentiary hearing on
her claimof ineffective assistance of counsel after a plea.
Moreover, in denying relief the trial court properly
consi dered whether or not the voluntary intoxication defense
woul d |i kely have succeeded at trial in its prejudice analysis,
i.e., was viable. Since the evidence adduced at the hearing
established that such a defense would not have succeeded at
trial, it would not have been reasonable for Petitioner’s
def ense counsel to advise her to reject this plea and face the
possibility of the death penalty. Petitioner cannot denonstrate

prejudice and is entitled to no relief.

23



CONCLUSI ON

Based on the argunments and authorities presented herein,
respondent respectfully prays this Honorable Court refuse to
accept jurisdiction and let stand the decision of the Fifth
District Court of Appeal denying relief.
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