I N THE SUPREME COURT OF FLORI DA

TRACI ANN GROSVENOR

Petitioner,
V. Case No. SC02-1307
STATE OF FLORI DA,

Respondent .

PETI TI ONER GROSVENOR' S REPLY BRI EF

On Conflict Certification fromthe District Court of Appeal
for the Fifth District, State of Florida

ROBERT S. GRI SCTI

204 West University Ave., Suite 6
Post Office Box 508

Gai nesville, FL 32602

352/ 375- 4460

Fl ori da Bar No. 300446

Counsel for Petitioner GROSVENOR



TABLE OF CONTENTS

Table of Citations . . . . . . . . . . . . . . . . ... oad-ii

Prelimnnary Statenent . . . . . . . . . . . . . . . . . .. .1
St atenent of the Case and of the Facts . . . . . . . . . . .1
Argunment . . . . . . . . . . . . . L. ... s, 2-14

THE FI FTH DI STRI CT COURT OF APPEAL’S DECISION IS IN
DI RECT CONFLICT W TH OTHER DI STRI CT COURTS OF APPEAL
BY REQUI RING THE PETI TIONER TO ALLEGE AND PROVE AT
HEARI NG THAT VOLUNTARY | NTOXI CATION WAS A “VI ABLE”
TRI AL DEFENSE

Conclusion . . . . . . . . . . . . . . . . . . . . . . . . 14-15
Certificate of Service . . . . . . . . . . . . . . . . . . . 15
Certificate of Conpliance with Font Requirenments . . . . . .16

TABLE OF ClI TATI ONS
Cases

Brazeail v. State, 821 So. 2d 364 (Fla. 1st DCA 2002). 5,6,9,11

Cousin v. State, 770 So.2d 1258 (Fla. 4t DCA 2000). . . . .2,5
Diaz v. State, 534 So.2d 817 (Fla. 3d DCA 1988). . . . 2,4,5/9
Evans v. Meyer, 742 F.2d 371 (7t Cir. 1984). . . . . . . . 12,13
Grosvenor v. State, 816 So. 2d 822 (Fla5'h DCA 2001) . . . 2,5,9
Hill v. Lockhart, 474 U.S. 52 (1985) . . . . . .. . 3,4,6,8, 11
Ki mel man v. Morrison, 477 U.S. 365 (1986). . . . . . . . 14,15
Mason v. State, 742 So.2d 370 (Fla. 1st DCA 1999) . . . . 2,4,5

McCoy v. State, 598 So.2d 169 (Fla. 1st DCA 1992) . . . . . . 4



Mller v. Chanpion, 262 F.3d 1066 (10" Cir. 2001). . . . . . 9

Powel | v. Al abama, 287 U.S. 45, 69 (1932). . . . . . . . . . . 11

Regan v. State, 730 So.2d 828 (Fla. 1st DCA 1999).

Ri chardson v. State, 677 So.2d 43 (Fla. 1st DCA 1996).

Roe v. Flores-Ortega, 528 U. S. 470 (2000). . . . . . . .6,7,8,10,11
Siegel v. State, 586 So.2d 1341 (Fla 5'" DCA 1991). . . 2,4,5,9
Strickland v. Washi ngton, 466 U.S. 668,

rehearing denied, 467 U.S. 1267 (1984). . . . . . .seriatim
United States v. Cronic, 466 U S. 648 (1984). . . . . . . 8,9

Constitution

Amend. VI, U.S. Const. N I O O 5

Rul es

Fla.RCimP. 3.850 . . . . . . . . . . . . . . . . . seriatim



PRELI M NARY STATEMENT

Petitioner TRACI ANN GROSVENOR wi | | use the same format for
party and record references in this Reply Brief as were used in
her Initial Brief on the Merits. Additionally, the Petitioner
will refer to her Initial Brief by the designation “Initial
Brief” and to the Respondent’s Brief on the Merits as “Answer
Brief,” followed by the appropri ate page nunber; e.qg., “lInitial
Brief, p. 1.7

STATEMENT OF THE CASE AND OF THE FACTS

One factual matter that nust be reiterated is that the day
the Petitioner was arrested — which was the day after the
ni ghtti me shooting — GROSVENOR was transported to the Leesburg
Regi onal Medi cal Center and underwent | aboratory bl ood testing
for surgery. The resulting |aboratory report showed the
presence of marijuana and cocai ne in her systemwhen she arrived
at the hospital. (R VI-1176-1178)(App., p. 2). This fact is
not nentioned by the Respondent in its Answer Brief, which
focuses al nost exclusively on the Petitioner’s admtted use of
al cohol, makes no nention of her drug use and argues that a
voluntary intoxication defense relied only on self-reporting.

Laboratory testing proves otherw se.!?

L Simlarly, inits Oder Denying Defendant’s Mtion for
Post - Conviction Relief with Attachnments (R |V-552-683) (App.
pp. 8-19), the Circuit Court nmade no reference to the | aboratory
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ARGUMENT

THE FI FTH DI STRI CT COURT OF APPEAL’S DECISION IS IN
DI RECT CONFLI CT W TH OTHER DI STRI CT COURTS OF APPEAL
BY REQUI RING THE PETI TIONER TO ALLEGE AND PROVE AT
HEARI NG THAT VOLUNTARY | NTOXI CATION WAS A “VI ABLE”
TRI AL DEFENSE.

In the case before this Court, the Fifth District Court of
Appeal affirmed the trial Court’s denial of post-conviction

relief, citing Siegel v. State, 586 So. 2d 1341 (Fla. 5'" DCA

1991) and Diaz v. State, 534 So. 2d 817 (Fla. 3d DCA 1988).

Grosvenor v. State, 816 So. 2d 822 (Fla. 5" DCA 2001). As

certified by the District Court, Siegel and Diaz directly
conflict with decisions of the Fourth and First District Courts

of Appeal, specifically, Cousino v. State, 770 So. 2d 1258 (Fl a.

4th DCA 2000) and Mason v. State, 742 So. 2d 370 (Fla. 1st DCA

1999), respectively. The heart of this conflict centers on the
determ nation of the proper standard under the prejudice prong

of the Strickland test for ineffective assistance of counsel

Strickland v. Washington, 466 U. S. 668 (1984). This Court nust

review the decisions of the District Courts of Appeal in order
to resolve the conflict and avoid the precedential effect of
those decisions that are incorrect and in conflict wth

deci sions reflecting the correct rule of |aw

report, which was introduced as evidence by the Petitioner in
t he post-conviction hearing. (R VI-1176-1178).

2



In Strickland v. WAshi ngton, the Suprene Court set forth two

conponents of the test for ineffectiveness. Ld. The first
requirenent is a showing that counsel’s performnce was
defi ci ent. ILd. In the case at bench, Petitioner’s trial
counsel’s ineffectiveness was presuned, including counsel’s

failure to communicate with Petitioner.? The second requirenment

of the Strickland test is a showing of prejudice. The analysis

properly turns on a show ng of prejudice.

The United St ates Suprene Court has extended t he application

of the Strickland test to allegations of ineffective assistance

of counsel arising out of the plea process. Hill v. Lockhart,

474 U.S. 52 (1985). The “prejudice prong” is satisfied by an
al l egation that there is a reasonable probability that, but for
counsel’s errors, the defendant would not have pleaded guilty
and woul d have insisted on going to trial. 1d. at 59.
Florida s District Courts of Appeal are in direct conflict
on what is required for a showi ng of prejudice in the context of

pl ea agreenents. The Respondent argues in its Answer Brief that

2 In response to GROSVENOR s wunopposed notion, the
Circuit Court bifurcated the post-conviction evidentiary
heari ng. (R 11-397-399, 402-403, 404-405)(App., pp. 6-7).

Al l eged deficiencies in trial counsel’s representation of
GROSVENOR, accepted as established, specifically included the
failure to tinely investigate the def ense of voluntary
i ntoxication and the failure to communi cate wi th GROSVENOR and
advi se her about possible trial defenses, including voluntary
intoxication. (R 1-1-12-17).



there is no conflict between the Grosvenor decision and the
precedent underlying G osvenor because the Petitioner received
an evidentiary hearing on her post-conviction Mtion. (Answer
Brief, pp. 11-15). This argunent is incorrect. The Petitioner
submts that the District Courts of Appeal uniformy have
required an allegation that a defendant would not have entered
a plea if she had known of a particular affirmative defense.
The real issue presented in this case, and the conflict in the
deci sional law of the District Courts of Appeal in Florida, is
what nust be proved by the post-conviction defendant to

establish prejudice under Strickland v. Wshington and its

progeny in the context of a defendant who has entered a plea
and, by doing so, waived the right to trial. This is the issue
that the Fifth District has certified in the case at bar

In Mason v. State, 742 So. 2d 370, 371 (Fla. 1st DCA 1999),

the First District Court of Appeal noted that it has

consistently held that it is not necessary to allege, in
addition to an allegation satisfying Hill, that a defense
existed to the charge. 1d. at 371, citing Regan v. State, 730

So. 2d 828 (Fla. 1st DCA 1999); Richardson v. State, 677 So. 2d

43 (Fla. 1st DCA 1996); MCoy v. State, 598 So. 2d 169 (Fla. 1¢

DCA 1992). The Court in Mason noted apparent conflict with the

hol dings of Siegel v. State) and Diaz v. State, which require




that a defendant nust additionally show that she had a viable

defense to fulfill the prejudice prong. Mson v. State, 742 So.

2d at 371. See al so Cousino v. State, 770 So. 2d 1258, 1260

(Fla. 4t" DCA 2000). As fully argued by the Petitioner in her
Initial Brief, Siegel and Diaz are the cases relied upon by the

Fifth District Court of Appeal in Gosvenor v. State as the

basis for that Court’s conflict certification. (lInitial Brief,
pp. 14-19).

Of noteworthy absence in the Answer Brief is argunment
regarding the recent opinion of the First District Court of

Appeal of Florida in Brazeail v. State, 27 Fla. L. Wekly D1606

(Fla. 1st DCA July 9, 2002).% In Brazeail the Court specifically
addressed the conflict of lawat issue in Petitioner’s case. In
hol di ng that a defendant need not allege that he had a viable
defense in addition to an allegation that, but for the
i neffective assi stance of counsel, he would not have entered his
pl ea of guilty, the First District noted apparent conflict with
deci sions of other Florida District Courts of Appeal. 1d. at
D1606. In addition to relying on numerous Florida decisions,

the First District also noted that its opinion followed the

SThe Petitioner filed a Notice of Suppl emental Authority withthis
Court regarding the Brazeail decisionimmediately after filing her
Initial Brief. Inthis Reply Brief the Petitioner citestothe Florida
Law Weekl y citation because t he Sout hern Second G tation, at 821 So. 2d
364 does not have on-line page references.
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hol di ngs of several United States Suprenme Court decisions, as
wel | as decisions fromother Federal Circuit Courts of Appeal.
Ild. at D1607. Brazeail states the correct standard under the
prejudice analysis and is in direct conflict with the hol di ng of
the Fifth District in Petitioner’s case.

The Brazeail decision states that Hill clearly indicates
that the required showing of prejudice in conjunction with a
claimof attorney inconpetence in the plea process differs from
the required showi ng of prejudice in conjunction wth a claimof
attorney conpetence at trial. 1d. at D1607 . The Court notes
that while some other Courts have suggested that the prejudice
test is the same in these situations, it rejects the notion that
this heightened burden applies in the context of clainms of
attorney inconpetence in the plea process. 1d.

The Brazeail decisionrelies on Roe v. Flores-Ortega, a case

in which the United States Suprenme Court decided the proper
framework for evaluating an ineffective assistance of counse

claim Roe v. Flores-Ortega, 528 U.S. 470 (2000). The Roe

Court held that counsel has a constitutionally-inposed duty to
consult with the defendant about an appeal when there is
reasonabl e belief that the defendant reasonably denonstrated to
counsel that he was interested in appealing. [d. at 480. In

maki ng this determ nation, Courts nust take into account all the



information counsel knew or should have known. Ld. By
"consult," the Suprenme Court referred to advising the defendant
about the advantages and di sadvantages of taking an appeal and
maki ng a reasonable effort to discover the defendant's w shes.
Id. at 478.

The record in Petitioner’'s case is replete with evidence
that Petitioner resisted entering her pleas and unequivocally
advi sed her counsel and the trial court that if she had a “split
hai r chance” of a defense she wanted to proceed to trial. (R
| X- T52-53). There is no evidence that Petitioner’s trial
counsel consulted with her about the strengths and weaknesses of
the defense of voluntary intoxication so that she could make an
i nfformed choice whether to plea or go to trial. Not only did
Petitioner’s trial counsel fail to make a reasonable effort to
di scover her w shes, but he ignored her w shes when she
specifically told himthat if she had a defense she wanted to
proceed to trial. This fact is not only presuned in the
bi furcation procedure used in this post-conviction proceeding,
but was also established wi thout contradiction at the post-
conviction hearing. (Initial Brief, pp. 6-8, 10).

The Court in Roe properly states the prejudice standard

under Strickl and. VWhere an ineffective assistance of counse

claim involves counsel's performance during the course of a



| egal proceeding, the Court normally applies a strong
presunption of reliability to the proceeding, requiring a
def endant to overcone that presunption by denonstrating that
attorney errors actually had an adverse effect on the defense.
“[T] he conpl ete denial of counsel during a critical stage of a
judicial proceeding mandates a presunpti on of prejudi ce because
‘the adversary process itself’ has been rendered ‘presunptively

unreliable.”" Roe v. Flores-Ortega, 528 U. S. at 483, quoting

United States v. Cronic, 466 U S. 648, 659 (1984). The even

nore serious denial of the entire judicial proceeding also
demands a presunption of prejudice because no presunption of
reliability can be accorded to judicial proceedings that never

took place. Roe v. Flores-Ortega, 528 U. S. at 482.

Al t hough Roe dealt specifically with an appeal, the Court
stated that the prejudice standard it enployed mrrors the

prejudice inquiry in Hll v. Lockhart. Roe v. Flores-Otega,

528 U. S. at 485. The Court in Roe stated that “[l]ike the
deci si on whet her to appeal, the decision whether to plead guilty
(i.e., waive trial) rested with the defendant and, l|ike this
case, counsel’s advice in Hi Il mght have caused the defendant
to forfeit a judicial proceeding to which he was otherw se
entitled.” 1d. 1In Roe, counsel’s alleged deficient performance

arguably Iled not to a judicial proceeding of disputed



reliability, but rather to the forfeiture of a proceeding
itself. 1d. Simlarly, in Petitioner Grosvenor’'s case, trial
counsel’s deficient performance led to the Petitioner’s
forfeiture of her fundanmental right to a trial

The Brazeail Court noted that Roe specifically addressed the
issue in conflict throughout the Florida District Courts of
Appeal as to whether the prejudice prong requires some show ng
by the defendant of the nmerits of her underlying claim Brazeil

v. State, 27 Fla. L. Wekly at D1605. Roe held, follow ng the

standards established in Strickland and Cronic, that “requiring
a showi ng of actual prejudice (i.e., that, but for counsel’s
errors, the defendant m ght have prevail ed) when the proceeding
in question was presunptively reliable, but presum ng prejudice
with no further showi ng fromthe defendant of the nmerits of his
underlying clainms when the violation of the right to counsel
rendered the proceeding presunptively unreliable or entirely
nonexi stent.” 528 U. S. at 484. Therefore, prejudice must be
presuned in Petitioner’s case and no further showing is required
of a *“viable” defense. Siegel and Diaz and, therefore,

Grosvenor V. State establish an incorrect standard of

“prejudice” for the Petitioner to establish.
The Brazeail opinion agreed with the decision in Mller v.

Chanpi on, 262 F.3d 1066 (10" Cir. 2001). In Mller the Court



revi ewed an order denying post-conviction relief based on the
trial Court’s ruling that in order to be entitled to relief, the
def endant was required to show that had he not plead guilty,
there was a reasonable probability that he would have been
acquitted at trial. 262 F.2d at 1068-1069. The Tenth Circuit
rejected the trial Court’s ruling and held that when a def endant
all eges that his attorney’s assistance led himto plead guilty,
the test for prejudice is whether he can show that he woul d not
have pl ed guilty had hi s att orney perfor ned in a
constitutionally adequate mnmanner. Id. at 1072. It is not
necessary for the defendant to show that he actually would have
prevailed at trial. |d. The same holds true for Petitioner
Grosvenor, who should not be required that she would have had a
“viable” trial defense.

The United States Suprenme Court has held that anpbng t he npst
“basic duties” inposed upon defense counsel by the Sixth
“to consult with the defendant on

Amendnent is the duty

i mportant decisions.” Strickland v. Washington, 466 U. S. at

688. Whether to plead guilty is one of those critical decisions
reserved for the defendant personally, rather than counsel. Roe

v. Flores-Ortega, 528 U. S. at 484. VWhile the defendant is

entitled to make this decision personally, it involves the

potential waiver of a critical right and requires “the guiding

10



hand of counsel.” Powell v. Al abama, 287 U.S. 45, 69 (1932).

Thus, counsel’s basic duties in a crimnal case include the duty
to advise the defendant of the right to go to trial, to explain
whet her there are any avail abl e defenses, to determ ne whet her
t he def endant wi shes to take a plea or go to trial, and to take
a case to trial if the defendant so desires. Cri m nal
def endants, such as the Petitioner, cannot be expected to make
a fundanmental decision w thout the advice and assi stance of an
att orney. Avai | abl e defenses to the crime of nurder are not
common know edge that Petitioner could be expected to know in
order to make an informed decision whether to plea.

I n sum the necessary show ng of prejudice under Strickl and,

H1l, Roe, and Brazeail is a reasonable probability that, but
for counsel’s deficient performance, the defendant woul d have
directed his lawer to go to trial. The standard focuses on
what the crimnal defendant would have elected to do if
conpetently counseled, and restores the defendant to the
position he woul d have occupied if so counseled. This standard
avoi ds penalizing the defendant for failing to forgo the plea
of fer and take her case to trial in the first instance when the
failure is attributable to attorney error.

In this case, it is clear that Petitioner was denied her

Si xth Amendnment right to advice and assistance of counsel in

11



deci ding whether to plea guilty. Counsel’s vital function was
rendered nmeaningless by his failure to advice and consult with
Petitioner regarding the possibility of going to trial and the
def enses potentially available to her. Had counsel adequately
consulted with Petitioner regarding her plea, the record
concl usively establishes that she woul d have deci ded to take her
chances at trial. The nost telling proof of her desire to goto
trial was that she, as soon as she discovered there was a
possi bl e defense avail able to her, began seeking a chance to go
totrial. The trial court was incorrect in considering whether
or not the voluntary intoxication defense was |likely to succeed
at trial in its prejudice analysis.

The Respondent clains that it woul d not have been reasonabl e
for Petitioner’s trial counsel to advise her to reject the plea
and face the possibility of the death penalty. While trial
counsel was free to strongly advise Petitioner to accept the
pl ea offer, he had a constitutionally-required duty to discuss
the plea and the options available to Petitioner. It was
Petitioner’s ultimate decision to waive her right to trial and
accept the plea. Trial counsel’s duty was to advise and assi st
her in making this decision, not to make the decision for her
wi t hout giving her the opportunity to make an i nforned deci si on.

The State cites Evans v. Meyer, 742 F. 2d 371, 374 (7t Cir.

12



1984) for the proposition that, after wei ghing the evidence, the
court was correct in its denial of post-conviction relief
because “no lawer in his right mnd would have advised [the
def endant] to go to trial with a defense of intoxication.” 1d.
at 374. Judge Posner, writing for the majority, explained the
deci sion by applying the uncontested facts to the specific
crimes charged and concluded that intoxication was not a bona
fide defense to those charges. Ld. Evans is distinct from
Petitioner’s case because in Evans the Court reached its
deci sion based on two concl usions. First, Evans was charged
with general intent crinmes so intoxication would not be rel evant
since intent is not required. I d. Second, Evans claim of
prejudi ce was not supported by any evidence indicating that the
def endant woul d have deci ded to forgo the plea and take his case
to trial had his trial counsel advised himof the intoxication
defense. 1d. Conversely, Petitioner’s intoxication defense was
rel evant to her case because she was charged with a specific
intent crine. Additionally, Petitioner has repeatedly alleged
t hat had she known there was any chance of a defense, she would
have insisted on going to trial. Therefore, Evans is factually
di stingui shed fromthe instant case.

The State argues that no |awer “in his or her right m nd

woul d have advised Petitioner to go to trial with a voluntary

13



i ntoxication defense.” (Answer Brief, p. 17). The Respondent
bases this argunent on trial counsel’s claimthat he consulted
with an expert and other attorneys regarding the defense and
concluded that it was not viable. Since trial counsel’s
ineffectiveness was presuned at the bifurcated evidentiary
hearing, the reliability of his conclusion is not relevant to
the inquiry before the Court.

Furthernore, the Respondent argues that, “accordingto trial
counsel, Sumer County juries do not consider voluntary
intoxication as mtigation for murder.” (Answer Brief, p. 18).

However, the Court in Strickland v. Washi ngton stated that the

assessnent of prejudice should proceed on the assunpti on that
t he deci si onmaker is reasonabl vy, consci enti ously, and
inpartially applying the standards that govern the decision.

Strickland v. Washi ngton, 466 U.S. at 700. Therefore, trial

counsel’s Dbeliefs regarding the possible effects of the
i ntoxication defense should not be part of the prejudice
assessnment.

CONCLUSI ON

In Kimelnman v. Moirrison, the United States Suprene Court

remanded t he case for application of the second conponent of the

Strickland test, the showing of prejudice. Ki el man _v.

Morrison, 477 U. S. 365 (1986). While instructing the District

14



Court to redeterm ne the prejudice inquiry under the Strickl and
standard, the Suprenme Court stated that the rights of the
Constitution are granted to the innocent and the guilty alike;
t he Si xt h Amendnment guar antee of effective assistance of counsel
does not attach only to matters “affecting the determ nation of
actual quilt.” Kimelman at 323. Applying this principle to
the instant case, the Fifth District Court of Appeal’s decision
shoul d be reversed and this proceeding remanded to the Circuit
Court for an evidentiary hearing on whether Petitioner’s trial
counsel rendered ineffective assistance of counsel wunder the
bi furcated procedure ordered by the trial Court, insofar as

prejudi ce has been established as a matter of |aw.

CERTI FI CATE OF SERVI CE
| CERTIFY that a copy of this REPLY BRI EF has been furni shed
by regular United States mail to Panela J. Koller, Assistant
Attorney CGeneral, Ofice of the Attorney General, 444 Seabreeze
Boul evard, Fifth Floor, Daytona Beach, Florida 32218 this 7" day

of Septenber 2002.

ROBERT S. GRI SCTI
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