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ARGUVENT | N REPLY?

ARGUVMENT |

THE Cl RCU T COURT ERRED | N DENYI NG MR.
WAI NVRI GHT” S CLAI M THAT HE WAS DENI ED
EFFECTI VE ASSI STANCE OF COUNSEL AT THE
GUI LT PHASE OF H'S CAPI TAL TRIAL I N

VI OLATI ON OF THE SI XTH, EI GHTH AND
FOURTEENTH AMENDMVENTS TO THE UNI TED
STATES CONSTI TUTI ON AND CORRESPONDI NG
PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON
WHEN HI S TRI AL COUNSEL FAI LED TO MAKE AN
OBJECTI ON REGARDI NG THE ADM SSI ON | NTO
EVI DENCE OF THREE ADDI TI ONAL DNA LOCCI .

Appel lee, like the circuit court, excuses counsel’s
deficient and prejudicial performance by blithely acquiescing to
t he conbined efforts of the state and the court to incredul ously
allow, after opening statenments in the trial, the state to expand
their body of evidence beyond that which was properly disclosed
to appellant’s attorney. The inference of the State’ s position is
that in capital cases there should be no effective close to the

di scovery phase and it can freely continue, as was allowed in the

case at bar, throughout and during the actual trial to present

M. Wainwight will not reply to every issue and argunent,
however he does not expressly abandon the issues and cl ai ms not
specifically replied to herein. For argunents not addressed
herein, M. Wainwight stands on the argunments presented in his
Initial Brief.



what ever evidence it can uncover whenever it does so. The novel
theory of the state’'s position, is that because the discovery
phase should remain open, the prosecution is free to continue to
investigate its case even after trial has begun and shoul d be
free to use any such evidence it acquires regardless of fairness
to the opposing side. This egregious error belowis effectively a
l'icense for the anmbushi ng of defense counsel by the state by
what ever its continuing investigation yields in the course of the
trial.

The trial court ineffectively sought to renedy this error.
| nstead of excluding the additional three DNA [oci, which it
clearly should have, it lanmely provided a twenty-four hour
continuance. Actually it was not a continuance but rather a del ay
of the trial because it had al ready begun. Appellant had nade and
effectively commtted to its strategy based on the discovery
whi ch had been provided to it by the state. Defense was forced
to now continue in a trial where it had effectively msstated in
its opening argunment what the evidence would be through no fault
of its own. The damage to its credibility in the eyes of the jury
was sel f-evident.

Because appellant's trial attorney counseled himw thout the

benefit of discovering all the rule evidence against him



appel lant's decisions and elections in regards to his trial
strategy were critically flawed. The content of the testinony of
the af orenmentioned three additional DNA Locci related to a nost
critical issue nanmely linking M. Wainwight to the situs . Such
i nformati on woul d have been critical to both the appellant and
trial attorneys in deciding upon a defense strategy. If such

di scovery had been known prior to the commencenent of trial, this
surely woul d have altered the decision by Anthony Wi nwight who
woul d have tailored his strategy accordingly.

It bears review ng the chronology of events behind this
claim On the very day of appellant’s opening statenent, which
was May 18, 1995, after such opening statenent at 10:30 a.m at
approximately 4:45, p.m the state provided to appellant’s
def ense this nost crucial, additional DNA evidence. (R-1093)

Subsequent to that is when appellants attorney was
ineffective in failing to nore specifically allege either
prosecutorial m sconduct or to demand a Ri chardson heari ng.

VWhat the State fails to acknow edge is that appellant’s
| awyer never did argue a discovery violation for the | ower court
to review. Even the state acknow edges in its answer brief that

this Court in appellant’s direct appeal Wainwight v. State, 5454

So. 2d 323 (Fla 1995) held that appellant’s counsel did not




all ege that the state deliberately withheld the evidence or

comm tted sonme other discovery violation but sinply that the
state was dilatory in conducting the DNA test and noted that the
Def ense made no subsequent objection. Wainwight at 515.

It is ineffective assistance of counsel to fail to preserve
these crucial incidents for appeal an issue as inportant and
central to appellant’s defense as this.

More inportantly it is reversible error not to have even
conducted an evidentiary hearing on this case. Wthout such a
record there is nothing to conclusively refute an otherw se
strong and consistent theory of ineffectiveness of counsel.

M. Wai nwight was unquestionably prejudiced by the |ate
di scl osed evidence provided to himby the State. His | awer was
mani festly ineffective for not objecting on the grounds of
prosecutorial m sconduct or in insisting on a Richardson hearing.
His trial counsel was ineffective in failing to do so. Relief is
proper.

The court summarily denied this claimw thout a hearing. In
so doing, the court erred. Arule 3.850 litigant is entitled to
an evidentiary hearing on a notion for relief unless (1) the
nmotion, files and records in the case conclusively shows that the

prisoner is entitled to no relief or the (2) notion or particul ar



claims are legally insufficient. See Patton v. State, 2000 W

1424526 (FLA) Septenmber 28, 2000. As was argued with
particularity in the initial brief, legally sufficient clainms
were asserted by appellant in his notion for postconviction
relief. Yet the trial court fails to sufficiently explain its
reasons for summarily denying each claimw thout the benefit of a
heari ng. Consequently, its order is far bel ow any threshold of

| egal acceptability. See Patton v. State, 2000 W 1424526

(Fl ori da, Septenber 28, 2000).

In Allen v. Butterworth, 756 So. 2d 52 (Fla. 2000), the

Suprenme Court of Florida held that in addition to the unnecessary
delay and litigation concerning the disclosure of public records,
anot her maj or cause of delay in postconviction cases as the
failure of the circuit courts to grant evidentiary hearings when
they are required. 1d. at page 32. The Supreme Court of Florida

inits proposed anendnents to Florida Rules of Crim nal Procedure

3.851. 3.852 and 3.993(no SC96646) (4/14/00) states:

Anot her i nportant feature of our proposal is
t he provision addressing evidentiary hearings
on initial postconviction notions. As
previously noted we have identified the
deni al of evidentiary hearings as the cause
of unwarranted delay and we believe that in
nost cases requiring an evidentiary hearing
on initial postconviction notions will avoid
t hat delay. Id at page 9.



See also Mordenti v. State, 711 So.2d 30 (Fla. 1998)

Accordingly, appellant requests this Court to order an
evidentiary hearing on his clainms. Hi s clainms involve issues
requiring full and fair Rule 3.850 evidentiary resol ution.

See,e.g., Heiney v. Dugger, 558 So. 2d 398 (Fla. 1990); Mason v.

State, 489 So. 2d 734 (Fla. 1986).

Sonme fact-based postconviction clainms by their nature can

only be considered after an evidentiary hearing. Heiney v. State,

558 So.2d 398, 400 (Fla. 1990). "The need for an evidentiary

heari ng presupposes that there are issues of fact which cannot be
conclusively resolved by the record. When a determ nation has
been made that a appellant is entitled to such an evidentiary
hearing (as in this case), denial of that right would constitute

deni al of all due process and could never be harm ess."” Holl and

v. State, 503 So.2d 1250, 1252-53 (Fla. 1987). "Accepting the
al l egations. . . at face value, as we nust for purposes of this
appeal, they are sufficient to require an evidentiary hearing."

Li ght bourne v. Dugger., 549 So.2d 1364, 1365 (Fla. 1989).

(Enmphasi s added) Appell ant has pl eaded substantial, factual
al l egations which go to the fundanmental fairness of his
conviction and to the appropriateness of his death sentence.

"Because we cannot say that the record concl usively shows



appellant is entitled to no relief, we nmust remand this issue to

the trial court for an evidentiary hearing." Denps v. State, 416

So.2d 808, 809 (Fla. 1982). This Court has no choice but to

reverse the order under review and remand, and order a conplete
evidentiary hearing on appellant’s 3.850 clains. Here in addition
to summarily denying this claim the trial court failed to

provi de any explanation for this denial.



ARGUMENT |

THE LOVWER COURT ERRED | N DENYI NG MR

WAI NVRI GHT” S | NEFFECTI VE ASSI STANCE OF
COUNSEL CLAI M THAT TRI AL COUNSEL FAI LED
TO PROPERLY PRESERVE FOR APPEAL THE

| SSUE OF APPELLANT' S STATEMENTS AND

ADM SSI ONS I N VI OLATION OF HI S SI XTH AND
FOURTEENTH AMENDMENT RI GHTS UNDER THE
UNI TED STATES CONSTI TUTI ON.

The trial court erred in not conducting an evidentiary
hearing on this claimbecause clearly nothing in the record
conclusively refutes it. The group of adm ssions which were
all eged to have been made in the tinme frane of May 10, May 11 and
May 20 1995. In arguing that this Court should deny M.

Wai nwright’s claim the State urges this Court to find that this
claimis procedurally barred as it was already argued on direct
appeal .

Before responding to this inaccurate objection, it bears to
review the chronol ogy as well as the essence of the statenents
and adm ssion which are at the crux of this claim It is the
contention of the appellant, per the testinony of M. Wi nwight,
that the actual deal he made was in M ssissippi whereby he woul d

be spared the death sentence provided he : fully cooperated with



the authorities; took a pol ygraph exam nation; did not actually
commt the nurder; did not rape the victim (R -111-41)

Wai nwri ght’s original counsel, M. Africano, played no role in
this deal and in fact visited only with his client for a total of
forty five m nutes.

According to Sheriff Reid, M. Wi nwight proceeded to make
a series of statements. These statenent include:

- “we planned to kill her and we didn’t want anything found”
(R 2588); Appellant on May 20, 1994 admtting to having sex with
the victim R 2589); on May 10 ,1994, Wainwright allegedly in
response to Ham Il ton who had said *“You know what we have got to
do? Replied “ | know what we have to do.”

According to representati on made by Wai nwight’'s very own
attorney Clyde Taylor, one of the aforenmentioned statenents
attributed to M. Wainwight by Sheriff Reid, who was a w tness
and who proffered such statenments outside the presence of the
jury on the 7" day of the trial, had not been provided or
ot herwi se disclosed to M. Wainwright prior to trial. Once
again, as in the situation with ClaimOne, the trial court
created an atnosphere in which the pre trial rules of discovery

seemnot to really apply to the State, who discovered M.



Wai nwight as to its case-in-chief in the course of its
presentation at trial.

The failure of defense counsel to either nove for a
Ri chardson hearing or nore effectively cross exam ne Sheriff Reid
than he did, clearly constitute ineffective assistance of
counsel .

An issue other than the failure of trial counsel to nove for
a hearing was di sposed of on direct appeal, therefore this claim
is not procedurally barred. Nothing conclusively refutes this
valid assertion of professionally deficient representation. An
evidentiary hearing on this claimis warranted and relief is

proper.

10



ARGUMENT |V
THE LOWER COURT ERRED | N DENYI NG MR.
WAI NVRI GHT' S CLAI M THAT TRI AL COUNSEL
WAS | NEFFECTI VE AT HI'S FAI LI NG TO MOVE
FOR M STRI AL OR OTHERW SE PRESERVE FOR
APPEAL THE | SSUE OF A M CROPHONE BEI NG
FOUND IN MR. WAINWRI GHT' S JAIL CELL IN
VI OLATION OF HI S SI XTH, EI GHTH AND
FOURTEENTH AMENDMENT RI GHTS.

In one of the nore bizarre aspects of this case, it becane
known in the course of the trial that at one point a m crophone
recordi ng device was placed in M. Wainwight's jail cell at the
Ham | ton County Jail. This was discovered during the sixth day
of trial. Wainwright informed his trial counsel on Thursday.
Trial counsel did not appear at the jail until Friday, at which
poi nt the m crophone had been rempved (R 2349) (AB 34).

As a result of this devel opnent, relations between M.

Wai nwri ght and his attorney, Clyde Taylor, began to deteriorate.
M. Wai nwight suspected that M. Tayl or had know edge of the

m crophone and upon learning that his client was aware of it

ti pped off the authorities who then renoved the |istening device.

The state’s defense of this glaring defect in the trial is
specious. Firstly it was clearly ineffective assistance of

counsel not to have moved for a mstrial. M. Winwight

di scovered on the sixth day of his trial that there was a

11



l'istening device in his jail cell. This disturbing fact is
ineffectively dism ssed by the state and the trial court with the
hol I ow and unverifiable assurance that there was no untoward use
or notive in this. What is even nore disturbing is the fact that
this know edge was nade known to the trial Judge, who failed to
make an i medi ate di sclosure, as he should have to all parties.
Al t hough the State steadfastly clains that the communi cation to
the judge was not ex parte because it was not nade by the State
Attorney, it is clear that the jail is an armand for that matter
an agent of the State for purposes of this conmmunication. Whether
t he Judge was told this passively or actively solicited it is of
no pertinence.

Thi s devel opnment during the trial occasioned a breakdown of

t he adversarial system as contenplated by United States v.

Cronic, 466 U.S. 648 (1984) it prevented counsel from rendering

ef fective assistance and denied M. Wainwight his rights under
the Sixth, Eighth and Fourteenth Amendnents as well as his rights
to a reliable adversarial testing of the state’s case.

Where circunstances are of a such a magnitude to infer both
breakdown in the adversary process and the small |ikelihood that
any |lawer, even a fully conpetent one, could provide effective

assi stance of counsel, the presunption of prejudice is

12



appropriate without inquiry into the actual conduct of the trial.

United States v. Cronic, 466 U.S. 648 (1984).

The investigation, arrest, representation and prosecution of
appel I ant Ant hony Wai nwri ght occurred in an atnosphere of massive
| ocal print and el ectronic media coverage. The integrity and
reliability of the | aw enforcenent investigation, the state
attorney investigation, the public as well as the judicial
adm ni stration of appellant’s trial were seriously conmprom sed by
the nedia interest in appellant’s story.

The atnosphere of notoriety and nmedi a obsessiveness with
appellant’s story effectively dictated and controlled the flow
and character of the investigation, representation and
adj udi cation of appellant’s case. It created an atnosphere non-
conducive to a reliable adversarial testing of the case and |ed
rather to a breakdown in the adversary process.

Because of this breakdown, counsel rendered wholly
i neffective assistance of counsel as an inevitable and
unavoi dabl e byproduct.

The af orenenti oned aspects of the investigation,
prosecution, representation and adjudication of appellant’s case
created “external constraints” on trial counsel’s performance as

contenpl ated by the United States Supreme Court in United States

13



v. Cronic, 466 U.S. 648,104 S. Ct. 2039, 80 L. Ed. 657 (1984) and

inferred as well the type of breakdown in the adversarial process
contenpl ated by that case.

O herwise it was abject ineffective assistance of counsel
for trial counsel not to have noved for a mistrial. According to
testimony at the penalty phase, his client suffered from nental
chal l enges that rendered himclose to borderline nentally
retarded. He obviously was very distressed at this devel opnent
and was clearly, despite the efforts of his attorney to nmake
t hi ngs better, unable to neaningfully assist in his own defense.

At the evidentiary hearing, M. Wainwight presented
evi dence substantiating his clainms regarding ineffective
assi stance of counsel at the guilt and penalty phases of his
trial. Based on the testinony presented, M. Wi nwight was

entitled to relief. In Stephens v. State, 748 So. 2d 1028 (Fl a.

1999), this Court reiterated the proper standard of review to be
appl i ed when assessing ineffective assistance of counsel clains

foll owing an evidentiary heari ng.

14



VWiile normally a trial court’s factual
findi ng nust be based upon conpetent
substanti al evidence, an appellate court is
not required to accord particul ar deference
to a legal conclusion of constitutional
deficiency or prejudice under the Strickl and
test for evaluating the effectiveness of
counsel .

Yet despite this deference to a tri al
court’s findings of fact, the appellate
court’s obligation to independently review
m xed questions of fact and | aw of
constitutional magnitude is also an extrenely
i nportant appellate principle. This
obligation stenms romthe appellate court’s
responsibilities to ensure that the lawis
applied uniformy in decisions based on
simlar facts and that the appellant’s
representation is within constitutionally
acceptabl e paranmeters. That is especially
critical because the Sixth Anmendment right to
assi stance of counsel is predicated on the
assunption that counsel “plays the role
necessary to ensure that the trial is fair”

748 at 1028.

15



ARGUVMENT VI |

THE LOVWER COURT ERRED | N DENYI NG MR

WAI NVRI GHT” S CLAI' M THAT TRI AL COUNSEL
WAS | NEFFECTI VE | N H S ABANDONMENT OF
MR. VWAl NV\RI GHT AND FOR FAI LI NG TO
PROPERLY REPRESENT MR. WAI NWRI GHT DURI NG
THE | NI TI AL STAGES OF THE | NVESTI GATI ON
AND ARREST | N VI OLATION OF HI S SI XTH,

El GHTH AND FOURTEENTH AMENDMENT RI GHTS.

Where, as here, counsel unreasonably fails to investigate
and prepare, the appellant is denied a fair adversarial testing

process and the proceedings' results are rendered unreliable.

See, e.g., Kimelman v. Mrrison, 477 U.S. 365, 384-88 (1986)

(failure to request discovery based on m staken belief state

obliged to hand over evidence); Henderson v. Sargent, 926 F.2d

706 (8th Cir. 1991)(failure to conduct pretrial investigation was

deficient performance); Chanmbers v. Arnontrout, 907 F.2d 825,

(8th Cir. 1990)(en banc) (failure to interview potential self-

def ense witness was ineffective assistance); N xon v. Newsone,

888 F.2d 112 (11" Cir.1989)(failure to have obtained transcript

witness's testinony at co-appellant's trial was ineffective

assi stance); Code v. Montgonery, 799 F.2d 1481, 1483 (11th Cir.

1986) (failure to interview potential alibi wtnesses).
To produce a just result, effective assistance requires an

attorney to investigate all reasonabl e sources of evidence which

16



may be hel pful to the defense. Strickland, 466 U S, at 691.

Counsel s strategic choices made after thorough investigation of

| aw and facts relevant to plausible options are not usually
ineffective. However, if counsel fails to investigate before
adopting a strategy, and that failure results in prejudice to the
appel lant, counsel’s failure is ineffective assistance. No
tactical notive can be attributed to an attorney whose om ssions
are based on ignorance, or on the failure to properly investigate
or prepare.

Through di sinterest, abdication of duties, and conflict of
interest, attorney Africano failed to investigate and prepare for
Ant hony WAi nwright’s guilt phase. Anthony Wai nwi ght death
sentence is the resulting prejudice. There is a reasonable
probability that the guilt would have resulted in a conviction of
a | esser included offense such as mansl aughter or second degree

murder if the trial strategy had been based on nore thorough

preparation and had been presented to the jury. Strickland, 466

U.S. at 694.

There is, as a result of trial counsel’s om ssion, certainly
a reasonabl e probability that but for such om ssions the outcone
of the trial would have been different. Remand for an evidentiary

hearing in this claimis warranted. There is a reasonable

17



probability that the guilt would have resulted in a conviction of
a | esser included offense such as mansl aughter or second degree
murder if the trial strategy had been based on nore thorough

preparation and been presented to the jury. Strickland, 466 U.S.

at 694.

There is, as a result of trial counsel’s om ssion, certainly
a reasonabl e probability that but for such om ssions the outcone
of the trial would have been different."One of the primary duties
defense counsel owes to his client is the duty to prepare hinself

adequately prior to trial." Magill v. Dugger, 824 F.2d 879, 886

(11th Cir. 1987); "pretrial preparation, principally because it

provi des a basis upon which npost of the defense case nust rest,
is, perhaps, the nost critical stage of a |lawer's preparation.”

House v. Bal kcom 725 F.2d 608, 618 (11t Cir.), cert. denied,

469 U.S. 870 (1984); Weidner v. Wainwright, 708 F.2d 614, 616

(11th Cir. 1983). As stated in Strickland, an attorney has a duty

to undertake reasonabl e investigation or "to make a reasonabl e
deci sion that nmakes particular investigations unnecessary." 466

U.S. at 691.

The Ei ghth Anendnent recogni zes the need for increased
scrutiny in the review of capital verdicts and sentences. Beck V.

Al abama, 477 U.S. 625 (1980). The United States Suprenme Court

18



noted, in the context of ineffective assi stance of counsel, that
the correct focus is on the fundamental fairness of the
pr oceedi ng:

A nunber of practical considerations are

i nportant for the application of the

st andards we have outlined. Most inportant,
in adjudicating a claimof factual

i neffectiveness of counsel, a court should
keep in mnd that the principles we have
stated do not establish nechanical rules.

Al t hough those principles should guide the
process of decision, the ultimte focus of
inquiry must be on the fundanental fairness
of the proceedi ng whose result is being
chal l enged. In every case the court should be
concerned with whether, despite the strong
presunption of reliability, the result of the
particul ar proceeding is unreliable because
of a breakdown in the adversarial process

t hat our system counts on to produce just
results.

Strickland v. Washington, 466 U.S. 668, 696 (1984) (enphasis

added). The evidence presented in this claimdenonstrates that
the result of M. Wainwright's trial is unreliable.
Remand for an evidentiary hearing in this claimis

war r ant ed.

19



CONCLUSI ON

The circuit court erred in denying M. Wainwright's Rule
3.850 motion. M. Wainwight did not receive a full and fair
evidentiary proceeding and did not receive effective assistance
of counsel .

M. Wainwight is entitled to relief.

20
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