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PRELI M NARY STATENMENT

Appel l ant, DANIEL JON PETERKA, the defendant in the tria
court, will be referred to as appellant or by his proper nane.
Appel l ee, the State of Florida, will be referred to as the

State. Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this

brief will refer to a volume according to its respective
designation within the Index to the Record on Appeal. A
citation to a volune will be foll owed by any appropriate page
nunber within the vol une. The trial court’s order denying
postconviction relief will be referred to as Order followed by
the page nunmber. (Order at *). The transcripts of the
evidentiary hearing will be referred to as EH foll owed by the

vol une and page. (EH VOL. PAGE). The synbol "IB" will refer to
appellant’s initial brief and wll be followed by any
appropri ate page nunber. Al'l doubl e underlined enphasis is

suppl i ed.



STATEMENT OF THE CASE AND FACTS

This is an appeal of a trial court’s denial of a notion for
post-conviction relief following an evidentiary hearing. The
facts of the crime, as stated in the direct appeal opinion, are:

The evidence at trial revealed that on February 11, 1989,
Dani el Peterka was to surrender hinmself to authorities in
Nebraska to begin serving two consecutive one-year prison
terms for theft. Peterka met with his girlfriend, Cindy
Rush, and told her that he did not want to go to jail,
that he wanted to get a job and establish hinself
sonewhere else. After arguing with Rush, Peterka wal ked
away .

Pet erka reappeared in Niceville, Florida, at the end of
February 1989, and eventually mved in wth Ronald
LeConpte, a man Peterka had nmet at work. Shortly
thereafter, Peterka explained that he did not have any
identification, and asked LeConpte to sign for the
purchase of a .357 magnum handgun. LeConpte signed as a
favor to Peterka.

Sonetime in April 1989, Peterka nmoved into a rental
duplex with John Russell, the victim in this case.
According to Russell's cousin, Deborah Trently, Peterka
and Russell did not have a good relationship. Connie

LeConpte, a friend of Peterka's, testified that Peterka
told her that "if everything went |like he wanted it to, he
was going to be noving back up North."

On June 27, 1989, Peterka went to the notor vehicle
departnment and applied for and received a duplicate
driver's license in the name of John Russell. The |icense
contai ned Peterka's picture and Russell's nane. On that
sane day, Peterka cashed a three-hundred-dollar noney
order that was payable to Russell and had been mailed to
Russell by a relative. Russell became concerned when he
did not receive the noney order in the mail. He obtained
a photocopy of the noney order fromhis relative and told
hi s cousin Deborah Trently that he suspected that Peterka
had stolen the noney order. Further, Russell stated that
he did not intend to confront Peterka about the noney
order until the gun was out of the house and that he would
let the police handle the matter. On July 11, 1989,
Russell contacted Kinmberly Cox, an enployee at Vanguard
Bank, about his nmoney order. Russell showed Cox a
phot ocopy of the noney order and stated that he had not
endorsed the back of the noney order. Russell told Cox
that he thought that his roonmte had cashed the npney
order. Cox testified that she told Russell that a fornmal
prosecution for forgery could not begin until the bank
received the original noney order. Cox further testified
t hat Russell stated that he did not intend to bring up the
matter with his roommate and that he would let the police



handle the situation. Finally, Lori Slotkin, Russell's
girlfriend, testified that on the night of July 11, 1989,
Russell told her that he was waiting for the bank to
obtain the original noney order so that he could bring
charges against Peterka. Slotkin also testified that
Russel|l stated that he did not intend to confront Peterka
because he was nervous about the gun.

Slotkin testified that she | ast saw Russell at 2:30 a. m
on July 12, 1989. Frances Thonpson, Peterka's girlfriend,
testified that on the nmorning of July 12, 1989, Russell
hel ped her nmove her bel ongi ngs out of the duplex. Thonmpson
also testified that at 8:30 p.m on July 12, 1989, Peterka
came by her work, driving Russell's car. Peterka and
Thonpson went out to dinner and drove to the beach in
Russell's car. At dinner, Peterka told Thonpson that he
was a fugitive from Nebraska and he tal ked about "not
wanting to go to prison.” Afterwards they returned to the
dupl ex. Thonmpson spent the night at the duplex and went to
wor k the next norning.

Russell's friend and co-worker, Gary Johnson, becane
worried when Russell did not show up for work on July 13,
1989, which was a payday. Johnson drove over to the dupl ex
around 9 a.m and saw Russell's car parked in the
dri veway. When no one answered the door, Johnson clinbed
t hrough a wi ndow. Once inside the duplex, Johnson saw
Russell's car keys, cigarettes, and lighter on a table.
Johnson also noted that three of the cushions from the
couch were mssing. Johnson then |ooked in Peterka's
bureau for the gun. He found it unloaded, with six live
shells lying beside it. Johnson |eft the house and
returned to work. After work, Johnson returned to the
dupl ex and asked Peterka where Russell was or when Russel
had left. Peterka stated that he did not know Russell's
wher eabouts. After Johnson | eft the duplex, Kevin Trently,
t he husband of Russell's cousin, came over to inquire
about Russell. Peterka told Trently that Russell had |eft
with someone the previous night.

Johnson filed a m ssing person report with the Okal oosa
County Sheriff's Office that night. Deputy Harkins went to
t he duplex around 8 p.m, acconpanied by Johnson and two
ot hers. Peterka was at the duplex with Thonmpson. Peterka
told Harkins that Russell had |eft the previous day with
"some |ong-haired guy."” When Harkins asked Peterka for
identification, Peterka told him that he had lost his
driver's |license, but gave hima birth certificate. After
Har ki ns and the others |eft, Thonpson asked Peterka if he
knew Russel |'s whereabouts. Peterka indicated that he did
not .

Harkins ran Peterka's name and birth date in the
sheriff's office's conmputer. The conputer check indicated
that Peterka was a fugitive from Nebraska wth an
out st andi ng warrant agai nst hi mand that he was consi dered
"armed and dangerous." After receiving verification of the
conputer check, Harkins and other deputies arrested



Peterka around 1:30 a.m the next norning. The deputies
searched the duplex and found the gun. Peterka showed the
police the bill of sale for the gun and convinced them
that it belonged to a friend. The deputies did not seize
the gun. The deputies also found Peterka's wallet,
containing the driver's license with Peterka's picture and
Russel | 's name, other itens of identification belongingto
Russel |, $407, a newspaper clipping advertising jobs in
Al aska, and Peterka's Nebraska driver's license.

At approximately 7 a.m on July 14, 1989, Peterka was
transferred to the county jail. Peterka telephoned
Thonpson and asked her to renove some of his bel ongings
from the duplex and to save them Thonmpson offered to
remove the gun fromthe duplex and to keep it for Peterka.
VWhile in the duplex, Thonpson noticed that sonme of the
couch cushions were outside. She al so discovered a shovel
in the trunk of the victims car. After Thonpson called
the sheriff's departnment and told them what she had found,
several |aw enforcenent officers searched the duplex.
"Shorty" Purvis, the owner of the duplex and Peterka's
enpl oyer, gave | aw enforcenent Peterka's handgun, which he
had obtained from Thonpson. The police search reveal ed
bl ood stains on the couch where the cushi ons had been and
on the carpet under the couch. A search of the trunk of

the victims car revealed a shovel, some sand, bl ood
stains on the tail lights, and blood inside the trunk.

On July 18, 1989, Peterka called Purvis and asked himto
cone to the jail. Peterka told Purvis that he had

accidentally killed Russell during a fight over the noney
order. When Purvis replied that he would tell the police
everyt hi ng that Peterka said, Peterka agreed. At Peterka's
urgi ng, Purvis sumoned Deputy Atkins, who advi sed Peterka
of his rights.

Peterka's statement to the police recounted the
follow ng events: Peterka forged Russell's signature and
cashed the noney order. He paid Russell one hundred
dollars to use Russell's i dentification. Russel |
instigated a shoving match over the noney order that
escalated into a fight in the living roomof the duplex.
Both nen reached for Peterka's gun, but Peterka got it
first. As Russell got up from the couch, the weapon
accidentally fired and the bullet entered the top of
Russell's head. Russell fell down on the couch. Peterka
wr apped Russell's body in a rug, drove to a renote part of
Eglin Air Force Base, and buried the body in a shallow
grave. After giving this statenment, Peterka agreed to take
| aw enforcenment to the body. Upon his return to the
sheriff's office, Peterka agreed to give a videotaped
statenment, which was simlar to the statements that he had
given earlier. The trial court admtted this videotaped
statenent into evidence.

Peterka v. State, 640 So.2d 59, 62-64 (Fla. 1994).



The jury found Peterka guilty of first-degree nmurder and
recommended death by a vote of eight to four. The trial
court found that the follow ng aggravating circunstances
applied to the homcide: 1) commtted while under a
sentence of inprisonnment; 2) conmtted for the purpose of
avoiding or preventing a lawful arrest; 3) commtted for
pecuniary gain; 4) commtted to disrupt or hinder the
| awful exercise of a governnental function or the
enforcenent of laws; and 5) commtted in a cold,
cal cul ated, and preneditated nmanner w thout any pretense
of noral or legal justification. In mtigation, the trial
court found that Peterka had no significant history of
prior crimnal activity. The trial court stated that it
did not find any nonstatutory mtigating circunstances.
After wei ghi ng t he aggravating and mtigating
circunstances, the trial ~court followed the jury's
recomrendati on and sentenced Peterka to death.
Peterka, 640 So.2d at 65 (footnotes omtted).

Pet er ka appeal ed to the Florida Suprenme Court, raising twelve
i ssues: 1) excusing for cause prospective juror Piccorossi
because of his personal opposition to the death penalty; 2)
denying Peterka's notion to suppress his statenments to the
police; 3) denying Peterka's notion for judgment of acquittal
based upon insufficient evidence of premeditation; 4) admtting
hearsay evidence that Peterka had fled Nebraska and was
consi dered "armed and dangerous”; 5) admtting testinony that
the victim suspected Peterka of stealing the noney order and
that the victimintended to | et the police handle the matter; 6)
admtting into evidence a photograph of the victinms skull; 7)
entering a sentencing order that |acked clarity; 8) finding the
aggravating factor that the hom ci de was committed to di srupt or
hi nder the |awful exercise of a governnmental function or the
enforcement of laws; 9) finding that the nurder was comm tted
for pecuniary gain; 10) referring to other "mtigating

circunmst ances” in the sentencing order without stating what they



were or why they did not ampunt to mitigation as required by
Canmpbell v. State, 571 So.2d 415 (Fla.1990); 11) allowi ng the
state, during cross-exam nation of Peterka's nother at the
penalty phase, to allege that Peterka had an extensive juvenile
record; and 12) partially denying Peterka's notion to suppress
his statenments because he repeatedly asked for assistance of
counsel, which |aw enforcenent ignored. Peterka, 640 So.2d at
65. The Florida Supreme Court affirmed the conviction and
sent ence.

Peterka filed a petition for wit of certiorari arguing that
the trial court’s sentencing order did not set forth sufficient
facts to support its findings regarding the aggravating
circunstances and the Florida Supreme Court’s harnl ess error
analysis after it struck the pecuniary gain aggravating
circunst ance and nerged two ot her aggravating circunmstances was
i nadequate. The United States Supreme Court denied certiorari
on January 23, 1995. Peterka v. Florida, 513 U S. 1129, 115
S.Ct. 940, 130 L.Ed.2d 884 (1995).

On March 24, 1997, Peterka filed a notion to vacate judgnent
of conviction and sentence with request to amend and for
evidentiary hearing with nunmerous attachnents. (Vol. | 1-147).
The State Attorney’'s Ofice filed a response asserting that
claims 1, 3, 4, 5, 6, 7, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18
and 19 should be summarily denied. (Vol. Il 246-263). On
January 21, 1998, the trial court entered an order denying
several clains but allow ng Peterka to amend his notion to nore

fully plead his ineffectiveness claimin |ight of public records



di sclosures. (Vol. Il 265-269). On July 7, 2000, Peterka filed
an Anended Motion to vacate judgnent of conviction and sentence.
(Vol. Il 290-335). On September 25, 2000, Peterka filed a
Corrected Amended Mdtion to vacate judgnent of conviction and
sentence (Vol. 11 340-386). On Septenber 28, 2000, the Attorney
Ceneral’s office filed a response, asserting that clainms 1, part
of 4, 5 and 6 should be summarily denied but agreeing to an
evidentiary hearing on claims 2, 3 and part of 4. (Vol. 111 391-
411). On February 1, 2001 Peterka filed a second Corrected
Amended Motion to vacate judgnent of conviction and sentence.
(Vol. 111 412-462). This second notion was filed with Peterka’'s
consent.

The trial court held a Huff hearing on February 1, 2001.
(Supp. Vol Il 226-246). The trial court granted an evidentiary
hearing on clains 1, 2, 3, part of 4, 5. (Supp. Vol |1 223-246).
The trial court entered a witten order followi ng the Huff
hearing. (Vol. 11l 463-466). The trial court held an
evidentiary hearing on June 28-29, 2001 and July 16, 2001. The
def endant testified at the evidentiary hearing. (EH Vol. V 190
- Vol. VI 222). The trial court ordered the parties to submt
post-evi denti ary menoranda. Peterka filed an initial closing
argument on Septenmber 5, 2001. (Vol. 11l 471-505). The Attorney
CGeneral’s Ofice filed its nmeno on Decenmber 3, 2001. (Vol. 11
506-550). Peterka then filed a rebuttal closing argunent. (Vol.
11 555-568). The trial court entered an order denying all
post-conviction relief on May 2, 2002. (PCR Vol. 11l 569-592).

In its order, the trial court noted:



During the guilt and penalty phase proceedings, the
def endant was represented by Mark Harllee, Esq., and Earl
Lovel ess, Esqg. M. Harllee was second chair and penalty
phase counsel, and M. Lovel ess was | ead counsel handling
the guilt phase of the trial. At the tinme of this trial,
M. Harllee had worked on two prior capital cases and, M.
Lovel ess had tried six capital cases to conclusion as both
| ead counsel and penalty phase counsel.

(PCR Vol . I11 570).



SUMVARY OF ARGUMENT

| SSUE |

Peterka asserts that his trial counsel was ineffective for
presenting a self-defense theory which allowed the State to
admt the victinms reputation for peaceful ness. Peterka al so
asserts that trial counsel was ineffective for presenting an
acci dent defense which allowed the State to admt the victinis
fear regardi ng the defendant and his gun. The State respectfully
di sagrees. Coll ateral counsel is basically asserting that tri al
counsel was ineffective for failing to concede to second degree
mur der . Col | ateral counsel posits that trial counsel should
have nerely negated any prenmeditation. This is the equival ent
to conceding to second degree nurder. Trial counsel, rather
t han concedi ng to second degree nmurder, presented a conbi nation
acci dent/sel f-defense theory in the hope of an acquittal and
then argued for an acquittal or, at nost, manslaughter. Thus,

the trial court properly found counsel was not ineffective.

| SSUE | |

Peterka contends that his trial counsel was ineffective for
failing to informhimof his right to testify during the guilt
phase. After an evidentiary hearing exploring this issue, the
trial court found the testinony of lead trial counsel that he
did informPeterka of his right totestify to be credible. This
is a finding of fact that counsel was not deficient.
Furthernmore, there is no prejudice. The jury heard Peterka

explain his version of the events in his videotaped confession.



His testinmony at the guilt phase would have been nerely
cunul ative of his statenments on the tape. Thus, there is no
prej udi ce. The trial court properly denied this claim of

i neffectiveness.

| SSUE || |

Peterka asserts that his trial counsel was ineffective for
failing to present mtigating evidence of his service in the
Nati onal Guard and good conduct in jail at the penalty phase.
Most of the mtigating evidence, such as his relationships with
his famly, prior peaceful behavior within his famly and prior
good deeds, was, in fact, presented to the jury during penalty
phase. The National Guard service was nmentioned at the penalty
phase but counsel made a tactical decision not to focus on his
mlitary service because Peterka had commtted a crinme | eading
to his discharge while he was in the National Guard. As counse
testified at the evidentiary hearing, he was dealing with a jury
froma mlitary area which would view committing a crinme while
in the service as besmrching the mlitary. The nodel inmate
evidence was not available to counsel because the escape
occurred after the penalty phase. Nor was counsel ineffective
for failing to present the escape to the judge. Pet er ka never
i nformed counsel of the escape. Thus, the trial court properly
denied this ineffectiveness claim following the evidentiary

heari ng.

| SSUE | V

-10-



Pet erka asserts that trial counsel was i neffective during jury
sel ection when he failed to challenge prospective jurors for
cause. The State respectfully disagrees. There is no deficient
performance. None of the “for cause” chall enges woul d have been
granted and counsel is not ineffective for recognizing this.
Nor is there any prejudice. Peterka was tried by a fair and
inpartial jury. Therefore, the trial court properly denied this

claimof ineffectiveness follow ng the evidentiary hearing.

| SSUE V

Pet erka next asserts that the trial court inproperly linmted
evi dence at the evidentiary hearing. Part of this evidence was
cunmul ati ve. It had already been presented at trial.
Evi dentiary hearings are designed to elicit new evidence not
presented at trial. The brother was not qualified to testify as
to the nmeaning of Peterka’'s mlitary commendati on. Pet er ka
testified as to its neaning at the evidentiary hearing.
Moreover, as the trial court noted, the mlitary comendation
speaks for itself. Thus, the trial court properly limted the

evi dence at the evidentiary hearing.

| SSUE VI

Pet erka asserts his collateral counsel was i neffective during
post-conviction litigation due to |lack of comruni cation and for
failing to present certain evidence at the evidentiary heari ng.
He asserts on appeal that his attorney had a conflict of

i nterest because he had filed a bar conpl ai nt agai nst col | ater al

-11-



counsel . There is no right to effective assistance of

col l ateral counsel. Nor is there any right to conflict-free
col l ateral counsel. Furthernore, |ack of comunication is not
a conflict of interest. Nor does filing a bar conplaint create

an actual conflict. Conflict of interest is alegal termof art
limted solely to situations involving mnultiple «clients.
Furthernmore, Peterka waived any right he had to conflict-free
col | ateral counsel. Thus, the trial court properly handled
coll ateral counsel’s notion to withdraw and Peterka’ s request to

di sm ss coll ateral counsel

-12-



ARGUMENT

| SSUE |
DID THE TRI AL COURT PROPERLY DENY THE CLAI M OF
I NEFFECTI VENESS AT GUI LT PHASE FOR PRESENTI NG A
SELF- DEFENSE THEORY? ( Rest at ed)

Peterka asserts that his trial counsel was ineffective for
presenting a self-defense theory which allowed the State to
admt the victinms reputation for peaceful ness. Peterka al so
asserts that trial counsel was ineffective for presenting an
acci dent defense which allowed the State to admt the victims
fear regardi ng the defendant and his gun. The State respectfully
di sagrees. Coll ateral counsel is basically asserting that tri al
counsel was ineffective for failing to concede to second degree
mur der . Col | ateral counsel posits that trial counsel should
have nerely negated any prenmeditation. This is the equival ent
to conceding to second degree nurder. Trial counsel, rather
t han concedi ng to second degree nmurder, presented a conbi nation
acci dent/sel f-defense theory in the hope of an acquittal and

then argued for an acquittal or, at nobst, manslaughter. Thus,

the trial court properly found counsel was not ineffective.

The standard of review

An ineffectiveness claimis reviewed de novo but the tria
court's factual findings are to be given deference. Stephens v.
State, 748 So.2d 1028, 1034 (Fla. 1999); Porter v. State, 788
So.2d 917, 923 (Fla. 2001)(recogni zing and honoring the trial
court's superior vantage point in assessing the credibility of

wi tnesses and in making findings of fact in the context of an

-13-



i neffectiveness claim. Thus, the standard of review is de

novo.

The trial court’s ruling

According to the trial court:
The record conclusively denonstrates that trial counsel
argued a coherent theory of self-defense,' which as
testified to by trial counsel during the evidentiary
hearing was the theory that the defense was relying on in
the trial.?

(PCR Vol . 111 582)(footnotes included but renunbered).

Trial
Peterka s defense at trial, as characterized by this Court,

was Pet er ka asserted that he accidentally shot the victim
during a fight instigated by the victim” Peterka, 640 So.2d at

69.

Evi denti ary heari ng

At the evidentiary hearing, trial counsel, Public Defender
Earl Loveless, testified that their theory of defense was self-
def ense. (EH Vol . VI 382). The basic defense was that it was an
acci dental shooting during the course of the struggle for the
gun. (EH Vol . VI 382). This theory was consistent with what the

medi cal examner was likely to testify to at trial and

Y Trial transcript, P. 1760-1773; 1801-1815.
2 Evidentiary hearing transcript, Vol. Il, P. 380-398.
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i nconsistent with the prosecutor’s case. (EH Vol. VI 380-381).
While a true accident defense nmight have led to a not guilty
verdi ct, defense counsel did not think under the circunstances
that the jury would believe a true accident defense. (EH Vol. VI
382). By presenting self-defense, he was entitled to a

justifiable use of deadly force jury instruction. (EH Vol. VI

383). In trial counsel’s opinion, the best outcome, that was a
realistic option, would have been nmanslaughter. (EH Vol. VI
396) . Excusabl e or justifiable hom cide was not a realistic

option. (EH Vol. VI 396). Sel f-defense was the only viable
theory. (EH Vol. VI 396). According to trial counsel, a
statenent that during a struggle they both went for the gun,
presents only two possi bl e defenses: an accidental shooting or
a reaction anmounting to self-defense. (EH Vol. VI 397). Trial
counsel thought it unlikely that the jury would agree with the
sel f-defense theory which would have resulted in a not guilty
verdict; rather, counsel was hoping for the nore realistic
result of guilty of manslaughter. (EH Vol. VI 397-398). Trial
counsel acknow edged that the victims state of mnd becane
adm ssible as a result of the defense that was presented. (EH

VI 412).

Merits

First, the defendant nust show that counsel's perfornmance was
deficient. This requires showi ng that counsel made errors so
serious that counsel was not functioning as the "counsel"”

guar anteed the defendant by the Sixth Anendnent. Second, the
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def endant nust show that the deficient performance prejudiced
the defense. This requires show ng that counsel's errors were
so serious as to deprive the defendant of a fair trial, a trial
whose result is reliable. Cf. Spencer v. State, 28 Fla. L.
Weekly S35, (Fla. 2003)(citing Strickland v. Wshington, 466
US 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674 (1984)). The
Strickland standard requires establishment of both prongs.
Strickland, 466 U S. at 697, 104 S.Ct. 2052 ("[T]here is no
reason for a court deciding an effective assistance claim... to
address both conponents of the inquiry if the defendant nakes an
i nsufficient showi ng on one."). The defendant nust overcone the
presunption that, under the circunstances, the chall enged action
m ght be considered sound trial strategy. Strickland, 466 U. S.
at 689.

Col | ateral counsel criticizes trial counsel for presenting a
sel f-defense and an accident defense. IB at 41 and 47.
Col | ateral counsel argues presenting self-defense allowed the
prosecutor to admt the evidence of the victinis reputation for
peaceful ness and presenting the accident defense allowed the
prosecutor to admt the victims fear regarding the defendant
and his gun. In her view, neither defense should have been
presented. Rather, a defense that he killed the victim®“w thout
consciously deciding to do so” or that he “fired the weapon

suddenly without thinking” should have been the only defenses

presented. [IB at 47. However, a “wi thout consciously deciding
to do so” defense is not a legally recognized defense. O
rather, it is a second degree nurder defense. Thi s defense
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nmerely negates preneditation. Collateral counsel’s alternative
anmpunts to conceding to second degree nurder. IB at 48. \While
presenting a self-defense/accident defense did, indeed, permt
the State to admt certain evidence, trial counsel is not
i neffective for view ng these defenses, which nay have led to an
acquittal, as better than sinmply conceding to second degree
mur der .

Every effort nmust be nade to elimnate the “distorting effects
of hindsight” and to evaluate the conduct from counsel’s
perspective at the time of trial. Fennie v. State, 28 Fla. L.
Weekly S619 (Fla. July 11, 2003)(quoting Strickland, 466 U.S. at
689). The reason collateral counsel thinks that conceding to
second degree nurder woul d have been better than presenting an
acci dent defense is that presenting an acci dent defense did not
wor k and Peterka was convicted of first degree nurder. Once a
def endant is convicted of first degree nurder it beconmes obvi ous
that arguing for second degree nurder was the best defense
counsel could have realistically hoped for, but trial counse
has no means of knowing that at the tine of trial. Presenting
an accident/sel f-defense theory and argui ng for mansl aughter is
not sonething no reasonable trial attorney would have done.
| ndeed, here, two attorneys agreed this was the best option.
Peterka had two attorneys in this case. Guilt phase counsel,
was a seasoned public defender, who had tried six prior capital
cases to concl usion. Penalty phase counsel, while new to the

fel ony division, had worked on two prior capital cases by the
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time of trial.® Two reasonable attorneys could and did present
this defense rather than concedi ng second degree nurder. Waters
v. Thomms, 46 F.3d 1506, 1518 (11t" Cir 1995)(noting that the
test is whether sone reasonable attorney could have acted, in
the circunstances, as these two did.).

Nor was trial counsel ineffective for presenting a conbination
sel f -def ense/ acci dental shooting defense rather than a pure
acci dent defense. Peterka’s own videotaped confession was a
conmbi nati on of self-defense and accident. Peterka' s claim that
he fired the gun while he and M. Russell were westling or
struggling with each other, is a self-defense theory. 1B at 42.
Peterka’ s claimthat he fired the gun when he was startled by
the victimis the same thing as an accident defense. |IB at 48.
Col | ateral counsel states that Peterka did not shoot the victim
“out of fear” but, rather, because he was “startled”. |[|B at 48.
One is just a mnor version of the other. A pure accident
def ense does not account for the statenents that they both
started “grabbing” for the gun and were “struggling for the gun”
in Peterka s confession. A pure accident defense would be that
they were friends who were nerely talking while Peterka was
cleaning the gun and it just went off. Peterka stated that he
had finished working on the gun and the gun was on the coffee
table. Peterka admtted that they were arguing about the noney
and the argunent had escalated into a physical struggle. This

aspect of the confession had to be accounted for and the only

3 In one of the two cases, the jury returned a second

degree verdict and in the other, the end result was a life
sentence. (EH VI 226, 255-257).
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recogni zed | egal defense that matches this set of facts is self-
def ense. Mbreover, any recogni zed | egal defense nust match the
conf essi on. Trial counsel had no choice but to present a
conbi nati on self-defense/accidental shooting defense because
Peterka’'s own conf essi on was a combi nati on sel f -
def ense/ acci dental shooti ng.

Peterka s reliance on Hopson v. State, 168 So.2d 810 (Fl a.
1936) is msplaced. Hopson held that where a gun went off
during a struggle, the evidence supports an acci dent theory, not
a self-defense theory. However, Hopson was not an
i neffectiveness case. Collateral counsel is basically claimng
that trial counsel should have never been allowed to present a
sel f-defense theory. Regardl ess of whether counsel was entitled
to a self-defense instruction, he got one. Trial counsel cannot
be ineffective for obtaining an additional defense which he was

not entitled to present under the caselaw. Pulling a fast one

on the prosecutor is not ineffectiveness; rather, it is the
hei ght of ineffectiveness. Nor can there be any prejudice.
Addi ti onal defenses do not hurt a defendant. Thus, the trial

court properly found that the defense trial counsel presented at
trial was a coherent theory and trial counsel was not
i neffective.

Col |l ateral counsel also argues that trial counsel was
ineffective for relying on the state’'s expert, the nedical
exam ner, to support Peterka's defense rather than obtaining
their own nedical expert. IB at 49. The trial court ruled:

ClaimC(2)(g) through (j) argues that trial counsel did

not independently investigate the opinion of forner
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Okal oosa County Medical Examner, Dr. Kielman, as to the
deceased’ s gunshot wound being a contact wound and that
trial counsel rendered ineffective assistance of counsel
by failing to effectively cross examne the nedical
exam ner, which was prejudicial and inconsistent with M.
Peterka’s version of how the shooting occurred thus
denying M. Peterka of a reliable adversarial testinony.
To support his claimon this issue, the Defendant called
expert witness, Dr. Cohen, to show that he could identify
exit wounds to the skull that would have contradicted Dr.
Ki el man’ s opi ni on concerning the exit wound and trajectory
of the bullet. The Court finds that the testinmony of Dr.
Cohen is not credible and conpletely rejects his opinion
and testinony.

Dr. Kielman had testified during the trial regarding the
exit wound and trajectory of the bullet. The victinis
skull was assenbled and used by Dr. Kielman to formnul ate
his opinion and conclusions regarding the method and
manner of death. The Court finds that the condition of

the skull at the tine of the evidentiary hearing was
different than the condition of the skull at the time of
trial. The skull had been kept in a container, which had

bone fragnents in the bottom of the container consistent
with the skull being crushed while in the container post-

trial. The Defendant’s postconviction expert, Dr. Cohen,
exam ned the skull in this condition and testified that
the could identify exit wounds to the skull that
contradicted Dr. Kielmn’s opinion. Dr. Cohen exam ned
the skull after it had been crushed, but failed to
t horoughly exam ne the skull and the fragnments that were
inside the skull’s container. Dr. M chael Berkl and,

Okal oosa County Medi cal Exam ner, was called by the state
as a witness during the evidentiary hearing to exam ne the
skull. Dr. Berkland did exam ne the skull and the skul
fragnents and was able to piece the skull back together,
and then testified regarding the “exit wounds” identified
by Dr. Cohen. The “exit wounds” identified by Dr. Cohen
were actually the result of the post-trial crushing of the
skul I.

Furthernmore, Dr. Berkland opined that the victimin this
case was shot while in a reclining position and that the
crime scene, condition of the body, and the bl ood evi dence
were all consistent with the state’s theory of the case.*
Dr. Berkland concluded that the gunshot wound was a
contact wound, which is the sanme conclusion Dr. Kielmn
testified to at trial.> Accordingly, the Court rejects Dr.
Cohen’ s opinion and testinony.

Moreover, the Defendant’s trial counsel testified that
Dr. Kielman’s trial testinmony was consistent with the

“ Evidentiary hearing transcript, Vol. Il1l, P. 458-474,
°> Evidentiary hearing transcript, Vol. I, P. 473-474.
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def ense theory of the case. Dr. Kielman’s opinion that
the exit wound was at the hole in the base of the skull
making the trajectory of the bullet straight down was
consistent with the Defendant’s statenent that he shot the
victimas the victimcame off of the couch with his head
pointed at him Thus, M. Loveless made a reasoned
tactical decision not to call an additional exgert and did
not render ineffective assistance of counsel.
(PCR Vol. 111 579-581)(footnotes included but renunbered).
First, the trial court “conpletely” rejected Dr. Cohen’'s
testinmony as “not credible”. Porter v. State, 788 So. 2d 917,
923 (Fla. 2001)(recognizing and honoring a trial court's
superior vantage point in assessing the credibility of wi tnesses
and in making findings of fact at evidentiary hearing dealing
with ineffective assistance of counsel clains). Furthernore, as
col | ateral counsel acknow edges, Dr. Kiel man changed hi s opi ni on
from the deposition to the trial in a manner that supported
Peterka s defense. Collateral counsel does explain why it is
preferable for trial counsel to present a second nedi cal expert
to testify to the exact same thing as the first expert. The
State’s own expert was sufficient and trial counsel is not
i neffective for not presenting cunmul ative nmedi cal evidence. As
trial counsel testified at the evidentiary hearing, he was aware
that Dr. Kielman was likely to revise his opinion in a manner
t hat supported his defense, which, in fact, the expert did at
trial and therefore, there was no need for a second nedical
expert. People v. West, 719 N E.2d 664 (Il1. 1999)(concl udi ng

that there was no i neffectiveness where a second forensic expert

woul d have nerely offered cunulative evidence to the State’'s

® Evidentiary hearing transcript, Vol. Ill, P. 350-357.
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medi cal wi tness). There can be no deficient performance nor
prejudice in such a situation.

Col |l ateral counsel also asserts that trial counsel was
ineffective for failing to present evidence of the victim s poor
financial situation. 1B at 49. The trial court found:

ClaimC(2)(c) asserts ineffective assistance of counsel

for failing to investigate and present evidence of the

full extent of John Russell’s poor financial situation.

M. Loveless testified during the evidentiary hearing that

he was aware of John Russell’s poor financial situation

but chose not to put on any additional evidence of his

financial condition in the defense case. M. Lovel ess
made a reasoned tactical decision based on his belief that

t here had been anple evidence of M. Russell’s financial

situation presented to the jury.’ Therefore, M. Lovel ess

was not ineffective in his representation of M. Peterka.
(PCR Vol . 111 578)(footnotes included but renunbered).

Gui |t phase counsel, PD Lovel ess, testified at the evidentiary
hearing, that while there was “no question” and that it was a
“given” that the victim was short of noney, highlighting the
victim s poor financial situation underm ned Peterka’ s version
of events in which Peterka clainmed the victi mshared the $300. 00
check with him (EH VI 346-347). Trial counsel testified that
presenting this evidence “just would have opened up other
particul ar areas there that | just didn’t want to get into.” (EH
VI 347). Trial counsel did not want to present any evidence he
did not have to, so he could retain final rebuttal closing
argument. (EH VI 347). Counsel felt there was anple evidence
that the victi mwas upset about | osing the noney al ready. (EH VI

348) .

" Evidentiary hearing transcript, Vol. Il, P. 346-348.
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There was no ineffectiveness. Col | ateral counsel does not
address any of the concerns that trial counsel had about
hi ghlighting this evidence. Collateral counsel asserts that had
the jury known about the victinm s poor financial state, they
woul d have believed that the victi mconfronted Peterka about the
check but this does not necessarily follow. The State’s theory
was that the victim did not confront Peterka because he was
afraid of Peterka and his gun. This fear would have existed
regardl ess of how poor the victimwas.

Col | ateral counsel next argues that trial counsel was
ineffective for failing to object to a reference to a right’s
form |IB at 52-54. The trial court ruled:

ClaimC(2)(e) alleges ineffective assistance of counsel
for failing to prevent evidence which had been suppressed
from reaching the jury. M. Loveless testified that he
chose not to have the judge give a curative instruction to
the jury because it mght call nore attention to the
statement than needed.® Trial counsel’s reasoned tactical
deci sion to not have the Court give a curative instruction
was not ineffective and there was no resulting prejudice
to the Defendant.

(PCR Vol. 111 578-579) (footnotes included but renunbered).

The officer’s statenment referred to a prior Mranda rights
form that Peterka had signed in connection with a previous
statenment that had been suppressed. (EH VII 413). Penalty phase
counsel did not believe that it was an issue at all. (EH VI
413). Penalty phase counsel testified that the reference was
“very innocuous” and he did not feel that it was going to be

prejudicial. (EH VIl 414). Penalty phase counsel felt that any

curative instruction would just call nore attention to it and

8 Evidentiary hearing transcript, Vol. IIl, P. 413-414.
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his only concern was not opening the door to the suppressed
statement. (EH VI 414).

Col l ateral counsel fails to explain why trial counsel’s
handling of a veiled reference to a rights form was not
adequat e. She posits no prejudice fromthe failure to edit.

Such ipse dixit assertions are not sufficient.

NI XON | SSUE

In afootnote, collateral counsel asserts that trial counsel’s
opening statement to the jury violated Ni xon v. Singletary, 758
So.2d 618, 622 (Fla. 2000) by conceding guilt to the charged
crinme.
IB at n.3. The State respectfully disagrees. Trial counsel did
not concede to the charged crine. He argued for a mansl aughter
conviction at nost. Thus, the trial court properly denied this

cl aimof ineffectiveness.

The trial court’s ruling

The trial court rul ed:

M. Peterka alleges that he was prejudiced by trial
counsel s unaut horized and unreasonable concession of
guilt. M. Loveless testified during the evidentiary
hearing that his intention was not to concede guilt for
first degree preneditated murder. M. Loveless testified
t hat he was actually trying to enphasize that his position
was that the state was not going to be able to prove first
degree preneditated nurder.? In fact, M. Loveless’
openi ng st atenment denonstrates that he did not concede the
guilt of the Defendant and that he was trying to enphasi ze
that the state was not going to be able to establish its
version of the facts through the evidence; thus, the

° Evidentiary hearing transcript, Vol. I, P. 342-343.
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Def endant was  not prejudiced by trial counsel ' s
per f or mance. *°

(PCR Vol . 11l 577)(footnotes included but renunbered).

Trial

Duri ng opening argunents, trial counsel, as part of a thene
about holding the State to its beyond a reasonable doubt
standard of proof, said: “if those facts are proven, you are
going to conme back with a verdict of first degree preneditated
murder” and “[t]here is no question about it.” (T. VI 1122).
During closing argunment, trial counsel stated “I’m not telling
you that Dan Peterka is not guilty, because he killed John
Russell.” (T. Vol. X 1814). He further stated: “You may find he
is guilty of manslaughter, you may find it was accidental or a
conbi nation of things” and “[o]ne thing it clearly was not, it
was not first degree murder”. “You'll sit here all day and al

ni ght and you'll find no evidence of first degree murder.” (T.

Vol . X 1814-1815).

Evi denti ary heari ng

At the evidentiary hearing, trial counsel testified that he
di d not believe that he conceded guilt to first degree nurder in
his opening. (EH VI 342). He said if M. Elnore proves all the
things he just told you, then ny client is guilty of first
degree nurder, was a big “if” because he did not think the

prosecut or would be able to prove them (EH VI 343).

1 Trial transcript, P. 1120-1125, attached hereto as
Exhibit “M.
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Appel | at e bar

This entire claimis inproper. Collateral counsel nmay not
raise a conpletely unrelated claim of ineffectiveness in a
footnote. Raising a major substantive issue in a footnote is
designed to circumvent the page limt. Additionally, this is
appel l ate sandbagging. The State coul d have easily m ssed this
i ssue. Furt hermore, counsel did not cite N xon or otherw se
legally develop this issue. This Court should decline to

address such a perfunctorily made claim?™

1 Coolen . St at e, 696 So.2d 738, 742  n. 2
(Fla.1997) (refusing to consider an issue raised in a footnote of
a brief); Lawence v. State, 831 So.2d 121, 133 (Fla.
2002) (finding issue insufficiently brief where i ssue was raised
in a single sentence); Shere v. State, 742 So.2d 215, 217 n. 6
(Fla.1999) (finding issue insufficiently presented for review
where appell ate counsel did not present any argunment or allege
on what grounds the trial court erred in denying the claims);
State v. Mtchell, 719 So. 2d 1245, 1247 (Fla. 1st DCA
1998) (finding that issues raised in appellate brief which
contain no argunent are deened abandoned); Greenwocod v. State,
754 So.2d 158, 160 (Fla. 1st DCA 2000)(declining to address an
i ssue where the appellant addresses the issue in one sentence
“foll owed by a snorgasbord of case citations”); United States v.
Mat his, 216 F.3d 18 (D.C. Cir. 2000)(declining to address an
“asserted but unanal yzed” argunent); United States v. Dawn, 129
F.3d 878, 881 n.3 (7th Cir. 1997)(declining to address
“undevel oped” claim; United States v. Wggins, 104 F.3d 174,
177 n.2 (8th Cir 1977)(failing to specify error or provide
supporting authority waives the issue); United States v.
Zannino, 895 F.2d 1, 17 (1st Cir. 1990)(noting that it is a well
settled appellate rule that issues raised in a perfunctory
manner and | eft undevel oped with argunent are deemed waived).
| ndeed, the State is not even required to respond to such
conclusory and perfunctory i ssues. Henderson v. State, 569 So. 2d
925 (Fla. 1st DCA 1990)(declining to consider the issue because
a perfunctory argunent does not properly present the issue for
appellate review and noting the State’'s “justifiable” |ack of
response).
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Merits

In Nixon v. Singletary, 758 So.2d 618 (Fla. 2000) (N xon I1),
this Court held that counsel’s concession of guilt to the
charged crinme amounts to an involuntary plea and is per se
i neffective. Ni xon clainmed that his counsel was per se

ineffective for conceding his guilt to first degree murder in

2

closing of the guilt phase.* During closing, N xon's trial

counsel sai d:

I think that what you will decide is that the State of
Fl orida, M. Hankinson and M. Guarisco, through them has
proved its case against Joe Elton Nixon. | think you will
find that the State has proved beyond a reasonabl e doubt
each and every el enent of the crinmes charged, first-degree
prenedi tated murder, kidnapping, robbery, and arson.

Ni xon, 758 So.2d at 620. Ni xon was not present when his
attorney nade the concession. Nixon, 758 So. 2d at n.3. The
Ni xon Il Court concluded that Cronic, ' not Strickland, applied

because a concession to the charged crine fails to subject the
prosecution’s case to meaningful adversarial testing. Ni xon

758 So.2d at 621-623. The Court noted that under Cronic,
prejudice is presuned. The Nixon 11 Court reasoned that

counsel’s concession to the charged crine operated as the

2 The claimoriginated in the direct appeal. This Court
attenpted to develop the record by relinquishing jurisdiction
during the direct appeal. However, when that could not be done
due to attorney/client privilege, this Court declined to rule on
the claimin the direct appeal w thout prejudice to raise the
claimcollaterally where the privilege woul d be wai ved.

3 United States v. Cronic, 466 U. S. 648, 80 L. Ed. 2d 657,
104 S. Ct. 2039 (1984).

Y Strickland v. Washington, 466 U. S. 668, 80 L. Ed. 2d 674,
104 S. Ct. 2052 (1984).
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“functional equivalent of a guilty plea.” Ni xon, 758 So.2d at
624. The Court explained that concessions are not per se
i neffectiveness if the defendant consents to the concession. '
The Nixon Il Court observed that the dispositive question was
whet her Ni xon had given his consent to the trial strategy of
conceding guilt. Ni xon, 758 So.2d at 624. The Nixon Il Court
concluded that “Nixon’s claim nust prevail at the evidentiary
hearing belowif the testinony establishes that there was not an

affirmative, explicit acceptance by Ni xon of counsel’s strategy”

5 The Nixon Court relied on three federal circuit cases:
United States v. Swanson, 943 F.2d 1070, 1074 (9" Cir. 1991);
OCsborn v. Shillinger, 861 F.2d 612, 625 (10! Cir. 1988) and
Wley v. Sowders, 647 F.2d 642, 650 (6'" Cir. 1981). Bot h
Swanson and Wl ey were non-capital cases. Unlike a non-capital
case where there is no reason to concede to the charged crine,
ina capital case conceding to the charged crine is a reasonabl e
trial tactic. In the words of one court, it is “necessary for
counsel to retreat from an unlikely acquittal of a patently
guilty client, so that he mght attain the nore realistic goal
of saving the client’s life.” Young v. Catoe, 205 F.3d 750, 760

(4th Cir. 2000). Counsel’s focus in a capital case is on the
sentence, not the conviction. Obtaining a life sentence is
Wi nning a capital case. Moreover, the N nth Circuit has

declined to apply this rule to non-capital cases. Anderson v.
Cal deron, 232 F.3d 1053, 1087 (9'" Cir. 2000). Furthernore, the
ot her federal circuits have refused to apply Cronic or find per
se ineffectiveness under these facts. Baker v. Corcoran, 220
F.3d 276, 295 (4" Cir. 2000); Hale v. G bson, 227 F.3d 1298,
1323 (10th Cir. 2000) (hol ding counsel was not ineffective when

during closing argunent of the guilt phase, counsel stated there
was no doubt defendant was involved in capital crime, in |ight
of overwhelm ng evidence but argued the extent of his
participation and that he was not the only participant because
it was a reasonable strategic decision to concede sone
i nvol venment by Hale, given the overwhel m ng evidence presented
at trial, and focused on the extent of his involvenent and
whet her ot hers could have been involved). The Eleventh Circuit
has |ikewi se applied Strickland and failed to find prejudice

Par ker v. Head, 244 F.3d 831, 840 (11tM Cir. 2001).
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and “[s]ilent acquiescence is not enough.” Ni xon, 758 So. 2d at
624. The trial court had originally denied the clai mw thout an
evidentiary hearing. This Court reversed the summary deni al and
ordered an evidentiary hearing be held. Ni xon, 758 So. 2d at
625. *°

In Bell v. Cone, 535 U.S. 685, 122 S. Ct. 1843, 152 L. Ed. 2d
914 (2002), the United States Suprenme Court, in a capital case,
hel d that Strickland, not Cronic, governed a claimthat counsel
was ineffective for failing to present any nmitigating evidence
and waiving closing argunment at the penalty phase. Cone
murdered an elderly couple during a 2-day crime spree during
which he also commtted robbery, shot a citizen and shot a
police officer. Def ense counsel conceded that the defendant
commtted the crines. His defense that he was not guilty by
reason of insanity due to substance abuse and post-traumatic

stress disorder related to his Viethammlitary service. The

16 In Nixon v. State, 28 Fla. L. Weekly S 597 (Fla. July
10, 2003) (Nixon IIl), this court reversed the trial court’s
deni al of post-conviction relief and remanded for a new trial.
At the evidentiary hearing held to follow the mandate of Ni xon
1, Nixon's trial counsel testified that Ni xon did nothing when
asked his opinion regarding this trial strategy. Ni xon provided
nei t her verbal nor nonverbal indication that he did or did not
w sh to pursue counsel’s strategy of conceding guilt. Ni xon did
not testify at the evidentiary hearing. The trial court found,
based on the history of interaction between Ni xon and his trial
counsel where counsel woul d i nform Ni xon of sonmething and Ni xon
would remain silent, that N xon had approved of counsel’s
strategy. However, the Nixon Ill Court disagreed with the tri al
court’s conclusion, reasoning that the evidentiary hearing
testi nony, at nost, denonstrated silent acqui escence by Ni xon to
his counsel’s strategy. The Nixon IlIl Court found there was no
conpet ent, subst anti al evi dence establishing that Ni xon
affirmatively and explicitly agreed to counsel’s strategy.
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def ense was supported by expert testinony about his drug use and
by his nother's testinmony that he returned from Vietnam a
changed person. The jury found himguilty on all charges. At
the penalty phase, counsel gave a short opening argunment
referring to the mtigating evidence introduced during the guilt
phase. Counsel presented no witnesses at the penalty phase.
The State gave a |owkey closing argunent. Def ense counsel

wai ved cl osing argunent forcing the State to waive its rebutta

argument. The jury voted for death. The Sixth Circuit found
that defense counsel had entirely failed to subject the
prosecution's case to neaningful adversarial testing and
therefore, Cronic, applied. The United States Supreme Court
di sagreed, holding that Strickland applied. The Court reasoned
that for Cronic to apply, the attorney's failure nust be
conplete. They pointed out, we said "if counsel entirely fails
to subject the prosecution's case to meaningful adversari al
testing.” Cronic, at 659 (enphasis in original). Because
respondent’'s argunent is not that his counsel failed to oppose
t he prosecution throughout the sentencing proceedi ng as a whol e,
but that his counsel failed to do so at specific points,
Strickland applied. The Court found counsel was not ineffective
for failing TO call any wtnesses or for waiving closing
argument in the penalty phase. See Haynes v. Cain, 298 F. 3d 375
(5t Cir. 2002) (en banc) (hol di ng Strickl and, not Cronic, governed
attorney concessions of guilt, relying on Bell v. Cone, 535 U. S.
685, 152 L. Ed. 2d 914, 122 S. Ct. 1843, 1850 (2002) and finding

no ineffectiveness where counsel conceded to |esser included
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of fense of second degree nurder, in a capital case, even though
t he defendant specifically objected to the concession at trial
and asserted his innocence).

Whil e conceding guilt to the charged offense w thout the
defendant’s explicit ~consent is per se ineffectiveness,
conceding to a |l esser included offense is not. Atwater v. State,
788 So.2d 223, 229 (Fla. 2001)(holding, in a capital case, that
it is not per se ineffectiveness to concede to second degree
murder in closing in an attenpt to maintain credibility with the
jury by being candid in |light of the overwhel m ng evidence and
such a concession, which was nmade only in rebuttal to the
State's closing argument, unlike N xon, was reasonable); State
v. Wlliams, 797 So.2d 1235, 1240 (Fla. 2001)(distinguishing
situation where counsel concedes to | esser included offense from
Ni xon where counsel conceded his client’s guilt to the crinme
charged); Giffin v. State, No. SC01-457, 2003 Fla. LEXIS 1621
(Fla. Septenmber 25, 2003)(finding trial counsel’s concession of
guilt to the |esser offenses was proper trial strategy and
observing that sonetines a concession of guilt to some of the
prosecutor’s clainms is good trial strategy and within defense
counsel s discretion in order to gain credibility and acceptance
of the jury). Conceding to second degree murder when the charge
is first degree and the jury convicts of first degree nurder is
not the functional equivalent of a guilty plea. O nore
precisely, the jury has rejected the “involuntary plea” of
second degree nmurder. The jury’ s verdict of first degree nurder

inthat situation is the result of adversarial testing at trial,
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not the guilty plea to second degree nurder, whether voluntary
or not. Even if the jury convicts the defendant of second
degree nmurder when counsel concedes to second degree in a first
degree mnurder case, the jury' s verdict is not the result of
trial counsel’s concession. |In such a case, the prosecutor is
going to dispute the concession either directly or by
i nplication when he argues for a first degree nmurder convicti on.
Normally, in a true plea, the State is silent and does not
di spute the degree of the crine. In this situation, the
prosecutor is taking an adversarial position to the concession
and the jury had to decide facts that were disputed by the
parties which is the hallmrk of adversarial testing. Such a
verdict is not the result of a guilty plea, it is a result a
true trial.

Here, counsel did not concede to first degree nurder. He was
arguing that if the prosecutor could prove all the facts he said
he could, then it was first degree nmurder but that the
prosecutor could not prove those facts. Trial counsel
specifically argued that the State had not proven preneditated
first-degree nurder in his closing. He invited the jury to find
Peterka guilty of manslaughter, but not first degree nurder
because there was no evidence of first degree nmurder. (T. Vol.
X 1814-1815). Here, counsel conceded, at npbst, to the |esser
crime of manslaughter. Thus, the trial court properly denied

this claim
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| SSUE 11
DID THE TRI AL COURT PROPERLY FIND TRI AL COUNSEL
WAS NOT | NEFFECTI VE FOR FAI LI NG TO | NFORM THE
DEFENDANT OF HIS RIGHT TO TESTIFY AT THE GUILT
PHASE? ( Rest at ed)

Peterka contends that his trial counsel was ineffective for
failing to informhimof his right to testify during the guilt
phase. After an evidentiary hearing exploring this issue, the
trial court found the testinmony of lead trial counsel that he
did informPeterka of his right to testify to be credible. This
is a finding of fact that counsel was not deficient.
Furthernmore, there is no prejudice. The jury heard Peterka
expl ain his version of the events in his videotaped confession.
His testinmony at the guilt phase would have been nerely
cunul ative of his statenments on the tape. Thus, there is no

prej udi ce. The trial court properly denied this claim of

i neffectiveness.

The trial court’s ruling

The trial court rul ed:

Ground three of the notion alleges that the Defendant
did not receive the effective assistance of counsel
guaranteed to him through the Sixth and Fourteenth
Amendnments of the United States Constitution because
def ense counsel failed to properly advise M. Peterka of
his right to testify; M. Peterka wanted to testify and
never know ngly, intelligently, freely and voluntarily
wai ved his right to testify. The Defendant alleges that
had he known of his right to testify he would have
i nsisted on taking the stand in the defense case in chief
and had he done so that the result of the proceedi ng would
probably have been different.

The Court finds that the testinmony of M. Loveless
regardi ng his discussions with M. Peterka regarding his
right to testify is credible and rejects the Defendant’s
assertion in his notion that he was not informed of his
right to testify. M. Loveless did discuss with M.
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Peterka his right to testify in this case and M. Peterka
made a decision not testify at his trial.?"

(PCR Vol . 111 583)(footnotes included but renunbered).
Trial

Peterka testified at the notion to suppress hearing held prior
to the jury trial. (T Vol. Il 313; EH Vol. VI 361). Whiile
Peterka did not testify during the guilt phase, he did testify
in his own behal f during the penalty phase. (T. X 1904). During
the guilt phase, the defense did not present any w tnesses.
Before closing argunent and before the defense rested, a jury
instruction conference was held with the defendant present. (IX
1721). During the charge conference, the prosecutor referred to
the jury instruction about the defendant not testifying. (IX
1721). The witten jury instruction contained a statenment about
the defendant not testifying. (X 1839). Def ense counsel
objected to the formof this instruction in the presence of the

def endant. (X 1839).

Evi denti ary hearing testinony

M. Harll ee, who was second chair and in charge of the penalty
phase, testified that while he could not specifically remenber
informng Peterka of his right to testify during the guilt
phase, he has “never gone to trial once in a crimnal case
wi thout talking to the defendant about his right to testify.”
(EH Vol. VI 245). M. Harllee testified that M. Loveless

7 BEvidentiary hearing transcript, Vol. Il, P. 359.

-34-



probably di scussed the right to testify with Peterka because M.
Lovel ess was dealing with the guilt phase. (EH Vol. VI 277).

Peterka testified at the evidentiary hearing. However, when
recalled to the stand, Peterka declined to testify regarding
this claim (EH VI 298-304). Peterka, on the advice of
col l ateral counsel, did not testify regarding this claim (EH VI
301- 303). The prosecutor infornmed Peterka that he mght be
wai ving the claimby failing to testify. (EH VI 304).

M. Loveless, l|lead counsel who conducted the guilt phase,
testified that he fully discussed his right to testify wth
Peterka as he did in every case. (EH Vol. VI 359). Tri al
counsel testified that he has never failed to do this. (EH Vol.
VI 359). Trial counsel testified that he recomended that
Peterka not testify during the guilt phase, but that Peterka
certainly knew that he could testify if he wanted to do so. (EH
Vol . VI 359). Trial counsel recomended that Peterka not
testify because Peterka s defense could be presented through his
prior statenents without his being subject to cross-exani nati on.

(EH Vol . VI 359). It would also help keep out his prior record.

Wi ver

Peterka waived this claim by failing to testify at the
evidentiary hearing regarding the matter. Owen v. State, 773
So. 2d 510, 515 (Fla. 2000)(finding a waiver of ineffectiveness
cl ai m based on conduct at the evidentiary hearing to prevent the
factual devel opment of the issue). There is no evidence that

counsel did not inform Peterka of his right to testify at the
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guilt phase. The allegations in his 3.850 are not sufficient
and are not evidence. Havi ng been granted an evidentiary
hearing on this claim Peterka had to testify that his counsel
did not informof the right to testify to support this claim

By not doing so, he waived this claim

Merits

After an evidentiary hearing exploring this issue, the trial
court found the testinmony of lead trial counsel that he did
informPeterka of his right to testify to be credible. This is
a finding of fact that trial counsel was not deficient. Wke v.
State, 813 So. 2d 12, 18 (Fla. 2002)(agreeing that trial
counsel's performance was not deficient and finding conpetent,
substantial evidence to support the trial court's findings of
fact regarding a nmotion for change of venue not being filed
agai nst the defendant’s w shes). |Indeed, there is no evidence
that counsel did not inform Peterka of his rights. The sole
evidence on this issue is that trial counsel did so.

Nor is there any prejudice to the defendant. |In Daniels v.
Lee, 316 F.3d 477, 490-491(4'" Cir. 2003), the Fourth Circuit
rejected a claimof ineffectiveness for failing to informthe
def endant of his right to testify. The Court expl ained that
while there was no waiver colloquy, the record reflected that
Dani el s was present during voir dire when his | awers questi oned
prospective jurors on how they would react if Daniels decided
not totestify. Second, Daniels had initially expressed a desire

to testify during the guilt phase but, after discussing the
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matter with his | awers, he had decided not to take the stand.
Finally, at the outset of the trial’s sentencing phase, the
court advised all those present, including Daniels, as follows:

Al right, before we bring the jury in, let me say that

for this phase of the trial, | have requested that the

deputies leave the leg irons on M. Daniels. Now, even

t hough 1 have requested that, that will not be displayed

in the presence of the jury if M. Daniels decides to take

the witness stand and testify.

Based on this evidence, the trial court found that Daniels was
aware of his right to testify. The Daniels Court noted that
ot her than offering general after-the-fact denials that he was
unaware of his right to testify, there was no evidence to rebut
the trial court’s findings.

I n Washi ngton v. Kemma, 16 Fed. Appx. 528 (8th Cir. 2001), the
Eighth Circuit held that there was no prejudice fromcounsel’s
failure to informthe defendant of his right to testify. First,
t he court determ ned that the record, while unclear, established
t hat counsel had told the defendant about the right to testify
and therefore, counsel’s performance was not deficient.
However, the court assuned for the sake of argunent that
counsel’s performance could be characterized as deficient, but
expl ai ned Washington had failed to denonstrate any prejudice.
Washi ngton's testinony at trial would have nerely reiterated the
alibi defense already provided through the trial testinmony of
hi s not her. Had he testified, Washington would have told the
jury (as his nother already had) that he was at hone at the tine

of the alleged offenses. The Eighth Circuit concluded that

Washi ngton’s testinmony woul d not have altered the verdict.
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Here, Peterka had testified in the notion to suppress in this
case. (T. Il 313). Additionally, the defendant testified at
t he penalty phase. Furt hernore, he was present when the jury
instruction regarding his not testifying was discussed. The
inplication of this jury instruction is that the defendant has
the right to testify. He had a prior crimnal record. He had
been i nforned by a prior judge and by previous counsel about his
right to testify at trial in the prior case. All that matters
is that defendant was aware of his right to testify, the source
of that information does not matter. \Whether counsel inforned
him or not, Peterka knew of this right. It defies belief to
think that Peterka knew he could testify at the nmotion to
suppress hearing and at the penalty phase, but thought that he
could not testify at the guilt phase. What did he think the
jury instruction neant?

Here, as in Wshington, there was no prejudice because
Peterka s videotaped confession was played for the jury.
Peterka placed his version of events in front of the jury
wi t hout bei ng subjected to cross-exan nation by the prosecutor.
Counsel’s bold assertion that they jury “certainly would have
believed himand returned a verdict of |less than first degree
mur der” does not explain why the jury, who heard his version on
vi deot ape and did not believe it, would have believed Peterka s
version if presented live. IB at 59.

Col | ateral counsel’s assertions of ineffectiveness are
contradictory. First, she clains that trial counsel was

ineffective for failing to inform Peterka of his right to
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testify and then she clainms that counsel was ineffective for
recommendi ng that Peterka not testify. Either trial counsel did
not informhis client of the right to testify or trial counsel
recommended that Peterka not testify (thereby inplicitly
inform ng himof the right). He cannot have been ineffective
both ways. The claimin the trial court was that trial counsel
did not inform him of his right to testify and Peterka is
limted to that claimon appeal.

In an abundance of caution, the State w Il address the
alternative, albeit inconsistent, claim of ineffectiveness.
Trial counsel was not ineffective for advising Peterka not to
testify at the guilt phase. Collateral counsel argues that it
made no sense to advi se Peterka not to testify because his prior
Nebraska theft convictions had already been introduced by the
State as the motive for the nurder. 1B at 58. Trial counsel’s
“basic” reason for advising Peterka not to testify was that his
version was going to be presented to his jury via his statenents
and there was nothing that needed to be added. As trial counsel
noted, this permtted the defendant to present his defense in
his own words wi thout being cross-exam ned. Collateral counsel
attacks the trial counsel’ s additional explanations but not this
one which was trial counsel’s main reason for this advice.
Moreover, while Peterka's prior Nebraska convictions were
already in evidence, if he had testified he could have opened
the door to his prior juvenile convictions being introduced.
| ndeed, this is exactly what happened when his nother testified

during penalty phase that he was a loving and caring child.
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Peterka, 640 So.2d at 70. VWile Peterka s version was
consistent to counsel and the police, it may not have been so
consi stent under a seasoned prosecutor’s cross-exam nation. (EH
Vol VI 360). Thus, counsel was not ineffective for failing to
inform Peteraka of his right to testify at the guilt phase or

for advising Peterka not to testify at the guilt phase.
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| SSUE |11
DID THE TRI AL COURT PROPERLY FIND TRI AL COUNSEL
WAS NOT | NEFFECTIVE FOR FAILING TO PRESENT
MTIGATING EVIDENCE OF H'S SERVICE IN THE
NATI ONAL GUARD AND GOOD CONDUCT I N JAIL AT THE
PENALTY PHASE? (Rest at ed)

Peterka asserts that his trial counsel was ineffective for
failing to present mtigating evidence of his service in the
Nati onal Guard and good conduct in jail at the penalty phase.
Most of the mtigating evidence, such as his relationships with
his famly, prior peaceful behavior within his famly and prior
good deeds, was, in fact, presented to the jury during penalty
phase. The National Guard service was nentioned at the penalty
phase but counsel made a tactical decision not to focus on his
mlitary service because Peterka had commtted a crinme | eading
to his discharge while he was in the National Guard. As counsel
testified at the evidentiary hearing, he was dealing with a jury
froma mlitary area which would view commtting a crinme while
in the service as besmrching the mlitary. The nodel inmate
evidence was not available to counsel because the escape
occurred after the penalty phase. Nor was counsel ineffective
for failing to present the escape to the judge. Peterka never
i nfformed counsel of the escape. Thus, the trial court properly

denied this ineffectiveness claim following the evidentiary

heari ng.

The trial court’s ruling

The trial court found:

The Def endant al |l eges ineffective assistance of counsel
because his trial counsel did not present certain
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m tigation evidence of his mlitary record, jail behavior,
relationships with his famly, prior peaceful behavior
within his famly and prior good deeds. The Def endant
argues that the cunulative effect of his trial counsel’s
failure to present this mtigating evidence entitles him
to a new penalty phase. This allegation fails to
establish either prong of the two prong test under
Strickland v. Washington, 466 U.S. 668 (1984). To have
merit under Strickland, a defendant nust show counsel’s
performance was deficient, which requires a show ng that
counsel made errors so serious that counsel was not
functioning as the counsel guaranteed by the Sixth
Amendment and that the deficient performance prejudiced
t he def endant.

As to the allegation that trial counsel was ineffective
for failing to present penalty phase evidence of his
commendat i ons and | eadershi p during his one year tenure in
the M nnesota National Guard, the Court finds that the
performance of M. Harllee was not deficient nor was there
any resulting prejudice to the Defendant.!®

M. Harllee testified that with the assistance of Bil
Graham I nvestigator for the Okal oosa County of the Public
Def ender, that he prepared for the penalty phase for

approximtely three to four nonths prior to trial. (/g
Harll ee net with the Defendant, spoke to his famly over
the phone, as well as, net with them in person in

preparation of the penalty phase. Further, a detailed 30-
40 page questionnaire was prepared with the Defendant’s
assi stance, which provided personal information of the
Def endant . M. Harllee testified that he was al nost
positive that the public defender’s questionnaire
adm ni stered to the Defendant had a space for mlitary
background or mlitary history. This questionnaire along
with the public defender’s intake form and conversations
with the Def endant and his fam |y provided the information
and basis for the presentation of mtigation evidence.
Thus, the Defendant was asked about his mlitary record
nont hs before his trial and if the defense team was
unaware of any details of his mlitary service, M.
Pet erka chose not to provide the information.

Further, M. Harllee testified that the decision to not
put Peterka’s mlitary background into the case was a
tactical decision based on the fact that the Defendant had
committed illegal acts while in the mlitary which led to
his general discharge under honorable conditions. I n
additi on, one penalty phase witness had already testified
that the Defendant had been in the National Guard;

8 As to the allegations raised in these clains, the Court

has considered the testinmony of Mark Harllee, Esqg., Earl D.
Lovel ess, Esq., and investigator Bill G ahamthat was presented
during the evidentiary hearing. Evidentiary hearing transcript,
Vol. Il and I11.
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therefore, M. Harllee made the decision not to present
any further mlitary record evidence since the State could
destroy the positive inpact of the fact that the Defendant
had served in the National Guard by presenting evidence of
the acts that brought about his discharge from the
mlitary.

Thus, trial counsel made a reasoned tactical decision
that was not deficient under the Strickland two prong
test, and any om ssion regarding M. Peterka’'s mlitary
service did not prejudice the Defendant in light of the
aggravating and mtigating factors that were presented
during the penalty phase of the trial.

As to the allegation that Defendant’s trial counsel was
ineffective for failing to present evidence during the
penalty phase that M. Peterka was a nodel inmate, both
attorneys for the Defendant testified that if there had
been any evidence of good jail conduct that they would
have presented it. The Defendant called Lt. Allen Atkins’
to testify as to his conduct as an inmate.' Lt. Atkins
had to testify from nmenory since the jail records
regarding Peterka's incarceration had been destroyed
pursuant to standard jail procedure. Lt. Atkins could not
specifically recall Peterka s conduct, but described him
fromnmenory as being “a little better” than other inmates
who were charged with nurder or were considered violent.
However, Lt. Atkins could not recall any specific behavior
or incident that would make the Defendant any different
than any other inmate “trying to act properly.” The
Rebuttal Closing Argunent of the Defendant argues that
“despite the passage of tinme . . . Lt. Atkins renenbered
Dan Peterka.” | ndeed, Lt. Atkins did remenber a first
degree murder i nmate; however, his nenory of the Defendant
is vague and to inply that his testinony provides evi dence
of mtigation that existed at the time of the trial
penalty phase is specul ative.

The Def endant further argues that trial counsel rendered
i neffective assistance of counsel for failure to present
evi dence that he refused to participate in an escape.
However, M. Peterka testified that the incident occurred
after the jury penalty phase; thus, this evidence would

not have had any i npact on the jury' s penalty
recommendation.®  Furthernmore, the Defendant testified
that he did not tell his attorneys about the escape

attenpt and his decision not to participate in the escape;
t hus, the Defendant is responsible for failing to provide
his attorneys with this information.?

19 Evidentiary hearing transcript, Vol. IIl, P. 490-499.
20 Evi dentiary hearing transcript, Vol. |, P. 195-196.
2l Evidentiary hearing transcript, Vol. Il, P. 207.
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The Court finds that the Defendant’s trial counsel did
not render ineffective assistance of counsel for failing
to present evidence of nodel jail conduct in mtigation.
The Court specifically finds the testinmny of M. Harll ee
and M. Loveless to be credible and that they would have
present ed evidence beneficial to the Defendant if it had
In fact existed. Further, there is no reasonable
probability that the outconme would have been different
even if evidence had been presented that Peterka had been
a nmodel inmate and chose not to participate in an escape
attenpt in light of the overwhel m ng evidence presented
during the trial proceedings.

(PCR Vol . 111 584-587)(footnotes included but renunbered).

Trial

The defendant’s girlfriend from Nebraska, Cindy Rush,
testified at the penalty phase. During her testinmony, she
menti oned in passing that the def endant had been in the National
Guard. (T. X 1882). She also testified to his |[|oving
relationship with his siblings. (T. X 1882). She also testified
to his nursing a dog with a broken leg and a fam |y cat that had
been hit by a car. (T. X 1885). She described him as a good
person. (T. X 1885). Connie LeConpte, whose fam |y Peterka had
lived with, testified that he was |i ke a daddy to her two little
girls. (T. X 1876). She testified that Peterka took care of her
children when she had to have an energency operation, that he
gave her noney for a car when her car was repossessed, he bought
things for the new baby when needed and he “woul d give you the
shirt off his back” (T. X 1877) Hi s not her, Linda Peterka

al so testified about his loving relationship with his brothers

and sisters and how he taught his brother to play baseball. (T.
X 1889). She testified about how his seven-year-old sister
cries about him (T. X 1891). She testified about his

-44-



grandparents, aunts & uncles and his cousins who Iove him (T.
X 1893). His nother also testified that Peterka’ s father could
not testify during the penalty phase because he suffered a heart
attack. (T. X 1894). She then testified about his relationship
with his father. (T. X 1895). She testified that he was “good”
and “his whole famly loves him'. (T. X 1896). She al so
testified that while he had prior juvenile convictions, the

crimes were not violent. (T. X 1903).

Evi denti ary hearing testinony

At the evidentiary hearing, Peterka testified that he was
never asked about his National Guard service when he testified
at the penalty phase. (EH V 192). Peterka then testified as to
a commendation he received for being a platoon |eader in basic
training and the class |eader in advanced i ndividual training
while in the National Guard (EH V 196). The commrendati on was
i ntroduced as defense exhibit #4. (EH V 196; EH V 18). Hi s
general discharge fromthe National Guard was al so i ntroduced as
def ense exhibit #1. (EH V 17). However, he was discharged from
the National Guard because of his Nebraska conviction. (EH VI
205) . %

Mark Harllee, penalty phase trial counsel, testified that
normally any mitigation related to mlitary service should be

present ed because the area where the trial was conducted was a

22 Chief Investigator Graham of the PD's office also
testified that the reason Peterka was discharged from the
National Guard was he had been sentenced to prison for
burglaries he comnmtted while in the National Guard. (EH VII
547- 548)
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mlitary area. (EH VI 230). However, he also testified that
because Peterka s discharge from the M nnesota National Guard
was based on fact that he was going to be sent to prison based

on his Nebraska conviction, there was a “negative” side to the

mlitary service mtigation. (EH VI 229-230). If a defendant
engaged in illegal conduct while being in the mlitary, this
type of mtigation “could actually cut against you”. (EH VI
230). The prosecutor noted that if penalty phase counsel had

introduced mlitary service as a mtigator, he would have
attacked the weight of the mtigation by pointing out that
Peterka had to be discharged from the mlitary based on his
illegal conduct while inthe mlitary and penalty phase counsel
responded: “I woul d expect nothing |ess fromyou.” (EH VI 230).
Penal ty phase counsel testified that his decision today, as well
as eleven years ago, would be not to introduce the military
service mtigation. (EH VI 230). During cross-exam nation

penalty phase counsel testified that it was a tactical decision
not to present the mlitary service mtigation. (EH VI 258). He
explained that “this is a very heavy mlitary area” with many
retired mlitary people. (EH VI 258). Jurors, with a mlitary
background, normally, are inpressed with a good record in
mlitary service; however, it could have a negative inpact with
such jurors if a defendant commtted crines while in the
mlitary. (EH VI 258). Such conduct could be viewed as
“besm rching the nane of the mlitary.” (EH VI 259). Penal ty
phase counsel admtted that he did not think the crinmes were

commtted while Peterka was on duty. (EH VI 259). Collatera
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counsel asked penalty phase counsel to explain the downside of
presenting mlitary service as mtigation when they had
stipulated to the under sentence of inprisonnment aggravator. (EH
VI 259). Penalty phase counsel noted that the mlitary service
was nmentioned by one witness during the penalty phase. (EH VI
259). Penalty phase counsel decided to leave it at that,
fearing that if the mlitary service was highlighted, the
prosecutor would “cone back and destroy” it. (EH VI 259-260).
He did not recall presenting any evidence regarding Peterka's
mlitary commendations. (EH VI 260). Penalty phase counsel
expl ai ned, that while he was not famliar with mlitary matters,
co-counsel was an ex-mlitary person who knew the difference
bet ween an honorabl e and a di shonorabl e di scharge. (EH VI 285-
286) . The judge, who was an “old mlitary fellow hinself,
noted that it was a general discharge wunder honorable
conditions. (EH VI 286). Penalty phase counsel noted that they
woul d have to explain the general discharge which is why they
“didn’t bring out nmore”. (EH VI 286). On re-direct, penalty
phase counsel testified that being kicked out of the service
early because you were committing felony crimes would have an
“extrenely negative inpact.” (EH VI 289). Penalty phase counsel
noted from his experience living in this area, “disgracing the
mlitary was about the worst thing you could do.”

GQuilt phase counsel, PD Lovel ess, testified that he was aware
of Peterka’'s mlitary service in the National Guard. (EH VI
326). Prior to law school, guilt phase counsel was in the

Marine Corp for ten years. (EH VI 328). He was a captain and
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served on the discharge boards. (EH VI 328-329). General
di scharges are often given in lieu of further disciplinary
actions. (EH VI 329).

Peterka testified that he was never asked about his conduct
while in jail awaiting trial at the penalty phase. (EH V 192-
193). He testified that he had no disciplinary reports during
the ten nmonths he was in jail. (EH V 193). Peterka also
testified regardi ng an escape by his three cell mtes. (EH YV 194-
195). He refused to participate in the escape. (EH V 195).
However, Peterka could not recall the names of any of his
cellmtes. (EH VI 206). The escape occurred after the penalty
phase but prior to the final sentencing. (EH V 195-196). Peterka
admtted, at the evidentiary hearing, that he never inforned
counsel of the escape. (EH VI 207-208). He “just assuned they
knew because of all the fuss” at the jail and the newspaper
accounts. (EH VI 207-208).

Lt . Atkins of the Okaloosa County jail testified at the
evidentiary hearing. (EH VIl 490). He worked at the county jail
when Peterka was an inmate. (EH VIl 491). Peterka did not cause
any problens that he could renenmber. (EH VII 492). The | ai
records from this period of time were destroyed. (EH VII
494,496).% Peterka's conduct was “maybe a little better than
normal .” (EH VIl 494, 499). Peterka was courteous to the officers

whi ch nakes the officer’s job easier. (EH VIl 497). He could not

22 Martha Shurgot, who maintains the inmate records at the
county jail, testified that the inmate records fromthis peri od
of time were destroyed as a routine adm nistrative practice. (EH
VI 499-504).
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recall any particular incident that would cast Peterka in a
better light than an ordinary inmate. (EH VIl 496). Lt. Atkins
believed that he would recall any successful escape that
occurred during this period and he did not recall any such
escape. (EH VI 494-495). Peterka was housed in the downstairs
with other maximum security inmates, such as other nmurder
suspects. (EH VI 495, 498).

Mark Harllee, trial penalty phase counsel, testified that he
di d not have an i ndependent recoll ection of any di scussi on about
whet her to present jail conduct as mtigation. (EH VI 231). He
knew that good jail conduct could be considered as mtigation
evi dence and had used such conduct as mtigation “many tinmes”.
(EH VI 231, 276). Penalty phase counsel did not automatically
present good jail conduct as mtigation based nerely on the | ack
of DRs while in jail. (EH VI 231-232). He thought that he would
have presented such evidence if he had it. (EH VI 277). Penalty
phase counsel was not aware of the escape attenpt that Peterka
claimed he did not participate in. (EH VI 232). Penalty phase
counsel thought he would recall the escape if he had been
informed of it. (EH VI 232-233). On cross-exan nation, he again
did not think he ever heard anything about the escape.(EH VI
274) .

Gui |t phase counsel, PD Lovel ess, testified that he was aware
that good jail conduct was considered mtigating evidence
al t hough he had never presented it before. (EH VI 321, VII 426).
He has his “doubts about how it’s received by a jury” (EH VII

427). He was certain he would have considered good jail
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conduct, but did not testify that he would have presented it.
(EH VI 321). He could not recall consideration of this type of
mtigation. (EH VI 322). He has considered it in “virtually
every case” he has had, but has never used it. (EH VI 323). His
normal course of conduct would be to ook intoit. (EH VI 323).
He was not aware of the escape. (EH VI 325). He woul d have
presented the escape if he had been aware of it. (EH VI 325).
He could not have had any know edge of the escape or he would

have wused it in his sentencing nmenorandum (EH VI 323).

Chi ef Investigator Gaham of the PD's office also testified.
He explained that the form the PD's office used in 1989 for
mtigation contained a line for mlitary service. (EH VIl 518).
The formalso contained a line for jail conduct. (EH VIl 522).

He al so was not aware of the escape. (EH VII 529-530).

Merits

Peterka s relationships with his famly, his prior peaceful
behavior within his famly, and prior good deeds were presented
during the penalty phase. The defendant’s girlfriend from
Nebraska, Cindy Rush; Connie LeConpte, whose fam |y Peterka had
lived with; and his nother, Linda Peterka all testified at the
penalty phase as to the information. As penalty phase counsel
testified at the evidentiary hearing, he wanted the jury to know
t hat Peterka was |oved by his famly so they would not vote for

the death penalty and this was the only violent act Peterka had
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commtted. (EH VI 292-293). Penalty phase counsel presented
Peterka’ s nother and girlfriend who testified that was he was
good person who hel ped animals. (EH VI 292-293). He renenbered
several jurors crying during penalty phase when Peterka’ s nother
pled for nmercy. (EH VI 293). Trial counsel cannot be
ineffective for failing to present mtigating evidence that he,
in fact, presented. Atwater v. State, 788 So. 2d 223, 233 (Fla.
2001) (rejecting an ineffectiveness claimfor failing to present
mtigati on because Atwater's personal and famly history were,
in fact, presented in the penalty phase); Downs v. State, 740
So. 2d 506, 515-16 (Fla. 1999)(rejecting an ineffective
assi stance of counsel claimfor failing to present mtigation
evi dence because nmost, if not all, of the evidence was, in fact,
present ed) .

Trial counsel testified that he did not want to focus or
hi ghli ght the National Guard because the trial was conducted in
a heavily mlitary area and jurors with a mlitary background
would view commtting crinme while in the mlitary as
“besmrching the name of the mlitary.” (EH VI 259). Coll ateral
counsel argues that trial counsel’s explanation “does not make
sense” and was “unreasonabl e’ because Peterka did not commt the
crime on the base and because the jury had al ready heard about
t he Nebraska conviction. IB at 65-66. While the jury had
al ready heard about the conviction, they did not know this
conviction was the reason for his general discharge from the
Nati onal Guard. Mor eover, regardl ess of whether he commtted

the crime on the mlitary base itself, the crime occurred while
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he was in the National Guard and was the cause of his discharge.
The disgrace to the mlitary occurs because he is in the
mlitary, not based on the geographical |ocation of the crine.
Whil e collateral counsel may think this is a distinction that
would matter to the jury, penalty phase counsel, who had
experience trying cases in front of juries fromthis particular
area, did not. Penalty phase counsel noted, fromhis experience
living in this area, “disgracing that mlitary was about the
wor st thing you could do.” (EH VI 290). While acknow edgi ng the
trial occurred in a “heavily populated mlitary area”
col |l ateral counsel basically argues that it was worth the ri sk.
This is not ineffectiveness; rather, this is a disagreenent
about trial strategy between trial counsel and collateral
counsel. Collateral counsel sinply has a different view of the
value of this evidence versus the risks than penalty phase
counsel .

Furthernore, his mlitary service with the National Guard was
menti oned in passing during the penalty phase, and penalty phase
counsel thought it was better to plant this seed with the jury
wi t hout focusing on it because focusing on it woul d provoke the
prosecutor into “destroying” it by introducing evidence that the
reason Peterka was discharged fromthe mlitary was that he was
going to be serving a prison sentence for a crine he conmtted
while in the mlitary. This is a reasonable tactical decision
i mune to an ineffectiveness attack. Downs v. State, 453 So. 2d
1102, 1108 (Fla. 1984)(explaining that strategic or tactical

deci sions by counsel made after a thorough investigation are

-52-



"virtually unchal | engeable."); Bolender v. Singletary, 16 F.3d
1547, 1557 (11t" Cir. 1994) (explaining that a lawyer's election
not to present mtigating evidence is a tactical choice accorded
a strong presunption of correctness which is "virtually
unchal | engeabl e."). As penalty phase counsel testified, today,
as at the time of trial, he would not introduce this evidence
for tactical reasons.

Nor is there any prejudice. This is not conpelling
mtigation. Peterka’s mlitary service consisted of the total of
one year in a state National Guard.* He was not in a conbat or
in any danger. Presenting his commendations while in the
mlitary, especially when off set by the fact he was di scharged
for commtting a crine while in the mlitary, would not have
changed the jury’'s death recomendation into a Ilife
reconmendati on.

The escape occurred after the penalty phase, but prior to
sent enci ng. Counsel cannot be deenmed to be ineffective for
failing to present evidence that did not exist at the tine of
t he penalty phase. People ex rel. Carey v. Rosin, 387 N E. 2d
692, 695 (Ill. 1979)(rejecting an ineffective assistance of
counsel claim based upon his counsel’s failure to present
def endant’ s post-conviction behavi or which did not exist at the
ti me because “effective assistance of counsel does not include

the ability to foretell the future”). So, this claimis limted

24 Peterka’'s commitment to the National Guard was for a

total of 8 years; however, he served only a portion of this
comm tment before he was discharged because he was going to
prison. (EH VI 205).
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to ineffectiveness for failing to present his lack of
participation in the escape to the judge. However, Peterka
admtted at the evidentiary hearing that he never inforned
counsel of the escape. (EH VI 207-208). Counsel cannot be
ineffective for failing to present evidence that his client
never told him about. Counsel had no reasonable neans of
di scovering this type of mtigation w thout being informed of
Peterka s lack of participation in the escape at this |late date
wi t hout Peterka hinself disclosingit. It is not reasonable for
Peterka to assunme that counsel would discover this informtion
on his own. Moreover, Peterka should have been aware from the
PD's mtigation formthat this is the type of thing he should
have told counsel. Thus, there is no deficient performnce
because counsel cannot be expected to present evidence that his
client did not tell him about.

Furthernore, there is no prejudice. While PD Lovel ess
testified that he woul d have used the Skipper® mitigation if he
had known about it, he also testified that while he has
i nvestigated such mtigation in nearly every case, he has never
presented it because he doubts the effect of this type of
mtigation on a jury. I n Skipper, the prosecutor argued in
closing that the defendant woul d pose disciplinary problens if
sentenced to life and would likely rape other prisoners. Here,
unl i ke Skipper, the prosecutor did not make a future

dangerousness argunent. Trial counsel did not need to rebut a

25 Ski pper v. South Carolina, 476 U.S. 1, 106 S. Ct. 1669,
90 L. Ed. 2d 1 (1986),
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future dangerous argunent in the case. This mtigation, when
conpared to the five aggravators, which included CCP and under
sentence of inprisonnent, would not have changed the judge’'s
decision to sentence Peterka to death. Peterka killed the
victimas part of a schene to assune the victinmis identity to
avoi d his pending prison sentence. Thus, there is no prejudice

and the trial court properly found no ineffectiveness. ?®

26 Collateral counsel faults trial counsel for failing to
prevent Peterka's juvenile record from being admtted. | B at
72. Peterka’s nmother testified at the penalty phase that he was
close to his famly, hel ped others and was good. Pet er ka, 640
So.2d 70. The trial court ruled that this opened the door to
Peterka s prior juvenile records. Trial counsel did not open the
door to this evidence, as this Court so held in the direct
appeal . Peterka, 640 So.2d 70. Trial counsel cannot be bl aned
for the trial court’s erroneous ruling. State v. Lewis, 838 So.
2d 1102, 1118 (Fla. 2002)(noting that where defense counsel
raised this very objection with the trial court, which ruled
adversely to him counsel was not ineffective).
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| SSUE |V
DID THE TRI AL COURT PROPERLY FIND TRI AL COUNSEL
WAS NOT | NEFFECTIVE DURI NG JURY SELECTI ON?
(Rest at ed)

Pet erka asserts that trial counsel was ineffective during jury
sel ection when he failed to challenge prospective jurors for
cause. The State respectfully disagrees. There is no deficient
performance. None of the “for cause” chall enges woul d have been
granted and counsel is not ineffective for recognizing this.
Nor is there any prejudice. Peterka was tried by a fair and

inpartial jury. Therefore, the trial court properly denied this

claimof ineffectiveness follow ng the evidentiary hearing.

The trial court’s ruling

The trial court rul ed:

I n ground one of the notion, the Defendant all eges that
he was denied the effective assistance of counsel during
voir dire exam nation of the prospective jury in violation
of his Sixth, Eighth, and Fourteenth Amendnment rights. As
to the allegations set out in paragraphs C(1)(a), (1), and
(m, the record conclusively denponstrates that the
Defendant is not entitled to relief on these clains.
Specifically, the claim raised in paragraph C(1)(a) is
refuted by the trial transcript.? Trial counsel was not
ineffective for failing to challenge juror Monroe for
cause. Juror Monroe indicated that she would follow the
| aw and under stood the definition of premeditation. Claim
C(1)(1) is refuted by the trial transcript.?® Juror King
stated that he could put aside the information he had
acquired pretrial from the media and could return a
verdi ct based solely on the evidence; therefore, tria
counsel did not render ineffective assistance of counsel

27 Trial Transcript, P. 561-562, attached hereto as Exhibit
13 B" .

28 Trial Transcript, P. 407-408, attached hereto as Exhibit
“C’. Exhibit Ccontains P. 404-421 and will be referenced under
ClaimC(1)(l), whichis also an all egation regarding ineffective
assi stance of counsel regarding juror King.
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for failure to challenge juror King for cause. Claim
C(1)(m asserts that trial counsel was ineffective for
failing to object to the Court’s decision to excuse for
cause prospective juror Piccorossi. This allegation is
procedurally barred from consideration for that reason
that the Defendant raised excusing Piccorossi on direct
appeal and the Florida Suprenme Court found that the tri al
court did not abuse its discretion in excusing Piccorossi
for cause. Peterka v. State, 640 So.2d 59, 65-66 (Fla
1994). However, even if counsel could have or shoul d have
obj ected, the Defendant cannot denonstrate deficiency or
prejudice to satisfy the requirements of Strickland v.
Washi ngt on, 466 U.S. 668 (1984), since the Florida Suprene
Court found the basic claimon appeal to be without nerit.

Claims C(1)(b) through (k) were heard during the
evi dentiary hearing.

As to Claim C(1l)(b) alleging ineffective assistance of
counsel for failing to challenge juror Revolinsky for
cause, the Defendant is not entitled to relief on this
claim Contrary to the Defendant’s assertion that tria
counsel failed to address the juror’s response regarding
whet her or not a prior crimnal record would affect his
verdict, trial counsel did indeed address this remark by
asking juror Revolinsky whether his opinion was “that
t hese charges should be based on the evidence of these

charges . . . and not on what a person m ght have done in
the past?’? Juror Revolinsky did response “that could
fall under the aggravating things;”% however, he did

correctly response that he could base his verdict on the
evi dence presented.* Thus, juror Revolinsky’'s response
did not indicate that he wuld apply aggravators
overbroadly. It was an indication that he understood that
prior crimnal history should not play a role in
determ ning the guilt of the defendant. Additionally, the
prosecutor stated that the judge would give the jury a
i st of aggravating circunstances that they woul d consi der
in this case;* and, the judge did in fact properly
instruct the jury during the penalty phase as to the
aggravating circumstances in this case.® Thus, trial
counsel did not render ineffective assistance of counsel
for failing to challenge this juror for cause; and, there
was no prejudice to the Defendant. Furthernmore, during

22 Trial Transcript, P. 617, attached hereto as Exhibit “D".
30 1.
3 1d.
32 Trial Transcript, P. 612, attached hereto as Exhibit “E".

3% Trial Transcript, P. 1905-1935, attached hereto as
Exhibit “F".
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t he evidentiary hearing M. Loveless testified that he did
not want to go into the Defendant’s prior convictions with
this juror since there were notions in |imne pending
ai med at preventing disclosure of the prior convictions.
M. Loveless nmade a reasoned tactical decision not to
di scuss the prior convictions any further with this juror
and did not render ineffective assistance of counsel.

Ground C(1)(c) alleges ineffective assi stance of counsel
for failure to challenge juror Tomson for cause. The
record conclusively denonstrates that the Defendant is
entitled to no relief on this claim Juror Tomson was
rehabilitated by the prosecution and indicated that he
understood the reasonable doubt burden and could
accurately follow the |aw regarding reasonable doubt.?®
Thus, the Defendant’s counsel’s performance was not
deficient nor did it prejudice the Defendant.

Ground (O (1)(d) argues that trial counsel failed to
chal | enge prospective jurors for cause who were “clearly
bi ased” and failed to request perenptory challenges to
di squalify objectionable jurors. Specifically, the
Def endant asserts that juror Parker was predi sposed to
i npose the death penalty and trial counsel used a
perenptory instead of challenging this juror for cause.
In response to questioning by M. Lovel ess, Juror Parker
stated that he would set aside his personal beliefs and
follow the law. ®*®  Thus, juror Parker was not clearly
bi ased and the record conclusively denonstrates that the
Def endant is not entitled to relief regarding this claim

As to the allegation that juror White should have been
chal l enged for cause by trial counsel as stated in Claim
C(1)(e), the record conclusively denonstrates that the
Def endant is not entitled to relief on this claim Juror
VWite stated that she wunderstood that an arrest was
nothing more than that and not an indication of guilt.?®
Further, she stated that she understood and coul d consi der
al | degrees of nurder.®

Claim C(1)(f) asserts that trial counsel failed to
object to the court’s “vague definition of aggravating
ci rcumst ances. Agai n, t he record concl usi vel y
denmonstrates that the Defendant is entitled to no relief
on this claim The prosecutor told juror King that the

34 Evidentiary hearing transcript, Vol. II, P. 341-342.
% Trial Transcript, P. 716, attached hereto as Exhibit “G’.

% Trial Transcript, P. 495-496, attached hereto as Exhibit
13 HH .

3" Trial Transcript, P. 648-651, attached hereto as Exhibit

T
3% 1d.
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Court would instruct the jury as to what things could be
considered as an aggravating C|rcunstance and she
i ndi cated that she would follow the |aw. ** Moreover, the
trial court d|d properly instruct the jury during the
penal ty phase.*

ClaimC(1)(g) allegingineffective assi stance of counsel
for failing to challenge juror Martin for cause is
conclusively refuted by the record. The prosecutor
expl ained to Juror Martin that the judge would give a |list
of what aggravating circunmstances existed in this case and
she stated that she understood and could followthe | aw. *

ClaimC(1)(h) allegingineffective assi stance of counsel
for failing to challenge juror Wtson for cause is
conclusively refuted by the record. Al t hough the
Def endant does correctly state in his notion the response
of juror Watson to M. Loveless’ question regarding
whet her there woul d be a penalty phase, he fails to state
the response of juror Watson to M. Lovel ess’ subsequent
question, whi ch was whet her he []juror Watson] expected t he
Def endant to be convicted of first degree nurder. 42 Juror
Wat son stated that he was “not saying that” he expected
t he Defendant to be convicted of first degree nmurder and
further indicated that he understood that the state had to
prove each and every elenent of the charge beyond a
reasonabl e doubt; therefore, there is no indication that
this juror had any bias against M. Peterka.*

In Clainms (1)(i) and (k), the Defendant alleges that
trial counsel failed to question prospective jurors about
their understanding of intent, prenmeditation, and their

attltudes toward the factual circunmstances of the case, as
well as, failed to inquire as to their understandi ng of
burden of proof and reasonable doubt. Defendant’s trial
counsel made a tactical decision as to how to best conduct
voir direin this case and was not ineffective in his voir
dire exam nation.*

As to Claim C(1)(j), the Defendant alleges deficient
performance of trial counsel for failing to inquire into

% Trial Transcript, P. 398-401, attached hereto as Exhibit

“J7.

40 See Exhibit F.

4 Trial Transcript, P. 962-965, attached hereto as Exhibit
“K”.

42 Trial Transcript, P. 915-916, attached hereto as Exhibit
1] L” .

431 d.

4 Evidentiary hearing transcript, Vol. Il, P. 337-340.
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the prospective jurors’ opinions about M. Peterka’'s
notive for fleeing Nebraska. Again, trial counsel was not
deficient in his performance. The Defendant’s trial
counsel made a reasoned tactical decision not to inquire
about the prospective jurors’ opinions regarding the
Def endant’s notive for fleeing Nebraska for the reason
that there were notions in |limne pending to keep this
i nformation out of evidence; thus, trial counsel did not
want to bring it to the attention of the jurors.®

ClaimC(1l)(l) asserts that trial counsel failed to nake
reasonabl e challenges for cause which was deficient
performance. Specifically, the Defendant alleges that
juror King denonstrated biases and an inability to put
t hese bi ases asi de and that counsel shoul d have chal | enged
this juror for cause. The record conclusively
denmonstrates that the Defendant is not entitled to relief
as to this claim Throughout questioning, juror King
i ndi cated that she did not have any biases toward the
Def endant . *°

(PCR Vol. 111 570-576) (footnotes included but renunbered).
Trial

During jury selection, guilt phase counsel challenged two
jurors for cause, M. Peters and M. Proehl. These “for cause”
chal | enges were deni ed. The defense used all ten perenptory
chal l enges during jury selection. (T. VI 1031; EH VI 337).
After using all ten perenptory challenges, trial counsel asked
for two additional perenptory challenges to replace the two he
used to strike M. Peters and M. Proehl. (T. VI 1031). The
trial court denied the request for additional perenptory
chal l enges. (T. VI 1031). The final jury included Joyce King,
Jill Monroe, M chael Revolinsky, John Tonson and Tamry Martin.
(T. VI 1093). Prospective juror Parker, prospective juror Wite
and prospective juror Watson never sat on the jury. (T. Vi

1093) .

“ Evidentiary hearing transcript, Vol. I, P. 341-342.
4 See Exhibit C
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Evi denti ary hearing testinony

At the evidentiary hearing, guilt phase counsel testified
regarding jury selection. (EH VI 336). He explained that voir
dire was conduct in a relatively small roomwhich gives counse
a “much better feel for the juror”. (EH VI 337). He testified
that he either requested a for cause chall enge when there was a
reasonabl e possibility it would be granted or preserved the
error by objection. (EH VI 338). He could not recall why he did
not explore the questions of firearms with nore than the one
juror. (EH VI 338-339). However, he noted that the firearm
i ssue was “six of one, half a dozen of the other” because jurors
who owned firearm would be good jurors during guilt phase
because they would support a self-defense theory; whereas,
jurors who did not own firearns would be good jurors during
penalty phase. (EH VI 339). He did not think he needed to
concentrate on the firearmissue. (EH VI 339). While he did not
remenber why he did not extensively question prospective juror
regardi ng preneditation, the burden of proof and reasonable
doubt, he noted from his prior experiences of jury selection
with this particular prosecutor was that the prosecutor “used to
take away all of our questions” (EH VI 339). He would only
clarify an answer that he felt was necessary when the prosecutor
covered these areas. (EH VIl 410). The prosecutor noted that he
usually extensively covered burden of proof and reasonable

doubt. (EH VI 340). Guilt phase counsel noted that when you're
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sitting virtually right next to the juror, you can nake
judgnments regarding them from observation that is better than
aski ng questions. (EH VI 340). Asking too nmany questions of the
jurors can make them look too good subjects the jurors to
chal l enges from the prosecutor. (EH VI 340). Quilt phase
counsel did not question the prospective jurors regarding their
views of Peterka's notive fleeing Nebraska because of his fear
of prison |ife because counsel had a number of notions in |imne
to exclude this evidence pending before the court. (EH VI 340).
Judge Fleet had ordered that counsel were not to discuss the
convictions during jury selection or opening statenents pending
his final ruling in these notions. (EH VI 341). He did not want
the jury infornmed of the underlying conviction but rather just
explored in general their feelings about prior convictions
wi t hout going any further into that area. (EH VI 342; EH VII
410). Trial counsel could not recall the reason he did not
attempt to strike juror Revolinsky for cause. (EH VII 406-407).
He woul d have made notes of jury selection for his files but the
files were lost in the flood. (EH VII 407). Nor could he recall
the reason he did not attenmpt to strike juror Tonson,
prospective juror Parker, prospective juror White, juror King or

juror Martin for cause without his notes. (EH Vol. VII 408-409).

Merits?

47 The defendant has the burden of establishing a prine
facie case of ineffectiveness. Reaves v. State, 826 So. 2d 932,
942 (Fla. 2002). Here, because of the delay between the trial
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There is no deficient performance. Trial counsel used all ten
perenptory challenges. Trial counsel was limted to for cause
chal | enges. None of the “for cause” chall enges woul d have been
granted. In Barnhill v. State, 834 So. 2d 836, 844 (Fla. 2002),
this Court rejected a claim that the trial court erred in
refusing to excuse at least two jurors for cause, thereby
forcing himto use his perenptory challenges to renove them
The Barnhill Court noted that the test for determning juror
conpetency is whether the juror can set aside any bias or
prejudi ce and render a verdict solely on the evidence presented
and the instructions on the |l aw given by the court. Bar nhi | |
834 So. 2d at 844, citing Lusk v. State, 446 So. 2d 1038, 1041
(Fla. 1984). The Barnhill Court noted, that in a death penalty
case, a juror is only unqualified based on his or her views on
capital punishnment, if he or she expresses an unyielding
conviction and rigidity toward the death penalty. Barnhill, 834
So. 2d at 844, citing Farina v. State, 680 So. 2d 392 (Fla.
1996). None of the jurors that actually sat on the jury that
Pet er ka now conpl ai ns about neet the test for juror bias. None
of the conplained about jurors refused to follow the |aw or

expressed an unyi el ding conviction and rigidity toward the death

and evidentiary hearing, as well as trial counsel’s |oss of
notes in the flood, counsel could not renmenber his reasons for
striking or not striking various jurors. Trial counsel’s jury
sel ection strategy cannot be deened unreasonable when trial
counsel cannot renmenber what that strategy was. Enforcing this
burden and ruling that a | ong delay causing trial counsel’s | oss
of nmenory results in an affirmance would encourage post-
conviction capital defendants to litigate these issues nore
qui ckly.
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penal ty.*® Juror Joyce King, Juror Jill Monroe, Juror M chae

Revol i nsky, Juror John Tonmson and Juror Tamry Martin were not

“ 1n Overton v. State, 801 So.2d 877, 893 (Fla. 2001), this
Court concluded that the trial <court did not abuse its
di scretion in denying a cause challenge as to a juror based on
his views towards the death penalty. The juror noted that he
favored the death penalty in cases where the defendant is found
guilty of first-degree nurder. However, after defense counsel
the State, and the trial court all explained the capital
sentencing schene and its bal ancing process to the juror, the
juror expressed great deference to the trial court's
instructions; stated that he would follow the | aw, abide by the
sentenci ng schene and could entertain the possibility of alife
recommendati on. See also Kearse v. State, 770 So.2d 1119, 1129
(Fla. 2000) (finding no abuse of discretionin refusing to excuse
a juror for cause where the juror expressed his belief in the
death penalty and his frustrations with the crimnal justice
systembut, when the capital sentencing process was explained to
him juror unequivocally stated that he would follow the |aw);
Bryant v. State, 656 So.2d 426, 428 (Fla. 1995) (concl udi ng that
the trial court did not err in denying cause chall enges where
five jurors who expressed a predisposition to inpose the death
penalty if the defendant was convicted of first-degree nurder
| ater stated that they would followthe court's instructions and
weigh the aggravating and mtigating factors to determ ne
whet her death was the appropriate sentence); Johnson v. State,
660 So.2d 637, 644 (Fla. 1995)(affirm ng a refusal to excuse for
cause a juror who had expressed favor toward the death penalty
but who later noted that she thought she could follow the
court's instruction with respect to sentencing); Reaves v.
State, 639 So.2d 1, 4 n.6 (Fla. 1994)(finding no abuse of
di scretion on denying cause challenges inrelationto two jurors
who initially expressed a willingness to automatically inpose
the death penalty but who, after hearing an explanation as to
t he process of wei ghi ng aggravati ng and mtigating
ci rcunst ances, acknow edged that they were capable of review ng
all of the evidence and following the court's instructions in
considering a proper punishment); Castro v. State, 644 So.2d
987, 990 (Fla. 1994)(finding no error in the trial court's
refusal to strike the prospective jurors for cause because of
their views on the death penalty which included the “reasonabl e
m sunder st andi ng” that the presumed sentence for first-degree
mur der was deat h but when advi sed that they were responsi ble for
wei ghi ng aggravating and mtigating factors, they indicated they
woul d be able to follow the | aw).
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subj ect to cause chall enges. Nei t her was prospective juror
Par ker, prospective juror White or prospective juror Watson.
Trial counsel is not deficient for recognizing that these for
cause challenges were futile. Thus, there was no deficient
performance.

Nor is there any prejudice. The cause chall enge would have
nmerely been deni ed. Nor was this trial court |likely to grant
gratuitously cause chall enges. The trial court had already

denied two “for <cause” challenges and a request for two
addi ti onal perenptory challenges. (T. VI 1031). The trial court
certainly was not going to gratuitously grant eight “for cause”
chal l enges or grant a request for ten additional perenmptory
chal | enges. Pet erka woul d have been tried in front of these
exact sanme jurors regardl ess of whether trial counsel made any
futile for cause challenges or not. Collateral counsel asserts
that the prejudice is that had counsel nmade these for cause
chal l enges, trial counsel would have been able to use his
perenptory chal l enges on other prospective jurors with whom he
felt unconfortable. 1B at 83. However, prejudice, in the
context of jury selection, nmeans that a biased juror remai ned on
the final jury, not a juror wth which Peterka was
“uncont ortabl e”. Unconfortable is not biased and does not
anmount to prejudice.

Prospective juror Parker never sat on the jury because he was

stricken perenptorily by trial counsel. |B at 80-81.* There

4 Prospective juror Parker stated that he would followthe
law. (T. 496). Mor eover, he repeatedly stated that he
understood that the death penalty was not automatic even if
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can be no prejudice regarding a prospective juror that never sat
on the final jury.* This same analysis applies to prospective
juror White and prospective juror Watson, both of whom also did
not sit on the actual jury. IB at 81-82.°% The trial court’s
characteri zati on of aggravating circunstances as those “above

and beyond normal” is perfectly proper. (T. Il 398). Moreover,

Peterka was guilty of preneditated murder. (T. 487-490).

0 Collateral counsel views perenptory challenges as an
i ndependent right. They are not. Perenptory challenges are a
fail safe system designed to cure the judge’ s erroneous deni al
of a challenge for cause. Perenmptory chall enges were devel oped
at a time in the common | aw when appeal s were a rarity. They
were designed to guarantee fair juries by curing erroneous
deni al s of cause challenges imediately at trial in the absence

of appellate review The only reason perenptory chall enges
exist is to ensure a fair and inpartial jury, they are not a
i ndependent right. |f a defendant was tried in front of a fair

and inpartial jury, he may not conplain about how he had to get
there. United States v. Martinez-Sal azar, 528 U.S. 304, 318-319,
120 S.C. 774, 783, 145 L.Ed.2d 792 (2000)(Scalia, J.,
concurring) (explaining that normal principles of waiver disable
a defendant from objecting on appeal to the seating of a juror
he was entirely able to prevent by the use of perenptory
chall enges and if a defendant had plenty of perenptories |eft,
but chose instead to allow a biased juror to sit on the panel
he has wai ved any claimof error because one of the purposes of
perenptory challenges is to enable the defendant to correct
judicial error in relation to “for cause” chall enges); But cf.
De La Rosa v. Zequeira, 659 So. 2d 239, 241 (Fla. 1995). A
def endant has no right to any particular nunber of “free”
perenptory chall enges, only a right to a fair jury.

°L  Prospective juror Watson clarified his statement about
going to a penalty phase that he was not saying that he expected
Peterka to be convicted of first degree nurder. (T. 915).
Moreover, he stated that he would be able to follow the |aw
regardi ng aggravating and mtigating circunstances. (T. 918-
919). Prospective juror Watson, in addition to stating that
sonetinmes self-defense is a cop-out, also stated that an arrest
was not hing nore than just that and she did not expect to find
Peterka guilty and would consider all degrees of nurder. (T.
649- 650)
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any problens relating to the trial court’s statenments regarding
aggravating circunmstance during jury selection was cured by the
final jury instruction covering aggravating circunstances. |B at
82.

Nor was trial counsel deficient for not further questioning
Juror King or the other jurors regarding the firearns. As trial
counsel testified at the evidentiary hearing, the firearmissue
was “six of one, half a dozen of the other”. He felt that
jurors who owned a firearm would be good jurors during guilt
phase because they woul d support a self-defense theory; whereas,
jurors who did not own firearns would be good jurors during
penalty phase. (EH VI 339). Counsel is not deficient for not
aski ng questions that cut both ways. Collateral counsel does
not address trial counsel’s stated reason for not further
guestioning the jurors onthis issue. This is a tactical choice
regarding jury selection that is inmune to an ineffectiveness
att ack.

Nor was counsel ineffective for not asking questions regardi ng
prenmedi tation, burden of proof and reasonable doubt when the
prosecutor had already explored these areas with the jurors.
There is no reason for both the prosecutor and defense counsel
to ask the sane questions. Nor is it likely that the tria
court would have allowed trial counsel to repeat the sane
guestions of the jurors that the prosecutor had just asked.
Therefore, the trial court properly ruled that trial counsel was

not ineffective during jury selection.
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| SSUE V

DID THE TRIAL COURT PROPERLY LIMT CUMJLATI VE
EVI DENCE AT THE EVI DENTI ARY HEARI NG? ( Rest at ed)

Pet erka next asserts that the trial court inproperly linmted
evi dence at the evidentiary hearing. Part of this evidence was
cunmul ati ve. It had already been presented at trial.
Evidentiary hearings are designed to elicit new evidence not
presented at trial. The brother was not qualified to testify as
to the nmeaning of Peterka’'s mlitary comendation. Pet er ka
testified as to its nmeaning at the evidentiary hearing.
Moreover, as the trial court noted, the mlitary comendati on
speaks for itself. Thus, the trial court properly limted the

evi dence at the evidentiary hearing.

The trial court’s ruling

At the start of the evidentiary hearing, collateral counsel
was introducing Peterka's mother. (EH Vol. V 9-10). The
prosecutor objected based on relevancy and that the testinony

was cunul ative because “all of this was testified to in the
prior penalty phase.” The judge expl ained that the focus of the
evidentiary hearing would be on what coul d have been presented
at trial but was not. Testinony already present was in the
record. The trial court restricted counsel from presenting
testimony that had previously been present and |imted counsel
to newtestinmony. Collateral counsel did not object; rather, he
stated: “All right, sir,”. (EH Vol. V 10). Ms. Peterka then
testified as to the famly and the defendant’s chil dhood. (EH

Vol . V 20-21). The trial court explained that the testinmony was
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cunul ative but stated if you're going to take five m nutes
that’s fine but the testinony could go for three days on this
one question. (EH Vol. V 22). Counsel told the trial court that
it probably won't take nore than five mnutes. The trial court
then i nformed counsel that he felt the testinony was cunul ati ve.
Counsel stated that his real point for this witness was her |ack
of preparation for the penalty phase. The prosecutor then
stated that he had no objection to | eadi ng questi ons bei ng asked
of the witness. (EH Vol. V 24). The trial court agreed and
i nformed counsel that he could ask | eadi ng questions. The tri al
court stated that “if you have prepared sonething that’s going
to get the Court’s attention, its tine for me to hear it” (EH
Vol . V 24). The trial court infornmed counsel that it was being
frank with counsel and that they needed to nove on. (EH Vol. V
25). Counsel agreed to nove on. The prosecutor on cross, asked
Ms. Peterka if she had testified about Peterka s violent nature
at trial and the judge immediately interrupted and then told
that prosecutor that this was also in the record. The judge
t hen asked counsel “do you guys not believe me? (EH Vol. V 27-
28). The judge then asked the prosecutor to nove on. (EH Vol.
V 28).

Peterka s nother testified at the evidentiary hearing that she
never consi dered bringing Peterka's brother to the trial because
he was younger, probably in school and she did not want to
expose him to the trial at that age. (EH Vol. V 36-37).
Peterka' s father testified at the evidentiary hearing that he

and his w fe decided not to involve the younger children in the
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trial. (EH Vol. V 90). While he also testified that trial
counsel did not suggest involving the siblings, the questioning
focused on Karyn, the ol dest daughter, as a potential penalty
phase wi tness. (EH Vol. V 92-93).

Ti not hy Peterka testified at the evidentiary hearing. (EH Vol.
VvV 110). He was a sergeant in the Unites States Marine Corps.
(EH Vol . V 111). He identified Exhibit #4 as a commendation for
out standi ng | eadership fromthe National Guard. (EH Vol. V 18,
111). The prosecutor objected to this witness qualifications
because the witness was not a nenber of the M nnesota National
Guard. (EH Vol. V 112). The prosecutor noted that the judge had
mlitary experience and could give it due weight. (EH Vol. V
112). The trial court sustained the objection explaining that
the witness was not qualified as an expert in mlitary
decorations. (EH Vol. V 112). The trial court noted that the
exhibit itself was in evidence and it was self-explanatory. (EH
Vol . V 113). Col | ateral counsel then proffered that Sgt.
Peterka woul d testify that it means that whoever receives it has
done something to stand out and that it was not a common
occurrence. (EH Vol. V 113). The trial court accepted the
proffer. On cross, TimPeterka testified that he did not attend
the trial because his parents were never told that it was not
necessary. (EH Vol. V 118).

Peterka testified as to the neani ng of the conmendation at the
evidentiary hearing. (EH Vol. V 196-198). M. Harll ee, who was

second chair and in charge of the penalty phase, testified that
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Peterka told himhe did not want his siblings involved. (EH Vol.
VI 241).

Pr eservati on

The issue of the Iimtation on Peterka s nother’s testinmony
at the evidentiary hearing was not preserved. Col | at er al
counsel did not object tothelimtation; rather, he agreed with
the limtation. Furthernore, when the judge | ater asked counsel
to nmove on, counsel agreed to do so. Nor did collateral counsel
make a proffer of the testinony regardi ng the background t hat he
t hought was being inproperly I|imted. This Court cannot
determine if the limtation was proper w thout know ng exactly
what testinmony was excl uded. Bl ackwood v. State, 777 So. 2d
399, 411 (Fla. 2000)(concluding issue of whether reports where
i nproperly excluded on the basis that they were cunul ative was
not preserved because no proffer of the reports was made citing
Lucas v. State, 568 So. 2d 18, 22 (Fla. 1990); Jacobs v.
Wai nwri ght, 450 So. 2d 200, 201 (Fla. 1984) and Finney v. State,
660 So. 2d 674, 684 (Fla. 1995)). The issue is not preserved.

Merits

Peterka s nother’s testimony was cunul ative. 1|t had al ready
been presented at trial. Evidentiary hearings are designed to
elicit new evidence not presented at trial. Collateral counsel
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m stakenly believes that a judge may not direct collateral
counsel in his presentation of evidence at an evidentiary
hearing conducted without a jury. \When no jury is present, a
judge may take charge by asking questions or, as in this case,
by directing counsel to get the Court’s attention now. This

Court routinely directs appellate counsel’s attention to certain

i ssues at oral argunment. There may be sone concern with such
directions at trial because a jury is present. A judge who
directs and controls an evidentiary hearing is still a neutra

and detached magi strate. Liteky v. United States, 510 U S. 540,
557, 127 L. Ed. 2d 474, 114 S. Ct. 1147 (1994)(observing
“judicial remarks during the course of atrial that are critical
or di sapproving of, or even hostile to, counsel, the parties, or
their cases, ordinarily do not support a bias or partiality

chal l enge” and that “[a] judge's ordinary efforts at courtroom

adm nistration -- even a stern and short-tenpered judge's
ordinary efforts at courtroom admnistration -- remain
i nmune.”). Judges are not robed nmummes. United States v.

Cheram e, 520 F.2d 325, 327 (5'" Cir. 1975) (appl audi ng the judge
for his exam nation of the government’s ballistic expert to

clarify the expert’s testinony to the jury and observing that “a
judge is nmore than a robed nmumry presiding at trial”).
Furthernmore, the judge also interrupted the prosecutor during
t he cross-exam nati on of nother because the judge thought that
the prosecutor’s question were also cunulative. (EH Vol. V 27-
28). The judge held the prosecutor to the sanme standard.

Peterka next conplaints that the trial court ruled, at the
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evidentiary hearing, that his brother was not qualified as an
expert in mlitary matters. I B at 83. Peterka’ s brother was not
avai l able at trial. Furthernore, Peterka had instructed penalty
phase counsel not to involve the brother. Porter v. State, 788
So. 2d 917 (Fla. 2001) (expl ai ni ng that a defense attorney i s not
ineffective for following his client’s instructions not to speak
to menbers of his family); Sims v. State, 602 So. 2d 1253, 1258
(Fla. 1992) (observing that counsel can be considered i neffective
for honoring the client’s w shes). Any limtation on his
testinmony at the evidentiary hearing is irrel evant because the
br ot her woul d not have testified at trial at all. Additionally,
as the trial court noted, the comendation was in evidence and
was sel f-explanatory. Moreover, the defendant testified as to
its meaning at sone length at the evidentiary hearing. (EH Vol.
V 196-198). Additionally, the judge was an “old mlitary
fellow hinmself. (EH VI 286). Thus, the trial court properly
limted the evidence.

Peterka' s reliance on Holland v. State, 503 So. 2d 1250, 1252
(Fla. 1987), is m splaced. Hol Il and held that the erroneous
denial of the right to an evidentiary hearing can never be
harm ess error for “the self-evident reason that a review ng
court does not know what that evidence would be.” Here, by
contrast, an evidentiary hearing was conduct ed.

Peterka’s reliance on Easter v. Endell, 37 F.3d 1343 (8" Cir.
1994), is equally m splaced. Easter concerned whether an issue
was procedurally barred from federal habeas review due to the

state’s total l|ack of post-conviction proceedings, not the
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adm ssibility of evidence at an evidentiary hearing. The Eighth
Circuit did not hold that the state’'s post-conviction
proceedi ngs were a viol ati on of due process; rather, they nerely
held that the federal habeas review was appropriate in these
circunstances. Easter, 37 F.3d at 1346 ("Wile Arkansas'
post-conviction procedures . . . are not in thenselves
constitutionally infirm +the question is whether they are
adequate to foreclose Easter's federal habeas cor pus
petition."). Thus, the trial <court properly limted the

evi dence and testinony at the evidentiary hearing.
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| SSUE VI

WHETHER COLLATERAL COUNSEL WAS | NEFFECTI VE?
(Rest at ed)

Pet erka asserts his collateral counsel was i neffective during
post-conviction litigation due to |lack of comruni cation and for
failing to present certain evidence at the evidentiary heari ng.
He asserts on appeal that his attorney had a conflict of

i nterest because he had fil ed a bar conpl ai nt agai nst col | ater al

counsel . There is no right to effective assistance of
col l ateral counsel. Nor is there any right to conflict-free
col l ateral counsel. Furthernore, |ack of communication is not
a conflict of interest. Nor does filing a bar conplaint create

an actual conflict. Conflict of interest is alegal termof art
limted solely to situations involving multiple clients.
Furthernmore, Peterka waived any right he had to conflict-free
col | ateral counsel. Thus, the trial court properly handled
coll ateral counsel’s notion to withdraw and Peterka’ s request to

di sm ss coll ateral counsel

The trial court’s ruling

Col | ateral counsel filed a mption to withdraw as counse
because the defendant had filed a bar conplaint against him
(Supp. R Vol. | 177). Collateral counsel asserted that this
put himin an “awkward position” and that he did not trust his
client and his client did not trust him (Supp. R Vol. Il 191).
During the hearing on the nmotion, the trial court asked the
defendant if he wshed to fire his attorney and Peterka

responded: “No, Your honor”. (Supp. R Vol. Il 201). The trial
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court then asked the defendant if he wanted M. Harper to remain

on the case and the defendant responded: “Yes, your honor”
(Supp. R Vol. 11 202). The defendant, after speaking wth
collateral counsel, stated that it “would be absolutely

satisfactory to ne to have M. Harper continue on as retained
counsel.” (Supp. R Vol. Il 205). Col | ateral counsel then
withdrew his notion to withdraw. (Supp. R Vol. Il 206). At a
| ater hearing held on February 1, 2001, collateral counsel
expl ai ned that there were sonme comruni cati on problens partly due
to distance and partly due to the prison adm nistration but that
Peterka was willing to sign the anmended notion which addressed
sone of the concerns in his pro se pleading and was willing to
agree to M. Harper’s continued representation. (Supp. R Vol.
Il 221-223). Peterka then withdrew his request to dism ss his
attorney. (Supp. R Vol. Il 223).

Merits

There is no constitutional right to effective assistance of
coll ateral counsel. King v. State, 808 So.2d 1237, 1245 (Fla.
2002) (rejecting a claim that postconviction counsel was
i neffective because a defendant has no constitutional right to
effective collateral counsel citing Murray v. G arratano, 492
us 1, 109 s. Ct. 2765, 106 L.Ed.2d 1 (1989), Pennsylvania v.
Finley, 481 U S. 551, 107 S.Ct. 1990, 95 L. Ed. 2d 539 (1987), and
Lanbrix v. State, 698 So.2d 247 (Fla.1996)).

The trial is the min event. VWi le no doubt sone tines

coll ateral proceedings involve inportant issues relating to
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guilt or innocence, this is not usually the case. Moreover, the
matter is better handled by professional requirenments for
registry counsel than by creating a constitutional right to
coll ateral counsel which would nerely create another |ayer of
review with its attendant del ays.

Peterka’ s reliance on Arbelaez v. Butterworth, 738 So. 2d 326,
(Fla. 1999), and Peede v. State, 748 So. 2d 253, 256, n.5 (Fla.
1999), is msplaced. His reliance on couple of wunpublished
orders from this Court is equally msplaced. This Court’s
comment in a footnote in Peede regarding the poor quality of the
initial brief in a particular case does not <create a
constitutional right to collateral counsel. Nor do unpublished
orders. Furthernore, both cases and both orders predate King,
supra, wherein this Court reaffirmed its |ong-standi ng position
that there is no constitutional right to collateral counsel.

Furt hernore, | ack of communi cati on or di fference over strategy
are not “conflicts of interest”. Conflicts of interest clains
are limted to multiple client situations. Mckens v. Taylor
535 U.S. 162, 122 S.Ct. 1237, 152 L.Ed.2d 291 (2002) (expl ai ni ng
t hat ethical conflicts, such as book deals and romantic
ent angl enents, are governed by Strickland, not Cuyler). Counsel
being in an “awkward position” or a |lack of trust between the
attorney and client is not a conflict of interest. (Supp. R
Vol. 11 191). Florida Courts have noted that filing of a bar
conpl aint does not create an actual conflict of interest.
Boudreau v. Carlisle, 549 So.2d 1073 (Fla. 4th DCA 1989) ( hol di ng

that the trial court is not obligated to grant a notion for
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substitute counsel based nerely on the filing of a bar
conpl ai nt). Moreover, to the extent that any conflict of
interest existed, Peterka waived it. Larzelere v. State, 676
So.2d 394, 403 (Fl a. 1996) (noting that the right to
conflict-free counsel may validly be waived citing United States
v. Rodriguez, 982 F.2d 474 (11" Cir. 1993)). Peterka withdrew
his nmotion and agreed to M. Harper. Thus, the trial court
properly handl ed collateral counsel’s nmotion to w thdraw and
Peterka s request to dism ss collateral counsel.

Peterka draws some inference regarding retained counsel’s
decision to rely on many of the same facts and clainms in the
anmended notion as original collateral counsel presented in the
original notion. IB at 93. Partial reliance on prior counsel’s
work is a sign of effective counsel. Two |egal m nds are better
t han one. Peterka asserts that his collateral counsel was
ineffective at the evidentiary hearing for not presenting: (1)
Ski pper evidence of his refusal to participate in an escape®;
(2) failing to present the testinmony of a childhood friend, M.
Sachs and Sachs’ nother; and (3) alcohol abuse. IB at 93-97.
Col l ateral counsel, in a footnote, requests that a second
evidentiary hearing be held to present this testinmony. |IB at 99
n.12. None of this evidence is conpelling and the request
hi ghlights the problemw th creating a constitutional right to
coll ateral counsel. |If such a right is recognized, all capital

cases will now becone a three step process - a trial, an

52 Ski pper v. South Carolina, 476 U.S. 1, 106 S. Ct. 1669,
90 L. Ed. 2d 1 (1986).
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evidentiary hearing regarding trial counsel’s performance, a
second evidentiary hearing regarding collateral counsel’s
performance which each step being reviewed by this Court (and
| ater the federal courts in habeas review). Thus, the trial

court properly handl ed the issue of collateral counsel.

CONCLUSI ON

The State respectfully requests that this Honorable Court

affirmthe trial court’s denial of post-conviction relief.
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